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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



FIRST CIRCUIT 



Hon. OLiV^ER WBNDBLL HOLMES, Circuit Justice Washington, D. C. 

lion. WILLIAM L. PUtNAM, Circuit Judge Portland, Me. 

Hon. FREDERIC DODGE, Circuit JuSge Boston, Mass. 

Hoh. UEO. H. BINGHAM, Circuit Judge Coneord, N. H. 

Hon. MARTIN A. KNAPP, Circuit Judge New York, N. T. 

Hon. CLARBNCB HALE, District Judge, Maine PortlaUfl, Me. 

Hon. JAS. M. MORTON, Jr., District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judée, New Hampshire LIttleton, N. H. 

Hoû. ARTHUR L. BROWN, District Judge, Rhode Islând Providence. R. I. 

SECOND CIRCUIT 

Hon. CHARLES E. HUGHES, Circuit Justice WashlngtAn, D. C. 

Hon. B. HENRY LACOMBB, Circuit Judge New York, N. T. 

Hon. ALFRED C. COXB, Circuit Judge New York, N. Y. 

Hon. HENRY G. WARD, Circuit Judge New York, N. T. 

Hon. HENRY WADB ROGBRS, Circuit Judge, New Haven, Conn. 

Hon. EDWIN S. THOMAS, District Judge, Connectlcut New Haven, Conn. 

Hon. THOMAS I. CHATFIELD, District Judge, B. D. New York Brooklyn. N. Y. 

Hon. VAN VECHTEN VEBDER, District Judge, B. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY. District Judge, N. D. New York Norwloh. N. Y. 

Hon. CHARLES M. HOUGH. District Judge, S. D. New York New York. N. Y. 

Hon. LBARNED HAND, District Judge, S. D. New York New York, N. Y. 

Hoa. JULIUS M. MAYBR, District Judge. S. D. New York New York. N. Y. 

Hon, JOHN R. HAZEL, District Judge, W. D. New York Bulfalo. N. T. 

Hon. JAMES L. MARTIN. District Judge. Vermont Brattleboro, Vt. 

THIRD CIRCUIT 

Hon. MAHLON PITNEY, Circuit Justice Washington. D. O. 

Hon. GEORGE GRAY, Circuit Judge Wllmington, Del. 

Hon. JOSEPH BUPFINGTON, Circuit Judge Pittsburg. Pa. 

Hon. JOHN B. MoPHERSON, Circuit Judge , Phlladelphia, Pa. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware Wllmington, DeL 

Hon. THOS. G. HAIGHT, District Judge, New Jersey Jersey City, N. J. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. JAMES B. HOLLAND. District Judge, B. D. Pennsylvania» Phlladelphia, Pa. 

Hon. OLIVER B. DICKINSON, District Judge, E. D. Pennsylvania" Philadeiphla, Pa. 

Hon. J. WHITAKER THOMPSON, District Judge. B. D. Pennsylvania. .Phlladelphia, Pa. 

Hon. CHAS. B. WITMKR, District Judge, M. D. Pennsylvania Sunbury, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvania Pittsburg, Pa. 

> Died April 24, 1914. » Appointed April 28, 1914. 
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FOURTH CIRCUIT 

Hon. EDWARD D. WHITB, Circuit Justice.... , Washington, D. C 

Hon. JETEE C. PRITCHARD, Circuit Judge Asheville, N. C. 

Hon. CHAS. A. WOODS, Circuit Judge Marlon, S. C 

Hon. JOHN C. ROSE, District Judge, Maryland Baltimore, Md. 

Hon. HENRY G. CONNOR, District Judge, E. D. North Carolina Wllson, N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. Nortli Carolina Greensboro, N. O. 

Hon. HENRY A. MIDDLETON SMITH, District Judge, E. and W. D. S. CCharleaton, 3. C. 

Hon. EDMUND WADDILL, Jr., District Judge, E. D. Virginia Rlchmond, Va. 

Hon. HENRY CLAY McDOWBLL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia ....Pliilippl, W. Va. 

Hon. BENJAMIN F. KELLBR, District Judge, S. D. West Virginia Charleston, W. Va. 



FIFTH CIRCUIT 



Hon. JOSEPH R. LAMAR, Circuit Justice Washington, D. C. 

Hon. DON A. PARDEE, Circuit Judge Atlanta, Qa. 

Hon. A. P. McCORMICK, Circuit Judge Waco, Tex. 

Hon. DAVID D. SHELBY, Circuit Judge.. Huntsville, Ala. 

Hon. THOMAS G. JONES, District Judge, N. and M. D. Aiabama' Mon'tgomery, Ala. 

Hon. HENRY D. CLA.YTON, District Judge, N. and M. D. Aiabama*. ...Montgomery, Ala. 

Hon. WM. I. GRUBB, District Judge, N. D. Alabama Birmingham. Ala. 

Hon. HARRY T. TÔULMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WM. B. SHBPPARD, District Judge, N. D. Floride... Pensacola, Fia. 

Hon. RHYDON M. CALL, District Judge, S. D. Florida .Jacksonville, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgia Atlanta, Ga. 

Hon. BMORY SPEER, District Judge, S. D. Georgia Maçon, Ga. 

Hon. RUFUS E. FOSTBR, District Judge, E. D. Louislana New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. Louislana Shreveport, La. 

Hon. HENRY C. NILES, District Judge, N. and S. D. Mississippi Kosciusko, Miaa. 

Hon. GORDON RUSSBLL, District Judge, B. D. Texas Sherman, Tex. 

Hon. EDWARD R. MEBK, District Judge, N. D. Texas Dallas, Tel. 

Hon. WALLER T. BURNS, District Judge, S. D. Texas Houston, Tex. 

Hon. THOMAS S. MAXEY, District Judge, W. D. Texas, Austln, Tex. 

SIXTH CIRCUIT 

Hon. WILLIAM R. DAY, Circuit Justice Washington, D. 0. 

Hon. JOHN W. WARRINGTON, Circuit Judge Cincinnati, Ohlo. 

Hon. LOYAL E. KNAPPBN, Circuit Judge ; Grand Rapids, Mlch. 

Hon. ARTHUR C. DBNISON, Circuit Judge Grand Rapids, Mlch. 

Hon. ANDREW M. J. COCHKAN, District Judge, E. D. Kentucky Maysville, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentucky Louisvilie, Ky. 

Hon. ARTHUR J. TUTTLB, District Judge, E. D. Michigan Détroit, Mlch. 

Hon. CLARENCB W. SESSIONS, District Judge, W. D. Michigan Muskegon, Mlch. 

Hon. JOHN M. KILLITS, District Judge, N. D. Ohlo Toledo, Ohlo. 

Hon. WM. L. DAY, District Judge, N. D. Ohlo" Cleveland, Ohlo. 

Hon. HOWARD C. HOLLISTBR, District Judge, S. D. Ohio Cincinnati, Ohia 

Hon. JOHN E. SATER, District Judge, S. D. Ohio ,...Columbus, Ohlo. 

Hon. EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee.... Knoxville, Tenn. 
Hon. JOHN E. McCALL, District Judge, W. D. Tennessee Memphis, Tenn. 

SEVENTH CIRCUIT 

Hon. HORACE H. LURTON. Circuit Justice Washington, D. C. 

Hon. FRANCIS B.BAKER, Circuit Judge Goshen, Ind. 

Hon. WILLIAM H. SEAMAN, Circuit Judge Sheboygan, Wls. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, 111. 

■' Died April 28, 1914. * Appointed May 2, 1914. » Resigned May 1, 1914. 
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Hon. JULIAN W. MACK, Circuit Juâge Cliicago. 111. 

Hon. KBNESAW M. LANDIS, District Judge, N. D. Illinois Chicago, 111. 

Hon. GEORGE A. CARPENTER, District Judge, N. D. Illinois Chicago, 111. 

Hon. FRANCIS M. WRIGHT, District Judge, E. D. Illinois Urbana, 111. 

Hon. J. OTIS HUMPRHBY, District Judge, S. D. Illinois Springfleld, 111. 

Hon. ALBERT B. ANDERSON, District Judge, Indlana IndianapolU, Ind. 

Hon. FERDINAND A. GBIGER. District Judge, B. D. Wlsoonsln Milwauliee, Wis. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsin Madison, Wls. 



EIGHTH CIRCUIT 



Hon. WILLIS VAN DBVANTER. Circuit Justice Washington, D. 0. 

Hon. WALTBR H. SANBORN, Circuit Judge St. Paul, Mlnn. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. ELMER B. ADAMS, Circuit Judge St. Louis, Mo. 

Hon. WALTBR I. SMITH, Circuit Judge Council Bluffs, lowa. 

Hon. JOHN E. CARLAND, Circuit Judge Sioux Falls, S. D. 

Hon. JACOB TRIBBER, District Judge, B. D. Arkansas Little Rock, Ark. 

Hon. F. A. YOUMANS, District Judge, W. D. Arkansas .Ft. Smith, Ark. 

Hon. ROBERT E. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS REBD, District Judge, N. D. lowa Cresco, lowa. 

Hon. SMITH McPHBRSON, District Judge, S. D. lowa Red Oak, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kansas City, Kan. 

Hon. WILBUR F. BOOTH, District Judge, Minnesota' Minneapolis, Minn. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Mlnn. 

Hon. DAVID P. DYER, District Judge, E. D. Missouri St. Louts, Mo. 

Hon. ARBA S. VAN VALKENBURGH, District Judge, W. D. Missouri.. Kansas City, Mo. 

Hon. W. H. MUNGBR, District Judge, Nebraska Omaha, Neb. 

Hon. THOMAS C. MUNGBR, District Judge, Nebraska Lincoln, Neb. 

Hon. WM. H. POPB, District Judge, New Mexico Santa Fé, N. M. 

Hon. CHARLES F. AMIDON, District Judga, North Dakota Fargo, N. D. 

Hon. RALPH E. CAMPBBLL, Distric* Judge, E. D. Oklahoma Muskogee, 0kl. 

Hon. JOHN H. COTTBRAL, District Judge, W. D. Oklahoma GÛthrle, Okl. 

Hon. JAMES D. ELLIOTT, District Judge, South Dakota Sioux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, UUh. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo. 



NINTH CIRCUIT 

Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. BRSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WM. H. HUNT, Circuit Judge Helena. Mont. 

Hon. WM. H. SAWTELLE, District Judge, Arizona Tuscon, Ariz. 

Hon. OLIN WBLLBORN, District Judge, S. D. Calitornia Los Angeles, Cal. 

Hon. WM. C. VAN FLEET, District Judge, N. D. Californla San Francisco, Cal. 

Hon. MAURICE T. DOOLING, District Judge, N. D. Californla San Francisco, Cal. 

Hon. FRANK S. DIBTRICH, District Judge, Idaho Boise, Idabo. 

Hon. GEO. M. BOURQUIN, District Judge, Montana Butte, Mont 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES B. WOLVERTON, District Judge, Oregon Portland, Or. 

Hon. ROBERT S. BEAN, District Judge, Oregon Portland, Or. 

Bon. FRANK H. RUDKIN, District Judge, B. D. Washington Spokane, Wash. 

Hon. EDWARD B. CUSHMAN, District Judge, W. D. Washington Seattle, Wash. 

Hon. JBREMIAH NBTERER, District Judge, W. D. Washington Seattle, Wash. 

* Appointed May 4, 1911. 
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In re SWEENEY. 

BIGHAM V. SOUTH SIDB TRUST CO. 

(Circuit Court of Appeals, Thlrd Circuit Aprll 3, 1914.) 

No. 1796. 

1. Bankeuptct (§ 188*) — Pledgbs— Mobtgages — Eiohts of Pledgee. 

Where mortgages on real property were pledged to petitioner as collat- 
éral seeurlty by a bankrupt, who, on acqulring title, leased the premises 
to tenants, tbe légal title to the property and the leases having vested In 
the bankrupt's trustée, petitioner as holder of the mortgages was not en- 
titled to coUect rents and profits from the mortgaged property as agalnst 
the trustée. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. i§ 270, 28&-289, 
291-295; Dec. Dlg. § 188.*] 

2. Bankruptcy (§ 188*) — Mortgages on Real Pkopebtt — Acttjal Possession 

— Notice — Right to Collect Rents. 

Mère notice by a pledgee of mortgages on real estate as collatéral se- 
eurlty of an asserted rlght to collect rents, Is not équivalent to actual pos- 
session by sucb pledgee. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. §§ 270, 286-289, 
291-295; Dec. Dlg. § 188.*] 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; James S. Young, Judge. 

In the matter of bankruptcy proceedings of John Francis Sweeney. 
On pétition of Kirk Q. Bigham to restrain the South Side Trust Com- 
pany from interfering with petitioner's collection of the rents of cer- 
tain premises. From an order denying the pétition, plaintifï appeals. 
Affirmed. 

Ed. B. Seuil and C. Elmer Bown, both of Pittsburgh, Pa., for appel- 
ant. 

Geo. N. Monroe, Jr., of Pittsburgh, Pa., for appellee. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. Sweeney, the bankrupt, was a 
builder and seller of small houses in the city of Pittsburgh. As thèse 

•For other cases see saœe topic à § numbesb in Dec. £ Am. Dlgs. 1907 to date, & Rep'r Indexes 
212 F.— 1 
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houscs came to be sold, the sale was usually made subject to a first 
and a second mortgage. The first, given by Sweeney, was sold to in- 
ves<^ors and bas little to do (except incidentally) with the présent con- 
troversy; the second was an installment mortgage given by the pur- 
chaser of the house, binding him to pay small sums each month until 
the principal should be discharged. Thèse mortgages were apparently 
not offered in évidence — at ail events, they hâve not been printed — 
but the foregoing terms are not in dispute, although we hâve no fur- 
ther information about terms and are not advised concerning the due 
dates either of the installments or of the full principal of the mortgage 
debt. In 1908 and 1910 Sweeney gave two promissory notes to Big- 
ham aggregating $24,600. Each of thèse notes was to be paid in 
monthly installments of $250, and some of the second mortgages were 
pledged as collatéral security. Thèse mortgages were also assigned of 
record to Bigham, but the légal title was only held as collatéral. In 
certain contingencies he was authorized to sell the mortgages at public 
or private sale, and to become the buyer himself ; but he has never 
exercised this power, nor (even if we assume that he had the right to 
sue on the mortgages without first buying them in at a sale) has he 
ever brought suit thereon. 

For several years after the notes were given, Sweeney paid the 
monthly installments until he had reduced the debt to $16,000. Mean- 
while changes were taking place in the incumbrances and in the own- 
ership of the mortgaged premises. Some of the second mortgages 
were paid off, and others were substituted as collatéral. In other in- 
stances the purchasers of the houses abandoned the attempt to pay the 
installments on the second mortgages and conveyed the légal title back 
to Sweeney (or sometimes to his wife) ; and in thèse instances leases 
were afterwards made by Sweeney and tenants went into possession 
thereunder. In the spring of 1912 Sweeney became financially em- 
barrassed and fell into arrears in payment upon the notes. He had 
always coUected the installments on the mortgages and the rents un- 
der the leases, and Bigham had never made thèse collections himself. 
But it was évident that both the installments and the rents were an 
important source of supply toward the monthly payments on the notes, 
and accordingly Bigham was insistent that they should be so applied. 
Quoting from his pétition afterwards presented to the référée and now 
before us, he asserts that in conséquence of his insistence Sweeney 
specially agreed to act as his agent, "to lease said premises, collect the 
rents thereof, account monthly, and monthly pay over to petitioner and 
to petitioner's account ail the said rents collected by him" ; thèse rents 
to be applied "on account of the sundry mortgages covering the several 
premises occupied by the said tenants, which said mortgages are in- 
cluded in the list of mortgages held by petitioner as collatéral secur- 
ity, etc." Sweeney dénies the agency, and the référée makes no finding 
of fact on this subject. 

But it appears without dispute that on July 20, 1912, Bigham, as- 
serting the existence of such an agency, notified the tenants of its ter- 
mination, and demanded that the rents should thereafter be paid to 
himself. Two days later the pétition in bankruptcy was filed, foUowed 
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by an adjudication on August 12. ' The South Side Trust Company 
was appointed trustée, and by opération of law became vested with 
the légal title to the leases and to the houses that had been reconveyed 
to Sweeney. Bigham and the trustée came at once into collision over 
the rents, and on October 21 Bigham presented a pétition to the 
référée, setting up the spécial agency ref erred to, declaring that he had 
revoked it and had undertaken to collect the rents himself, and aver- 
rin^ that the trustée had corne into possession of the leases and was 
also attempting to collect the rents. The rehef he prayed for was : 
(1) An order that the trustée deliver the leases to him, and account for 
any rents that might hâve been coUected ; and (2) an order preventing 
the trustée "from interfering in any way with petitioner's said tenants, 
and from hindering and annoying said petitioner in and about the col- 
lection of his said rents." It will b* seen that this pétition only refers 
to the leases, and asks for no relief on any other account. Both thé 
référée and the District Court refused the prayers for relief, and the 
correctness of this refusai hardly needs discussion. Bigham does not 
contend that thèse leases had been assigned to him, legally or equitably, 
and the testimony concerning the so-called "agency" of Sweeney adds 
nothing of value to Bigham's position. As the trustée had the légal 
title to the houses and the leases, with the right to collect — subject of 
course to the duty of accounting to whomsoever might be ultimately 
entitled to the f und — Bigham's pétition was properly dismissed. 

[1, 2] But in some unexplained way the pétition came to be treated 
as if it presented the claim of a mortgagee to take possession of mort- 
gaged property, and to collect the rents thereof. Actual possession 
was not asserted, but the notice of July 20 was claimed to be a "con- 
structive" possession. We do not intend to enter upon the discussion 
of this subject, except to say that in our opinion Bigham had no pos- 
session of the property, either actual or constructive, and had there- 
fore no right to collect the rents, such as he might hâve had if the 
property had passed into his hands. In some particulars the law of 
Pennsylvania gives to a mortgagee unusual rights over the mortgaged 
property, but it has never gone to the length asserted hère. In certain 
circumstances a mortgagee may acquire possession by an action of 
ejectment, or he may even take peaceable possession of the premises 
without légal proceedings, if his entry be unopposed; but we are ad- 
vised of no statute or décision supporting the proposition that the 
mère notice of an asserted right to collect the rents is équivalent to ac- 
tual possession. But Bigham is in reality not a mortgagee, but a hold- 
er of mortgages as collatéral security, and we say nothing of the other 
difficulties that may lie in his road as a pledgee of unconverted and un- 
sold collatéral security. It is useless to discuss them, for we deal with 
the record as we hâve it, and the record is founded on Bigham's as- 
sertion that he is the virtual owner of the leases, and is entitled to tlieir 
unobstructed possession and enjoyment. 

The order of the District Court is affirmed. 
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INHABITANTS OF TOAVN OF HARMONT, MB., T. TRUMAN. 
(Circuit Court of Appeals, First Circuit March 12, 1914.) 

No. 1032. 

1, TowNS (§ 52*) — Incuebing Indebtedness — Su,bmission to Vote. 

Under Rev. St. Me. 1883, c. 51, § 138, providing that when a clty or 
town votes at any légal meeting on the question of loaning its crédit, tak- 
Ing stock in or aidlng any person or corporation, it shall not again vote 
on the same subject, except at its annual meetings, a vote at a spécial 
meeting relative to issuing bonds In aid of a railroad whicli already had 
been auttiorlzed on certain conditions by a vote at a légal meeting was 
void, and gave no authority to issue the bonds or sell and deliver them 
on any terms. 

[Ed. Note.— For other cases, see Towns, Cent Dig. §§ 90-94; Dec. Dlg. 
5 52.*] 

2. Municipal Cobporations (§ 943*) — Bonds — Récital of Compliance with 

Vote — Effect. 

A récital by the selectmen of a town, in bonds issued by them in aid 
of a railroad that they were issued in conformity to a vote of the mu- 
niclpality which imposed précèdent conditions, dld not estop the town to 
deny that such conditions had been performed, unless the selectmen were 
vested with authority to détermine the question of performance, nor un- 
less the récital was such as would import compliance with the conditions 
in ail substantial respects. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
1972-1977 ; Dec. Dig. i 943.*] 

8. Municipal Corporations (§ 943*) — Bonds — Récital of Compliance wiïh 
Vote — Effect. 

A vote of a town meeting held June 20, 1895, authorized the issuance of 
bonds to a f roposed railroad company on condition that a guaranty should 
be given, to the satisfaction of a committee chosen by the town, that the 
balance over and above the amount of the bonds necessary for the con- 
struction and completion of the road should be subscrlbed and furnished 
and the road equipped and operated, but that if the company preferred 
not to give such guaranty, the selectmen mlght issue the bonds and take 
stock in the railroad upon the completion thereof, If withln one year 
from that date. A vote passed at a spécial meeting held July 13, 1896, 
ratified and conflrmed the acts of the earlier meeting, and authorized the 
issuance of such bonds upon receipt by the selectmen of a guaranty that 
the railroad would be completed and operated withln six months. Thia 
vote was void because in violation of a statut© prohibiting a town whleh 
had once voted on such question to again vote thereon except at an an- 
nual meeting. Without receiving any guaranty whatever the selectmen 
issued the bonds reciting that they were issued In conformity to the vote 
passed at the meeting held July 13, 1896. Held, that the terms of the 
two votes were not substantially the same, and the bonds could not be 
regarded as in efCect reciting a compliance with the valid vote of June 
20, 1895, and the town was therefore not estopped, as against bona flde 
purchasers, to deny compliance with the conditions imposed by that vote, 
since by the first vote the guaranty was to be passed upon by an Inde- 
pendent committee, and not by the selectmen, and stock, if taken, was to 
be taken in a completed railroad free from debt, and with sufflclent stock 
subscrlbed for to construct, equip, and operate it, and the attempted ratifi- 
cation of the earlier vote could not be regarded as enlarging the scope of 
the récital, as the purchaser could not know thereof without resort to 

•For other cases see same tapie & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the town records, which would hâve given hlm notice ot the earller vote 
and o£ the invalidlty of the second vote. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent Dlg. §§ 
1972-1977; Dec. Dlg. § 943.*] 

Appeal froro the District Court of the United States for the District 
of Maine ; Clarence Haie, Judge. 

Suit by Nathan H. Truman against the Inhabitants of the Town of 
Harmony, Maine. From a decree in favor of complainant (205 Fed. 
549) défendant appeals. Reversed and remanded, with directions to 
dismiss. 

Edward F. Merrill, of Skowhegan, Me. (Merrill & Merrill, of 
Skowhegan, Me., on the brief), for appellant. 

Sidner St. F. Thaxter, of Portland, Me. (Roscoe T. Holt and Thax- 
ter & Holt, ail of Portland, Me., on the brief), for appellee. 

Before PUTNAM, DODGE and BINGHAM, Circuit Judges. 

DODGE, Circuit Judge. The appellee (hereinafter called plaintiff) 
holds 17 bonds, each for $500, in ail $8,500, purporting to hâve been 
issued by the appellant town (hereinafter called défendant) on August 
1, 1896. The défendant has refused to pay either the interest or the 
principal, and dénies their validity. 

The plaintiiï's bill, filed February 12, 1912, allèges that he can main- 
tain no action at law upon the bonds, because at the date of their issue 
it was not in the power of the town to incur indebtedness to the amount 
of $8,500 ; that amount, together with its previous outstanding indebt- 
edness, exceeding the limit of town indebtedness imposed by the Con- 
stitution of Maine by several thousand dollars. The relief he asks is 
that the bonds may be declared valid and enforced in equity to the ex- 
tent of that amount for which the town could lawfuUy hâve bound it- 
self at the time. This is the relief which the decree below purports 
to grant. 

The plaintiff allèges that the bonds were issued pursuant to votes 
passed by the défendant town on June 20, 1895, May 11, 1896, and 
July 13, 1896. The défendant dénies that the bonds were issued pur- 
suant to the votes referred to, or either of them, and allèges that the 
bonds were issued notwithstanding that conditions of issue imposed 
by the votes had never been complied with. 

1. The question thus raised is the first question to be considered. As 
to the terms of the votes referred to and the circumstances under 
which each was passed there is no controversy. They were as f oUows : 

The vote of June 20, 1895, was passed at a lawful spécial meeting, 
and was, in substance: 

To ralse $8,500 to aid in the construction of a rallroad from Hartland to 
Harmony village ; 

To authorize the selectmen to contract that said railroad should be built; 

To subscribe for stock in the railroad company as soon as it should be 
organized ; 

To issue bonds of the town to the railroad company for $8,500 at such time 
and rate of interest as the selectmen should deem advlsable ; 

*For otber cases see same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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"On thèse conditions": 

That the party with whom the selectmen should contract — 
"give a guaranty to the satisfaction of a committee to be chosen by sald 
tovvn, that the balance of the money over and above (?8,500) necessary for 
the construction and completlon of said road and appurtenances to sald Har- 
mony village shall be subscribed and furnlsbed, said road equipped and op- 
erated. If, however, said railroad company prêter they need not give any 
guaranty to bulld said railroad. But the selectmen may Issue said bonds 
and take stock In said railroad as above upon the completlon of said road 
to Harmony village if within one year from date of this meeting." 

Immediately after the vote a committee of four was chosen to act 
with the selectmen. 

That the contemplated railroad company was afterward organized 
under the name of Sebasticook & Moosehead Railroad Company seems 
to be assumed by both parties, but the record does not show the date 
of its organization. By a stipulation in the record, however, filed May 
8, 1913, it appears that this railroad company recorded a trust mort- 
gag-e, dated October 1, 1895, for $250,000, to secure bondholders. The 
record does not show that the selectmen ever subscribed for any stock 
in the road, although, as hereinafter stated, a certificate of stock was 
later delivered to them. 

May 11, 1896, at another spécial meeting, the town passed a vote by 
a majority of 81 to 45, to — 

"change the contract as entered into with the S. & M. R. R. Co. by the select- 
men of Harmony, by extendlng tàe tlme from June 20, 1896, to August 20, 
1896." 

The record nowhere shows what this contract was, nor does it even 
show affirmatively any contract made at any time between the select- 
men and the railroad company ; but that there was some such contract 
seems to be assumed. This meeting and vote, however, are of no 
conséquence, because, as the plaintiff's brief states and the District 
Court has found, the vote was not passed by the two-thirds majority 
required by statute. Neither party has relied upon it as in any way 
material for the purposes of the case. 

The vote of July 13, 1896, was passed at a spécial meeting and pur- 
ported to be, in substance, as f ollows : 

That ail the acts and doings of the meeting of June 20, 1895, whereby said 
town voted to aid the Sebasticook & Moosehead Railroad Company and to is- 
sue the bonds of the town for such purpose to the amount of $8,500, "also 
to see if the town wlll ratify the doings of a spécial meeting of said town 
held May 11, 1896, for the purpose of extending the time withln whlch said 
railroad should be built is hereby ratifled and conflrmed. 

"And said town is hereby authorized to subscribe for and reçoive stock 
of said railroad company to the amount of [$8,500]. 

"And the sum of [?8,500] Is hereby voted to said railroad company for the 
said stock and for the building and completlon of said railroad to Harmony 
village. 

"And the selectmen and treasurer of said town are hereby authorized to 
Issue the bonds of the town to such an amount at a rate of Interest not ex- 
ceedlng four per cent, per annum in such dénominations tlme and form as 
they may deem to the advantage of said town and hereby authorize to sell 
and dellver said bonds for the purpose of alding said (S. & M. R. R. Co.). 

"And the selectmen are hereby authorized, upon receivlng a sufflcient guar- 
anty that the railroad will be completed and operated to Harmony village 
withln six months from date to dellver said bonds or the proceeds thereof 
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as they may deem expédient to sald raiiroad company upon recelvlng sud 
guaranty." 

[ 1 ] At this meeting of July 13, 1896, however, the town was whoUy 
without power to pass the above or any vote relating to the subject. 
Having voted at its légal meeting of June 20, 1895, "upon a question 
of loaning its crédit, or taking stock in, or in any way aiding" a corpo- 
ration, it was forbidden by the express terms of a Maine statute (1883, 
c. SI, § 138), to vote again upon the same subject except ai; an annual 
meeting, which the meeting of July 13, 1896, was not. The vote, there- 
fore, being in direct violation of the statute, was wholly null and void. 
It had no effect either to ratify the vote of June 20, 1895, or to author- 
ize a subscription by the town for stock in the raiiroad, or to appro- 
priate $8,500, either for buying the stock or for building the road. 
Nor did it give the town officers any authority to issue any bonds, or 
to sell and deliver any for the purpose of aiding the raiiroad, or to 
deliver any to the raiiroad company, whether upon receiving the guar- 
anty provided for, or upon any other terms. 

The selectmen and treasurer proceeded nevertheless, on August 1, 
1896, to sign and issue 17 ten-year, 4 per cent, bonds, each for $500, 
purporting to be bonds of the town. In each was their récital that the 
bond was one of the séries described, and was — 

"issued for the purpose of aiding the Sebastlcook & Moosehead Raiiroad Com- 
pany and in conformity to the vote of sald town passed at a spécial meet- 
ing, held July 13, 1896, whlch vote Is recorded in the town records of sald ' 
town of Harmony." 

Ail the bonds thus issued were immediately delivered together, by 
the selectmen, to officiais of the raiiroad company, but without receiv- 
ing any guaranty whatever, from the raiiroad or from any one else. 
Thèse were the bonds now held by the plaintiff, who took them in the 
following November as security for a loan ; and, by the f ailure of 
the borrower to pay, he has since become the owner of them. Except 
by the récital in the bonds, the évidence does not charge him with 
knowledge of any irregularities attending their issue, and he stands 
as a bona fide purchaser. 

It is to be noticed that the issuance and delivery of the bonds without 
guaranty was no less in violation of the requirements imposed by the 
valid vote passed June 20, 1895, than of the requirements of the void 
vote on July 13, 1896, according to which they purported to hâve been 
issued. The valid vote required, not merely a sufficient guaranty that 
the road should be completed and operated within six months, but a 
guaranty that the necessary money in excess of $8,500 had been actu- 
ally subscribed and furnished for its completion; and the sufficiency 
of that guaranty was not left to the selectmen, but was to be passed 
on by the committee chosen for the purpose. Or if a guaranty were 
dispensed with, and the bonds issued for stock in the raiiroad com- 
pany without guaranty, this was only to be donc upon the actual com- 
pletion of the road within one year from June 20, 1895. The select- 
men, as is assumed, received stock in the raiiroad company to the par 
value of $8,500 when they issued the bonds as above on August 1, 
1896 ; but the road had not then been completed, nor was it ever com- 
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pleted by that company, which discontinued ail work upon it soon 
afterward. Creditors attached the company's property, its equity 
therein was levied upon, and the mortgage it had given was foreclosed. 
The town offers in its answer, filed September 2, 1912, to return the 
$8,500 of stock, alleging it to be worthless; and, of course, on that 
date it was worthless. 

We agrée with the learned Judge of the District Court that if the 
bonds had been in fact issued in conformity with the terms of the vote 
of June 20, 1895, they could not be held void merely because they re- 
cited the void vote of July 13, 1896, as the authority for their issue. 
Wilkes Co. v. Celer, 180 U. S. 506, 21 Sup. Ct. 458, 45 L. Ed. 642; 
s. c, 190 U. S. 107, 23 Sup. Ct. 738, 47 L. Ed. 971. 

The vote of June 20, 1895, having been the only lawful vote ever 
passed by the town relating to an issue of its bonds in aid of this rail- 
road, the question is how far the selectmen's récital in the bonds issued 
concludes the town in the plaintiff s favor on the question of compli- 
ance or noncompliance with the conditions which that vote imposed 
upon the contemplated issue. 

[2] The gênerai resuit of the décisions of the Suprême Court cited 
in his opinion by the learned Judge of the District Court, the earliest 
being Coloma v. Eaves, 92 U. S. 484, 23 h. Ed. 579, and the latest 
Evansville v. Dennett, 161 U. S. 434, 16 Sup. Ct. 613, 40 L. Ed. 760, 
is, as his opinion states, that: 

"Where a statute confers power upon a municipal corporation, upon per- 
formance of certain précèdent conditions, to exécute bonds in aid of tlie con- 
struction of a railroad, * * * and imposes upon certain ofQcers • * » 
tlie responsibility of issuing sucli bonds when certain conditions bave been 
complied witb, récitals by such offlcers that tlie bonds hâve been issued in 
conformity with the statute hâve been held, in favor of bona fide purchas- 
ers for value, to import full compliance with thé statute and to preclude 
Inquiry as to whether the précèdent conditions had been performed before the 
bonds were Issued." 

The same principles no doubt govern when the question is not as to 
conformity with a statute, but as to conformity with a vote of the mu- 
nicipality imposing précèdent conditions. But in order to enable a 
bona fide purchaser to invoke them, it must appear that the ofïicers 
upon whose récital he relies were the officers having authority to déter- 
mine whether the conditions covered by their récital had been per- 
formed or not, and their récital must aiso hâve been such as would 
import compliance with the conditions in ail substantial respects. In 
School District v. Stone, 106 U. S. 183, at page 187, 1 Sup. Ct. 84, at 
page 87 (27 L. Ed. 90), one of the décisions relied on as above by the 
District Court, it is said, after stating the above gênerai rule : 

"But in ail such cases, as a careful examina tion will show, the récitals fairly 
Imported a compliance, in ail substantial respects, with the statute giving 
authority to issue the bonds. We are unwilling to enlarge or extend the 
rule, now established by numerous décisions. Sound public policy forbids 
it Where the holder relies for protection upon mère récitals, they should, 
at least, be clear and unambiguous, in order to estop the municipal corpo- 
ration, in whose name such bonds hâve been made, from showing that they 
were issued in violation, or without authority, of law." 
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The selectmen's récital in thèse bonds, therefore, can conclude the 
town in the plaintiff's favor only so far as the selectmen were the offi- 
cers vested with authority to détermine whether the conditions of the 
vote of June 20, 1895, had been satisfied or not, and as to those con- 
ditions regarding which they were vested with such authority only so 
far as the terms of the récital in the bonds import compliancé with 
them. 

[3] If this récital had been that the issue was in conformity with 
the lawful vote of June 20, 1895, it might perhaps hâve been true, that 
vote being valid and unrevoked, that compliancé with its conditions 
was sufficiently recited. 

Instead of reciting that the bonds were issued in conformity with 
the lawful vote of June 20, 1895, the récital was only that they were 
in conformity with the unlawful vote of July 13, 1896, with a référ- 
ence to that vote as it appeared on the town records ; and the question 
is whether this can be regarded as importing compliancé, in ail sub- 
stantial respects, with the earlier lawful vote. 

We are unable to agrée with the learned Judge of the District Court 
that the terms of the invalid vote were substantially the same as the 
terms of the valid one, and that the bonds may, for that reason, be re- 
garded as substantially reciting a compliancé with the provisions of 
the vote of June 20, 1895. As has appeared, they differed in respects 
which we cannot regard as immaterial. By the former vote any guar- 
anty was to be passed upon by the independent committee, whereas, 
according to the latter illégal vote, it was to be passed on by the select- 
men alone. The former vote, if stock was to be taken, required stock 
in a completed railroad, free from debt, and, having sufficient stock 
subscribed for, to construct, equip, and operate it. The latter illégal 
vote, omitting thèse material and vital requirements, purported to au- 
thorize the issue of the bonds for the stock and for the building and 
completion of an uncompleted railroad ; that is, upon conditions where- 
by the town's interests were by no means so carefully protected as 
they had been in the lawful vote. Although the unlawful vote pur- 
ported to ratify and confirm the lawful one, it was inconsistent with 
the lawful vote in respect of the conditions imposed. Neither because 
of the attempted ratification, which was void, nor because of any sup- 
posed conformity between the two votes, can we hold that reciting the 
unlawful vote of July 13, 1896, fairly imported substantial compliancé 
with the vote of June 20, 1895. 

The vote of June 20, 1895, was neither mentioned nor expressly 
ref erred to in the récital, and it is only through référence to the town 
records and to the unlawful vote of July 13, 1896, as it there appears, 
that it can be brought in so as in any way to support or aid the récital. 
The récital expressly describes the vote of July 13, 1896, as passed at 
a spécial meeting, and refers to the town records for its terms. As it 
appeared on those records, it showed, by the attempted ratification con- 
tained in it, that the town had already voted upon the question in- 
volved, could not therefore lawfuUy vote upon it again at any spécial 
meeting, and thus that the recited vote was unlawful. We are unable 
îo believe that a récital by town officers, which thus afforded a pur- 
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chaser the means of knowledge that the vote recited as authority for 
their issue was void and of no efïect, can estop the town from asserting 
that fact, or any fact disclosed by the record of the vote so recited as 
authority, showing noncompliance with conditions which the town 
had in fact prescribed. 

The plaintifif, when he acquired thèse bonds, had the means of 
knowledge from them, and the town records referred to in them, that 
the conditions of the recited vote were inconsistent with those im- 
posed by the vote of June 20, 1895, and also that the ratification at- 
tempted by the recited vote could not operate as a ratification. He has 
to rely upon the recited illégal vote if he seeks, by means of the ratifi- 
cation attempted in it, to extend and enlarge the scope of the récital 
in the bonds so as to include any of the terms of the earlier vote. 
Without examination of the illégal vote, he could not hâve known that 
it had attempted any ratification, and examination would hâve shown 
him, either that it was void, and therefore no ratification, or that, if 
valid, it repealed instead of ratifying the conditions of the former vote. 

We are unable to hold that the plaintifï, in taking the bonds, had 
the right to assume, either from the récital they contained or from 
the purported vote therein mentioned, that they had been issued in 
conformity vifith the only lawful vote of the town upon the subject, 
so as to preclude the town from showing that in fact there had never 
been any such compliance. A presumption in his favor, as a bona fide 
purchaser, that he took the bonds without notice of any circumstances 
impeaching their validity may be conceded. But, on the facts which 
appear, we think the town may and does overcome that presumption. 

2. Unless the plaintifï has the right to treat the bonds as lawfully 
authorized except so far as their amount is concerned, the relief 
sought in his bill cannot be granted. 

Whether or not, if he had that right, the bonds could be adjudged 
valid and enforced for that proportion of their total amount, with in- 
terest, for which the town might lawfully hâve bound itself at the time, 
is a question which would hâve to be answered in the négative if, as in 
Hedges v. Dixon County, 150 U. S. 182, 14 Sup. Ct. 71, 37 L. Ed. 
1044, the appropriation made and the issue of bonds to the amount 
appropriated must be regarded as one indivisible transaction. 

In that case the county had voted to issue its bonds to the amount of 
$87,000 as a donation to a railroad company, without any considéra- 
tion whatever to the county, whether in the shape of stock or othe^i-- 
wise. The county was at the time allowed by the state Constitution to 
issue, bonds for such a purpose, only to the amount of 10 per cent, of 
its assessed valuation — an amount much less than $87,000 — and the 
bonds were void at law for that reason. It was held that what the 
county authorized and carried into exécution was one entire transac- 
tion; that to reform it so as to curtail the entire issue to such an 
amount as was within the constitutional limit would involve the mak- 
ing of a différent donation from what the county voted and intended 
to make, and that there was no jurisdiction in equity so to modify it. 

In the présent case the issue of bonds was neither intended nor voted 
as a donation: the bonds, whether duly guaranteed or issued upon 
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completion of the road, were to be issued in exchange for an équiv- 
alent amount of stock; and the town got stock to the amount con- 
templated by the vote, though not in a completed railroad or a road 
having money enough subscribed for its completion. This stock, it is 
true, afterward turned out to be worthless; but there is nothing in 
the record which pr.oves that it was absolutely without value when the 
town took it, or that it was then so regarded by the parties. The bonds, 
though issued together, bore successive numbers from 1 to 17, in- 
clusive. 

If, in view of ail thèse facts, the transaction need not necessarily be 
regarded as so far entire and indivisible that to adjudge the 
bonds valid in a proportion of their amount, as prayed for, would be 
to make for the parties a contract wholly différent from that which 
the town intended and voted, there is authority, not to be lightly dis- 
regarded, for saying that the relief which the plaintiff asks might be 
granted. Dillon, Municipal Corporations (5th Ed.) § 203, and cases 
cited. The leamed Judge of the District Court regarded the case, in 
this aspect, as not within the décision in Hedges v. Dixon County, and 
granted the relief. The view we hâve taken of the case renders it un- 
necessary for us to détermine whether or not his decree might hâve 
been upheld had we been able to agrée with him in holding the issue 
of the bonds valid for any purpose in the plaintiff's favor. 

The decree of the District Court is reversed, and the case is re- 
manded to that court, with directions to dismiss the bill; and the ap- 
pellant recovers its costs in both courts. 

BINGHAM, Circuit Judge (concurring). This is an appeal from 
an order of the District Court for the District of Maine, overruling 
the defendant's demurrer, and from a final decree in favor of the 
plaintiff, in an equity proceeding brought by Nathan H. Truman 
against the town of Harmony, in which he asks that certain bonds of 
the town be declared good and valid after reducing their amount to 
the limit the town was authorized to issue, and for the payment of 
certain overdue coupons after scaling them down to correspond with 
the reduced value of each bond. 

It appears that the town on June 20, 1895, voted an appropriation of 
$8,500 to aid in the construction of a railroad from Hartland to Har- 
mony village, in said Harmony, and authorized its selectmen to enter 
into a contract with any party that the road should be built, and to 
subscribe for stock in the road to that amount as soon as the railroad 
Company should be organized, and that at the same tim'e it voted to 
issue bonds of the town to the railroad company for said amount, upon 
certain specified conditions, to meet the subscription. 

August 1, 1896, bonds to the amount of $8,500, and in the sum of 
$500 each, were issued and delivered by the selectmen of the town to 
the offîcers of the Sebasticook & Moosehead Railway Company in ex- 
change for stock of like amount in that railroad. At that time the out- 
standing indebtedness of the town was such that its authority under 
the Constitution of the state to increase its indebtedness was limited to 
$3,654.41. The bonds were sold by the railroad, and the plaintiff sub- 
sequently became the holder of them. 
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Thèse facts clearly demonstrate that the appropriation of $8,500, and 
the issuance of the bonds for that amount to meet the appropriation, 
was one entire and indivisible transaction, and that no particular num- 
ber of the bonds can be separated from the others and held to be valid 
as within the constitutional Hmit of the town to issue. The facts hère 
presented are not the same as those in Daviess Connty v. Dickinson, 
117 U. S. 657, 6 Sup. Ct. 897, 29 L. Ed. 1026, and do not authorize 
the conclusion there reached upon this question. That the facts hère 
presented warrant the conclusion that the bonds were issued as an en- 
tirety, is, for ail practical purposes, conceded by the plaintifif. His bill 
proceeds upon the theory that the vote and issue of bonds was one en- 
tire transaction; that as the transaction called for an issue in excess 
of the constitutional power of the town to authorize, ail of the bonds 
were illégal and unenforceable at law, and that because of their non- 
enforceability as légal obligations the plaintifl; should be permitted to 
corne into equity and hâve the amount of the excess ascertained, the 
bonds scaled down to the constitutional limit, and when scaled down, 
declared good and valid. Furthermore, it appears from the decree that 
this was the course pursued at the trial. In the decree it is stated : 

"That on the Ist day of jVugust, 1896, said respondent, in addition to the 
Indebtedness then outstanding against it, had the légal power to create an 
enforceable Indebtedness to the amount of $3,654.41, and that the said issue of 
bonds of August 1, 1896, was valid to the extent of said sum of $3,654.41, and 
that each of said bonds was partlally valid and partially invalid, that is to 
say, each of said bonds was valid in the sum which bears that proportion 
to $500 that $3,654.41 bears to $8,500, to wlt, .42993 per cent. ; that upon 
each of said bonds numbered from 1 to 17, inclusive, the said respondent, at 
the time of issuance and delivery thereof, became bound to pay to the owner 
and holder thereof the sum of $214.965, instead of $500, as denominated In 
each of the said bonds." 

And, inasmuch as none of the bonds were due at the time of the 
bringing of the suit, and would not become due until the Ist of August, 
1916, it was further ordered and decreed — 

"that the respondent shall pay the holder or holders of the said several bonds 
at the maturity thereof the said sum or sums of money for whlch the same 
are hereby adjudged valid, and that the said town shall pay interest upon 
the valid portion of each of said bonds semiannually until thelr maturity, 
at the rate of 4 per cent, per annum, according to the terms and provisions of 
the said bonds and the coupons thereto attached, commeucing wlth the cou- 
pon due August 1, 1913, save and escept that the interest coupons shall be 
reduced so as to évidence seminannual interest upon the sum of $214.965, in- 
stead of $500 ; so that each coupon shall represent interest in the sum of 
.$4.299, and the said bonds shall be held and considered in ail respects as 
negotiable bonds as fuUy as though the said récital had not been written or 
«tamped thereon." 

And as to the interest coupons that were due, and which had not 
been paid, it was decreed that "the plaintiff shall recover judgment 
against the respondent in the sum of $1,023.23." 

1. The first question, therefore, presented by the case is whether the 
plaintiff, as the owner of the entire séries of bonds issued by the town 
in excess of the limit fixed by the Constitution of the state, and which 
for that reason are not enforceable at law, can invoke the aid of a 
court of equity to afford him relief by first ascertaining the amount of 
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bonds which the town could lawfully hâve issued, and then, having 
scaled down the issue to the limit thus ascertained, déclare such excess 
to be void, and the residue good and vahd, and enforce payment of the 
interest on the residue against the town. 

In Hedges v. Dixon County (C. C.) 37 Fed. 304, on appeal 150 U. S. 
182, 14 Sup. Ct. 71, 37 L. Ed. 1044, this very question was presented 
and decided. In that case the plaintiffs were holders of nearly the en- 
tire issue of $87,000 in bonds of the county of Dixon, in the state of 
Nebraska, which the county had issued and donated to the Covington, 
Columbus & Black Hills Railroad Company, pursuant to a vote of the 
electors of the county. In that case, as in this, when the interest 
coupons matured, payment was refused by the county officiais, on the 
ground that the bonds were invalid because they exceeded in amount 
10 per cent, of the assessed valuation of the taxable property of the 
county at the time of their issue. And the plaintiffs brought their 
bill, offering to surrender and cancel so much of their bonds as ex- 
ceeded 10 per cent, of the assessed value of the taxable property of 
the county; each holder surrendering his proportionate share of such 
excess. 

That case, when it was before the Circuit Court (37 Fed. 304), was 
decided by Mr. Justice Brewer, then Circuit Judge in the Eighth Cir- 
cuit, who, in considering this question said: 

"Conceding that the bonds, as they stand, are void, and that no recovery 
can be had thereon in a court of law, complainants insist that a court of 
equity has power to scale them down to an amount equal to that that the 
county might lawfully bave issued, and enforce them when thus scaled down. 
It is said that the vice of this transaction is only in the matter of excess; 
that a court of equity may expunge the vice, and enforce the contract thus 
freed from taint. Counsel for complainants concèdes that he has been un- 
able to flnd any précèdent for such a proceeding, and his confession of in- 
ability is satisfactory évidence that no such précèdent exists, so that the 
question must be determined by référence to the gênerai principles of law ; 
and hère it may be remarked that the différence between courts of law and 
those of equity Is mainly one of forms and remédies, rather than in the 
matter of absolute rights and obligations. If a contract be pronounced ab- 
solutely void in a court of law, it must expect the same denunclatlon In a 
court of equity. Courts of equity, like those of law, must accept contracts as 
they are made, and hâve no power to make contracts for parties. If the 
contracts which parties attempt to make are void because in défiance of some 
statute or common law, they are void alike in either court, and neither 
court can change a void into a valid contract. Now, the contract in this 
case, in its inception, was on the part of the county a single and indivisible 
obligation ; that is, an attempted donation of $87,000 to the railroad company. 
The bonds are merely évidences of the contract, the contract standing be- 
hind them, and, whatever separate and divisible obligations of the county 
exlst after the issue of the bonds, the contract in the flrst instance was sin- 
gle and entire. Now that was an attempted donation of $87,000 to the rail- 
road Company. Such donation the county had no power to make, and, after 
it had finished its action, nothing which the promisee, the other party to the 
contract, could do could glve valldity to the obligation of the county. It was 
either good or bad, dead or alive, when it left the hands of the promisor. 
Take this illustration: If, In a state where usury avoids the entire con- 
tract, a usurlous note be glven, that note is void, and no willingness of the 
payée, no act of his, can transform that invalid Into a valid contract. Of 
course it would be very satisfactory If the promisee, by consentlng to a ré- 
duction of the interest, could give valldity to a void promise, vltallty to a 
dead contract So hère, If the promisee, the railroad company, could reduce 
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the estent of the promise, It doubtless would be satisfactory, but It would 
be thereby maklng a contract, or attempting to make a contract, différent 
from that which the promisor proposed. The faet that 87 bonds were is- 
sued, iustead of one, In no manner changes the priinary obligation attempt- 
ed to be assumed by the county." 

And f urther on he says : 

"ïhis court can make no contract for the parties. It must take the con- 
(:"act which they made. That contract was one that tlie county was not au- 
thorized to make. The bonds were void as adjudged in a court of law, void 
In vvhole and in part, and they must be so adjudged In a court of eauity; 
and, the county havlng recelved nothing of value, no équitable obligation can 
be enforced agalnst it." 

In the Suprême Court (150 U. S. 182, 14 Sup. Ct. 71, 37 L. Ed. 
1044), Mr. Justice Jackson, in delivering the opinion of the court, in 
the same case, at the bottom of page 188 of 150 U. S., at page 7Z of 
14 Sup. Ct. {Z1 tv. Ed. 1044), says : 

"What the county authorlzed and carried Into exécution in the présent 
case, both by the vote and by the donation, was one entire transaction, and 
if it should be so reformed as to curtail the entire issue of bonds to such an 
amount as was within the constitutlonal limlts of the county to donate, it 
would be something différent from that which was voted by the county, and 
carried into effect by the issue of the bonds. This would involve the making 
of a différent donation from what the county voted and Intended to make 
to the railroad company." 

Having decided that the donated bonds were issued as one transac- 
tion, and that the issue, if regarded purely as a donation, could not be 
reformed by reducing the amount of the issue, he proceeds to consider 
what would hâve been the situation if the transaction constituted a 
contract between the railroad company and the county. As to this, 
he says : 

"It is urged that the vote and the issue of the bonds constituted a con- 
tract between the railroad company and the county, and that the bonds Is- 
sued in pursuanee thereof should be scaled, as sought by the bill, to bring 
the contract within the authority of the county ; that as the county intended 
to make a valid donation, such réduction of the amount of the issue, which 
the complainants oft'er to make, should be sanctioned by the court, and tlie 
residue declared valid. But the difllculty in the way of this suggestion is 
that, treatlng the transaction as a contract, it is not within the power oï 
a court of equity to change its terms and provisions. Besides, it is not 
shown that the county would hâve voted a différent amount from what was 
issued, or that it intended to issue a less amount. It is too well settled to 
need citation of authorities that a court of equity, in the absence of fraud, 
accident, or mistake, cannot change the terms of a contract." 

Then, again, on page 192 of 150 U. S., at page 74 of 14 Sup. Ct. {Z7 
L. Ed. 1044) he says : 

"The fact that the complainants hâve no remedy at law, arising from the 
Invalidity of the bonds, confers no jurisdictlon upon a court of equity to 
afford them relief. The established rule, although not of iiniversal applica- 
tion, is that equity follows the law, or, as stated in Jlagniac v. Thomson, .56 
U. S. (15 How.) 299 [14 L. Ed. 696] 'that wherever the rights or the situation 
of parties are clearly deflned and established by law, equity has no power to 
change or unsettle those rights or that situation, but in ail such Instances the 
maximum equitas sequitur legem is strictly applicable.' Where a contract 
is void at law for want of power to make It, a court of equity has no ju- 
risdlction to enforce such contract, or, in the absence of fraud, accident, or 
mistake, to so modify it as to make It légal and then enforce it Courts of 
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equlty can no more disregard statutory and constltutlonal requirements and 
provisions tlian can courts of la iv. Tliey are bound by positive provisions of 
a statue equally vrith courts of law, and where ttie transaction, or the con- 
tract, is declared void because not In compllance with express statutory or 
constitutional provisions, a court of equity cannot interpose to give validlty 
to such transaction or contract, or any part thereof." 

This was not the only question considered in that case. The com- 
plainants also sought to sustain their right of recovery upon the ground 
that the county had received a benefit from the construction of the 
railroad which the bonds were issued to promote, that this benefit was 
the équivalent of the face of the bonds, and for the payment of which 
a contract should be implied in law. 

After discussing the cases where recovery was allowed upon its ap- 
pearing that the municipality had received full pecuniary considéra- 
tion for its invalid bonds, and had applied the proceeds to the purpose 
for which the bonds were issued, and after pointing out that those 
cases diiîfered from the one the court was considering in that the coun- 
ty of Dixon received no money for the bonds, the court said : 

"Tlie circumstances and conditions which gave the holders of the bonds an 
équitable right in those cases to recover from the municipality the money 
which the- bonds represented do not exlst in the case under considération, 
where the county received no part of the proceeds of the bonds, and no di- 
rect money benefit, but merely derived an Incidental advantage arising from 
the construction of the railroad, upon which advantage It would be impossi- 
ble for the court to place a pecuniary estimate, or to say that It would be 
equal to such portion of the bonds In question as the county could law- 
fuUy hâve issued. * • * if any équitable clalm arises in favor of the 
holders of the bonds it must be against the railroad company, from whom 
the bonds were purchased, and by whom their payment was guaranteed, as 
that Company was the récipient of the légal considération reallzed upon the 
negotiation of the bonds." 

The décision in Hedges v. Dixon County is controlling upon the 
proposition that this court, as a court of equity, is without authority to 
scale down the bonds, as was done by the District Court in the decree 
above set f orth ; that it is for the parties to make their own contracts, 
and for the court to enforce them as made if they are légal; that the 
power of the court to reform contracts is limited to cases where it ap- 
pears that through fraud, accident, or mistake, some provision was 
inserted in the contract that did not express the intention of the par- 
ties. 

In ail the cases to which our attention has been called, recognizing 
the claim of the plaintifï to hâve the bonds scaled down to the constitu- 
tional limit — with the exception of the case of City of Columbus v. 
Woonsocket Institution of Savings, 114 Fed. 162, 52 C. C. A. 118, 
hereafter considered — it appeared that the municipality sought to be 
charged had received from the sale of its bonds a money considération 
equal to or greater than the reduced value of the bonds. While the 
resuit reached in those cases was right, the method by which it was 
reached was clearly wrong. It is a well-recognized principle that, un- 
der such a State of facts, the law will imply a contract to repay the 
purchaser of the bonds the money received by the municipality there- 
for, to the extent that the municipality had constitutional and statu- 
tory authority to borrow the money, but that above that limit no con- 
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tract will be implied. Chelsea Savings Bank v. City of Ironwood, 130 
Fed. (C. C. A., Sixth Circuit) 410, 412, 66 C. C. A. 230; Louisiana 
V. Wood, 102 U. S. 294, 26 L. Ed. 153 ; Litchfield v. Ballou, 114 U. S. 
190, 5 Sup. Ct. 820, 29 h. Ed. 132; Parkersburg v. Brown, 106 U. S. 
487, 1 Sup. Ct. 442, 27 L. Ed. 238; Cause v. Clarksville, 10 Fed. Cases, 
No. 5,276, at page 102. 

The case of City of Columbus v. Woonsocket Institute of Savings, 
114 Fed. 162, 52 C. C. A. 118, upon which the plaintiff chiefly relies in 
support of its contention as to scaling down the bonds, was an action 
at law. The bonds there in question had been issued as an entirety. 
Their amount exceeded the constitutional limit which the city was au- 
thorized to issue. The plaintiff sought to recover the interest that was 
due on the entire issue and the principal on that half of the bonds 
which were then due. In the Circuit Court judgment was entered for 
the plaintiff for the interest on ail the bonds, and for the principal on 
those that were due, and the city appealed. In the Court of Appeals 
the judgment of the Circuit Court was reversed, for the reason that 
the bonds, having been issued as an entirety and in excess of the con- 
stitutional limit, were illégal. Judgment, however, was entered for the 
appellees. This was done by scaling down ail the bonds to the amount 
which the city was authorized to issue, and by reducing the interest 
on each coupon to correspond with the réduction in the amount of 
each bond. If an opinion was written in the Circuit Court, it does not 
seem to hâve been reported, and the case as reported on appeal does 
not disclose whether the city received a money considération for the 
bonds or not. If it did not, the conclusion reached was erroneous, as 
well as the method by which it was reached, and was in direct coniiict 
with the décision of the Suprême Court in Hedges v. Dixon County. 
The Hedges Case is not alluded to in the opinion, and apparently was 
not called to the court's attention. Furthermore, the opinion appar- 
ently ignores ail the fundamental principles of law and equity, and is 
of little value as a précèdent. 

2. Is the plaintiff entitled to recover on the theory of a contract im- 
plied in law ? As to this, it may be said that the plaintiff introduced 
no évidence that the stock received by the town for the bonds was of 
any value. The évidence of the défendant was that it was of no value, 
and in its answer it offers to return the stock to the plaintiff. The Dis- 
trict Court ruled that it was immaterial what the value of the stock 
was, declined to consider the évidence on that question, and the de- 
fendant excepted. Whether the stock was of any value was material 
upon the question whether a contract could be implied in law. In the 
absence of such proof the law will not imply a contract in favor of 
the plaintiff, or of the raiiroad company from which the plaintiff re- 
ceived the' stock. Travelers' Ins. Co. v. Mayor of Johnson City, 99 
Fed. (Cir. Ct. App., Sixth Circuit) 663, 40 C. C. A. 58, 49 L. R. A. 123 ; 
Chelsea Sav. Bank v. City of Ironwood, supra. 

The principle underlying contracts implied in law is restitution, that 
is, that the défendant has in his hands something of value which, in 
justice and equity, belongs to the plaintiff, and should be restored to 
him; but, as a court of law cannot order the return of the spécifie 
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tliing, because of its lack of power to do so, it orders its value to be 
restored. Keener on Quasi Contracts, p. 286. This, however, being 
a proceeding in equity, we are not hampered as to the method by which 
restitution may be made. If the stock is returned to the plaintifï, it is 
apparent that he will receive everything of value that came into the 
defendant's hands by reason of the transaction. Chapman v. County 
of Douglas, 107 U. S. 348, 355, 356. 2 Sup. Ct. 62, 27 L. Ed. 378. The 
sum received by the railroad in the sale of the bonds did not corne to 
the défendant; the railroad in making the sale was not acting in the 
defendant's behalf, but for itself. See Travelers' Ins. Co. v. Mayor 
of Johnson City, 99 Fed. (Cir. Ct. App., Sixth Circuit) 663, 666, 670, 
40 C. C. A. 58, 49 L. R. A. 123. 

3. If the bonds in question had not exceeded the constitutional limit 
which the town was authorized to issue, and were not for that reason 
invalid, or if the transaction was not entire, and their delivery was 
such that priority could hâve been given to those issued within the con- 
stitutional limit, there is still another reason why the plaintifï could 
not recover upon the bonds, if they were due, either in an action at 
law or in equity. 

On the face of the bonds it is stated that they were issued in pur- 
suance of a vote of the town passed at a meeting held July 13, 1896. 
The action of the town taken at that meeting was void and of no 
effect, as it was a spécial meeting, and the question of the town's "loan- 
ing its crédit to the taking of stock" in the railroad had been previ- 
ously voted upon at a "regular meeting," held June 20, 1895. 

In the Revised Statutes of Maine, 1883 (chapter 51, § 138) it is pro- 
vided that: 

"Whenever a city or town has voted at any regular meeting thereof up- 
on any question of loanlng Its crédit to, the taking of stock in, or in any 
way in alding any person or corporation, sald city or town shall not vote 
again upon the same subject, except at Its annual meeting." 

The plaintifï recognizes that the bonds are in no sensé légal obliga- 
tions of the town, if the only authority for their issuance is that con- 
tained in the vote of July 13, 1896. But he says that adéquate au- 
thority for issuing the bonds is to be found in the vote of June 20, 
1895. 

An examination of the vote of June 20, 1895, discloses that the au- 
thority there conferred upon the selectmen to issue and deliver bonds 
to the railroad company was upon the express condition that the party 
with whom the selectmen entered into the contract to subscribe for 
stock in the railroad should give a — 

"guaranty to the satisfaction of a commlttee to be chosen by sald town. that 
the balance of the money over and above ($8,500) eight thousand flve hundred 
dollars, necessary for the construction and completion of said road and ap- 
purtenances to said Harmony village, shall be subscribed and furnlshed, said 
road equipped and operated." 

At the meeting of June 20 1895 the town chose a committee of 
seven who were to décide whether the guaranty that was to be fur- 
nished complied with the conditions of the vote, and was to their sat- 
isfaction. 

212 F.— 2 
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The défendant contends that the conditions of this vote were never 
complied with. The plaintiff's answer is that the récital in the bonds 
that they were issued in conformity to the vote of the town of July 13, 
1896, estops the town from showing that the bonds were not issued 
in compliance with the conditions of the vote of June 20, 1895. If the 
conditions specified in the two votes were the same, no doubt there 
might be something in this contention, but they are not the same. Un- 
der the vote of June 20, 1895, one of the conditions was that the guar- 
anty was to be passed upon by the committee consisting of seven mem- 
bers, whereas under the vote of July 13, 1896, it was to be passed upon 
by the selectmen alone. Then, again, under the vote of June 20, 1895, 
the condition looked to an issue of stock to be taken in a railroad 
which was to be completed, f ree from debt, and a subscription of stock 
was to be had sufficient to construct, equip, and operate it. This was 
a material and vital condition précèdent to the issuance of the bonds. 
Nothing of the kind was contained in the vote of July 13, 1896, as a 
condition, or otherwise, to the bonds being issued. 

The conditions in the two votes not being the same, it remains for 
us to consider whether there was anything in the récital in the bonds 
upon which the plaintiff could fairly rely as a représentation on the 
part of the town that the conditions of the vote of June 20, 1895, had 
been complied with, so as to estop the town from showing that it had 
not been ; for unless the récital contained such a représentation, there 
can be no estoppel. There surely is nothing in the récital from which 
the plaintiff could fairly infer that the bonds were issued in pursuance 
of the vote of June 20th, or in conformity with the conditions of that 
vote. But the plaintiff seeks to extend and enlarge the meaning of the 
récital in the bonds by a statement in the vote of July 13, 1896, wherein 
it was attempted to ratify the vote of June 20, 1895. It is to be borne 
in mind that the vote of July 13, 1896, through which the plaintiff seeks 
to extend the scope of the récital, was illégal and void, and it is incon- 
ceivable how the récital in the bonds can be extended and enlarged 
through such a médium. The vote of July 13, 1896, to hâve been of 
any force and effect, must hâve been a légal vote, and, if a légal vote, 
its conditions being différent from those contained in the vote of June 
20, 1895, it would, to that extent at least, operate as a repeal, and not 
as a ratification of the conditions of the vote of June 20, 1895. 

Furthermore, if the plaintiff, or the officiais of the railroad, had ex- 
amined the vote of July 13th, they would hâve ascertained that its 
conditions were différent from those contained in the vote of June 
20th, and inconsistent therewith; and, this being so, that the ratifica- 
tion would operate to confirm the vote of June 20th to the extent that 
it authorized the appropriation of $8,500, and not to the extent that it 
imposed conditions under which the bonds were to be issued. And, if 
they had discovered that the vote of July 13th was illégal and void, 
they would hâve known that the attempted ratification was no ratifica- 
tion at ail. Without examining the vote of July 13th, they would not 
hâve known of the attempted ratification by which they seek to extend 
and enlarge the scope of the récital in the bonds ; and, if they had ex- 
amined it, they would either hâve learned that the vote was void, and 
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would not operate to ratify the former vote, or that it was valid, and 
had the effect to repeal the conditions of the vote of June 20th instead 
of ratifying them. In any view, the vote of July 13th does not en- 
large the récital in the bonds so as to operate as a représentation on the 
part of the town that the conditions of the vote of June 20th were com- 
plied with. 

Then, again, under the vote of June 20th, the body authorized on 
behalf of the town to détermine whether the conditions of that vote 
had been complied with was a committee of seven, and it was this 
committee, and this alone, that could be said to be authorized to make 
a certificate upon the bonds that they were issued, in conf ormity with 
the vote of June 20th, so as to work an estoppel. In Dixon County v. 
Field, 111 U. S. 83, at page 94, 4 Sup. Ct. 315, at page 320 (28 L. Ed. 
360), it was held that: 

"If the offlcers authorized to Issue bonds, upon a condition, are not the ap- 
polnted tribunal to décide the fact, whlch constitutes the condition, thelr 
récital wlll not be accepted as a substltute for proof." 

For thèse reasons I conçut in the resuit reached in this case. 



STEBBINS et al. v. MIOHIGAN WHEELBARROW & TRUCK 00. et al. 

(Circuit Court of Appeals, Sixth Circuit January 6, 1914.) 

No. 2,345. 

1. COBPOBATIONS (§ 190*) — TEANSFBR OF ENTIRE PrOPEBTT AND ASSETS — AC- 

TION BY MlNOBITY AQAINST MaJORITY STOCKHOLDEBS — BUBDEN OF PROOF. 

Majorlty stockholders of a corporation, who join in authorlzing and ef- 
feetlng a transfer of ail of Its property to a new corporation, in which 
they also become stockholders, acqulrlng practlcally a controUing Inter^ 
est, hâve the burden of proving, as against dissenting minority stockhold- 
ers, who are given no interest In the new company, that the amount re- 
ceived for the property was its full value. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 723-731; 
Dec. Dig. § 190.*] 

2. Corporations (§ 182*) — Transfeb of Entire Property and Assets — 

RiGHTS of Minority Stockholders. 

Pursuant to a vote of the majorlty stockholders of a manufacturing 
corporation, ail of its property and assets were transferred to a son of its 
vice président and another, who in payment gave their notes for the ex- 
act amount of the company's indebtedness. Further carrylng out the plan 
under which the transfer was made, a new corporation was organized 
with a capital stock of $50,000, to which the purchasers transferred the 
property, receiving therefor an agreement to assume and pay the d.ebts 
of the old Company, and also one-half the stock of the new company ; its 
articles of incorporation recitlng that the property was of a value $25,000 
greater than such Indebtedness. The stock so received was divided be- 
tween majorlty stockholders of the old company and the son of its vice 
président, who together acquired the controUing Interest. Complainants, 
who were dissenting minority stockholders owning more than one-fourth 
of the stock, were given no Interest in the new company. There was other 
évidence tending to show that the value of the property in excess of the 
indebtedness of the old company was at least $25,000. Held, that com- 
plainants were entitled to recover their proportlonate share of such value 

*Far other cases see same toplc & S numbeb in Dec. & Am. Dlga. 1907 to date, & Rep'r Indexes 
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from the new company and the majorlty stockholders of the old who be- 
came stockholders therein, but that certain other stockholders who voted 
•witb the majorlty but dld not become stockholders in the new company 
were not liable therefor. 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. §§ 686-690; 
Dec. Dig. § 182.* 

Rights of minority stockholders as to management of corporate affairs, 
see note to Wheeler v. Abilene Nat. Bank Bldg. Co., 89 C. C. A. 482.] 

3. CoEPOKATiONS (§ 182*) — Teansfeb of Peopebty — DuTY OF Majohity To- 

WARD MiXOKTTT StOCKHOLDEES. 

Majorlty stockholders of a corporation occupy a fidueiary relation to- 
ward the minority, and, in authorlzing a transfer of corporate property 
to themselves or to another corporation in which they are interested. are 
subject to the settled rule that trustées will not be permitted, to the détri- 
ment of their cestuis que trustent, to purchase and hold the trust prop- 
erty. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 686-690; 
Dec. Dig. § 182.*] 

4. COEPOBATIONS (§ 182*) — LiABILITT TO STOCKHOLDEES — WBONGnJI, DISPOSI- 

TION OF Peopeety. 

A corporation, which through Its regular corporate agencles, by a trans- 
fer of its property, wrongfully deprives some of its stockholders of the 
value of their stock, is liable therefor on the same principle that would 
hold it liable in case of its wrongful refusai to transfer stock on its bocks. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 686-690; 
Dec. Dig. S 182.*] 

Appeal from the District Court of the United States for the North- 
ern Division of the Eastern District of Michigan; Alexis C. Angell, 
Judge. .... 

Suit in equity by BHss Stebbins, Earl Caïd, and Richard S. Wood- 
liff against the Michigan Wheelbarrow & Truck Company and oth- 
ers. Decree for défendants, and complainants appeal. Reversed. 
• For opinion below, see 191 Fed. 238. 

This was a suit brought by appellant Stebbins, as a stockholder in the Michi- 
gan Wheelbarrow & ïruck Company, a corporation of Michigan, in behalf of 
hlmself and ail other stockholders who were similarly situated and might de- 
sire to join in the proceeding; and the other appellants, Woodllff and Gard, 
were permitted later to intervene as co-complainants. Couiplaint was made 
against an executed transfer of ail the company's assets, subject to its debts, 
to another Michigan corporation, the Saginaw Wheelbarrow Company, which 
was organized for the purpose of receiving the transfer; and the défendants 
below were thèse two corporations and also certain stockholders whose names 
are given in the margin,i and their relations to the companies and holdings 
are stated in the opinion. The transfer had been executed and delivered by 
a majorlty of the directors, with the consent of a majorlty in number and in- 
terest of the stockholders, of the old company ; and the object of the suit was 
to secure the appointment of a receiver, an accounting, the windlng up of the 
affairs of the old corporation, a sale of the corporate assets and discharge of 
the llabilitles, and a money decree representing the value of complalnant's 
proportionate share in such assets. Issue was joined through joint answer of 
the défendants and a rêplication. The défendants avolded a ruling upon the 
motion for appointment of a receiver for both companies, and also secured au- 
thorlty for the new company to continue to manufacture and dispose of its 

1 George A. Alderton, Melvln O. Robinson, August C. Melze, M. W. Tanner, 
Fred J. Fox, James S. Smart, Thomas Jackson (who died pending the suit 
and as to the deceased the suit was revived in the name of his executrix, Ruth 
Jackson), Harker W. Jackson, and Alfred A. Alderton. 
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product in the ordinary course of business (subject, however, to a require- 
meut fully to account to the court), by proffering a bond, whicb, under sanc- 
tion of an order of the court, was given in the sum of $25,000 to the coni- 
plainant, Stebbins, and conditioned to perform any decree that might be ren- 
dered in bis favor. Trial was had below on a vast amount of évidence, pre- 
sented througb dépositions and exhibits, whlch resulted in a dismissal of the 
T:)ill ; and the complainants appeal. The décision below is reported in 191 
Fed. 238, where the facts as there found fully appear. 

Dayton W. Closser, of Alpena, Mich. (J. H. Cobb, of Alpena, 

Mich., of counsel), for appellants. 

R S. Woodliff, of Détroit, Mich., in pro. per. 
Weadock & Weadock, of Saginaw, Mich., for appellees. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
We concur in large measure in certain of the conclusions of fact 
reached by the learned trial judge, but we are not able to affirm his 
ultimate conclusion or the decree. The basis of the decree is that at 
the time of the transfer the assets of the old company were worth 
nothing in excess of its debts. The implication is that, if there had 
been a material excess in value, complainants would hâve been en- 
titled to recover their respective shares in the form of a money de- 
cree. It is true that, in spite of the unusual quantity of évidence of- 
fered,^ it is impossible, as the court below in substance observed, to 
ascertain with exactness the net value of the corporate assets at the 
time of the transfer; and yet the volumç of business the old com- 
pany evidently obtained and conducted, even down to the date of 
the transfer, the nature and quantity of assets it possessed, coupled 
with the acts and admissions of the individual défendants, impel us 
to believe that the assets were materially greater in value than the 
amount of the debts; and that the minority interest was unduly de- 
nied opportunity to share in such value. It is also true that the ad- 
ministration of the principal complainant as manager of the old Com- 
pany and his conduct as its secretary were not calculated to inspire 
confidence in his associâtes; and it is not surprising that the com- 
pany dispensed with his services. But his shares of stock with those 
of his co-complainants, at the time of the transfer, admittedly con- 
stituted more than one-fourth of the entire capital stock of the old 
Company; and we pass by the contention persisted in between coun- 
sel respecting Stebbins' inefficiency before his dismissal, his refusai 
to renew indorsements for the company, and his efforts thereafter to 
aid a competing company, instead of the old one, with the observa- 
tion that neither criticism of his conduct nor efforts to justify it as- 
sist in solving the ultimate problem of the case. The property in- 
terests of the minority remained and could not be appropriated by 
the majority upon aiiy such theory. 

The old company was incorporated in January, 1900, for the pur- 
poses of the "manufacture and sale of wheelbarrows, trucks, and 

2 The printed record alone comprises 2938 pages, and there are besldes a 
iarge number of eshibits not printed. 
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other kindred articles," with a capital stock of $25,000, which was 
increased in September, 1901, to $50,000. Both of thèse amounts, 
$25,000 each, appear to hâve been subscribed for and paid in cash. 
The original capital seems to hâve been substantially consumed in 
obtaining land, constructing necessary buildings, and acquiring equip- 
ment; and still the increase was not sufficient to supply the neces- 
sary working capital. Resort was had to loans which were obtained 
upon indorsements of the company's paper by four of the principal 
stockholders, who were also directors, including complainant Steb- 
bins. In August, 1904, the paper so indorsed amounted to about $70,- 
000. An agreement was then entered into binding thèse four direc- 
tors, with four other stockholders, in separate amounts, to hold the 
indorsers harmless to the extent of $50,000 in the event of their 
having to pay any of such notes, or their renewals, for a period of 
one year; and the obligations so entered into were secured by the 
deposit of certain of their individual securities with one of their num- 
ber, George A. Alderton, as trustée. That agreement was subse- 
quently extended for a further term of two years; that is, until Au- 
gust 22, 1907. Thus, if we include the capital paid in, at least $120,- 
000 appears to hâve been received by the company and applied to its 
plant and business. At différent times it was deemed necessary by 
those in charge of the company to obtain additional capital by the 
issue of preferred stock or mortgage bonds, or to consolidate with 
some kindred company; but their efforts in thèse respects failed. 
The company becoming dissatisfied with Stebbins as secretary and 
manager, disniissed him, and in July, 1905, procured the services of 
Thomas Jackson as manager. Mr. Jackson, an experienced manu- 
facturer in another line, placed his son, Harker W. Jackson, in im- 
médiate control of the Michigan Company's business. 

It is needless to set out ail the steps taken to bring about the sale 
subsequently made. The testimony is in conflict touching the methods 
adopted by the majority interest, that is, whether sufficient efforts 
were made to sell the property to Etrangers, whether the nominal 
buyers were the real purchasers, whether the purchase price was as 
much as might with reasonable effort hâve been obtained; in short, 
whether the sale was not in truth the exécution of a scheme arbi- 
trarily to eliminate the non-consenting minority interest. It is not 
worth while to try to reconcile ail the phases of this conflict. It is 
certain that, within a few months after Stebbins was replaced by 
Jackson as manager, the corporate property was conveyed and trans- 
ferred by the Michigan Company to Harker W., Jackson and Alfred 
A. Alderton, the former the son, as stated, of the manager of that 
company and the latter the son of one of its directors and principal 
stockholders ; and it is not pretended that thèse grantees were either 
financially able or that they expected to make the purchase upon their 
own account. The sale was at last based upon an affirmative vote 
representing 3,100 shares, while the négative vote represented 1,300 
shares.' The deed conveying the realty bears date December 28, 1905, 

» The stocklTolders voting and their shares were as follows : A. C. Melze. 
1,000 shares ; G. A. Alderton, 500 shares ; J. S. Stevvart (Smart), 100 shares ;. 
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and the considération named is nominal. The instrument transferring 
the goods, chattels, bock accounts, etc., bears the same date and recites 
a considération of $52,942.42. However, the entire considération is 
disclosed by the plan, which, as shown by the minutes of the old 
Company and the évidence, was employed to turn over the property 
and assets of the old company to the new one. The sale foUowed a 
report to the stockholders of a committee of ofhcers and directors 
of the old company, viz., August C. Melze, président; George A. 
Alderton, vice président; and M. O. Robinson, secretary. This re- 
port in tenus shows the entire considération to hâve been $73,884.91, 
the exact amount of the company's debts. This sum was to be pay- 
able in the purchasers' negotiable demand notes running in favor 
of the old company, with interest at 6 per cent. ; and, as was stated 
in the committee's report, thèse notes were to be "indorsed by two 
or more indorsers that shall be satisfactory to the board so that the 
same can be discounted without recourse to the company at their 
face value." The notes, bearing date January 3, 1906, were signed 
by the two purchasers, and indorsed by M. O. Robinson, A. C. Melze 
and G. A. Alderton, the members of the committee just mentioned, 
and were turned over to the old company; and thèse indorsements 
dérive further significance from what foUowed. 

Three days later (January 6th), articles of association of the Sagi- 
naw Wheelbarrow Company were signed by Thomas Jackson and 
the two purchasers of the property of the old company. On the 
same day thèse purchasers conveyed to the new company the realty 
which they had received from the old company; the considération 
named hère, like that in the deed of the old company, being nominal. 
We do not find in the record any instrument transferring the person- 
alty to the new company, but it certainly was delivered to that com- 
pany. Harker W. Jackson having his attention called to the notes 
given as stated to the old company, in the aggregate sum of $73,- 
884.91, testified in respect of them: 

"It was understood between the stockholders of the wheelbarrow company 
and Alfred Alderton and myself that thèse notes would be surrendered after 
the new company was orgauized on condition that the stockholders of the new 
company, the Saginaw Wheelbarrow Company, would assume the debts of 
the old company." 

One of the articles of association of the new company states the 
amount of its capital stock ($50,000) and the fact that it was paid, one 
half in cash and the other half in property. This property is classified 
and described and is the property so conveyed and transferred by the 
old company ; and immediately succeeding the description and the total 
value affixed, this appears: "Less an indebtedness which this company 
assumes, * * * $73,884.91." The new company seems to hâve 
obtained crédit immediately upon its organization, and it might be 
inf erred from some of the testimony that this was through the finan- 
cial standing of some of its stockholders. Its capital stock consists 

F. J. Fox, 100 shares ; M. W. Tanner, 400 shares ; and M. O. Robinson, 1,000 
shares — total 3,100 shares, the complalnants' combined holdings being 1,300 
ehares. The remaining 600 shares were not voted. 
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of 5,000 shares. Thomas Jackson and his son appear by the articles 
of association to hâve subscribed each for 900 and Alfred A. Aider- 
ton for 3,200 shares; but it is to be observed that Alfred A. Alder- 
ton's holdings were subsequently diminished to 350 shares, and that 
M. O. Robinson, A. C. Melze, and G. A. Alderton became possessed 
of 2,151 shares, which, with Thomas Jackson's holdings, gave to thèse 
four men a majority of the total number of shares. We stop to men- 
tion that others of the old stockholders, though none of the com- 
plainants, also received différent amounts of the new stock, among 
them M. W. Tanner, who received 340 shares. He was one of the 
directors of the old company and joined with Melze, Robinson, and 
G. A. Alderton in bringing about the sale of the old' company's prop- 
erty. The new company was then able to and it did take up the notes 
of the old company held by banks in Saginaw to the amount of $69,- 
500, which, as already stated, had been indorsed by four of the di- 
rectors (Robinson, Melze, G. A. Alderton, and Stebbins), and the 
indorsers in turn indemnified by an agreement and collaterals depos- 
ited with G. A. Alderton, as trustée. The new company then turned 
thèse notes over to Harker W. Jackson and Alfred A. Alderton, who 
exchanged them for the purchase-money notes which they with 
their indorsers had given in payment for the old company's property, 
as before pointed out; whereupon G. A. Alderton, as trustée, re- 
turned the collaterals securing the indemnity agreement to the re- 
spective owners. Thus the transition from the old to the new com- 
pany was effected without the payment of any money, except such 
as was required to pay stock subscriptions in the new company; but, 
as respects every ordinary object of holding stock in the old com- 
pany, the protesting minority stockholders were eliminated. The rec- 
ord abundantly justifies a conclusion reached by the court below: 

"It Is quite clear that this plan of flnaneing the new company was worked 
out before its actual organlzation was completed, and that some, at least, of 
the stockholders (indorsers) of the Michigan Company's notes expected to be- 
come indorsers for and stockholders in the new company." 

However, the degree of crédit before alluded to which the new 
company at once obtained is not attempted to be explained upon the 
theory, certainly not alone upon the theory, that it was able to secure 
indorsements of its commercial paper; and granting its ability in this 
behalf, still the reason for this is hardly to be accounted for by the 
cash it received upon stock subscriptions, if in truth the company 
derived no profit through the purchase of the property of the old 
company. And this brings us to a considération of the value of the 
old company's assets. 

Foremost among the evidential features which tend to show such 
value is the admitted fact that in organizing the new company the 
value of the old assets was fixed at $25,000 in excess of the indebted- 
ness. We hâve seen that the new company's capital stock of $50,000 
was declared in its articles of association to hâve been "actually paid 
in"; that is, $25,000 had been paid in cash, and the rest ($25,000) by 
the excess in value of its property over its indebtedness. This rep- 
résentation was made spécifie by stating the total value of the prop- 
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erty to be $98,884.91, and the total indebtedness to be $73,884.91, 
and so showing a balance equal to one half the capital stock. It is 
insisted that this excess in value was due to the payment of the othef 
half in cash ; but the f allacy of this may be seen in the obvions resuit 
that would hâve been attained if ail the money, instead only of a 
substantial part, had been used to reduce the indebtedness. In that 
event (if it be assumed that before the receipt of the money the value 
of the assets and the amount of the indebtedness were equal), it is 
true it could hâve been said that the value of the assets exceeded the 
indebtedness to that extent ; but that would not hâve been because the 
value of the assets had been increased. but because the indebtedness 
had been reduced; neither would the primary liability on the capital 
stock hâve been discharged. Nor was there any other method of 
using this money both to discharge its équivalent in any sort of cor- 
porate obligations and transmute the old assets into an augmented 
value equal to the sum of the indebtedness and the money; either 
such surplus value existed before, or it was not there later. We 
are not unmindful of the influence which this amount of money might 
ordinarily hâve upon the business activities of such a company; but, 
when this newly orgamzed company (as it was at the date of this 
valuation) is compared with some of the pertinent features of the 
old company, the bénéficiai eiïect of such a sum in cash could not hâve 
been very material as respects incrément in value of the corporate 
assets apart from the money itself. For example, the old company 
was so conducted as to be able to discount its bills. This was donc 
by the plan before described of employing the indorsements of four 
of the directors for banking purposes; and it must not be forgotten 
that, in spite of Stebbins' refusai to sign renewal notes for the old 
company, he was liable under the agreement, secured by his collaterals 
with others, to indemnify the very indorsers who were disposing of 
the company's assets, and this agreement had been extended to a time 
more than eighteen months beyond the date of the sale. Besides, the 
officiai control of the old company had been for nearly six months 
practically the same as that proposed for and carried out later in the 
new company. 

Furthermore, the représentation as to value contained in the arti- 
cles of association is strengthened by the fact that the directors and 
stockholders of the old company, who either carried out or sanctioned 
the preconcerted plan of a new company, became stockholders in that 
company and the larger holders officially connected with its manager 
ment. Also, pursuant to statutory requirement the old company made 
annual reports to the Secretary of State, in 1901 and to and including 
1905, showing its condition on the Ist day of January of each year. 
Thèse reports were each signed by a majority of the directors and 
swom to by one of their number as secretary. Moreover, in 1902 and 
to and including 1905, reports were made to the old company itself, 
showing its condition on July Ist of each year. In each of the fore- 
going reports, the net value of the company's assets was reported to 
be more, some years much more, than the net value represented in 
the articles of association of the new company. In 1904 the Ameri- 
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can Appraisal Company, of Milwaukee, was employed at the instance 
of Melze and G. A. Alderton to make an appraisement of the build- 
ings, machinery, and equipment of the old company. The appraisal 
Company appears to hâve given both the reproductive and depreciated 
values. Based upon thèse depreciated values and values that were 
at least acquiesced in by the company (on July 1, 1904) respecting as- 
sets not so appraised, the différence between the value of the com- 
pany's assets and the sum of its indebtedness shows a net value of 
more than twice that fixed in the articles of association of the new 
company. It is to be observed, however, that on November 30, 1905, 
Harker W. Jackson made a report to the stockholders of the old 
company containing the old estimâtes of value and the debts, in which 
the net value of the assets was fixed at $23,101.07. The report also 
showed the value of the company's assets according to his own esti- 
mate, and, deducting the debts, the net value was fixed at $2,934.09. 

It must be conceded, in respect of the reports to the Secretary of 
State and the old company, that much forceful criticism has been made 
by counsel. We are bound under the évidence to recognize a tendency 
in companies, for purposes of crédit, to exaggerate their financial con- 
ditions in making their annual reports to the Secretary of State. We 
are not so much impressed, however, concerning the reports made 
to the old company, which, until after the rupture that culminated in 
the présent suit, were apparently considered by some of the principal 
stockholders and directors. It is difficult to conceive of either motive 
or reason on the part of such men to deceive themselves. We can- 
not attach much importance to the report made by Harker W. Jack- 
son. That report was made at the stockholders' meeting of Novem- 
ber 30, 1905, within a month of the sale; and it must be said of it 
that Jackson failed in his testimony to give any convincing reason 
for the large réduction he made in the value of the assets. His valua- 
tion was, moreover, fatally inconsistent with the estimate, which, in 
the articles of association of the new company, he shortly afterward 
represented to be the true value ; and his valuation of November 30th 
cannot be explained except through his apparent zeal to exclude Steb- 
bins and secure an interest in the business through the plan now un- 
der review. And in spite of objections urged against the appraise- 
ment of the American Appraisal Company respecting some mistakes 
it seems to hâve made, its agencies engaged in the work were at least 
disinterested, and allowance for thèse mistakes cannot cTiange the re- 
suit. 

The company never paid but one dividend, and the profit so im- 
plied was for the most part rather artificial than real; and although 
losses were suffered, yet they were incurred under circumstances that 
render them of little aid in determining the value of the assets. Some 
of those who took part in bringing about the transfer of the old com- 
pany's property, among them Alfred A. Alderton, succeeded later in 
purchasing a number of shares of the old stock at priées varying f rom 
10 cents to SSYs cents on the dollar; but naturally sales made under 
the conditions then existing would not reflect the true value of the 
stock ; and the évidence does not show that the stock ever had a mar- 
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ket value. Testimony given by défendants concerning the value of 
the assets must be weighed with the effect that attaches to their treat- 
ment of the officiai and other reports and représentations of value, to 
which attention bas been called. 

[1] Further allusion to the range of considérations embraced in 
the question of value is not necessary. The parties had ample op- 
portunity to présent évidence; and, plainly under the défense that 
the value of the assets was materially less than the indebtedness, an 
issue was presented which pla'ced upon the défendants the burden of 
proof. Meeker v. Winthrop Iron Co. (C. C.) 17 Fed. 48,' 51, opin- 
ion by Circuit Judge Baxter ; Robotham v. Prudential Insurance Ce, 
64 N. J. Eq. 673, 712, 53 Atl. 842; Wilkinson v. Bauerle, 41 N. J. 
Eq. 635, 645, 7 Atl. 514; Coombs v. Barker, 31 Mont. 526, 545, 79 
Pac. 1 ; the instant case being distinguishable from the décision of 
this court in Rothchild v. Memphis & C. R. Co., 113 Fed. 476, 51 C. 
C. A. 310, because the sale of the railroad there involved was made 
under judicial approval and order. The défendants clearly failed to 
discharge this burden; and upon the whole évidence we conclude 
that, at the time the assets of the old company were taken over by 
the new company, their net value, that is, the value over and above 
the indebtedness, was as much as $25,000, and so equaled one-half 
the par value of the entire capital stock. 

[2] Manifestly this distinguishes the instant case from that of 
Thoman v. Mills, 159 Mich. 402, 124 N. W. 33, relied on by the court 
below. The natural inference, îndeed the only rational one deducible 
from the évidence, is that (in order to avoid friction and obtain fresh 
working capital) there was a preconcerted design to get rid of Steb- 
bins. It hardly need be added that this design was carried into ex- 
écution without ofïering to complainants an opportunity to participate 
in the new enterprise. However, the circumstances of the case do 
not incline us to believe that the directors and stockholders who 
brought about the sale and in eflfect replaced their stock in the old 
company by stock in the new were conscious of their true relations 
and duties either to the company or the minority stockholders. Of 
the five directors of the old company, four sanctioned the sale to 
and obtained stock in the new company, viz., Melze, président, G. A. 
Alderton, vice président, M. O. Robinson, secretary, and M. W. Tan- 
ner. They jointly owned and voted 2,900 shares in the old com- 
pany, a clear majority; Smart and Fox, who held the remainder of 
the majority shares, each voted his holdings of 100 shares in favor 
of the sale; Melze, G. A. Alderton, M. O. Robinson, and M. W. Tan- 
ner each became holders of stock, and two of them, Melze and Robin- 
son, became directors, in the new company, but Smart and Fox sold 
their shares in the old company, as stated later, and did not obtain 
shares in the new company. Thomas Jackson, who was gênerai man- 
ager of the old company and entitled to 500 shares therein (although 
at the time of the sale he had not received them, as hereinafter pointed 
out), became a stockholder in the new company and its président; 
Harker W. Jackson, who was assistant to his father as manager of 
the old company, also became a holder of stock in and the vice presi- 
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dent of the new company; and the shares in the new company ac- 
quired by the directors of the old, with the shares of the Jacksons, 
constituted a large majority of its entire capital stock. 

[3] Considering thèse facts, in connection with the contested trans- 
action, it needs only to be said of the majority directors and stockhold- 
ers in the old company, as also of Thomas Jackson, that their relations 
and duties to that company and the minority stockholders were strictly 
fiducial. They concerned the very essence of the corporate power, in- 
deed, the practical wrecking of the corporation itself through the sale 
of its entire property; and, since thèse men both sold and in effect 
bought the property, their acts cannot for a moment stand the test of 
the long-settled rule that trustées will not be permitted, to the détriment 
of their cestuis que trustent, to purchase and hold the trust prop- 
erty.* The cases relied on by défendants, like Town v. Bank of River 
Raisin, 2 Doug. (Mich.) 530, and Bank v. Sait & L,umber Co., 90 
Mich. 345, 51 N. W. 512, are not applicable. The corporation in 
each of those cases was confessedly insolvent. Further, those déci- 
sions do not, as evidently they could not, proceed upon the idea that 
a majority interest might rightfully appropriate to their separate use 
and benefit surplus assets of their company in total disregard of the 
rights of the minority stockholders. The case thus also falls easily 
within the rule laid down by the présent Mr. Justice Lurton in Rogers 
V. Nashville, C. & St. L. Ry. Co., 91 Fed. 299, 313, 33 C. C. A. 517, 
531 (C. C. A. 6th Cir.) : 

"But the majority shareholders will not be permitted to use thls power of 
eontrol for the ijurpose of obtaining advantages for tbeniselves at the ex- 
pense of tbe minority, and, when an unfair aud oppressive contract is shown, 
a case Is made which will authorlze interférence on behalf of the injureà 
minority." 

It follows that, in accordance with the issue and theory upon which 
the case was presented and tried touching a money decree, the corn- 
plainants are entitled to recover sums equal to 50 per cent, of the par 
value of their several shares in the Michigan Wheelbarrow & Truck 
Company, with interest thereon at 5 per cent, per annum from Jan- 
uary 6, 1906 (the date of taking over the property), until the date 
of the allowance of the decree; that is to say, Bliss Stebbins upon 
940 shares, Richard S. Woodliff upon 300 shares, and Earl L. Card 
upon 60 shares — the face value of the shares being $10 each. We 
are disposed to believe, however, that a decree should not go against 
the défendants Fox and Smart. While it is true, as stated, that they 
voted in favor of the sale, yet they do not appear to hâve participated 

i Wheeler v. Abilene Nat Bank Bldg. Oc, 159 Fed. 391, 89 O. C. A. 477, 
479, 485, and note, 16 L. K. A. (N. S.) 892, 14 Ann. Cas. 917; Backus v. 
Brooks, 195 Fed. 452, 454, 115 C. C. A. 334 (C. 0. A. 2d Clr.); Joues v. 
Missouri-Edlson Electric Co., 144 Fed. 765, 771, 75 O. C. A. 631 (C. C. A. 8th 
Cir.); Jackson v. Ludeling, 21 Wall. 616, 622, 624, 22 L. Ed. 492; Smith v. 
Smith, Sturgeon & Co., 125 Mich. 234, 239, 84 N. W. 144; Chicago Hansom 
Cab Co. V. Yerkes, 141 111. 320, 333, 30 N. B. 667, 33 Am. St. Kep. 315 ; Cook 
V. Berlin Woolen Mill Co., 43 Wis. 433, 439, 445; Goodin v. Cin. & White- 
water Canal Co., 18 Obio St. 169, 182, 98 Am. Dec. 95 ; Hallam v. Indianola 
Hôtel, 56 lowa, 178, 180, 9 N. W. 111; Maas v. Lonstorf, 194 Fed. 577, 584, 
114 C. C. A. 419 (C. C. A. 6th Cir.). 
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in any design to appropriate or get any benefit from shares of the 
minority. On the contrary, they sold their stock for less than its real 
worth to Alfred A. Alderton, who thus, through his holdings in the 
new Company, placed himself in a position to enhance the benefits he 
sought under the transaction in dispute. Alfred A. Alderton and 
Harker W. Jackson, of course, received their stock in the new Com- 
pany with fuU knowledge of the nature of the transaction. Thomas 
Jackson, since deceased, received 500 shares of his stock in the new 
Company as a gif t. This was by reason of an arrangement previously 
entered into between him and the old company, under which he was 
to receive that number of the old shares in part payment for his serv- 
ices as its gênerai manager. In receiving the assets of the old com- 
pany through the agencies employed to bring about the transfer, the 
new company was chargeable with full knowledge of the facts at- 
tending the so-called sale. Jones v. Missouri-Edison Electric Co., 144 
Fed. 775, 776, 75 C. C. A. 631. 

[4] The allowance of a decree against the old company présents 
some difficulty and seemingly will be of little value; yet we con- 
tent ourselves with the view that the company's liability for the 
wrongful act, committed through the corporate agencies mentioned, 
of depriving complainants of the value of their stock, cannot in prin- 
ciple be eiïectively distinguished from the familiar rule of impos- 
ing upon a corporation liability for the value of shares of its 
stock where it wrongfully refuses to transfer them on its registry. 
London, Paris & American Bank v. Aronstein, 117 Fed. 601, 605, 
54 C. C. A. 663 (C. C. A. 9th Cir.) ; Dooley v. Mines & Milling Co., 
134 lowa, 468, 471, 109 N. W. 864, 13 Ann. Cas. 297; Lewis v. Bid- 
well Electric Co., 141 111. App. 33, 35 ; 2 Cook on Corp. ('7th Ed.) §§ 
389, 392, 581, et seq., and citations. 

The decree below is reversed, with costs, save that Earl L. Card 
will, under the order allowing his intervention, be denied recovery 
of costs "incurred up to and including the final decree" entered below 
and now under review ; and the cause is remanded, with direction 
to enter a decree against ail the appellee-defendants, except Fred J. 
Fox and James S. Smart, in conformity with this opinion. 



MORRISON et al. v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit February 2, 1914.) 

No. 2295. 

Public Lands (| 51*) — Géant to State of School Lands — Subséquent In- 
clusion IN FoBEST Réservation. 

Act Aug. 14, 1848, c. 177, 9 Stat. 323, establisliing a territorial govern- 
ment for Oregon, provided that "when the lands In the said territory shall 
be surveyed * * * sections numbered 16 and 36 in each township 
* * * shall be and the same is hereby reserved for the purpose of being 
applied to schools in said territory and in the states and territories here- 
after to be wected out of the same." Subséquent acts relating to dona- 

» _. 

•For otlier cases see same topic & § numebb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tlons and surveys recogiiized such réservation, and authorlzed the Gov- 
ernor and législative assembly of the territxjry to make laws for tlie régu- 
lation and protection of the lands so granted. Oregon Enabling Act Peb. 
14, 1859, c. 33, 11 Stat. 383, under which the state was adinitted, sub- 
mitted to the people certain propositions "which if accepted shall 
be obligatory on the United States and upon the said state of Oregon, 
to viiit: First that sections numbered 16 and 36 in every tovvnship of 
public lands in said state » * * shall be granted to said state 
for the use of schools." A certain tovvnship was surveyed in 1902, 
and the survey was approved by the Surveyor General for Oregou, 
and forwarded to the Commissioner of the General Land Office, by whom 
it was accepted in 1906. In 1905 the Secretary of the Interior made an 
order, temporarily withdrawing for forestry purposes "ail the vacant and 
unappropriated public lands" witliin certain described boundaries, which 
included section 16 In said township, and in 1910 the Président by procla- 
mation enlarged the boundaries of a forest reserve to include said section 
within its boundaries, but excepted therefrom ail lands which at the date 
of the proclamation were einbraced within any withdrawal or réserva- 
tion for any inconsistent use or purpose. Prior to this time, but after the 
approval of the survey, the state had sold and conveyed the land in suit, 
which was a part of said section 16, as school land to défendants. Held, 
that the législation of Gongress, accepted by the people of Oregou, 
amounted to a grant of sections 16 and 36 in each township, which be- 
came effective as to each, section as soon as it was identified by an ap- 
proved survey; the approval dating back by relation to the inception of 
the proceeding, that such grant could not be defeated by any subséquent 
withdrawal or other appropriation, and that the land in suit was within 
the exceptions in the withdrawal order and President's proclamation. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 138, 146 ; 
Dec. Dig. § 51.*] 

Gilbert, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the District 
of Oregon; Chas. E. Wolverton, Judge. 

Suit in equity by the United States against W. J. Morrison, Finley 
Morrison, and the Sligh Furniture Coinpany. Decree for the United 
States, and défendants appeal. Reversed. 

Mark Norris, of Grand Rapids, Mich., and R. Sleight, of Portland, 
Or., for appellants. 

Clarence L. Reames, U. S. Atty., and Everett A. Johnson, Asst. U. 
S. Atty., both of Portland, Or. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The sole question in this case is whether the 
lands hère in controversy, which constitute a part of section 16, town- 
ship 3 south, range 6 east of the Willamette meridian, in the state of 
Oregon, passed to that state, and through it to its grantees, prior to the 
attempted withdrawal of the said lands from any disposition by the 
executive department of the government. 

The act of Congress of August 14, 1848 (9 Stat. 323, c. 177,), entitled 
"An act to establish the territorial government of Oregon," provided 
in its twentieth section : 

"That when the lands in the said territory shall be surveyed under the di- 
rection of the government of the United States, preparatory to bringing the 
same into tnarket, sections numbered sixteen and thirty-six in each township 

*For other cases see same toplo & § numbeb lu Dec. & Ara. Digs. 1907 to date, & Rep'r Indexas 
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In said terrltory shall be, and the same Is hereby, reserved for the purpose of 
being applied to schools In said territory, and in the sta,tes and territories» 
hereafter to be erected eut of the same." 

In the act of Congress of September 27, 1850 (9 Stat. 496, c. 76), 
entitled "An act to create the office of Surveyor General of the Public 
Lands in Oregon, and to provide for the survey, and to make dona- 
tions to settlers of the said public lands," it was provided, among oth- 
er things: 

"Sec. 3. That If, In the opinion of the Sécréta ry of the Interior, it be 
préférable, the surveys in said terrltory shall be made after what Is known 
as the goedetic niethod, under such régulations, and upon such terms, as may 
be provided by the Secretary of the Interior or other departœent having 
charge of the surveys of the public lands, and that said goedetic surveys shall 
be followed by topographical surveys, as Congress may from time to time 
authorlze and direct; but if the présent mode of survey be adhered to, then 
it shall be the duty of said surveyor to cause a base Une and meridian to be 
surveyed, marked, and established, in the usual manner, at or near the mouth 
of the Willamette river ; and he shall also cause to be surveyed, in town- 
ships and sections, in the usual manner, and In accordance with the laws of 
the United States, which may be in force, the district of country lying be- 
tween the summit of the Cascade Mountains and the Pacific Océan, and south 
and north of the Columbia river: Provided, however, that none other than 
township Unes shall be run where the land is deemed unflt for cultivation. 
That no deputy surveyor shall charge for any Une except such as may be 
actually run and marked, nor for any Une not necessary to be run ; and that 
the whole cost of surveying shall not exceed the rate of eight dollars per 
mile, for every mile and part of mile actually surveyed and marked" 

— and after making certain donations of public lands to certain spe- 
cifically described settlers, declared, in its ninth section, as foUows: 

"That no elaim to a donation right under the provisions of this act, upon 
sections sixteen or thirty-six, shall be valid or allowed, if the résidence and 
cultivation upon whlch the same is founded shall bave commenced after the 
survey of the same ; nor shall such claim attach to any tract or parcel of land 
selected for a mllitary post, or vrithln one mile thereof, or to any other land 
reserved for governmental purposes, unless the résidence and cultivation there- 
of shall hâve commenced previous to the sélection or réservation of the same 
for such purposes." 

By its act of February 19, 1851 (9. Stat. 568, c. 10), entitled "An act 
to authorize the législative assemblies of the territories of Oregon and 
Minnesota to take charge of the school lands in said territories, and for 
other purposes," Congress enacted : 

"That the Govemors and législative assemblies of the territories of Oregon 
and Minnesota be, and they are hereby, authorlzed to make such laws and 
needfui régulations as they shall deem most expédient to protect from injury 
and waste sections numbered sixteen and thirty-six in said territories, re- 
served in each township for the support of schools therein." 

By its act of February 14, 1859 (11 Stat. 383, c. 33), entitled "An 
act for the admission of Oregon into the Union," Congress provided, 
among other things, as f ollows : 

"Sec. 4. That the foUowing propositions be, and the same are hereby, of- 
fered, to the said people of Oregon for their f ree aceeptance or rejection, vrhich, 
if accepted, shall be obligatory on the United States and upon the said state 
of Oregon, to wit: First, that sections numbered sixteen and thirty-six in 
every township of public lands in said state, and where either of said sections, 
or any part thereof, bas been sold or otherwise been disposed of, other lands 
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équivalent thereto, and as contiguous as may be, shall be granted to sald state 
for the use of schools. Second, that seventy-two sections of land sball be 
set apart and reserved for tlie use and support of a state universlty, to be 
selected by ttie Governor of said state, subject to the approval of the Com- 
missioner of the General Land OfiBce, and to be appropriated and applied in 
such manner as the Législature of sald state may prescribe for the purpose 
aforesaid, but for no other purpose. Thlrd. ïhat ten entire sections of land, 
to be selected by the Governor of said state, in légal subdivisions, shall be 
granted to said state for the purpose of completlng the public buildings, or for 
the érection of others at the seat of government, under the direction of the 
Législature thereof. Fourth. That ail sait sprlngs withln said state. not ox- 
ceeding twelve in number, with six sections of land adjolnlng, or as eonti liions 
as may be to eaeh, shall be granted to said state for its use, the sauie to be 
selected by the Governor thereof withln one year after the admission of isaiiL 
state, and when so selected, to be used or dlsposed of on such terms, condi- 
tions and régulations as the Législature shall direct: Provlded, that no sait 
spring or land, the right whereof Is nove vested in any individual or Individ- 
uals, or which may be hereafter confirmed or adjudged to any individual or 
Individuals, shall by this article be granted to said state. Fifth. That five 
per centum of the net proeeeds of sales of ail public lands lying withln said 
state which shall be sold by Congress after the admission of said state into 
the Union, after deducting ail the expenses incident to the same, shall be 
paid to said state, for the purpose of making public roads and internai Im- 
provements, as the Législature shall direct: Provlded, that the foregoing prop- 
ositions, hereinbefore offered, are on the condition that the people of Oregon 
shall provide by an ordlnance, irrévocable wlthout the consent of the United 
States, that sald state shall never interfère with the primary disposai of the 
soil withln the same by the United States, or with any régulations Congress 
may flnd necessary for securing the title in sald soil to bona flde purchasers 
thereof; and that in no case shall nonresident proprietors be taxed higher 
than résidents. Slxth. And that the said state shall never tax the lands or the 
property of the United States in said state: Provlded, however, that in case 
any of the lands herein granted to the state of Oregon hâve heretofore been 
confirmed to the territory of Oregon for the purposes specified in this act, the 
amount so confirmed shall be deducted from the quantity specified in this act." 

The propositions specifically stated in section 4 of the act of Feb- 
ruary 14, 1859, as well as the aforesaid acts respecting the school sec- 
tions, were, according to the stipulation of facts entered into by and 
between the respective parties to the présent case, accepted by an act 
of the législative assembly of the state of Oregon of June 3, 1859 
(Laws, Ist Extra Sess. p. 36). . 

The stipulation shows thèse further facts : Prior to May 27, 1902, 
the lands in controversy were unsurveyed. On that day a field sur- 
vey of their east boundary was made, and on June 2d following the 
north, west, and south boundaries thereof were surveyed, and the 
said section 16 subdivided according to the rules of the Land Office for 
surveying the lands of the government. This field survey was ap- 
proved by the United States Surveyor General for the state of Oregon 
June 2, 1903, and on the 8th of the same month that officer transmit- 
ted copies of the plat of the survey and field notes to the Commissioner 
of the General Land Office at Washington, which survey was acce,pted 
by the Commissioner January 31, 1906. On November 16, 1907, the 
Commissioner directed the Surveyor General to place a plat of the 
survey in the field, in the local land office of the United States at Port- 
land, Or., which was on the same day accordingly filed in that office. 
Shortly prior to the acceptance by the Commissioner of the survey 
mentioned, to wit, on the 16th day of December, 1905, the Secretary of 
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the Interior made an order temporarily withdrawing, for forestry pur- 
poses, from ail forms of disposition whatsoever except under the min- 
erai laws of the United States — 

"ail the vacant and unappropriated public lands within the areas speciflcally 
described in that certain letter of the Commissioner of the General Land OflBee, 
of date December 12, 1905, to the Secretary of the Interior, including ail of 
township three (3) south, range six (6) east of the Willamette meridian." 

In December, 1905, a telegram was sent by the Commissioner of the 
General Land Office to the register and receiver of the United States 
land office at Portland, Or., informing him of said withdrawal, and 
stating that the land had been withdrawn for forestry purposes, and on 
December 19, 1905, a letter was sent by the said Commissioner to the 
register and receiver, giving him the same information. The said 
withdrawal, so made by the Secretary of the Interior and the Com- 
missioner of the General Land Office, described said lands according 
to the rectangular system of government survey. October 10, 1906, 
the state of Oregon, in pursuance of its laws for the disposai of lands 
owned by it, executed a certificate of sale to one Robert F. Louden for 
the S. E. % of the said section 16, and to Alvina S. Louden a similar 
certificate for the S. V2 of the N. E. 14 and the N. W. 14 of the N. W. 
% of the said section, who thereafter assigned the said certificates of 
sale to the appellants Finley and W. J. Morrison, and on January 9, 
1907, the state of Oregon, on the surrender of such certificates, execut- 
ed to the latter purchasers a deed of grant covering the said described 
lands. On July 9, 1910, the said Morrisons conveyed the same lands to 
the appellant Sligh Furniture Company. January 25, 1907, the Prési- 
dent of the United States issued a proclamation enlarging the Cascade 
Range Forest Reserve, the boundaries of which included the said land, 
which proclamation, however, provided, among other things,' that ail 
lands which at the date of the proclamation were embraced within any 
withdrawal or réservation for any use or purpose to which the réserva- 
tion for forest uses was inconsistent, were excepted from its force and 
efïect. 

It is thus seen that long before Oregon became a state Congress pro- 
vided that when the lands in the then territory should be surveyed un- 
der the direction of the government of the United States preparatory 
to bringing the same into market, sections numbered 16 and 36 in each 
township in the territory — 

"shall be, and the same hereby Is, reserved for the purpose of being applied 
to schools In said territory, and in the states and territories hereafter to be 
erected out of the same." 

Two years and more later, in passing what is commonly known as 
the Donation Act, Congress expressly provided that no donation right 
thereby conferred should atïect any sixteenth or thirty-sixth section, 
if the résidence and cultivation upon which such donation right is 
founded "shall hâve commenced after the survey" of such sixteenth 
and thirty-sixth sections ; and by a subséquent act of January 7, 1853 
(10 Stat. 150, c. 6), it gave to the territory of Oregon the right to take 
other lands in lieu of such of the sixteenth and thirty-sixth sections as 
should be acquired by third parties under the Donation Act. 
212 F.— 3 
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By its Act of February 19, 1851, respecting the territories of Oregon 
and Minnesota, Congress expressly authorized the Governors and lég- 
islative assemblies of those territories — 

"to make such laws and needful régulations as they shall deem most expédient 
to protect from injury and waste sections sixteen and tliirty-slx in said terri- 
tories, reserved in each townstiip for tlie support of schools tlierein." 

And finally, by the Enabling Act of February 14, 1859, Congress ex- 
pressly declared, among other things, that the propositions thereby of- 
fered to the people of Oregon for theii^ acceptance or rejection, "if 
accepted shall be obligatory upon the United States, and upon the state 
of Oregon." Those propositions were, we repeat : 

"First, that sections numbered sixteen and thirty-six in every townshlp of 
public lands in said state, and wliere either of sald sections, or any part there- 
of, bas been sold or otherwise been dlsposed of, other lands équivalent there- 
to, and as contiguous as may be, shall be granted to said state for the use of 
schools. Second. That seventy-two sections of land shall be set apart and 
reserved for the use and support of a state university, to be selected by the 
Governor of said state, subject to the approval of the Commissioner of the 
General Land Office, and to be appropriated and applled in such manner as 
the Législature of sald state may prescrlbe for the purpose aforesaid, but for 
no other purpose. ïhird. That ten entire sections of land, to be selected by 
the Governor of said state, in légal subdivisions, shall be granted to sald state 
for the purpose of completing the public buildings, or for the érection of oth- 
ers at the seat of government, under the direction of the Législature thereof. 
Fourth. That ail sait spriugs within said state, not exceeding twelve in num- 
ber, with six sections of land adjoining, or as contiguous as may be to each, 
shall be granted to said state for its use, the same to be selected by the Gov- 
ernor thereof within one year after the admission of said state, and when so 
selected, to be used or dlsposed of on such terms, conditions, and régulations 
as the Législature shall direct: Provided, that no sait spring or land, the 
right vyhereof is now^ vested in any Individual or indlviduals, or whlch may 
be hereafter conflrmed or adjudged to any Individual- or indlviduals, shall by 
this article be granted to said state. Fifth. That five per centum of the net 
proceeds of sales of ail public lands lying within said state which shall be 
sold by Congress after the admission of said state into the Union, after de- 
ductlng ail the expenses Incident to the same, shall be paid to said state, for 
the purpose of making public roads and internai Improvements, as the Lég- 
islature shall direct: Provided, that the foregoing propositions, hereinbefore 
ofCered, are on the condition that the people of Oregon shall provide by an 
ordinance, irrévocable without the consent of the United States, that said 
state shall never Interfère with the primary disposai of the soil within the 
same by the United States, or with any régulations Congress may flnd neces- 
sary for securing the title in said soil to bona fide purchasers thereof; and 
that in no case shall nonresident proprietors be taxed higher than résidents. 
Sixth. And that the said state shall never tax the lands or the property of 
the United States in said state: Provided, however, that in case any of the 
lands herein granted to tlie state of Oregon hâve heretofore been conflrmed 
to the territory of Oregon for the purposes specified in this act, the amount 
so conflrmed shall be deducted from the quantity specifled in this act." 

The propositions so submitted to the people of Oregon having been 
accepted by them, it cannot be doubted, we think, that the législation 
of Congress amounted to a congressional grant to that state of ail 
the sixteenth and thirty-sixth sections for school purposes, to which 
no right of any third party attached prior to the proper identification 
of such sections. 

Such identification of the lands hère in controversy was first made 
by the survey in the field June 2, 1902, which survey, it appears, was 
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approved on the same day by the United States Surveyor General for 
the State of Oregon, and by him transmitted to the General Land Of- 
fice on the 8th of the same month, where it remained unaltered unti) 
its express approval by that office ori the 31st day of January, 1906, and 
where in the meantime it met with récognition and was acted upon to 
identify the lands in question by the Commissioner of the General 
Land Office on the 12th and 19th days of December, ,1905, and by the 
Secretary of the Interior on the 16th day of December, 1905, in mak- 
ing his order of withdrawal relied upon by the government in the prés- 
ent case. The fact that there was a delay of about 3% years in the 
express approval of the survey by the Commissioner of the General 
Land Office is, in our opinion, wholly unimportant, and by no mean? 
unusual. The appr-oval, when made, under the familiar doctrine of 
relation adopted by the courts for purposes of justice, related back to 
the inception of the proceeding, thereby perfecting the grant which was 
promised by the government when Oregon was a territory, and con- 
firmed when it, as a state, accepted the propositions offered by Con- 
gress in its Enabling Act of 1859. It was, as said by the Suprême 
Court in a similar case — 

"an unalterable condition of the admission, obligatory upon the United States, 
that section 16 In every township of the public lands In the state, which had 
not been sold or otherwlse dlsposed of, should be granted to the state for the 
use of schools. It matters not wbether the words of the compact be consid- 
ered as merely promissory on the part of the United States, and constituting 
only a pledge of a grant in future, or as operating to transfer the tltle to the 
state upon her aeceptance of the propositions as soon as the sections eould 
be afterwards Identifled by the public surveys. In either case, the lands which 
might be embraced within those sections were appropriated to the state. They 
were withdrawn from any other disposition, and set apart from the public do- 
main, so that no subséquent law authorizing a sale of it could be construed 
to embrace them, although they were not specially exeepted. Ail that after- 
wards remained for the United States to do with respect to them, and ail that 
could be legally done under the compact, was to identify the sections by ap- 
propriate surveys ; or, if any further assurance of title was required, to pro- 
vide for the exécution of proper Instruments to transfer the naked fee, or to 
adopt sîich further législation as would accompllsh that resuit. They could 
not be diverted from their appropriation to the state." Beecher v. Wetherby, 
95 U. S. 517, 24 L. Ed. 440. 

In the case cited the court proceeded:- 

"In Cooper v. Roberts, 18 How. 173 [15 L. Ed. 338], thls court gave construc- 
tion to a similar clause in the compact upon which the state of Michigan was 
admitted into the Union, and.held, after fuU considération, that by it the 
state acquired such an interest In every section 16 that her tltle becâme per- 
feet so soon as the section in any township was designated by the survey. 
'We agrée,' said the court, 'that, until the survey of the township and the 
désignation of the spécifie section, the right of the state rests in compact, bind- 
Ing, it Is true, the public faith, and dépendent for exécution upon the political 
authorlties. Courts of justice hâve no authorlty to mark out and define the 
land which shall be subject to the grant. But, when the political authorlties 
hâve performed thls duty, the compact has an object upon which it can at- 
tach, and, if there is no légal impediment, the title of the state becomes a légal 
tltle. The Jus ad rem, by the performance of that executive act, becomes a. 
Jus in re, Judicial In its nature, and under the cognizance and protection of 
the judicial authorlties, as well aa the others.' In thls case, the township 
embracing the land in question was surveyed in October, 1852, and was sub- 
divided into sections in May and June, 1854. With this identification of the 
section the title of the state, upon the authorlty cited, became complète, un- 
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less there had been a sale or other disposition of the property by the United 
States prevlous to the compact wltb the state. No subséquent sale or other 
disposition, as already stated, could defeat the appropriation." 

We see nothing in the cases of ■ Minnesota v. Hitchcock, 185 U. S. 
373, 22 Sup. Ct. 650, 46 L. Ed. 954, or Wisconsin v. Hitchcock, 201 
U. S. 202, 26 Sup. Ct. 498, 50 L. Ed. 727, as applied to the facts in 
the présent case, at ail inconsistent with what was said in Beecher v. 
Wetherby, 95 U. S. 517, 24 L. Ed. 440, or in Cooper v. Roberts, 18 
How. 173, 15 h. Ed. 338. 

In Minnesota v. Hitchcock it appeared that the sixteenth and thirty- 
sixth sections were not surveyed until after the rights of the Indians 
had attached thereto, and that therefore the lands there in question 
were not "public lands" at the time of the grant çontained in the act 
admitting the state. The court in its opinion in Minnesota v. Hitch- 
cock expressly referred to and quoted from the case of Beecher v. 
Wetherby, as also its previous décisions in the cases of United States 
V. Thomas, 151 U. S. 577, 14 Sup. Ct. 426, 38 L. Ed. 276, and Cooper 
V. Roberts, 18 How. 173, 15 L. Ed. 338, and, so far from disapproving 
of them, pointed out the distinctions existing between them and the 
case then under considération. 

The case of Wisconsin v. Hitchcock, supra, was expressly based up- 
on the Thomas Case, which in turn referred to the case of Beecher v. 
Wetherby with approval. 

It hardly need be said that, the lands hère in controversy being em- 
braced by the grant to the state of Oregon, the withdrawal order made 
by the Secretary of the Interior on December 16, 1905, which in ex- 
press terms excluded therefrom ail lands previously appropriated, 
could not defeat or in any way affect such grant. Tubbs v. Wilhoit, 
138 U. S. 134, 11 Sup. Ct. 279, 34 L. Ed. 887. And, as bas been seen, 
the proclamation of the Président of date January 25, 1907, also ex- 
pressly excepts from its opération any inconsistent rights. 

For the reasons stated, the judgment is reversed, and the cause" re- 
manded to the court below, with directions to dismiss the bill. 

GILBERT, Circuit Judge (dissenting). The opinion of the majority 
of this court is based upon what was said, rather than what was de- 
cided, in Beecher v. Wetherby, 95 U. S. 517, 24 L. Ed. 440. There was 
under considération in that case the act for the admission of the state 
of Wisconsin, of date August 6, 1846 (9. Stat. 58, c. 89, § 6), which 
provided — 

"that section numbered 16 in every township of the publie lands In said state, 
and where such section has been sold or otherwise disposed of, other lands 
équivalent thereto, and as contiguous as may be, shall be granted to said state 
for the use of schools." 

The section 16 which was in controversy in that case had been in- 
cluded in lands occupied by the Menomonee Indians, which they had 
held under treaty since 1825. In 1848 they ceded certain of their lands, 
and there was set apart to them by the Président a portion thereof, 
which included the land in controversy. The Législature of Wisconsin 
by a joint resolution of February 1, 1853 (Laws 1853, p. 110) declared 
its assent that the Indians remain on the tract so set apart to them. 
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Under the act of Congress of February 6, 1871 (16 Stat. 404, c. 3S) the 
lands so set apart were directed to be sold for the benefit of the In- 
dians, and upon such sale the plaintifï obtained patents to section 16. 
In the meantime, in 1854, the lands had been surveyed. The court held 
the plaintiff's patents void, and ruled that the grant to the state had 
attached upon the identification of the land by the survey of 1854, sub- 
ject only to the Indian's right of occupancy ; that when that was ex- 
tinguished the title of the state was complète. In Minnesota v. Hitch- 
cock, 185 U. S. 373, 22 Sup. Ct._ 650, 46 L. Ed. 954, the court thus 
stated the purport of the décision in Beecher v. Wetherby : 

"The ruling was that the United States held the fee, subject only to the 
Indian rlght of occupancy; that by the school land section in the Bnabllng 
Act there was a grant, or promise to grant, in either event to be taken as an 
appropriation of the fee to the state, subject to the Indian right of occupancy ; 
that the Indians had removed from the lands and had received other lands 
for their occupation ; and hence ail Indian rights had ceased." 

The essential différence between Beecher v. Wetherby and the case 
at bar is that in the latter there had been no survey or identification of 
the lands at the time when they were set apart for a réservation, and 
I submit that the décision of the présent case is controlled by the prin- 
ciple stated in Heydenfeldt v. Daney Gold, etc., Co., 93 U. S. 634, 23 
L. Ed. 995. In that case the provision of the Enabling Act for the 
admission of Nevada of March 21, 1864 (13 Stat. 30, c. 36), as to school 
lands, declared that they "shall be, and are, hereby granted." The lands 
had not then been surveyed, nor had Congress then authorized any dis- 
position of the public lands within that territory. It was held, not- 
withstanding that there were words of présent grant in the act, the in- 
tention was to grant such school lands as at the time of survey and 
identification had not been disposed of . The court said : 

"Until the status of the lands was fixed by a survey, and they were capable 
of identification, Congress reserved absolute power over them." 

And again: 

"It is quite certain that the language of the qualification was intended to 
protect the state against a loss that might happen through the action of Con- 
gress in selling or disposlng of the public domain." 

It is contended that the décision in that case was based upon the 
fact that the territory of Nevada was a mining country, that Congress 
must hâve intended that the minerai land should remain subject to dis- 
covery, entry, and exploitation, and that those features distinguish the 
Nevada act from ail others. But that décision has been recognized, 
both by the Suprême Court and by the Land Department, as settling 
gênerai principles applicable to other school land grants. It is true that 
the case was not mentioned or discussed in the opinion in Beecher v. 
Wetherby, but it was cited in the brief of counsel, and it is in entire 
harmony with what was actually decided in that case. In New York 
Indians v. United States, 170 U. S. 1, 18, 18 Sup. Ct. 531, 534 (42 L. 
Ed. 927), the court cited the Heydenfeldt Case, and, after quoting the 
language of the grant to Nevada said : 

'Thèse words were held, under the peculiar language of the act, not to con- 
Btitute a grant in prsesenti, but an inchoate and incomplète grant untll the 

I 
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premises were surveyed by the United States, and the survey properly ap- 
proved." 

In Minnesota v. Hitchcock the court said : 

"As in Heydenfeldt v. Daney Gold & Silver Mining Co., supra, prlority waa 
glven to a mining entry over the state's school right, so liere, in terms, préf- 
érence is glven to private entrles, town-slte entrles, or réservations for pub- 
lic uses. In otber words, the act of admission with its clause in respect to 
school lands was not a promise by Congress that under ail clrcumstances, ei- 
ther tlien or In the future, thèse spécifie school sections were or should be- 
come the property of the state. The posslbility of other disposition was con- 
templated, the right of Congress to make it was recognized, and provision 
made for a sélection of other lands in lieu thereof. In this connection may 
also be noticed the act of February 28, 1891 (26 Stat. 796, c. 384 [U. S. Comp. 
St. 1901, p. 1381]), although passed after the approval of the agreement for 
the cession of thèse lands by the Indians. That act In terms authorized the 
sélection of other lands 'where sections sixteen or thirty-six are minerai land, 
or are included within auy Indian, mlUtary, or other réservation, or are oth- 
erwise disposed of by the United States." 

The grant to Minnesota which was construed in that case is identical 
in language with the grant to the state of Oregon, and the construction 
which the court placed upon it is, it seems to me, absolutely conclusive 
of the question which is presented on this appeal. 

The gênerai intention and policy of congressional grants of school 
lands to the states, and the construction which Congress placed upon its 
grants, is shown in its législation on the same subject subséquent to the 
grant to the state of Oregon, législation which clearly indicates that 
Congress did not consider that by virtue of those grants it had wholly 
parted with title and control of the school lands. Twelve days after 
the date of the grant to Oregon, Congress enacted : 

"That where settlements, with a view to pre-emption, hâve been made before 
the survey of the lands in the field which shall be found to hâve been made on 
sections sixteen or thirty-six, said sections shall be subject to the pre-emption 
claim of such settler ; and if they, or elther of them, shall hâve been or shall 
be reserved or pledged for the use of schools or collèges in the state or terri- 
tory in which the lands lie, other lands of llke quantity are hereby ap- 
propriated in Heu of such as may be patented by pre-emptora." Act Feb. 26, 
1859, c. 58, 11 Stat. 385. 

This act was subsequently embodied in section 2275 of the Revised 
Statutes, and by the act of February 28, 1891 (26 Stat. 796, c. 384 [U. 
S. Comp. St. 1901, p. 1381]), it was amended by insefting the following : 

"And other lands of equal acreage are also hereby approprlated and granted, 
and may be selected by said state or territory where sections 16 or 36 are min- 
erai land, or are Included wlthln any Indian, military, or other réservation, 
or are otherwise disposed of by the United States," etc. 

The décisions of the Secretary of the Interior relating to public lands 
bave uniformly followed the rule of the Heydenfeldt Case. In State of 
Colorado, 6 Land Dec. Dept. Int. 412, Secretary Lamar, referring to 
the act of February 28, 1861 (12 Stat. 172, c. 59), which provided a 
temporary government for the territory of Colorado, "that when the 
land in the said territory shall be surveyed, under the direction of the 
government of the United States, preparatory to bringing the same into 
market, sections numbered sixteen and thirty-six in each township in 
said territory shall be and the same are hereby reserved for the purpose 
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of being applied to schools in the states hereafter to be erected out of 
the same," said : 

"It is évident from the very terms of the grant that Congress Intended to 
grant to Colorado (and the same Is true of other states) two sections for 
every township In the state, to be taken of the slxteenth and thlrty-slxth sec- 
tions, where such sections at the time of survey hâve not been sold or oth- 
erwise disposed of ; and, where at the tlme of survey such sections hâve been 
sold or disposed of, then other lands équivalent thereto, and as contlguous 
as may be, are granted to said state in lieu of the sixteenth and thirty-sixth 
sections." 

In Gregg v. State of Colorado, 15 L. D. 151, Secretary Nobel said of 
the Heydenf eldt Case : 

"The prlnc'iple, distinctly anuounced by the court, is that until tlie status of 
the land is actually fixed by survey, as shown by the township plat, so that 
the grant may attach to the spécifie section, the government bas the absolute 
power to dispose of it as a part of the publie domain, and to provide for Its 
disposai in any manner that may promote the public interest." 

In State of Oregon, 41 Land Dec. Dept. Int. 259, concerning section 
2275 of the Revised Statutes, as amended by the act of February 28, 
1891, it was said : 

"It is clear from this section that title does not pass to the state untll sur-- 
vey, nor to reserved lands until the réservation is vacated and the land re- 
stored to the public domain. Until such event the right of the state is merely 
expectant, or Inchoate, and though it may stand upon such expectant right 
and await release of the land from réservation and its restoration to the 
public domain, it has no title It can convey or right it can asslgn." 

In Boise National Forest, 38 Land Dec. Dept. Int. 224, construing 
the act of July 3, 1890 (26 Stat. 215, c. 656), providing for the admis- 
sion of Idaho into the Union, "that sections numbered sixteen and 
thirty-six in every township of said state, and where such sections, or 
any parts thereof, hâve been sold or otherwise disposed of by or under 
the authority of any act of Congress, other lands équivalent thereto, 
in légal subdivisions of not less than one-quarter section, and as con- 
tiguous as may be to the section in lieu of which the same is taken, are 
hereby granted to said state for the support of common schools," it was 
held that the withdrawal of certain lands upon the application of the 
Governor of Idaho for a survey of the lands under the act of August 
18, 1894, did not operate to remove them from the jurisdiction of the 
United States by reason of the provision contained in the Présidents 
proclamation, excepting from the effect thereof ail lands which might 
hâve been, prior to the date of the proclamation, embraced in any légal 
entry or covered by any lawful filing duly of record. In State of Flor- 
ida, 38 Land Dec. Dept. Int. 350, it was said : 

"This department and the courts hâve unlformly held that the grant of 
school sections in place does not attach to any particular tract of land until 
the same is identified by survey. See Heydenfeldt v. Daney Gold & Silver 
Mining Co., &3 V. S. 634 [23 L. Ed. 995] ; Minnesota v. Hitchcock, 185 U. S. 
373 [22 Sup. et 650, 46 L. Ed. 954]." 

Under the acts for the admission of the states of North Dakota, 
South Dakota, Montana, and Washington, the policy of congressional 
législation in regard to the granting of school lands to the states was 
still more clearly expressed in a proviso — 
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"that the slxteenth and thirty-slxth sections embraced In permanent réserva- 
tions for national purposes shall not, at any Ume, be subject to tbe grants not 
to the indemnity provisions of tliis act, nor shall any lands embraced in the 
Indlan, military, or other réservations of any character be subject to the 
grants or to the Indemnity provisions of thls act until the réservation shall 
iiave been extingulshed and such lands be restored to, and become a part of, 
the public domain." Act Feb. 22, 1SS9, e. 180, 25 Stat 679. 

I submit that the decree should be affirmed. 



UNITED STATES v. HAMBURG-AMERIKANISCHE PACKETFAHRT 
ACTIEN GESELLSCHAFÏ. 

(Circuit Court of Appeals, Second Circuit. January 13, 1914.) 

No. 39. 

Shipping (§ 207*) — Limitation of Liabilitt — Claim or United States. 

The primary purpose of the Limited Liability Acts in favor of ship- 
owners (Rev. St. §§ 4283-4285 [U. S. Coiup. St. 1901, pp. 2943, 2944], and 
Acts June 26, 1884, c. 121. § 18, 23 Stat. 57, as amended by Act June 19, 
1886, c. 421, § 4, 24 Stat. 80 [U. S. Comp. St. 1901, p. 2945]) was the pro- 
motion of the gênerai welfare of the nation by giving encouragement to 
capital to invest in the building and navigation of ships In accordance 
with the policy of other maritime nations, and, under the gênerai princi- 
ple that such statutes are binding on the sovereign, the acts apply to the 
government of the United States, which is bound, equally with other clalm- 
ants, by a decree granting such limitation and enjoining the prosecution 
of actions against the shipowner. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 555, 643, 644; 
Dec. Dig. § 207.» 

Limitation of owner's liability, see note to The Longfellow, 45 C. 0. 
A. 387.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by the United States against the Hamburg-Amer- 
ikanische Packetfahrt Actien Gesellschaft. Decree for défendant, and 
libelant appeals. Affirmed. 

This is an appeal taken by the United States from a final decree of the 
United States District Court for the Southern District of New York dismissing 
a libel. The libel was âled to recover damages sustained by the United States 
as the resuit of the total loss of a number of sacks of both registered and ordi- 
nary mail, alleged to be of the value of approximately $50,000, which had 
been delivered at the port of New York about January 31, 1912, to the Steam- 
ehip Alleghany, owned by the respondent, the Hamburg-Amerikanische Packet- 
fahrt Actien Gesellschaft, a corporation organized under the laws of the Em- 
pire of Germany. On February 2, 1912, the Alleghany colllded with a Britlsh 
steamship Pomaron, as a resuit of which the Alleghany sank and became a 
total loss, together with ail her cargo, including the mail aforesaid. It was 
expressly admltted by the respondent that both vessels were at fault for the 
collision becanse of the négligence of those in charge of their navigation. 

Prior to the commencement of the suit, and in February, 1912, the respond- 
ent, pursuant to the Revlsed Statutes of the United States, §§ 4283-4285, and 
the several acts and statutes amendatory thereof and supplemental thereto 
(U. S. Comp. St. 1901, pp. 2943, 2944), flled a pétition in the District Court lor 
the Southern District of New York for the limitation of its liability for the 

I , — , — — .. 

•For other cases see same toplo & § numbbb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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ioss resulting from said collision. On January 25, 1913; a decree was entered 
proTidlng that ail claims not already presented should be forever barred, and 
enjoining "ail persons whosoever or corporations whatsoever" from InstituUng 
any suit in any country or jurisdiction against the Hamburg-American Line 
for Ioss growing out of the collision. As the United States had made no claim 
and commenced no suit within the period fixed by the court's decree, the re- 
spondent claims the decree is a bar to the proseeution of this suit. 

Henry A. Wise, U. S. Atty., and Addison S. Pratt, Asst. U. S. 
Atty., both of New York City. 

Haight, Sandford & Smith, of New York City, for appellee. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). By the 
common law both in England and in the United States the personal 
liabiUty of the owner of a vessel for damages by collision was the same 
as in other cases of négligence, being limited only by the amount of 
the Ioss and by the owner's ability to respond. The Main v. Williams, 
152 U. S. 122, 126, 14 Sup. Ct. 486, 38 L. Ed. 381. It appears, too, 
that the civil law and the gênerai law maritime at first made no dis- 
tinction in this respect in f avor of shipowners. Emerigon, Contrats à 
la Grosse, c. 4, § 11. Mr. Justice Brown, one of the great admiraîty 
judges of this country, in his opinion in The Main v. Williams, supra, 
makes the following valuable historical statement conceirning the lim- 
itation of liability principle in cases of maritime Ioss : 

"But, however the practice orlginated, it appears, by the end of the seven- 
teenth century, to hâve beeome flrmly established among the leadlng maritime 
nations of Europe, since the French Ordinance of 1681, which has served as a 
model for most of the modem maritime codes, déclares that the owners ot 
the ship shall be answerable for the acts of the master, but shall be discharged 
therefrom upon relinquishlng the ship and freight. Bk. 2, tlt. 8, art. 2. A 
siœilar provision in the Ordinance of Rotterdam of 1721 declared that the own- 
ers should not be answerable for any act of the master done without thelr 
order, any further than thelr part of the ship amounted to ; and by other ar- 
ticles of the same ordinance it was provided that each part owner should be 
liable for the value of hls own share. The French Ordinance of 1681 was car- 
ried, wlth sllght change of phraseology, Into the commercial code of France, 
and ail the other maritime nations whose jurisprudence is founded upon the 
civil law. Code de Commerce (French) art. 216 ; German Mar. Code, art. 452 ; 
Code of the Netherlands, art. 321 ; Belgian Code, art. 216 ; Italian Code, art. 
311 ; Russian Code, art. 649 ; Spanlsh Code, art. 621, 622 ; Portuguese Code, 
art. 1345 ; Brazilian Code, art. 494 ; Argentine Code, art 1039 ; Chilian Code, 
art. 879." 

Emerigon in his treatise of Contrats "à la Grosse," after stating 
that the owners of the ship are bound in solido by everything which 
the captain does in the course of the voyage for the promotion of the 
voyage, goes on to say that the action in solido "does not exist against 
the owners farther than according to the interest which they hâve in 
the body of the ship ; hence if the ship perish, or if they abandon their 
interest, they are no longer liable for anything." 

There thus existed a conflict between the maritime law of England 
and of the United States on the one hand and the maritime law which 
the States of continental Europe had for several centuries enïorced. 

In 1734 the British Parliament adopted a limited liability act (7 
Geo. II, c. 15) which limited the liability of shipowners to the value 
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6f the vessel and her freight money in cases where the master or the 
mariners, without the privity and knowledge of the owner, embezzled 
or made away with any gold, precious stones, or other goods or mer- 
chandise, or committed some other misconduct in connection therewith. 
The act was passed in pursuance of a pétition presented by the mer- 
chants of London to the House of Gommons, who were stirred thereto 
by the décision in Boucher v. Lawson, Hardw. 85, holding a shipown- 
er Hable for coin embezzled by the master after shipment. The pre- 
amble of the act is illuminating as to the motive and purpose of Par- 
liament in its enactment. It reads: 

"Whereas it Is of the greatest conséquence and importance to thls kingdom 
to promote the increase of the number of ships and vessels, and to prevent any 
discouragement to merchants and others from belng interested and coneerned 
therein, and whereas it has been held that in many cases owners of ships or 
vessels are answerable for goods and merchaildise shipped or put on board 
the same, although the said goods and merchandise, after the same hâve been 
so put on board, should be made away with by the masters or mariners of the 
said ships or vessels, without the knowledge or privity of the owner or own- 
ers, by means whereof merchants and others are greatly discouraged from ad- 
venturing their fortunes as owners of ships or vessels, which will necessarily 
tend to the préjudice of the trade and navigation of this kingdom." 

In 1786 the Act of 26 Geo. III, c. 86, was passed amending the 
earlier act and extending the limitation of liability to cases of tire and 
to cases where the master or privies were not privy to the embezzle- 
ment. This was followed in 1813 by the Act of 53 Geo. III, c. 159, 
extending the limitation of liability to ail cases of loss arising in any 
manner. 

In the United States, Congress did not legislate upon the subject 
until 1851, when it enacted the limited liability act which has been in- 
corporated into the Revised Statutes, H 4282 to 4290. This act has 
since been amended by the Acts of 1884, c. 121, § 18, 23 Stat. 53, 57, 
and Acts of 1886, c. 421, § 4, 24 Stat. 79, 80. The act provides, so far 
as it applies to the facts of this case, that the liability of the owner or 
o\yners of any vessel for any loss by collision shall in no case exceed 
the value of the interest of such owner or owners in such vessel and 
her freight then pending, and that, if the whole of the ship and her 
freight shall not be sufificient to make compensation to those who suf- 
fer the loss, they shall receive compensation in proportion to their re- 
spective losses. To this end it is provided that the owner or owners 
of the vessel may take appropriate proceedings in any court for the 
purpose of apportioning the compensation to be made to those sufïer- 
ing the loss. It is further provided that the owner or owners of the 
vessel are to transfer his or their interest in such vessel and freight 
for the benefit of the claimants to a trustée to be appointed by a court 
of compétent jurisdiction to act as such trustée for the persons who 
may prove to be legally entitled thereto, after which transfer ail claims 
and proceedings against the owner or owners shall cease. 

The respondent has fuUy comphed with the terms of the act; the 
proceedings to limit liability having been prosecuted to final decree in 
which it was provided that ail who had not iiled claims in the course 
of the proceeding should be forever barred and perpetually enjoined 
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from bringing and prosecuting any suits or proceedings whatever 
against this respondent. 

The United States did not appear in the proceeding or file any daim, 
although the pendency of the proceeding was known to it. Notwith- 
standing the final decree enjoining ail the world from prosecuting fur- 
ther proceedings against the respondent for losses occasioned by the 
sinking of the AUeghany, this libel was filed to recover $50,000 for 
the loss of the mail. 

The United States claims such a property in the mails, whether reg- 
istered or not, as to permit it to maintain the libel and to recover the 
full value of the mail matter lost, irrespective of its légal liability to 
the senders or addressees thereof for ail or only a part of the value. 
In 1845, in Searight v. Stokes, 3 How. 151, 169 (11 L. Ed. 537), the 
Suprême Court held, in an opinion written by Chief Justice Taney, 
that "the United States hâve unquestionably a property in the mails." 
And in 1894 the doctrine was reasserted by the court in the case of In 
re Debs, 158 U. S. 564, 15 Sup. Ct. 900, 39 L. Ed. 1092. 

A raiiroad or a steamship company carrying the mails of the United 
States is not, in respect to such service, a common carrier but is a 
public agent of the United States employed in performing a govern- 
mental function, The transportation company in carrying the mails 
owes a duty to the government for a loss occasioned by the négligence 
of its servants. Whether or not it is under any obligation to the send- 
er or the addressee of the mail is a question upon which we do not 
find it necessary to pass and concerning which we express no opinion. 
See Boston Ins. Co. v. Chicago, etc., R. R. Co., 118 lowa, 423, 92 N. 
W. 88, 59 L. R. A. 796; German State Bank v. Minneapolis, etc., Ry. 
Co. (C. C.) 113 Fed. 414; Bankers' Mutual Casualty Co. v. Minne- 
apohs, etc., Ry. Co., 117 Fed. 434, 54 C. C. A. 608, 65 L. R. A. 397. 
It seems to hâve been admitted by each party to this litigation that no 
liability exists on the part of the government to the senders or the 
addressees of the unregistered mail matter lost by the sinking of the 
ship. But under the acts of Congress and the postal régulations adopt- 
ed thereunder, a liability on the part of the government bas been creat- 
ed respecting registered mail matter. Authority for the registry of 
mail was first given in 1872, but the act then passed (Act June 8, 1872, 
c. 335, 17 Stat. 300) expressly provided that the Post Office Depart- 
ment or its revenue was not to be liable for the loss of any mail mat- 
ter on account of its having been registered. In 1897, by virtue of an 
act then passed (Act Feb. 27, 1897, 29 Stat. 599, c. 340 [U. S. Comp. 
St. 1901, p. 2685]) and the postal régulations adopted thereunder, the 
Department for the first time assumed liability for the loss of first- 
class registered mail matter, but limited the amount to the value of 
each package, not exceeding $10 in any one case. In 1902 the limit 
of liability was increased, in the case of first-class registered mail, to 
the amount of $25. And in 1911 the privilège of liability was extended 
to third and fourth class registered matter. But the liability thus as- 
sumed related only to the domestic mail. Its liability in respect to for- 
eign mail is governed by the provisions contained in the Universal 
Postal Convention concluded in 1906 between the United States and 
other nations, and the Parcels Post Conventions entered into by the 
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United States and most of the Central and South American countries. 
Under thèse provisions no liability is assumed or imposed for unregis- 
tered mail and the liability of each country for the loss of registered 
mail is limited to the sum of 50 f rancîs. 

The Limited Liability Act was passed for the purpose of putting 
American shipping upon an equality with that of other maritime na- 
tions, and also because it was believed to be of great importance to 
the country that our maritime commerce should be encouraged and ex- 
tended. Mr. Justice Bradley, in Norwich Co. v. Wright, 13 Wall. 104, 
20 L. Ed. 585, in giving the reasons which led to the passage of the 
act, pointed eut that : 

"The great object of the law was to encourage shipbuilding and to Induce 
capitalists to invest money In thls branch of industry. Unless they can be in- 
duced to do so, the shipping interests of the country must flag and décline. 
• * * The publie interests require the investment of capital in shipbuilding, 
quite as much as in any of thèse enterprises." 

The public benefit which was to be derived from the upbuilding of 
the shipping interests was the purpose of the act and the only proper 
justification for its enactment. It is most important that this fact be 
kept in mind in any attempt to construe the law. 

That Congress has the power to grant the right of limitation of lia- 
bihty is not questioned and could not be. It exists under the constitu- 
tional power of Congress to regulate commerce. Providence, etc., 
Steamship Co. v. Hill Mfg. Co., 109 U. S. 578, 589, 3 Sup. Ct. 379, 
617, 27 L. Ed. 1038; Lord v. Goodall Steamship Co., 102 U. S. 541, 
26 L. Ed. 224. It exists also under the admiralty clause of the Con- 
stitution. Ex parte Garnett, 141 U. S. 1, 11 Sup. Ct. 840, 35 L. Ed. 
631 ; Rounds v. Providence, etc., Steamship Co., 14 R. I. 344. 

Congress also changed the maritime law of this country in other im- 
portant particulars which need to be considered in this same connec- 
tion. The law of the United States originally was that the shipowner 
could not by any contract with the shipper exempt himself from ail 
liability for loss or damage to the cargo resulting from the négligence 
of his master and crew. Stipulations of this nature were regarded as 
eontrary to the policy of the law of this country. In European coun- 
tries, however, contracts exempting from liability were recognized and 
enforced. For precisely the same reasons which influenced Congress 
to enact the Limited Liability Act, that body was led in 1893 to pass 
the Harter Act (Act Feb. 13, 1893, c. 105, 27 Stat. 445, 446 [U. S. 
Comp. St. 1901, p. 2946]). The third section of the act provides that, 
if the owner of the vessel exercises due diligence to make the vessel 
seaworthy and properly manned, equipped, and supplied, neither the 
vessel, her owner, agent, or charterers, are to be held hable for lusses 
resulting from errors or faults in navigation or in the management of 
the vessel nor are they to be held liable for losses arising from dan- 
gers of the sea, or acts of God, or public enemies, etc. It will be no- 
ticed that the act does not empower the shipowner to secure exemption 
by contract from liability, but it provides by positive and express en- 
actment that he shall not be liable in certain particulars if he has exer- 
cised due diligence in the matters specified. It is also a material fact 
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that the statute refers in no way, either directly or indirectly, to the 
United States. It is also a material f act that the purpose of Congress 
in enacting both acts was the same, the upbuilding of the commercial 
prosperity of the nation. 

The contention of the United States is that, as the government is not 
mentioned in the Limited Liability Act, it is entitled to maintain the 
libel and recover f rom the respondent the damages suffered by the loss 
of the mail due to the sinking of the vessel occasioned by the négli- 
gence of those in charge. 

The contention of the respondent is that, conceding the négligence, 
it is released from liability because the contract of carriage was ,sub- 
ject to and governed by the terms and provisions of the Limited Lia- 
bility Act and the amendments thereto ; the vessel being seaworthy 
and properly equipped. 

The case turns solely on the question whether this act applies to the 
government of the United States. If it does, the libel was properly 
dismissed. If it does not, then an error was made by the court below 
and the decree should be reversed. The government bases its conten- 
tion that it is not bound by thèse acts, upon the principle that the sov- 
ereign is not bound by the terms and provisions of gênerai acts unless 
expressly mentioned therein. 

Chitty, in his work on Prérogatives of the Crown, published in 1820, 
States, on page 385, the matter as f oUows : 

"The gênerai rule clearly is that, though the King may avait Mmself of the 
provisions of any acts of Parliament, he is not bound by such as do not partic- 
ularly and expressly mention him. To this rule, however, there is a most Im- 
portant exception, namely, that the Klng is impliedly bound by statutes passed 
for the public good ; the relief of the poor ; the gênerai advancement of learn- 
ing, religion, and justice; or to prevent fraud, injury or wrong. * * * But 
acts of Parliament which would dlvest or abridge the King of his prérogatives, 
his interests or his remédies, in the slightest degree, do not in gênerai extend 
to or bind the Klng unless there be express words to that effect. * * ♦ And 
in mère indiffèrent statutes, directing that certain matters shall be performed 
as therein pointed out, the King is not thereby in many instances prevented 
from adopting a différent course in pursuance of his prérogative.'-' 

Blackstone's statement is as follows: 

"The King is not bound by any act of Parliament unless he be named therein 
by spécial and partieular words. The most gênerai words that can be devised 
{'any person or persons, bodies politic or corporate, etc.') afCect him not in the 
least, if they may tend to restrain or diminlsh any of his rlghts oir interests. 
• ■* * Yet, where an act of Parliament is expressly made for the préserva- 
tion of public rlghts and the suppression of public wrongs and does not inter- 
fère with the established rights of the Crown, it is said to be binding as well 
upon the King as upon the subject ; and likewise the King may take the benefit 
of any partieular act, though he be not especially named." 

In Professer Max Muller's Last Essays (First Séries) p. 214, may 
be found the following interesting statement, which shows the antiq- 
uity of this principle of the maritime law : 

"In some of the tablets published by Oppert & Menant (Documents Juridiques 
de l'Assyrie, 1877, p. 19) we flnd the earliest légal provisions on commercial 
law and maritime Insurance. The principle that, if the merchant is ship- 
wrecked, the shareholders hâve bo clalm on his estate is clearly recognized." 

"Tbe same principle prevalls in Roman law, which ordains ut merces ex ea 
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pecunla comparatœ • • • periculo credltorls navlgent, and It Is qulte pos- 
sible that Greek merehants may hâve adopted the principle that fœnus una 
cum mercatore periit from the PhœBicians, the Romans from the Gieek." 

An explanation of the principle is given by Alderson, B., delivering 
the judgment of the court in Attorney General v. Donaldson, 10 M. & 
W. 123, 124 (1842), vvhere he said: 

"It is inferred prima facie that the law made by the Crown, vvlth the assent 
of the Lords and Commons, is made for subjects and not for the Crown. Wil- 
son V. Barkley (1561-62) Plow. 223." 

The Suprême Court of the United States mentioned the principle 
in United States v. Herron, 20 Wall. 251, 255 (22 L. Ed. 275), Mr. 
Justice Clifford saying : 

"Where an act of Parliament Is made for the public good, as for the ad- 
vancement of religion and justice, or to prevent injury and wrong, the King 
is bound by such act, though not particularly nanied therein ; but where a 
statute is gênerai, and thereby any prérogative, rlght, title, or interest is di- 
vested or taken from the King, in such case the King is not bound, unless the 
statute is made to extend to him by express words." 

But an exception is made in the case of statutes enacted for the 
public good. In such cases the sovereign is bound, though not named. 
In Beal's Cardinal Rules of Légal Interprétation, London (2d Ed.) 
1908, p. 291, itis said: 

"Where a statute is made for the public good, the advaneement of religion 
and justice, and to prevent injury and wrong, the Crown shall be bound by 
such statute, though not particularly named therein." 

Tlie same exception is also announced in Maxwell on Interprétation 
of Statutes (4th Ed.) p. 209. 

It is a cardinal rule of construction that every statute must be con- 
strued with référence to the object intended to be accomplished by it. 
In order to ascertain its object, courts consider the necessity of enact- 
ment, the defects in the law as it existed, and the remedy provided by 
the statute, and they are àccustomed to give to the statute that construc- 
tion which'is best calculated to advance its object by suppressing the 
mischief and securing the benefits intended. We may therefore inquire 
as to the necessity for the enactment by the Congress of the Limited 
Liability Law and as to the object which it was intended to accomplish. 

The spirit in which the act should be interpreted was well stated by 
Mr. Justice Bradley in Providence & New York Steamship Co. v. Hill 
Mfg. Co., 109 U. S. 578, 3 Sup. Ct. 379, 617, 27 L. Ed. 1038, where 
he said: 

"In thèse provisions of the statute we hâve sketcbed in outline a scheiiio of 
laws and régulations for the beneflt of the shippiug interest, the value and im- 
portance of which to our maritime commerce can hardly be estimated. Kev- 
ertheless, the practical value of the law will largely dépend on the manner 
in which it is administ^red. If the courts having the exécution of it admlnis- 
ter it in a spirit of fairness, with the view of giving to shipowners the full 
benefit of the immunities intended to be secured by it, the encouragement it 
will afford to commercial opérations (as before stated) will be of the last im- 
portance ; but if it Is administered with a tight and grudging hand, constru- 
ing every clause most unfavorably against the shlpowner, and allowing as 
little as possible to operate in his favor, the law will hardly be worth the 
trouble of Its enactment. Its value and efficieney will also be greatly dimin 
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ished, If not entlrely destroyed, by allowing its administration to l)e hampered 
and interfered wlth by various and conflicting jurlsdlctions." 

In La Bourgogne, 210 U. S. 95, 120, 28 Sup. Ct. 664, 52 L. Ed. 973, 
the above statement of Mr. Justice Bradley was approvingly quoted 
by the présent Chief Justice. 

We hâve seen that the Congress in the enactment of the Limited 
Liability Act intended to bring the law of this country into conformity 
with the maritime law of Europe. If the principle were now to be 
ingrafted upon our law that the government is not bound by the pro- 
visions of the act, it would seem as though, in establishing such an 
exception, we should be departing from the principle applied in other 
countries and to that extent going contrary to the intention of the Con- 
gress. Our attention has not been called to the fact that any such ex- 
ception has been made or asserted on behalf of any European state ; 
certainly no such exception has been established in f avor of the Crown 
under the English Limited Liability Act. In Lords of the Admiralty 
V. Temperley, 2 Pritch. Adm. Dig. 1339, in 1881 the Attorney General 
undertook to raise the question. But, when the time came to argue 
the point, he stated that the Lords of Admiralty had concluded that 
it would not be fitting, as they were constantly entering into contracts 
with shipowners that they, as against a shipowner who had contracted 
with them, should raise the question whether the Crown was bound by 
the act. 

In The Zoe, 11 P. D. 72 (1886), the Crown applied to get its pro rata 
share of the fund in court. Other claimants contended that the Crown 
was not subject to the act, and was bound to leave the fund to them, 
and avail itself of its personal remedy against the shipowners. Butt, 
J., said, in granting participation to the Crown: 

"I hâve some doubt whether the Crown is not bound to corne In and claiiu 
pro rata with the other claimants against the fund, in court." 

In The Winkfield (1902) Prob. 42, an action for loss of mail, the 
government came in with the other claimants. It appears, therefore, 
that in England, where the prérogative of the sovereign is far greater 
than it is in this country, the Crown does not claim exemption from 
the Limited Liability Act. 

We also hâve seen that the primary purpose of Congress in the 
adoption of the act now under considération was the promotion of 
the gênerai welfare of the nation by giving encouragement to capital 
to invest in the building and navigating of ships so that the commerce 
of the United States might be developed. And we hâve also seen that 
the government is bound by laws enacted for the promotion of the 
public good. We conclude, therefore, that upon well-estabUshed prin- 
ciples the government should be bound by the Limited Liability Act 
enacted for the promotion of the gênerai good. If the public purpose 
is cleaf , the législative intention is not to be defeated by the fact that 
the immédiate benefit may be private and individual. The character 
of the Limited Liability Act is not at ail changed because the immé- 
diate benefit may accrue to private persons who own the ships. The 
controUing motive of the enactments was the gênerai good of the 
country as a whole. And for this reason, in our opinion, the govern- 
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ment should be held bound by the act. We do not believe that the 
Congress intended to compel private individuals to make concessions 
they are required to make under thèse acts to promote the gênerai 
welfare while reserving to itself exemption from any similar conces- 
sion. To permit the government to enforce the full extent of its claims 
while denying the same right to private individuals would not only 
resuit in marked injustice of which the government should never be 
guilty, but it would serve to defeat the very ends and purposes of the 
législation itself. 

So, too, a distinction exista between ordinary statutes of limitation 
and the Limited Liability Act. Statutes of limitation are simply stat- 
utes of repose, the object of which is to suppress fraudulent and stale 
claims from springing up at great distances of time and surprising 
the parties or their représentatives when ail proper évidence is lost. 
The courts hâve said that such statutes are for the benefit and repose 
of individuals and not to secure gênerai objects of policy and morals. 
See Quick v. Corlies, 39 N. J. Law, 1 1 ; Clark v. Augustine, 62 N. 
J. Eq. 689, SI Atl. 68; State Trust Co. v. Sheldon, 68 Vt. 259, 35 
Atl. 177. In that respect, therefore, they differ from the Limited Lia- 
bility Act which was enacted to secure gênerai objects of pohcy. 

So in the tariff law the exemption of the government from the pay- 
ment of duties does not rest, in this country, on the principle of pré- 
rogative. The explanation of it is that it would be a wholly unneces- 
sary and entirely useless proceeding if the government were to be re- 
quired to withdraw money from the treasury with one hand and imme- 
diately repay it into the treasury with the other. There can be no ra- 
tional justification for any construction of a law which would require 
such a course to be pursued. 

In United States v. Hoar, 2 Mason, 311, 314, Fed. Cas. No. 15,- 
373, as early as 1821, Mr. Justice Story repudiated the idea that the 
exemption of the government from the opération of statutes of limita- 
tion rested in the notion of the prérogative. He based it on the prin- 
ciple of the préservation of the public rights from loss by the négli- 
gence of public officers. And that idea was accepted by the Suprême 
Court in Fink v. O'Neil, 106 U. S. 281, 1 Sup. Ct. 325, 27 L. Ed. 196, 
where the court says the doctrine rests "not upon any notion of pré- 
rogative." 

It seems to us that the true principle, so far as our state and nation- 
al governments are concerned, was correctly stated by Mr. Justice 
Story in United States v. Hoar, supra, when he said : 

"Where the government is not expressly or by necessary Implication in- 
cluded, It ought to be clear from the nature of the mischiefs to be redressed, 
or the language used, that the government itself was in contemplation of the 
Législature, before a court of law would be authorized to put such an inter- 
prétation upon any statute." 

But in our judgment it is proper to hold that, because of the' nature 
of the mischiefs to be redressed by the Limited Liability Act, the gov- 
ernment of the United States is bound by the act. Any other construc- 
tion would greatly diminish the value and efficiency of the act and 
largely defeat what we conceive to hâve been the intention of the law- 
making body of the nation. To hold otherwise would be to adminis- 
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ter "witH a tight and grudging hand" so much deprecated by the Su- 
prême Court. 

We find ourselves in accord with the -ction taken in the court be- 
low and with the opinion rendered by the District Court in an analogous 
case, in the Matter of the Pétition of Lloyd TtaHano Societa di Navi- 
gazione, as Owner of the Steamship Florida, 212 Fed. 334. 

The decree is therefore affirmed. 

LACOMBE, Circuit Judge (concurring). For the purposes of this 
action it may be assumed that the government is correct in the conten- 
tion that it has such a property in the mails as would permit it to main- 
tain suit for their loss. I therefore hâve not found it necessary to look 
into that branch of the case and express no opinion thereon. I concur 
with Judge ROGERS in his discussion of the main question in the case 
and in his conclusion that the Limited Liability Statutes apply to the 
government. It seems to me that thèse acts were passed, not for the 
benefit of a class, but emphatically for the public good ; for the good 
of the whole people. The object was to put this country on a better 
basis by stimulating the growth of a mercantile marine, whereby this 
country could compete with other nations in the carrymg trade, so 
that the resources of the country in time of peace would be increased, 
and a valuable naval reserve, such as other great sea powers possess, 
would be provided for any future time of trouble. Tlaat one class in 
the community happens to be primarily benefited is an incident of such 
législation, but it is an incident which, as it seems to me, should not be 
allowed to dwarf or obscure the main intent. 
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In re CHEROKBB TANNING EXTRACT CO. 

(Circuit Court of Appeals, Fourth Circuit. March 13, 1914.) 

No. 1251. 

1. OOUBTS (§ 489*) CONIXICTING JUHISDICTION PBEStTMPTION. 

In a case of conflict as to jurisdiction, a state court of gênerai Juris- 
diction is presumed to hâve jurisdiction of ail matters justiciable in tliat 
State, while a United States District Court is conflned to the jurisdiction 
expressly conferred or necessarily Implied by the fédéral statutes. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1324^1330, 1333- 
1341, 1372-1374; Dec. Dig. § 489.» 

Conflict of jurisdiction of fédéral courts with state courts, see note to 
Louisville Trust Co. v. City of Cincinnati, 22 C. C. A. 356.] 

2. Bankeuptct (§ 63*) — Involtjntabt Peoceedings — Acts of Bankrupt. 

A suit by minority stockholders in a state court and the appointment of 
a receiver pursuant to Révisai N. C. 1905, § 1196, authorizing suits to dis- 
solve a corporation which is in imminent danger of insolvency, and sec- 
tion 1219, authorizing the appointment of a receiver for such a corpora- 
tion, did not entitlê creditors to relief in the bankruptcy court until the 
corporation became insolvent and committed an act of bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 63.*J 



*For other cases see same topic & i numbeb la Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
212 F.— 4 
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3. Bankeuptct (§ 20*) — Conflicting Jueisdiction of Couets or Bank- 

EUPTCT AND STATE COUKTS. 

The pendency of a suit in a state court for the dissolution of a corpo- 
ration, instituted by minority stockholders, and tlie possession of tlie cor- 
porate property by a recelver appointed tlierein, did net deprive creditors 
of tlielr right to hâve the corporate assets brought into the bankruptcy 
court for administration there, where they duly asserted that right aud 
had the corporation declared bankrupt as soon as it was known to be in- 
solvent and had committed an act of bankruptcy, though the receiver was 
appointed more than four months before the fliing of the pétition ; as 
stockholders could not aequire through the recelver or othervs'ise any lieu 
or other clalm not subordinate to the rights of creditors. 

[I<:d. Note. — For other cases, see Bankruptcy, Cent. Dig. § 23 ; Dec. Dig. 
§ 20.*] 

4. Bankruptct (§ 20*) — Custody of Peopeett — Adverse Holding. 

A recelver of a corporation appointed by a state court in behalf of, or 
at the Instance of, stockholders could not hold the corporate property ad- 
versely to the receiver in bankruptcy claiming on behalf of the creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 23 ; Dec. Dig. 
I 20.*] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Western District of North Carolina, at Ashe- 
ville, in Bankruptcy; James E. Boyd, Judge. 

In the matter of the Cherokee Tanning Extract Company, bank- 
rupt. On pétition by the Bank of Andrews and another to superin- 
tend and review an order requiring A. A. Fain, a receiver appointed 
by a state court, to turn over the property of the bankrupt to Vonno 
L. Gudger, receiver. Order affirmed. 

Donald Witherspoon, of Murphy, N. C. (James H. Merrimon, of 
Asheville, N. C, and Witherspoon & Witherspoon, of Murphy, N. C, 
on the brief), for petitioners. 

Alf. S. Barnard, of Asheville, N. C, and W. D. Payne, of Charles- 
ton, W. Va. (Stevens & Anderson and Merrick & Barnard, ail of 
Asheville, N. C, and Payne, Minor & Bouchelle, of Charleston, W. 
Va., on the brief), for respondent. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judgè. [1] This pétition to superintend and re- 
vise in the bankruptcy of Cherokee Tanning Extract Company pré- 
sents to the court a délicate matter of conflict between the superior 
court of the state of North Carolina and the District Court of the 
United States for the Western District of North Carolina. In ac- 
cordance with the accustomed dignity and décorum of the fédéral 
and state courts in such a condition, the judges of the courts con- 
cerned hâve asserted their convictions of judicial duty with the ut- 
most courtesy and considération for each other, leaving the différences 
to be settled by appellate courts in the manner provided by iaw. This 
court enters upon the considération of the questions involved giving 
full force to the Iaw that the superior court of North Carolina is a 
court of gênerai jurisdiction and that the presumption is therefore 
in favor of its jurisdiction as to ail matters justiciable in that state, 

•B"or other cases see same topie & § numbek In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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vvhile the District Court of the United States is confineJ to the juris- 
diction expressly conferred or necessarily implied by fédéral statutes. 
Case of the Sewing Machine Companies, 85 U. S. (18 Wall.) 553, 557, 
21 L. Ed. 914. 

The material facts are net in dispute. Cherokee Tanning Extract 
Company, a corporation organized in 1902 under the laws of North 
Carolina, was engaged in the manufacture of tanning extracts in that 
State. By a summons dated April 21, 1913, and a complaint verified 
April 30, 1913, W. C. Barker, W. J. Dingledine, Henry A. Walker, 
and W. S. Barker, as minority stockholders of the corporation, 
brought their action in the superior court of North Carolina for the 
county of Cherokee against the corporation and H. N. Gitt, W. P. 
Stine, and Frank W. Hunt, setting out in the complaint many acts 
tending to show fraudulent mismanagement of the company by the 
majority of the stockholders and the board of directors for the pur- 
pose of depreciating the stock in furtherance of an alleged plan to 
purchase the stock at a low price to the great in jury of the minority 
stockholders» The caption of the complaint included as plaintifïs 
those above named "and ail others, the stockholders and creditors of 
the Cherokee Tanning Extract Company who will come in and make 
themselves parties and contribute to the cost of the suit." There was 
also an allégation in the complaint that the action was brought for 
the benefit of the plaintifïs and ail creditors and stockholders who 
would come in and make themselves parties to the suit and contribute 
to the expenses. Insolvency at the time the action was brought was 
negatived by the foUowing allégation as to the danger of future in- 
solvency : 

"Plaintiffs repeat and reafflrm their allégation that the défendant Cherokee 
Tanning Extract Company Is in imminent danger of becoming insolvent un- 
less this honorable court should intervene and prevent the carrying ont of the 
unlawful and fraudulent agreements entered Into between the said Gitt and 
Hunt, which agreements constitute acts of wrongful oppression of the minority 
stockholders and ought not to be allowed. Xhey reassert and reaffirm tlie 
liabilities of said Gitt and Stine on account of their alleged misconduct, and 
they respectfuUy submit to the court that a receiver to take charge of and 
wlnd up the afïairs of the corporation is the only salvation for the minority 
stockholders and for the creditors of said company." 

The prayer for relief was as follows: 

"Wherefore plaintiffs demand judgment that a receiver be appolnted to at 
once take charge of ail the property and effects of the Cherokee Tanning Ex- 
tract Company ; that said receiver, if it shall be determined that thèse plain- 
tiffs oannot do so, be directed to at once assert in this action, or a proper 
one to be begun for the purpose, a liabillty against the said H. N. Gitt and 
W. P. Stine and BYank W. Hunt on account of said acts ; that said receiver 
be authorized and directed to at once sell ail of the manufactured product of 
the said défendant company at market price for cash ; that he be authorized 
to use up only the material on hand in the manufacture of extract and that 
it be sold at the market priée ; that said receiver take charge of ail the prop- 
erty and effects of every kind, including choses in action; that the same be 
sold upon such terms as the court may direct, said choses in action collected ; 
and that ail the property and business of the Cherokee Tanning Extract Com- 
pany shall be sold out and the proceeds thereof applied, under the order of 
this court, as the law directs ; for the costs of this action and for such other 
and further relief In the premises as to the court may seem to be just." 
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On May 5, 1913, Hon. Henry P. Lane, judge of the superior court 
sitting in Cherokee county, made an ex parte order appointing J. Q. 
Barker receiver to take charge of the corporate property, under a find- 
ing by the court recited in the order that the corporation "is being 
mismanaged and is in imminent danger of becoming insolvent," and 
that suit should be brought on behalf of the corporation against the 
défendants, Hunt, Gitt, and Stine, on account of their alleged mis- 
conduct of the affairs of the corporation. The order required the de- 
fendants to show cause at a future day why a permanent receiver 
should not be appointed. Barker, the receiver appointed by the court, 
took charge of the property under the order. The complaint was 
afterwards amended in particulars not important to this controversy. 
The défendant corporation and Gitt and Stine demurred and answered, 
and by the ansvver put in issue the material allégations of the com- 
plaint, specifically denying that the corporation was in imminent dan- 
ger of insolvency, unless it should be made so by the action instituted 
by the plaintiffs. 

A motion made by the défendants to discharge the receivership was 
heard by Hon. G. S. Ferguson, judge presiding at the November term, 
1913, of the superior court for Cherokee county. The motion was 
refused in an order containing the following as the reason for the 
refusai: 

" * • • The court adjiidges that It Is apparent that the majority stock- 
holders hâve coinbined together to control the affairs of the corporation, the 
Cherokee Tanning Bxtract Company, and hâve undertalcen in an illégal and 
unauthorized manner to force the mlnority to sell their stockholdings at a 
price to be flxed by the majority, and to exclude the minority from any volce 
or participation in the management of the afCalrs of the corporation, and to 
control the corporation, as they see fit, and hâve mismanaged the affairs of 
the corporation, and hâve done other things whlch mâke it apparent to the 
court that it is Impossible that the corporation should longer esist and carry 
on its business and that a sale of its assets and winding up of its affairs, in- 
cluding the payment of its debts, is ail that remains to be done." 

In the meantime on September 25, 1913, the stockholders of the 
corporation by resolution admitted its inability to pay its debts caused 
by the différences between its stockholders; and thereafter on Sep- 
tember 30, 1913, Kanawha Valley Bank and two other creditors filed 
their pétition in the District Court of the United States for the West- 
ern District of North Carolina in which they alleged that the Cherokee 
Tanning Extract Company had committed ,an act of bankruptcy by 
the resolution of the stockholders and directors admitting its inability 
to pay its debts, and prayed that the corporation be adjudged an in- 
voluntary bankrupt. The corporation answered by H. N. Gitt, prési- 
dent, admitting the allégations of the pétition and consenting to the 
adjudication; and on October 7, 1913, the référée in bankruptcy made 
the adjudication. Other creditors were allowed, at their own request, 
to become parties and join in the pétition by order of the District 
Judge, and on October 28, 1913, the District Judge adjudged the 
corporation bankrupt. J. Q. Barker, the temporary receiver, and A. 
A. Fain, who had been appointed permanent receiver by the state 
court, and J. Q. Barker, and Andrews Lumber Company, styling them- 
selves creditors of the bankrupt corporation, appeared in the bank- 
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ruptcy proceedings by answer filed November 7, 1913, setting up the 
proceedings in the state court, the appointment of the receivers, and 
possession of the property by Fain as receiver under order of that 
court. Depending on the proceedings in the state court, thèse par- 
ties mqved before the District Judge to set aside the adjudication in 
bankruptcy. The motion was denied by order dated November 7, 
1913. On November 10, 1913, the District Judge made an order ap- 
pointing Vonno L. Gudger receiver, directing him to take possession 
of the property of the bankrupt corporation, and restraining the re- 
ceivers of the state court and the Bank of Andrews from disposing 
of the property in their hands. This order was exhibited to the judge 
presiding in the superior court for Cherokee county, who refused to 
order a deHvery of the property to the bankruptcy receiver. Demand 
for possession was then made by Gudger as receiver in bankruptcy 
and refused by the receivers appointed by the state court. Thereupon 
on November 14, 1913, the District Judge made an order rçquiring 
the receivers appointed by the state court to show cause why they 
should not be required to turn over the property. Upon hearing the 
return, which contained ail the proceedings in the state court, the 
District Judge held it to be insufficient; and on December 15, 1913, 
ordered Fain, the permanent receiver, to turn over the corporate prop- 
erty to Gudger, the receiver appointed by the fédéral court. Gudger 
as receiver was directed to présent the order to the judge of the su- 
perior court for Cherokee county with the request that Fain be di- 
rected to turn over the property to him as receiver appointed by the 
bankruptcy court. 

The pétition to superintend and revise by setting aside the order of 
the District Judge restraining Fain, the receiver appointed by the state 
court, from disposing of the property of Cherokee Tanning Extract 
Company and requiring him to turn it over to Gudger, the receiver 
appointed by the bankruptcy court, rests on the proposition that the 
bankruptcy court could not interfère with the custody of the receiver 
of the state court for thèse reasons : 

First. The state court had acquired jurisdiction of the parties and 
the property which was the subject of this action more than four 
months before the adjudication in bankruptcy. 

Second. The state court, having the property in custody when the 
bankruptcy proceedings were instituted, had a right to retain and ad- 
minister the property as a court of concurrent and co-ordinate juris- 
diction, as a matter of right and not merely upon the principle of 
comity. 

Third. Even if the bankruptcy court had the right to the custody 
of the property for administration in bankruptcy, it could only acquire 
the custody by a plenary suit instituted by the receiver as trustée in 
bankruptcy. 

Fourth. The state court having refused to recognize the jurisdic- 
tion of the bankruptcy court, its judgment in doing so was binding 
upon ail parties until reversed on appeal. 

[2] It is important to observe that the order of the District Court 
adjudicating the Cherokee Tanning Extract Company a bankrupt has 
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not been brought up for review, and thàt adjudication must therefore 
stand in this proceeding as conclusive on ail parties. On the other 
hand, there can be no doubt that the state court had jurisdiction as 
to the action brought by the minority stockholders to dissolve the cor- 
poration and wind up its affairs because of the abuse of its corporate 
powers to the injury of its stockholders and because of the imminence 
of insolvency alleged in the complaint presented to that court. Ré- 
visai of North Carolina, § 1196. As an incident to the suit for dis- 
solution, the State court had also the power to appoint a receiver un- 
der section 1219 of the Révisai. When the suit for thèse purposes 
was instituted in the state court, it had exclusive jurisdiction, for in- 
solvency was negatived by the complaint and ansvver, and the juris- 
diction of the bankruptcy court dépends on insolvency. 

The complaint in the state court purported in its caption and in 
its allégation to be for the benefit of stockholders and of creditors 
who might come in and contribute to the expense; but no creditor 
was made a party, nor bas any creditor acquired any right or set up 
any claim in the state court. Nevertheless if the corporation had re- 
mained solvent, the state court vi^ould bave had exclusive jurisdiction 
to convert the corporate assets into cash and settle the claims of cred- 
itors, and the creditors could not bave sought payment in any other 
tribunal. 

From thèse considérations as to which, it seems to us, there can 
be no différence of opinion, it is évident that the bankruptcy court had 
no jurisdiction, and it was impossible for the creditors to avail them- 
selves of the relief provided for them in the fédéral bankruptcy stat- 
ute until the corporation became insolvent, and committed an act of 
bankruptcy more than four months after the commencement of the 
action and the appointment of a receiver by the state court. 

[3] The case then comes to this: Does the pendency of a suit in a 
state court instituted against a corporation by stockholders for the 
protection of their rights, and the possession of the corporate prop- 
erty by a receiver appointed in such suit, deprive creditors of the 
corporation of the superior right conferred on them by the fédéral 
statute to hâve the corporate assets brought into the fédéral court for 
administration under an adjudication in bankruptcy when they hâve 
duly asserted the right and had the corporation declared bankrupt as 
soon as it was known to be insolvent and had committed an act of 
bankruptcy? It seems clear that to this question there can be only a 
négative answer. An affirmative answer would mean that the stock- 
holders of a corporation or the members of a partnership could at their 
will deprive creditors of the right conferred upon them by the féd- 
éral statute to bave the property of an insolvent debtor administered 
by the bankruptcy court. 

Such a. case is entirely apart from those cases in which a creditor 
bas gone into the state court and established or acquired by his suit a 
légal or équitable lien on the property in the hands of the court four 
months before the filing of the pétition in bankruptcy. In such cases 
the courts hâve held that the creditor is entitled to enforce his lien 
in the first court that acquired jurisdiction. The distinction is also. 
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évident between this case and those cases where the state court held 
the property by its receiver, and there was no question of the subsé- 
quent coming into existence of facts giving rise to the right to invoke 
the exclusive jurisdiction of the fédéral court. 

[4] There is no support for the claim that this is a case of ad- 
verse possession by the receiver of the state court, for there could be 
no adverse possession of the corporate property in behalf of or at 
the instance of stockholders of an insolvent corporation against the 
receiver in bankruptcy claiming on behalf of creditors. 

The fact that the receiver was appointed by the state court more 
than four months before the filing of the pétition cannot affect the 
matter, for creditors were not before the state court and had not ac- 
quired any lien on the property; and stockholders, in the nature of 
thiugs, could not acquire through the receiver or otherwise any lien 
or other claim that was not subordinate to the right of creditors to 
hâve the estate administered in bankruptcy for their benefit. 

In ail this, however, we hâve only set out the principles and the 
rule thus tersely and conclusively stated by Chief Justice Puller in 
the case of In re Watts, 190 U. S. 1, 23 Sup. Ct. 718, 47 L. Ed. 933: 

"The New Albany Trust Company was appointed receiver of the property of 
Zier & Co. under section 1245 of the Kevised Statutes of Indiana, Ttiomton's 
Eev. Stat. of 1897, providing that this might be done, 'when a corporation has 
been dlssolved, or Is insolvent, or i» in imminent danger of Insolvency, or has 
forfeited its corporate rights' ; and It was directed to complète unfinished con- 
tracts but to make no new ones. The winding up of the business -was contem- 
plated and entered upon. Whether the transfers of $3,100 and $9,600 could 
hâve been overhauled iû that suit we need not inquire, as they were undoubt- 
edly acts of bankruptcy, and as such justifled the application to the bank- 
ruptcy court And the opération of the bankruptcy làws of the tJnited States 
cannot be defeated by insolvent commercial corporations applylng to be wound 
up under state statutes. The bankruptcy law is pàramount, and the jurisdic- 
tion of the fédéral courts in bankruptcy, when properly invoked, in the ad- 
ministration of the affairs of insolvent persons and corporations, is essentially 
exclusive. Necessarily when like proceedings In the state courts are deter- 
mined by the commencement of proceedings in bankruptcy, care has to be 
taken to avoid collision in respect of property in possession of the state courts. 
Such cases are not cases of adverse possession, or of possession in enforce- 
ment of pre-existing liens, or in aid of the bankruptcy proceedings. The gên- 
erai rule as between courts of concurrent jurisdiction is that property already 
In possession of the receiver of one court cannot rlghtfully be taken from Mm 
without the court's consent, by the receiver of another court appointed In a 
subséquent suit; but that rule can hâve only a qualified application where 
winding up proceedings are superseded by those in bankruptcy as to whlch 
the .lurisdietlon is not concurrent. Still it obtains as a rule of comity, and ac- 
cordingly the receiver of the District Court brought his appolntment to the 
knowledge of the Floyd Circuit Court and requested the delivery of the as- 
sets." 

Our conclusion is that under the facts hère appearing the jurisdic- 
tion of the state court over the property in the hands of its receiver 
came to an end by the adjudication in bankruptcy; that thereafter 
Fain, as receiver, had no authority to sustain his custody of the prop- 
erty ; and that the District Judge was right in ordering it to be turned 
over to the receiver in bankruptcy, and in directing that the order 
be presented to the judge of the state court for his considération. The 
judgment of the District Court is affirmed. 

Affirmed. 
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SMITH T. NELSON LAND & CATTLE CO. t 
(Circuit Court of Appeals, Eighth Circuit March 3, 1914.) 
Nos. 4028, 4029. 

1. Corporations (§ 467*) — Poweks — Notes — Execution — Accommodation 

Makeb. 

A land and cattle corporation had no power to become an accommoda- 
tion maker of certain notes. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. § 1831; Dec. 
Dlg. I 467.*] 

2. Courts (§§ 366, 372*) — Fédéral Courts — Rules or Décision — State Stat- 

UTES NeGOTIABLE INSTRUMENTS LaW. 

While a fédéral court, in an action on certain notes, Is not bound to 
foUow the view expressed by the highest state tribunal on tbe question 
of negotlabillty of certain notes when dépendent on gênerai principlea 
of the law merchant, yet where such question is governed by a negotiable 
Instruments law adopted by the state, the fédéral court is bound to give 
force and effeet to the statuts if applicable. 

[Ed. Note.— For other cases, see Courts, Cent Dlg. §§ 954-957, 960-968, 
977-979; Dec. Dig. §§ 366, 372.* 

State laws as rules of décision In fédéral courts, see notes to Wilson 
V. Perrin, 11 0. C. A. 71; Hill v. Hite, 29 C. C. A. 553.] 

3. BiLLS AND Notes (§ 146*) — Negotiable Instruments Law — Effect. 

Gen. St Kan. 1909, § 5254, providing that instruments, to be negotia- 
ble, must be in writing and signed by the maker or drawer, must contaln 
an unconditlonal promise or order to pay a sum certain in money, must 
be payable on demand or at a flxed or determinable future time, and 
must be payable to order or to bearer, did not change the common law 
merchant as to the fundamental requirements of negotiable instruments. 

[Ed. Note. — For other cases, see Bills and Notes, Cent Dlg. § 361; 
Dec. Dig. § 146.*] 

4. Bills and Notes (§ 155*) — Negotiability — Time or Patment— Extension 

— Provisions. 

Where certain notes provided that "suretles" consented that time of 
payment mîght be extended without notice thereof, such provision did 
not apply to any party signlng the notes, and, there being no persons to 
whom it did apply, the présence of the clause did not render the notes 
nonnegotiable. 

[Ed. Note. — For other cases, see Bills and Notes, Cent Dig. §§ 407-410; 
Dec. Dig. § 155.*] 

6. Bills and Notes (§ 155*) — Negotiabilitt— Moktgages. 

Where certain notes negotiable in form were secured by a mortgage, 
their negotiability was not destroyed by a provision of the mortgage that 
In the event of certain contingencies the whole sum for which the notes 
were given might be declared due and payable, on the theory that the 
time of payment of the notes was thereby rendered uncertain. 

[Ed. Note.— For other cases, see Bills and Notes, Cent Dig. §§ 407-410 ; 
Dec. Dig. § 155.*] 

9. Bills and Notes (§ 205*) — Tbansfeb without Indorsement — Statutes. 

The last clause of Gen. St. Kan. 1909, § 5302, providing that negotlation 
of an instrument transferred without Indorsement takes efCect as of the 
time when indorsement is actually made, has no application to the rights 
of a transférée of negotiable notes without any indorsement whatever. 

[Ed. Note. — For other cases, see Bills and Notes, Dec. Dig. f 205.*] 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
tRehearing denied June 4, 1914. 
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7. BiLLs AND Notes (§ 362*) — Indoesement — Tbansfee without Indobsb- 

MENT — STATUTES "HOLDER." 

Gen. St Kan. 1909, § 5302, provides that, where the holder of an In- 
strument payable to hls order transfers It for value without indorsing 
it, the transfer vests In the transférée sueh title as the transferror liad 
thereln, and the transférée acquires In addition the rlght to hâve the In- 
dorsement of the transferror, but for the purpose of determining whether 
the transférée is a holder In due course the negotiation takes effect as of 
the time when the indorsenient Is actually made. Section 5311 déclares 
that, in the hands of any holder other than a holder in due course, a nego- 
tlabie instrument is subject to the same défenses as if it were nonnego- 
tiable, but a holder who dérives his tltle through a holder in due course, 
and is not himself a party to any fraud or illegality àffecting the instru- 
ment, has ail the rlghts of such former holder in respect to ail parties 
prier to him. Negotiable Instruments Law (Gen. St. 1909, § 5248) § 2, 
defines the word "holder" to mean the payée or indorsee of a bill or note 
who is In possession of it, or the bearer thereof, and provides that the 
Word "bearer," when used in the act, means a person in possession of a 
bill or note whlch is payable to bearer. Held, that the word "holder," 
used in thé beginning of the last clause of section 5311, includes any 
transférée of negotiable paper; and hence, where notes negotiable on 
their face were transferred by indorsement before maturity, and the 
indorsee, also before maturity, transferred the notes to défendant S. 
without indorsement, he was nevertheless a holder, deriving his title 
through a holder in due course, and as sueh was entitled to enforce the 
notes free from equities between the original parties. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dig. §§ 937-943 ; 
Dec. Dig. § 362.* 

For other définitions, see Words and Phrases, vol, 4, pp. 3319, 3320.] 

Appeal from the District Court of the United States for the District 
of Kansas ; John C. PoUock, Judge. 

Suit by the Nelson Land & Cattle Company against George H. 
Smith. From a judgment in favor of complainant, declaring ail the 
notes sued on but one void in the hands of Smith for want of power in 
complainant to exécute them, and granting judgment in favor of 
Smith on the one note, complainant appeals, and Smith prosecutes a 
cross-appeal. Reversed and remanded, with directions to dismiss the 
bill and to enter a decree in favor of cross-complainant, Smith, for the 
amount due on ail the notes. 

Alfred A. Scott, of Topeka, Kan. (William S. Hamilton and J. M. 
C. Hamilton, both of Ft. Madison, lowa, and Owen J. Wood, of To- 
peka, Kan., on the brief), for Smith. 

H. L. Moore, of Excelsior Springs, Mo. (W. A. Craven, of Excelsior 
Springs, Mo., and Lee Monroe, of Topeka, Kan., on the brief), for 
Nelson Land & Cattle Ce. 

Before ADAMS and CARLAND, Circuit Judges, and RINER, 
District Judge. 

CARLAND, Circuit Judge. Thèse are appeals from a judgment 
rendered in an action brought by the Cattle Company against George 
H. Smith et al., for the purpose of having certain promissory notes, a 
mortgage securing the same, and assignments of certain land contracts 
and certificates executed for the same purpose canceled. Smith filed 
a cross-bill, asking to hâve the amount for which he held the notes, 

*For other cases see same topic & § humbbb ia Dec. & Âm. Digs. 1907 to date, & Rep'r Indexea 
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mortgage, contracts, and certificates as security ascertained, and a sale 
of the security to satisfy the same. The trial court granted the reliei 
prayed by Smith as to one note of $1,600, and canceled four other notes 
of $3,350 each as prayed by the Cattle Company. The facts which 
détermine the correctness of the ruling below apjpear from the record 
as follows : November 19, 1907, the Cattle Company, by Fred P. Nel- 
son, président, and Gust A. Nelson, secretary and treasurer, Celia M. 
Nelson, and Hugo E. Nelson executed and delivered to E. H. Luikart 
five promissory notes, one of which was in the following words and 
figures : 
"$1600.00 Sharon Springs, Kan., November 19, 1907. 

"On or before one year after date, we, or either of us, promise to pay to 
E. H. Lulkart or order, at the State Bank of Sharon Springs, Sharon Springs, 
Kansas, the sum of one thousand six hundred dollars, for value recelved, 
with Interest at 7 per cent, per annum from date. Interest payable annually, 
and defaulting Interest to bear same rate of interest as principal. The 
makers, indorsers and guarantors of tliis note hereby severally waive pre- 
sentment of payment, notice of nonpayment, protest and notice of protest, and 
diligence In bringing suit against any party hereto, and sureties consent that 
time of payment may be extended without notice thereof. 

"The Nelson Land & Cattle Co., 
"Fred P. Nelson (Près.). 
"Gust A. Nelson (Sec. and Treas.). 

"Celia M. Nelson. 

"Hugo E. Nelson." 

The remaining four notes were of the same ténor and effect, except 
that they were for the sum of $3,350 each, and became due in tvyo, 
three, four, and five years from date. The Cattle Company also exe- 
cuted and delivered a mortgage on real estate and assigned in blank 
and delivered to Luikart certain land contracts and certificates to se- 
cure the payment of the notes. The Cattle Company was a corpora- 
tion, and signed the notes before delivery without any considération 
therefor passing to it. On or about May 19, 1908, Luikart, the payée 
of the notes, for value received indorsed and delivered the notes in due 
course to Roy C. Smith and Albert Anthes, doing business under the 
firm name of Anthes & Smith. The indorsement on each note was as 
follows : 

"Without recourse; pay to the order of Anthes & Smith — B. H. Luikart." 

The mortgage was duly assigned by Luikart to Anthes & Smith, and 
the land contracts and certificates transferred to them by delivery. 
Subséquent to the indorsement of the notes to Anthes & Smith, but 
before maturity, they were transferred by them to the défendant and 
cross-complainant, George H. Smith, in part payment of an antécédent 
debt owing to Smith by Anthes & Smith. The mortgage, land con- 
tracts, and certificates were also transferred with the notes. The note 
for $1,600, due November 19, 1908, was indorsed to George H. Smith 
in blank by Anthes & Smith. None of the other notes were indorsed 
by them. No attack is made upon the mortgage or assignments of the 
land contracts and certificates, except through the attack on the notes ; 
hence they need not be further considered in this opinion. George H. 
Smith was not a party to any illegality affecting the notes, and fraud 
is not claimed on the part of any one. 
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Upon the f oregoing f acts the Cattle Company claims that the exécu- 
tion of the notes by it as an accommodation maker, without considéra- 
tion, was ultra vires and void, and that the invalidity of the notes for 
the above reason can be urged against George H. Smith, the présent 
owner and holder of the same, for the reason : First, that the notes 
are not negotiable in f orm ; second, if they are negotiable in form, then 
the f acts show George H. Smith not to be a holder in due course. The 
trial court decided that the notes were negotiable in form, and that the 
$1,600 note was valid in the hands of George H. Smith, for the reason 
that it was indorsed by Anthes & Smith, and therefore as to it George 
H. Smith was a holder in due course, but as to the remaining four notes 
he was not a holder in due course, because they were not transferred 
to him by indorsement, and therefore were void in his hands for want 
of power in the Cattle Company to exécute the same. 

[ 1 ] It must be conceded that it was beyond the power of the Cattle 
Company to become an accommodation maker of the notes in contro- 
versy. Park Hôtel v. Fourth National Bank, 86 Fed. 742, 30 C. C. A. 
409, and cases cited (8th Circuit) ; Thompson on Corporations, § 2225 ; 
Daniel on Negotiable Instruments, § 386 (1913) ; Cattle Company v. 
Loan Company, 65 Kan. 359, 69 Pac. 332. 

It is claimed that the notes are not negotiable in form by reasoii of 
the f ollowing language f ound therein : 

"The makers, Indorsers and guarantors of this note hereby severally walve 
presentment of payment, notice of nonpayment, protest and notice of protest, 
and diligence in brlnglng suit against any party hereto, and suretles consent 
that tlme of payment may be extended without notice thereof." 

[2,3] The notes are undoubtedly Kansas contracts; and, while we 
are not bound to foUow the view expressed by the highest tribunal of 
the state upon gênerai principles of the common law merchant (Oates 
V. National Bank, 100 U. S. 239, 25 L. Ed. 580; Railroad Co. v. Na- 
tional Bank, 102 U. S. 14, 26 L. Ed. 61 ; Dygert v. Vermont Loan & 
Trust Co., 94 Fed. 913, 37 C. C. A. 389; Northern Nat. Bank v. Hoopes 
(C. C.) 98 Fed. 935; Phipps v. Harding, 70 Fed. 471, 17 C. C. A. 203, 
30 L. R. A. 513), when, however, a state has adopted a negotiable in- 
strument law by statute, we must give force and efïect to such law in 
ail cases where the same is applicable. We do not find, however, that 
section 5254, Gen. Kan. Stat. 1909, has changed the common law mer- 
chant as to the fundamental requirements of negotiable instruments. 
It provides that such instruments : 

"(1) Must be in writing and slgned by the maker or drawer ; (2) must con- 
taln an uncondltlonal promise or order to pay a sum certain in money ; (3) 
must be payable on demand, or at a flxed or determinable future tlme; (4) 
must be payable to order or to bearer." 

[4] Coming now directly to the point urged by counsel for the Cat- 
tle Company, does the language above quoted from the notes ofifend 
against the requirement that an instrument to be negotiable must be 
payable on demand or at a fîxed or determinable future time? The 
only language contained in the notes which could be claimed to violate 
the above rule is the f ollowing: 

"And suretles consent that time of payment may be extended without no- 
tice thereof." 
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As between the Cattle Company and Hugo Nelson, who received 
whatever considération there was for the notes, it may be said tliat 
the former was surety for the latter, but in law and to the world the 
Cattle Company was one of the makers of the notes, and ah persons 
deaHng with them had the lawf ul right to treat it as such. The time of 
payment named in the notes was certain when they we're made. It was 
certain when they came into the hands of Luikart, Anthes & Smith and, 
George H. Smith. It is certain now, and still it is claimed that, ever 
since the notes were made, the time of payment has been uncertain. 
The time of payment of any promissory note may be extended, and no 
one has ever thought of urging that f act to destroy its negotiability. So 
the contention must corne to this : That it is the extension without the 
consent of a party to the note which would make the time of payment 
as to him uncertain. If, however, there are no parties to the notes 
whose consent is not required before the time of payment may be ex- 
tended, then the clause waiving such consent as to the parties not sign- 
ing the notes cannot affect the time of payment, and we are of the opin- 
ion that the présent is such a case. In other words, we are of the opin- 
ion that the language hereinbefore quoted could not, in law, hâve 
applied to any party siguing the note, and that therefore it did not oper- 
ate in any way to render the time of payment of the note uncertain. 
Being of this opinion, we shall refrain from discussing the question 
as to what might be our view if the language, used in the note in re- 
gard to consent of sureties, could be legally applied to any party who 
signed the notes. The décisions upon this subject are in conflict. 
Those tending to sustain the views of the counsel for the Cattle Com- 
pany hâve ail been examined ; and, having in view our construction of 
the language contained in the notes in question, we do not find any 
of them parallel to the case at bar. 

[5] It is also urged that the provision in the mortgage which was 
given to secure the notes that in the event of certain contingencies 
the whole sum for which the notes were given might be declared due 
and payable render the time of payment of the notes uncertain, and 
therefore destroy their negotiability. There is no merit, however, in 
this contention, as has been held by the Suprême Court in Chicago Rail- 
way Co. v. Merchants' Bank, 136 U. S. 268, 10 Sup. Ct. 999, 34 L. Ed. 
349. 

The notes, in our opinion, being negotiable in form, it remains to in- 
quire as to the rights of George H. Smith. What we hâve said so far 
in this opinion must resuit in an affirmance of the judgment below, so 
far as it was in bis favor, as the $1,600 note was received by him in 
due course by the indorsement of Anthes & Smith. We think that, 
if George H. Smith must stand on the character of his own title, and 
cannot claim protection by virtue of the title of Anthes & Smith, then 
the ruling of the trial court as to the other four notes was right. An 
indorsee of negotiable paper in due course may obtain a better title 
than his indorser, and in that event may stand upon such title ; but is 
it necessary that he be an indorsee in order to claim the title of a trans- 
ferror, who was an indorsee in due course? In other words, cannot 
George H. Smith, although the notes were transferred to him by de- 
livery, use the Anthes & Smith title to insulate the ultra vires attack 
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of the Cattle Company? Does not the transférée for value of nego- 
tiable paper obtain whatever title his transferror had, irrespective of 
the mode of transfer? As we hâve hereto.fore said, thèse notes are 
Kansas contracts; and, if there are statutes of that state which déter- 
mine the légal position of the holders thereof, they must be enforced. 
Sections 5302-5311, Gen. Stat. Kan. 1909, read as follows: 

"Sec. 5302 — Where the holder of an instrument payable to hls order trans- 
fers it for value without Indorslng it, the transfer vests in the transférée such 
tltle as the transferror had therein, and the transférée acqulres, in addition, 
the right to hâve the indorsement of the transferror ; but for the purpose of 
deterralnlng whether the transférée is a holder in due course, the negotiation 
takes effect as of the time when the indorsement is actually made." 

"Sec. 5311 — In the hands of any holder other than a holder in due course, 
a negotiable instrument Is subject to the same défenses as If it were nonne- 
gotiable; but a holder who dérives his tltle through a holder in due course, 
and who Is not himself a party to any fraud or illegality afCécting the instru-. 
ment, has ail the rights of such former holder in respect of ail parties prlor 
to the latter." 

[6,7] The last clause of section 5302 has no application to the 
question now under discussion, for there never was any indorsement 
of the four notes in question by Anthes & Smith; and counsel for 
George H. Smith are not claiming that he was an indorsee in due 
course, but that under the first clause of this section and the last clause 
of section 5311, George H. Smith obtained whatever title Anthes & 
Smith had. The last section does not read: "But a holder in due 
course who dérives his title through a holder in due course and who 
is not," etc. Such language would b'e entirely useless, for if the holder 
was a holder in due course, he would be fuUy profected in any event. 
The law was enacted in order to protect ail holders of whatever char- 
acter of negotiable paper, providing they dérive their title to the same 
from a holder in due course. Anthes & Smith were holders in due 
course, free from any defect of title of prior parties, and free from 
défenses available to prior parties among themselves, and could hâve 
enforced payment of the notes for the fuU amount thereof against ail 
parties liable thereon. Gen. Stat. Kan. §§ 5305-5310. Being such 
holders when they transferred the notes to George H. Smith for value 
without indorsing them, the transfer vested in George H. Smith such 
title as Anthes & Smith had. Section 5302, supra. This provision of 
the law négatives the idea that there can be no transfer except by in- 
dorsement, for the reason that the law déclares what title a transférée 
shall acquire, when it is transferred to him without indorsement. It 
is true section 5311 uses the word "holder" in describing the persons 
who shall dérive their title to negotiable instruments from a holder in 
due course ; and counsel for the Cattle Company urge the proposition 
that George H. Smith was not a holder under the provisions of section 
2 of the Negotiable Instruments Law of Kansas. That section pro- 
vides as follows: 

"Définitions and meaning of terms. In this act, unless the context other- 
wise requires: * * * 'Holder' means the payée or indorsee of a bill or 
note, who is in possession of it, or the bearer thereof." Gen. St. 1909, | 5248. 

The same section provides that the word "bearer" when used in the 
act means the person in possession of a bill or note which is payable 
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to bearer. It is claimed that George H. Smith was not the bearer of 
the notes because they were not payable to bearer, and that he was 
not a payée or indorsee for the reason that he was not named as payée 
in the notes and they are not indorsed to him. It will be noticed, how- 
ever, that the law only provides that thèse définitions shall apply un- 
less the context of any particular portion of the law otherwise re- 
quires. To décide that the word "holder" as used in the first part of 
the last clause of section 5311, hereinbefore quoted, does not include 
a transférée like George H. Smith, who received the notes in question 
from Anthes & Smith without their indorsement, would be inconsist- 
ent with the first clause of section 5302, above quoted, for that sec- 
tion provides that where a holder of an instrument payable to his or- 
der transfers it for value without indorsing it, the transfer vests in 
the transférée such title as transferror bas therein. This section sim- 
ply uses the words "transfer" and "transférée," and in no way dé- 
clares that a transférée shall also be a holder within the définition of 
section 2, above mentioned . We, theref ore, think, within the language 
of said section 2, that the context of sections 5302 and 5311 require 
that the word "holder," used in the beginning of the last clause of 
section 5311, should be held to include any transférée of negotiable 
paper. 

The resuit of what we hâve said is that we are of the opinion that 
George H. Smith has the same title to the four notes in controversy 
that was possessed by Anthes & Smith, by virtue of the statutes of 
Kansas, and that, possessing such title, he is entitled to enforce pay- 
ment of the same-against the Cattle Company. We hâve thus far 
considered the question last discussed with référence to the statutes 
of Kansas, and we think our interprétation of the same is in line with 
the décision of the Suprême Court of Kansas in Underwood v. Fosha, 
89 Kan. 768, 133 Pac. 866; and we think the weight of authority, in- 
dependent of statute, is in favor of the views hereinbefore expressed. 
Section 803, 1 Dan. Neg. Inst. (5th Ed.) ; Gunnison County Commis- 
sioners v. Rollins, 173 U. S. 255, 19 Sup. Ct. 390, 43 L. Ed. 689 ; Town 
of Fletcher v. Hickman, 165 Eed. 403, 91 C. C. A. 353; Cromwell v. 
County of Sac, 96 U. S. 51, 24 L. Ed. 681 ; Bodley v. National Bank, 
38 Kan. 59, 16 Pac. 88. 

The case of the First National Bank v. McCullough, 50 Or. 508, 93 
Pac. 366, 17 L. R. A. (N. S.) 1105, 126 Am. St. Rep. 758, is relied 
upon by counsel for the Cattle Company. This case may be said to 
be contrary to the views hereinbefore expressed. It has been reported 
in 17 L,. R. A. (N. S.) 1105, and an interesting note accompanies the re- 
port of the case, in which the annotator does not agrée with the con- 
clusion reached in the case cited. 

We place our décision upon the statutes of Kansas as construed by 
the Suprême Court of that state, and as we construe them. We can- 
not see how the ruling thus established can work any injustice. The 
Cattle Company could not hâve avoided the notes on the ground of 
ultra vires in the hands of Anthes & Smith, and they are in no worse 
position now than they would hâve been if Anthes & Smith still owned 
thera. 
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The decree below is reversed, and the cause is remanded, with di- 
rections to dismiss the original bill at the costs of the complainant and 
to enter a decree in favor of the cross-complainant, George H. Smith, 
as prayed for in his cross-bill, and that he also recover his costs 



KEMMERER et al. y. ST. LOUIS BLAST FUKNACB CO. et al. 
(Circuit Court of Appeals, Elghth Circuit February 24, 1914.) 

No. 4044. 

1. JUDGMENT (I 735*) RES JtJDICATA QUESTIONS CONCLUDED. 

A judgment of a state court, In an action on a note brouglit by the 
payée, whlch adjudges that the maker, who counterclaimed on the. 
ground that bonds pledged by It to the payée to seeure the note were 
worth about $4,000, and that the payée sold them at prlvate sale and 
purchased them, and allowed the maker a crédit of $100, take nothlng 
by Its counterclaim, is not res judicata on the Issue of the valldlty of 
the bonds. 

[Ed. Note.— For other cases, see Judgment, Cent. Dlg. S§ 1263, 1265; 
Dec. Dlg. § 735.*] 

2. Corporations (§ 469*) — Bonds — Fiotitious Issue. 

Under Const. Mo., art. 12, § 8, and Rev. St. Mo. 1909, § 2981, providing 
that bonds of a corporation shall be issued only for money paid, labor 
done, or property actually recelved, and ail flctitlous Increase of indebt- 
edness shall be void, bonds of a corporation, issued and pledged to se- 
eure a pre-existing debt due from it, are Invalid where no considération 
passed to it from the créditer. 

[Ed. Note. — For other cases, see Corporations, Cent Dlg. | 1832 ; Dec. 
Dlg. § 469.*] 

Appeal from the District Court of the United States for the East- 
ern District of Missouri; David P. Dyer, Judge. 

Suit by M. S. Kemmerer and another, a copartnership, doing busi- 
ness as the Whitney-Kemmerer Company, against the St. Louis Blast 
Furnace Company and others. From a decree denying relief, complain- 
ants appeal. Affirmed. 

Henry B. Davis, of St. Louis, Mo. (Charles Erd, of St. Louis, Mo., 
on the brief), for appellants. 

William G. Pettus, Lewis & Rice, and Stewart, Bryan & Williams, 
ail of St. Louis, Mo., for appellees. 

Before SANBORN and CARLAND, Circuit Judges, and RINER, 
District Judge. 

CARLAND, Circuit Judge. On October 23, 1912, the District 
Court for the Eastern District of Missouri, Eastern EHvision, entered 
a decree of foreclosure and sale in an action therein pending, wherein 
Whitney-Kemmerer Company, a copartnership, were complainants, 
and the St. Louis Blast Furnace Company, St. Louis Union Trust 
Company, and the McPheeters Warehouse Company were défendants. 
The property covered by the mortgage or trust deed was sold and 
the proceeds, ambunting to $75,000, was paid to the receiver appointed 

•F'»r other cases see same topio & § NnMBBK in Dec. & Am. Dig3. 1907 to date, & Rep'r Indexes 
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by the court, and now awaits distribution. The court referred ail 
cïaims against the Blast Furnace Company, the mortgagee, to a mas- 
ter, who heard ail parties interested, and made a final report which 
was approved by the court. Among the claims presented to the master 
for allowance, were those of Whitney-Kemmerer Company, which 
arose in this way : October 1, 1910, the St. Louis Blast Furnace 
Company executed and delivered its promissory note to Whitney-Kem- 
merer Company for the sum of $3,664.62, payable November 25, 
1910, with interest at 7 per cent, per annum from date. The note 
was given by the Furnace Company to Whitney-Kemmerer Company 
in settlement of a pre-existing and past-due indebtedness for goods, 
wares, and merchandise sold and delivered by the payée in said note 
to the maker thereof. The note contained a collatéral security agree- 
■ ment in the usual form, which recited that $4,000 in bonds of the 
Furnace Company were deposited with Whitney-Kemmerer Company 
as security for the payment thereof. Two of the bonds pledged were 
for $1,000 each, and four for $500 each. They were part of a séries 
of 300 bonds, ail of like date and ténor, except as to amount and ma- 
turity, aggregating in principal sum $200,000, and ail equally secured 
by a certain mortgage dated as of January 1, 1910, made by the Fur- 
nace Company to the St. Louis Union Trust Company as trustée, 
being the same mortgage which was foreclosed in the présent proceed- 
ings. About February 1, 1911, the Whitney-Kemmerer Company sold 
the bonds pledged to secure the payment of the note at private sale 
for $100; D. S. Bygate, acting for the pledgees, purchased the bonds 
for their use and benefit. November 17, 1911, Whitney-Kemmerer 
Company recovered a judgment against the Furnace Company on the 
note for $4,237.61, being the amount of principal and interest due 
thereon, less the $100 received from the sale of the bonds. July 1, 
1912, there was due on the judgment $4,440.60, and on the bonds the 
sum of $4,480. Whitney-Kemmerer Company presented both of thèse 
claims for allowance to the master, claiming that the amount due on 
the bonds was a secured claim under the mortgage. The master dis- 
allovv'ed the amount claimed to be due on the bonds, for the reason 
that the bonds were void, there being no lawful power in the Furnace 
Company, under the laws of Missouri, to issue the same under the cir- 
cumstances shown in the record, the Furnace Company having been 
organized under the laws of that state. 

[1] In the suit on the note in the Circuit Court of St. Louis, the 
Furnace Company interposed a counterclaim, wherein it alleged that 
the bonds pledged to secure the payment of the note were worth ap- 
proximately $4,000, and that Whitney-Kemmerer Company had sold 
the same at private sale, purchased the bonds themselves and only 
allowed a crédit of $100, and the counterclaim prayed for a judgment 
against Whitney-Kemmerer Company for $3,900. At the trial the 
court adjudged that the Furnace Company take nothing by its coun- 
terclaim. The Whitney-Kemmerer Company claimed before the mas- 
ter that the validity of the bonds in question was adjudicated in the 
suit on the note; the master held otherwise. The report of the mas- 
ter having been approved by the District Court, Whitney-Kemmerer 
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Company has appealed from the judgment approving the master's re- 
port, so far as their claim on the bonds is concerned. Only two er- 
rors are assigned, the ruling of the court holding the bonds invalid, 
and the ruHng on the plea of res adjudicata. The validity of the 
bonds was in no wise in issue in the suit on the note, and the ruling 
below upon the plea of res adjudicata must be affirmed. 

[2] We now corne to consider the ruling of the court holding the 
bonds invalid. The law of Missouri which it is claimed invalidâtes 
the bonds is as f ollows : 

"No corporation shall issue stock or bonds, except for money pald, labor 
done or property actually received, and ail flctitious increase of stock or 
Indebtedncss shall be void." Const. Mo., art. 12, § 8. 

"Tlie stock or bonds of a corporation shall be issued only for money 
pald, labor done or money or property actually received." Rev. St. Mo. 1909, 
§ 2981. 

A reading of the plain language of the Constitution and statute, 
ought to be sufficient to uphold the ruling of the court below. We 
approach the considération of the question involved with the belief 
that it is our duty to give effect to such législation in ail cases where 
the law applies, and not by any strained construction to thwart its 
purpose out of any considération of mère business convenience. This 
case présents a good illustration of the evil which the lawmaking 
power sought to prevent. No considération, whatever, passed from 
Whitney-Kemmerer Company to the Furnace Company at the time 
the bonds were issued and pledged, and none ever has passed on ac- 
count of the bond issue ; still an indebtedncss of $4,480 is sought to 
be proved against the Furnace Company. If this does not make the 
amount of the claim fictitious within the meaning of the law, then 
we are unable to comprehend the meaning of the word. Fictitious — 
not true or real. Cent. Dict. 

In Wisconsin the Législature, in order to prevent the issuance of 
bonds by corporations under such provisions as above quoted, by 
having a small considération pass at the time the bonds are issued, 
has provided that corporations of that state shall not issue any bonds 
or other évidence of indebtedncss, except for money, labor or prop- 
erty estimated at its true value actually received by it, equal to 75 
per cent, of the par value thereof, and that ail bonds issued, contrary 
to the provisions of this law, should be void. Section 1753, Wisconsin 
Statute. Such a law would prevent just what happened in the case 
at bar. The Whitney-Kemmerer Company received the bonds, and 
soon sold them at private sale to themselves for $100, and now pré- 
sent a claim against the Furnace Company for $4,480. It is not sur- 
prising that the Furnace Company went into the hands of a receiver ; 
no corporation could survive such business methods. 

The Constitution of Arkansas of 1874 (article 12, § 8) contained a 
provision for ail practical purposes the same as the above provision 
quoted from the Constitution of Missouri. In Memphis & Little Rock 
Railroad v. Dow, 120 U. S. 287, 7 Sup. Ct. 482, 30 L. Ed. 595, the 
Suprême Court, in holding that sudh a provision did not prevent the 
carrying out of an agreement between mortgage bondholders of an 
embarrassed railroad company in the state of Arkansas, by which it 
212 F,— 6 



66 212 FEDERAL REPORTEE 

was agreed that trustées should buy in the mortgaged property on 
foreclosure, and convey it to a new company to be organized by fhe 
bondholders, which should issue new mortgage bonds to pay the ex- 
penses of the sale, and other new mortgage bonds to be taken by the 
bondholders in lieu of their old bonds, and full paid-up stock sub- 
ject to the mortgage debt, to be delivered to and held by the bond- 
holders without any payment of money, said: 

"The prohibition agalnst the îssuing of stock or bonds, except for money 
or property actually received or labor done, and agalnst the flctltlous in- 
crease of stock or Indebtedness, was Intended to protect stockholders agalnst 
spoliation, and to guard the public agalnst securlties that were absolutely 
worthless. One of the mlschiefs sought to be remedied Is the floodlng of 
the market with stock and bonds that do not represent anythlng whatever 
of substantial value." 

In the same case the court approved the following language used 
by the Suprême Court of Illinois in Peoria & Springfield Railroad Co. 
V. Thompson, 103 111. 187, saying: 

"In référence to a provision in the Constitution of Illinois, adopted In 
1870 [Const. 1870, art. 11, § 13], containing a prohibition, as to railroad 
corporations, similar to that imposed by the Arkansas Constitution upon 
ail private corporations, the Suprême Court of the former state, in Peoria 
& Springfield Railroad Co. v. Thompson, 103 111. 187, 201, said: 'The lat- 
ter part of the clause of the Constitution in question, which déclares that 
"ail stocks, dividends, and other fictitious increase of the capital stock or 
indebtedness of sueh corporation shall be void," we think, clearly points 
eut the chief object which the constitutional convention sought to accomplish 
in adopting it; and to this we must look In a large degree, for a solution 
of the language which précèdes it The object vras, doubtless, to prevent 
reckless and unscrupulous speculators, under the guise or prêteuse of build- 
ing a railroad or of accomplishing some other legltimate corporate purpose, 
from fraudulently Issuing and putting upon the market bonds or stocks that 
do not and are not intended to represent money or property of any kind, 
either in possession or expectancy ; the stock or bonds in such case being 
entirely flctltlous. • * * Under this provision of the Constitution railroad 
companles hâve no right to lend, give away, or sell on crédit, thelr bonds 
or stock, nor hâve they the right to dispose of either, etecept if or a présent 
considération, and for a corporate purpose.' " 

Without some such provision as is found in the laws of Wisconsin 
the provisions that we hâve quoted from the Constitution and law of 
Missouri do not require that money, property, or labor, received in 
exchange for bonds, shall be of the equal market value of the bonds, 
provided the transaction is a real one, based upon a présent considér- 
ation, and having référence to legitimate corporate purposes. In 
Farmers' Loan & Trust Co. v. San Diego St. Car Co. (C. C.) 45 Fed. 
518, Judge Ross, in speaking with référence to a constitutional pro- 
vision of CaHfornia, similar to the one in the Constitution of Mis- 
souri, used the following language: 

"This constitutional and statutory inhibition is plain, and has but one 
meanlng — the money paid, labor done, or property actually received must 
be paid, performed, or received, as the case may be, on account of the issu- 
ance of the bonds ; and any bonds issued coutrary to this provision are 
of course lUegally issued. This provision does not mean, and cannot be held 
to mean, that such bonds may be issued as collatéral security for any sort 
of pre-existing Indebtedness. Now none of the bonds In question are, or 
ever were, Issued or held for money paid, labor performed, or property actu- 
ally received on account of their issuance. On the contrary, ail of them 
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were dellvered and are held as collatéral security in part for pre-existlng In- 
debtedness of the défendant corporation," etc. 

In Nichols v. Waukesha Canning Co. (D. C.) 195 Fed. 807, Sanborn, 
District Judge, in holding that the issuance of bonds by a corporation 
for antécédent debts was not an issuance for money, labor, or prop- 
erty within the provisions of section 1753, Statute of Wisconsin 1898, 
said: 

"Literally consldered, thèse bonds are not within the statute, because thej 
were not Issued for money, nor for property estimated at its true money 
value. Existing debts are not money, and to say that they are property 
capable of estimation at Its true money value does considérable violence to 
the words used. No property, claim, or debt was released or given up. 
Had the bonds been issued at the time of the respective loans, but for some 
reason the money not then paid over, subséquent payment of it might fair- 
ly be said to bring the case within the statute. The bonds would then be 
issued for money, as in the Kenosha Case they were issued for property. 
Haynes v. Kenosha Electric Co., 139 WIs. 227, 119 N. W. 568, 121 N. W. 124. 
Again, if the notes or claims had been given up and canceled, and the bonds 
taken outright at not more than four to three, another question would be 
presented. This might be held the purchase of property at not less than 
three-fourths of its true value. No such novatlon, however, occurred. The 
intent and purpose of the statute will be presently consldered; but from 
the language alone it is clear to a démonstration that the issue of bonds 
for a pre-existing debt not surrendered is not covered. Pre-existlng debts 
are neither money nor property capable of being valued unless actually given 
up. * » * The true intent and purpose of the statute were to prevent 
the création of corporate securltles not representing actual value, and also 
to prevent the sacrifice of such value by summary sale of the bonds. Such 
sales of fairly good securities, whlch may hâve been pledged at the lawful 
rate of four to three, often resuit most disastrously to the debtor. The 
bonds, put ont at three-fourths their value, at forced sale bring 5 to 25 per 
cent, of their face. Thls is applied to the debt, and the balance still stands 
agalnst the debtor, plus the par value of the bonds sold. The sale may thus 
nearly double the total indebtedness. It is said in argument that the lan- 
guage of the Wisconsin court in the Pflster Case, as to the necessity of an 
argument [agreement] that pledged bonds shall be accounted for on the basis 
of at least three-fourths par, Is a dictum, not necessary to the actual décision. 
Possibly thls is true, but its wisdom cannot be gainsald. If bonds can be 
pledged at 75 and then sold at 5, the restriction imposed by the statute is 
of no force." 

The history of the bonds pledged in this case makes the language 
above quoted appropriate. In Pfister v. Milw. Elec. Ry. Co., 83 Wis. 
86, 53 N. W. 27, bonds for $250,000 were issued as security for a 
cash loan of $125,000. Chief Justice Lyon, in speaking of the provi- 
sions of the Wisconsin statute, said : 

"The object of the statute is to protect stockholders and bona flde creditors 
from the improvident issue of its bonds by the corporation, whlch might, and, 
If allowed, probably would, resuit in the wrecking of the corporation. Hence 
the statute requires that no corporate bonds shall be issued unless the 
Company shall actually receive therefor 75 per cent, of their par value. 
When a corporation puts its bonds beyond its control by hypothecatlng them 
es security for loans, or for any other purpose, or in any other manuer, it 
Issues them, within the meaning and intention of the statute. If it so hy- 
pothecates them vrithout stipulating that they shall be accounted for at not 
less than 75 cents on the doUar of their par value, it violâtes the statute, 
and the bonds thus issued are void. Any other construction would render 
the statute a dead letter, thus defeating ail the vsise and salutary purposes 
It was intended to accomplish. Had the Company sold Pflster the 250 bonds 
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for $125,000, It would hâve been a safer transaction for stockholders and 
bona flde creditors ot the corporation, for in that case nothing would hâve 
remained due to Pflster. But now, if thls transaction Is upheld, Pflster 
may sell his remalning bonds for 25 cents on the dollar of thelr face value, 
or less, and thus leave due him a large debt from the company, vrhUe the 
Company would remain liable for the full face value of the bonds. No con- 
struction of the statute whlch would permit such an évasion of its provisions 
can be tolerated." 

The same rule was adopted by the Circuit Court for the Eastern 
District of Wisconsin in National Foundry & Pipe Works v. Oconto 
Water Co. (C. C.) 52 Fed. 36, approved in Mowry v. Farmers' L. & 
T. Co., 76 Fed. 38, 22 C. C. A. 52. The authorities are in entire har- 
mony to the effect that under such provisions of law as we are con- 
sidering, a pledge of bonds is an issue thereof ; that where there is no 
statutory restriction the courts will ordinarily leave a private corpora- 
tion to détermine the amount of labor, property, or money which it 
will receive for its bonds or other évidence of indebtedness ; that a 
private corporation having authority to borrovv money may pledge its 
bonds for that purpose. But the great weight of authority is clearly 
to the eiïect that the money, labor, or property received for the bonds, 
whatever its value, must constitute a présent considération for the is- 
suance thereof. Counsel for appellant hâve cited cases which they 
claim are authority for the proposition that a private corporation may 
pledge its bonds to secure an antécédent debt, under such constitutional 
and statutory provisions as are in force in Missouri. An examination 
of thèse cases discloses that not more than one of them can be said to 
support the proposition as stated, and it is doubtful whether that one, 
when rightly considered, does so. The case last referred to is Nelson 
V. Hubbard, 96 Ala. 238, 11 South. 428, 17 L. R. A. 375. Under the 
Code of Alabama a private corporation bas the power — 

"to borrow money, and to mortgage, or otherwise convey or pledge its prop- 
erty, real or Personal, and its franchises to secure the payment of the money 
so borrowed, or any other debt contraoted by it." 

The Constitution of Alabama bas the same provision as that of Mis- 
souri. The Suprême Court of Alabama in the case cited decided that 
a différence between the amount of bonds issued and the debt does 
not create a fictitious increase of indebtedness if they can properly be 
regarded as issued for money, labor done, or money or property actually 
received, and that the power to borrow money given by the Code in- 
cluded the power to pledge the bonds of the corporation, secured by its 
mortgage on property as collatéral security for debts of the corporation 
presently created or already owing. Whether or not the bonds of a 
private corporation could be pledged for an antécédent debt was not 
the question directly in issue in the case, and we fail to find in it any 
strong support for the position of counsel. Firth Co. v. South Caro- 
lina Loan & Trust Company, 122 Fed. 569, 59 C. C. A. 73, is not in 
point. In that case it appears that the Constitution of South Carolina 
has the same provision as that of Missouri, and the court decided that 
a pledge of bonds was an issue thereof, the bonds in the case being 
issued for a présent considération in money, which was spent by the 
corporation for legitimate corporate purposes, to wit, the purchase of 
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machinery. The case also decided that the mère fact that the amount 
of the bonds exceeded the indebtedness did not create a fictitious in- 
debtedness. Western Supply Co. v. U. S. Mex. Trust Co., 41 Tex. 
Civ. App. 478, 92 S. W. 986, simply decided that the Texas Southern 
Railway Company, having authority under the laws of Texas to issue 
bonds, could pledge them, and that the constitutional provision of 
Texas, which is the same as that of Missouri, did not mean that there 
must be a dollar in money received for each dollar of bonds. Gil- 
christ Trans. Co. v. Phœnix Ins. Co., 170 Fed. 279, 95 C. C. A. 475. 
This case decided that a pledge of bonds was an issue thereof and that 
a private corporation that had the power to borrow money, under the 
laws of Ohio, and issue bonds and notes therefor, could pledge its 
bonds to secure another indebtedness. No constitutional or statutory 
provisions like those in the case at bar were considered by the court. 

Farmers' Loan & Trust Co. v. Toledo, 54 Fed. 759, 4 C. C. A. 561. 
It was decided in this case that under the laws of Michigan, which au- 
thorize railroads to issue and dispose of bonds for the purpose of bor- 
rowing money, a railroad company might pledge its bonds for money 
borrowed. No constitutional or statutory provisions like those in 
the case at bar were in the case. 

Atlantic Trust Co. v. Woodbridge Canal, etc., Co. (C. C.) 79 Fed. 
842. In this case Judge Morrow decided that a provision of the Con- 
stitution of California, similar to that of Missouri, did not prevent 
corporations from pledging their bonds as collatéral' security to secure 
the payment of a debt less in amount than the amount of the bonds, 
and also that to pledge the bonds was an issue thereof. 

We hâve examined ail the cases cited by counsel, and hâve examined 
ail others which we hâve been able to find ; and, with the exception of 
Nelson v. Hubbard, supra, we find the whole trend of authority sup- 
porting the proposition that there must be a présent considération, in 
order to satisfy the demands of such constitutional and statutory pro- 
visions as are hère involved. Any other construction simply fritters 
away the safeguards which the Législature sought to throw around 
the création of corporate indebtedness. 

The decree below must be affirmed ; and it is so ordered. 



ILLINOIS CENT. R. 00. v. NELSON. 

(Circuit Court of Appeals, Elglith Circuit. March T, 1914.) 

No. 3967. 

(Syllalus hy the Court.) 
1. Master and Seevant (§ 250*) — Injubt to Servant — Procédure— State 

AND FEDERAL LAW. 

Where, in an action agaiast a common carrier for a négligent injury, 
tlie same party, if any one, is entitled to recover on the alleged cause of 
action, and the rules of law governing the trial of the issues in the case 
are the same under the fédéral employers' liability act and under the 
State laws, and no question of jurlsdlction is involved, it is immaterial 

*For other cases see sajue topic & % numbsb In Dec. & Am. Dlgs. 1907 to date, <t Eep'r Indexes 
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whether the action, trial, and judgment are conducted under the fédéral 
laws or under the state laws. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. ! 805 ; 
Dec. Dlg. $ 250.*] 

2. Appeal and Erbob (8 854*) — Habmless Ebbob — Ebeoneous Rbason fob 

RULING. 

The fact that a court glves a wrong reason for a right ruling does not 
render it erroneous. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3403, 
3404, 3408-3424, 3427-3430 ; Dec. Dlg. § 854.*] 

3. WlTNESSES (§ 269*) CBOSS-BXAMINATION EXTENT. 

The party on whose behalf a wltness Is called bas the rlght to restrict 
his cross-examlnatlon to the subjects of his direct examination, and a 
violation of this right is réversible error. If the cross-examiner would 
inquire of the witness concerning matters not opened on the direct ex- 
amination, he must call him on his own behalf. 

[Ed. Note.— For other cases, see Witnesses, Cent Dlg. §§ 949-954; Dec. 
Dig. § 269.*] 

4. Damages (§§ 32, 60, 52*) — Pebsonal Injubies. 

In an action for a Personal injury, the plaintiff may recover for the 
bodily suffering and mental pain which are inséparable from, and so neces- 
sarily and inevitably resuit from the injury, in this case for the mental 
pain whlch the plaintifl sustained while, Immediately after a wreck, he 
was pinned to the ground so near a fire that he was in danger of being 
burned before he could be released by the sawing of a beam. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 40, 41, 71, 100, 
255, 2,57-259 ; Dec. Dig. |§ 32, 50, 52.*] 

6. Masteb and Servant (§ 265*) — Injubt to Railboad Employé. 

It is not indispensable to a recovery under the law of lowa (section 
1307, Code 1873) for an injury caused by the opération of a railroad by 
the défendant that the plaintûf should prove that at the time he was In- 
jured he was engaged in the discharge of some duty in connection with 
the use or opération of the railroad. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 877- 
908, 955 ; Dec. Dig. § 265.*] 

6. Tbial (§ 260*) — Instructions. 

The refusai to glve a requested instruction in the words of counsel is 
not error, where the court embodies the substance of the instruction in 
its gênerai charge. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 651-659; Dec. 
Dig. § 260.*] 

7. Appeal and Eebob (§ 760*) — Assignments or Ebbob — Bbief. 

Where counsel do not consider errors asslgned of sufficient Importance 
to point out in their brief the pages in the bill of exceptions in the printed 
transcrlpt of the record where the rulings of the court challenged with 
the objections and exceptions to them may be found, the court will not 
ordinarlly dêem them of sufficient materiality to search through the rec- 
ord to flnd and dlscuss them. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 3095 ; 
Dec. Dig. § 760.*] 

In Error to the District Court of the United States for the Northern 
District of lowa ; Henry T. Reed, Judge. 

Action by Lu Verne D. Nelson, a minor, by Emma D. Nelson, his 
next friend, against the .Illinois Central Railroad Company. Judg- 
ment for plaintiff, and défendant brings error. Affirmed. 

*For other eases see same toplc & ! numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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F. H. Helsell, of Ft. Dodge, lowa (Helsell & Helsell, of Ft. Dodge. 
lowa, and Blewett lyce and W. S. Horton, both of Chicago, 111., on 
the brief), for plaintifif in error. 

M. J. Wade, of lowa City, lowa, and Arthur G. Bush, of Davenport, 
lowa (Wade, Dutcher & Davis, of lowa City, lowa, Ely & Bush, of 
Davenport, lowa, and Loren Risk, of Waterloo, lowa, on the brief), 
for défendant in error. 

Before SANBORN and SMITH, Circuit Judges, and POPE, Dis- 
trict Judge. 

SANBORN, Circuit Judge. The plaintifif below, Lu Verne D. Nel- 
son, was a fireman employed by the Illinois Central Railroad Com- 
pany in firing the engine on the first section of its train No. 71 going 
west on the night of January 6, 1912. When that engine arrived at 
the station of Wise, it went out of commission, the way car or caboose 
of that section was attached to the rear of the second section of No. 
71, and when this composite train went out of Jesup, the next station 
west, Nelson was riding in that caboose. About four miles west of 
Jesup, while that train was proceeding on its way, the third section 
of No. 71 ran into the rear of it and seriously injured the plaintifif. 
He sued the'company for négligence and recovered a judgment of 
$6,000. The railroad company spécifies many alleged errors in the 
trial, but those upon which its counsel seem to rely most confidently 
challenge the rulings of the court relative to the question whether the 
recovery should hâve been had under the fédéral employers' liability act 
or under the law of the state of lowa. Thèse rulings relate to motions 
to amend the pleadings, to the striking out of évidence tending to 
prove that the plaintifif and défendant were both engaged in Interstate 
commerce when the plaintifï was injured, to the admission and ex- 
clusion Of évidence, and to instructions to the jury given and refused. 

[1] In his original complaint Nelson stated a cause of action un- 
der both the fédéral law and the state law. The défendant answered 
that it admitted that the, plaintifif was injured at the place stated in his 
complaint, but that it denied that the plaintifif or the défendant was 
engaged in Interstate commerce at the time of the accident and injury. 
It alleged that the plaintifï assumed the risk of the accident and that 
he was guilty of négligence which contributed to his injury. After 
the jury was impaneled and before any évidence was introduced, coun- 
sel for the défendant admitted in open court that the défendant was 
liable for the injury of the plaintifif, unless the latter assumed the risk 
of his injury or was guilty of contributory négligence. Thereupon 
counsel for the plaintifif immediately made a motion to amend his com- 
plaint by striking out the averment that the plaintifif and the défend- 
ant were engaged in Interstate commerce at the time of the accident 
so that the complaint would state a cause of action under the law of 
lowa alone. Although the défendant had denied in its answer that 
either of the parties was engaged in interstate commerce at the time 
of the accident, its counsel objected to this amendment. Counsel for 
the plaintifï then ofifered to admit that both parties were engaged in 
interstate commerce if counsel for the défendant would say that he 
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vvished to allège that fact. His offer, however, was not accepted, and 
the court granted his motion to amend. The paragraph of deîend- 
ant's answer in which it had denied that either of the parties was en- 
gaged in interstate commerce at the time of the accident read in this 
way: 

"It admits that at the tlme stated It was a corporation engaged at certain 
places in interstate commerce, but it specifically dénies ttiat at the time and 
place where the défendant claims he was injured that either the plaintifï 
or défendant at the time of the accident and in connection therewith, was en- 
gaged in Interstate commerce." 

As soon as the plaintiff's amendment which stated his cause of ac- 
tion under the state law was allowed, defendant's counsel moved to 
amend this paragraph of the answer by substituting for the words, 
"but it specifically dénies" therein the words, "and it admits and 
avers," and by substituting the word "and" for the word "or" between 
the words "plaintiff" and "défendant." The court granted this mo- 
tion. In the course of the trial évidence was introduced which tended 
to prove that each of the parties was engaged in interstate commerce 
at the time of the accident. At the close of the trial no substantial 
évidence had becn introduced in support of the défense of assumption 
of risk, or in support of the défense of contributory négligence. The 
plaintiff then moved the court to strike out the évidence that the par- 
ties were engaged in interstate commerce at the time of the accident 
on the ground that the answer did not set up that défense, counsel 
for the défendant moved to amend the answer so as to plead that 
défense, but his motion was denied, and the motion of the plaintiff 
to strike out the évidence was granted. 

No error is perceived in thèse rulings. The défendant was of- 
fered ils choice of the défense of a cause of action for an admitted 
liability under the fédéral law or under the state law. When the plain- 
tiff alleged that his cause of action arose under the fédéral law, the 
défendant denied that it arose under that law. When the plaintiff 
alleged by an amendment that his cause of action arose under the 
state law, counsel for the défendant now insists that he intended to 
amend his answer so as to plead that it arose under the fédéral law. 
The court held that his amended pleading was insufhcient to pré- 
sent that issue, and that ruling was clearly right, for it was indis- 
pensable to a plea of that fact that the défendant, should aver that 
the plaintiff and his employer were each engaged in interstate com- 
merce at the time of the accident, and the défendant did not allège 
that the plaintiff was so engaged. There was no error in the grant- 
ing of the motion to strike out the évidence to the effect that the 
parties were engaged in interstate commerce because there was no 
pleading to warrant its admission and it was no abuse of discrétion 
for the court to refuse the défendant permission, at the close of the 
trial, to inject that issue into the case when the record conclusive- 
ly proved that the only purpose of the attempt to introduce it was 
to postpone the plaintiff's recovery of damages caused Ly the ad- 
mitted négligence of the défendant. 

Not only this, but if there had been error in thèse rulings it 
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would net hâve been fatal- to this trial, because defendant's liability 
for its négligence was admitted, there was no substantial évidence 
of the plaintifï's assumption of the risk of his injury, or of bis con- 
tributory négligence, the same person, the plaintifif, was entitled to 
recover whether his cause of action arose under the fédéral law or 
under the state law, the only question remaining at issue was the 
amount of the recoverable damages, and the rules for the measure- 
ment of thèse damages were identical under the fédéral law and 
under the state law, so that it appeared beyond doubt from the 
pleadings and the évidence that an error in thèse ruHngs did not 
préjudice and could not hâve prejudiced the défendant, and error 
without préjudice is no ground for reversai. Where, in an action 
against a common carrier for a négligent injury, the same party, 
if any one, is entitled to recover on the alleged cause of action, and 
the rules of law governing the trial of the issues in the case are 
the same under the fédéral employers' liability act and under the 
state laws, and no question of jurisdiction is involved, it is imma- 
terial whether the action, trial, and judgment are had under the 
fédéral law or under the state law. 

Because there was no substantial évidence to sustain a verdict 
that the plaintiff assumed the risk of his injury or that he was 
guilty of contributory négligence, this record satisfîes beyond doubt 
that the alleged errors in the rulings of the court on thèse subjects, 
as well as on matters relating to the question whether the cause 
of action arose under the fédéral law or under the state law, did 
not préjudice and could not hâve prejudiced the défendant, and they 
are accordingly dismissed without further discussion, whether they 
were made upon questions regarding the pleadings, upon the ad- 
mission or exclusion of évidence, in the charge of the court, or in 
its refusai of requested instructions. 

[3] A witness was asked this question on his cross-exammation : 

"Now, when a train was abandoned that way, and the engine Is ont of 
commission, and they are talsen in by anotlier train, what crew is In charge 
of transporta tionî" 

The plaintifï objected to the évidence sought by this question as in- 
compétent, irrelevant, and immaterial, the court declared that if the 
objection that this was not proper cross-examination was made he 
would sustain it, the plaintifif made that objection, the court sustained 
it, and this ruling is specified as error. The record discloses the fact 
that the witness had testified that the conductor and crew of the sec- 
ond section of train No. 71 pulled the composite train out of Jesup 
after Nelson's engine was out of commission. When, after the above 
ruling, that fact was called to the attention of counsel for the défend- 
ant, he declared that, if he had been certain that the record so showed 
he would never hâve asked the question, counsel for the défendant 
answered that the fact that the crew of the second section pulled the 
train was conceded, and the witness then made the f ollowing answers 
to questions by the court : 

"Q. Didn't you so answer, Mr. O'Connor? A. The engine of the second sec- 
tion pulled tlie train, yes, from Wise. Q. Well, the crew that belonged to 
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that section would be opéra tlng it, wouldn't they? A. Tes, sir. Q. Nelson 
did or dld net belong to that crew? A. To that englne crew he dld not." 

Conceding that if the évidence of what crew would ordinarily take 
charge of the transportation when the engine of one train became out 
of commission and it and a part of its train was attached to another 
train was material, the court was doubtless in error in its view that the 
question which sought this évidence was not proper cross-examination. 

[2] Nevertheless, the ruling was right because the objection that 
the évidence was immaterial was interposed to it, and it certainly was 
immaterial, and the fact that the court gives a wrong reason for a right 
ruling does not make it erroneous. Moreover, the colloquy which has 
been recited demonstrates the proposition that the défendants could 
not hâve been prejudiced by the ruling in any event. 

It is specified as error that the court sustained the objection, "Not 
proper cross-examination, irrelevant, and immaterial," to the question, 
"Did you see him (Nelson) or any one else going and looking out the 
back door, or watching for that train while you were in there at that 
time ?" which the défendant propounded to a witness for the plaintifï. 
This witness had testified that after they left Jesup he was riding in 
the caboose with Nelson and others for some time before and when 
the accident occurred, and that the train had not stopped after it left 
Jesup, but he had given no testimony relative to his care or the care 
of any one to guard against the third section of train No. 71 which 
they ail knew was to f ollow it. The question, theref ore, was not prop- 
er cross-examination, and there was no error in the exclusion of the 
answer to it. The party on whose behalf a witness is called has the 
right to restrict his cross-examination to the subjects of his direct ex- 
amination, and a violation of this right is réversible error. If the 
cross-examiner would inquire of the witness concerning matters not 
opened on the direct examination, he must call him on his own behalf. 
Harrold v. Territory of Oklahoma, 169 Fed. 47, 52, 94 C. C. A. 415, 
17 Ann. Cas. 868, and cases there cited ; Résurrection Gold Mining Co. 
■v. Fortune Gold Min. Co., 129 Fed. 668, 674, 64 C. C. A. 180. 

[4] After the wreck Nelson was found pinned to the ground by a 
beam across his broken arm so near to a fire which had immediately 
started that there was danger of its burning him before the timber 
could be sawed so that he could be released. After évidence of this 
situation had been introduced, he was asked to describe his feelings or 
thoughts at that time and place with référence to the danger from that 
fîre, if there was any, and he answered, over the objection of the de- 
fendant that it "was a self-serving déclaration, no part of the res 
gest^, irrelevant, incompétent, and immaterial, and that it embraced 
matters which were not evidential of an injury," "I was in lots of pain 
and was afraid of being burned," and complaint is made that the court 
admitted this évidence. But in an action for personal injury the plain- 
tifï may recover for the bodily suffering and the mental pain, which are 
inséparable from, and which necessarily and inevitably resuit from the 
injury (Southern Pacific Co. v. Hetzer, 135 Fed. 272, 274, 68 C. C. A. 
26, 1 L. R. A. [N. S.] 288), and the bodily sufïering and mental pain 
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of which this évidence treated was of that character. There was no 
error in its admission. 

[5] Counsel for the défendant specify as error the refusai of the 
court to instruct the jury that the plaintiff could not recover under 
the laws of the state of lowa (section 1307, Code) unless he had 
proved that at the time of the accident he was engaged in the discharge 
of some duty in connection with the use and opération of a railroad; 
but there was no error in that refusai. Marion v. Chicago, Rock Island 
& Pac. Ry. Co., 64 lowa, 568, 572, 21 N. W. 86; Pierce v. Central 
lowa Ry. Co., 73 lowa, 140, 142, 34 N. W. 783. Moreover, the alleged 
errors in the charge and rulings of the court relative to the liability of 
the défendant were not and could not hâve been prejudicial to the de- 
fendant because it had admitted its liability in the absence of assump- 
tion of the risk and contributory négligence by the plaintiff, and there 
was no substantial évidence to support either of those défenses. 

[6] Complaint is made that the court refused a request to instruct 
the jury that: (1) The burden of proof was on the plaintiff regarding 
the cause of any physical condition he claimed, to establish by a pré- 
pondérance of the évidence the f acts- relied upon by him for recovery ; 
(2) that it was necessary for him to prove the cause or causes of such 
condition to a reasonable certainty, by évidence reasonably certain and 
sure, and that such cause or causes might not be determined upon sug- 
gestion, possibility, guess, or presumed without proof. But the court 
ihstructed the jury that the questions for their détermination were the 
character and extent of the injuries sustained by the plaintiff in the 
wreck in question and (2) the amount for which the défendant was 
liable to the plaintiff for such injuries, and then proceeded to say: 

"The questions you are to détermine then by your verdict are reduced to 
those twc, and I must say to you that the burden of proof is upon the plain- 
tiff in this case to establish by the fair prépondérance of the crédible évidence 
both of thèse questions. You cannot find either of them from mère con- 
jecture or guess, but you must find them from the svirorn évidence adduced 
and admitted upon the trial before you and by such reasonable inferences and 
déductions that may be drawn therefrom by you." 

There is no merit in this complaint. The refusai to give a requested 
instruction in the words of counsel is not error where the court em- 
bodies the substance of the instruction in ifs charge. 

[7] There are other spécifications of error. Counsel for the de- 
fendant assigned 52. Those upon which they appeared upon the brief 
and oral argument to place their chief reliance hâve now been discuss- 
ed and ruled. Thèse rulings hâve disposed of the larger number and 
the more important of their spécifications. Those which bave not been 
reviewed at length are doubtless of little moment, for, while counsel 
hâve cited the pages in the printed transcript where they allège in their 
assignment of errors that thèse errors hâve been committed, they hâve 
not deemed them of suflîcient importance to point out in their brief 
the pages in the bill of exceptions printed in the transcript as required 
by the rule and practice of this court, where the proof, if there be any, 
of their averment of thèse errors may be found, so that thèse spécifi- 
cations, as well as some of those which bave been searched out, con- 
sidered, and ruled, f ail under the f amiliar rule that : 
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"Whére counsel do not conslder the errors which they asslgn of suffleient 
Importance to point eut in ttieir brief ttie pages In the Mil of exceptions 
printed in the transcript wliere thie rulings which they elmllenge may be 
found, in accordance with rule 24 of this court and its former rulings, the 
court will not ordinarily deem the questions they seek to présent of suffleient 
materiality to search through the record to find and review the rulings." 
Eule 24, par. 2, subd. 3, 11 O. 0. A. Ixxxviii, 47 Fed. xi, 188 Fed. xvi, 109 C. 
0. A. xvl; Rule 21 Suprême Court, par. 2, subd. 3 (32 Sup. Ct x) ; Chicago 
Great Western Ry. Co. v. Egan, 159 Fed. 40, 46; Northwestern S. B. & Mfg. 
Co. V. Great Lakes B. Works, 181 Fed. 38, 45, 104 C. C. A. 52. 

The search which has discovered the rulings the court has discussed 
has been rewarded by the disclosure of no error, and it now invokes 
the rule and pursues the search no farther. 

Let the judgment below be affirmed. • 



MAXOR AND ALDBRMEN OF JERSEY CITY et aL v. CENTRAL B. 

CO. OF NEW JERSEY. 

• (Circuit Court of Appeals, Tliird Circuit March 25, 1914.) 
No. 1782. 

1. MuNicrPAL CoBPOBATioNS (§ 974*) — Taxation — Review — Conclusiveness. 

Where a state board of taxation and the board of equalization of taxes 
had authority only to reduce an assessment to the true value of the prop- 
erty, and had no authority to ralse the assessment of property under- 
valued by the taxing oifleers on the complaiut of a party whose property 
was overvalued, their décisions on appeals by such party for the purpose 
of having its assessment reduced were not res judlcata in a suit to enjoln 
enforcement of the tax on the ground that the assessment of its property 
at its full value, while other property was systematically undervalued, 
was an unjust discrimination. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dlg. §§ 
2083-2086; Dec. Dig. § 974.*] 

2. Municipal Corpoeations (§ 979*) — Taxation — Injunction — Adéquate 

Remedt. 

Where the state boards having authority to review assessments for 
taxation and the common-law courts could only reduce assessments to the 
true value, and could not raise other assessments systematically made at 
70 per cent, or less of the true value, without making the 165,000 or more 
owners parties, and the taxes, if paid under protest, could be recovered 
only by suit against the state, city, and county to whom they would hâve 
been distributed, there was no adéquate remedy at law against the unjust 
discrimination involved in assessing complainant's property at its full 
value, preventlng relief by injunction. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
2120-2123 ; Dec. Dig. § 979.*] 

S. Municipal Cobpoeations (§ 979*) — Taxation — Injunction — Lâches. 

Where In 1899 land was assessed for taxation, and a writ of certiorarl 
to review the assessment allowed by the New Jersey Suprême Court, from 
which court the case was taUen by writs of error to the Court of Errors 
and Appeals and United States Suprême Court, which in 1908 deeided 
against the owner's contention that the property was not taxable, and 
during the pendency of the litigation, though taxes were annually as- 
sessed, nothing was done toward tbeir collection or enforcement, a suit 
brought seven months after the issuir? of. the mandate of the United 

•For other cases see aame topic & i numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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States Suprême Court to enjoln the sale of the land for such taxes, on 
the ground that the land was assessed at its full value, while other prop- 
erty was systematlcally assessed at 70 per cent, or less of its value, was 
not barred by lâches; negotiations for the adjustment of the taxes hav- 
ing been pending during the seven months. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
2120-2123 ; Dec. Dig. § 979.*] 

4. CouBTs (§ 282*) — United States Cotjets — Jtjeisdiction — Constittttional 
Questions. 

A United States District Court had jurisdiction o'f a suit to enjoin a 
sale of land for taxes on the ground that the land was assessed at its 
full value, while other property was assessed at 70 per cent, or less of 
its value, in violation of Const U. S. Amend. 14. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 820-824 ; Dec. Dig. 
S 282.*] 

&. Constittjtionai, Law (§§ 213, 254*) — Dtjk Peocess — Eqtjal Protection of 

THE LAWS. 

The inhibition of Const. U. S. Amend. 14, against depriving a person 
of llfe, liberty, or property vrtthout due process of law, or denying the 
equal protection of the laws, applies not only to législative enactments, 
but to such conduct of the state's ministerial agents as accomplishes the 
purposes denounced. 

[Ed. Note. — For other cases, see Constitutlonal Law, Cent Dig. § 735; 
Dec. Dig. §§ 213, 254.*] 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey; John Rellstab, Judge. 

Bill by the Central Railroad Company of New Jersey against the 
Mayor and Aldermen of Jersey City and another. From a decree in 
favor of complainant (199 Fed. 237), défendants appeal. Affirmed. 

John Milton, Corp. Counsel, of Jersey City, N. J., for appellants. 
R. V. Lindabury, of Newark, N. J., and George Holmes, of Jersey 
City, N. J., for appellee. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

GRAY, Circuit Judge. The complainant below, a railroad corpora- 
tion of the State of New Jersey, filed its bill against the défendant 
below, a municipal corporation of the said state, to restrain the col- 
lection of taxes levied by the latter on assessments of complainant's 
property, alleged to hâve been so unfairly and inequitably made as 
to violate the provisions of the fourteenth amendment of the Con- 
stitution of the United States. The défendant below filed an answer 
to complainant's bill. At the hearing, évidence was taken in support 
of the allégations of the bill, but no proof s were taken by the défend- 
ant. Consequently, there is little or no dispute as to the facts of 
the case, which may be summarized (largely from the brief of the ap- 
pellee) as follows: 

The complainant is the owner of two tracts of land, consisting partly 
of upland and partly of land under the waters of the Hudson river. 
Thèse tracts are what is known as third-class railroad property — that 
is, property held for railroad uses but not yet so applied — and they 

•Por other case» see same topio & i ndmbee in Dec. & Am. Dlge. 1907 to date, &. Rep'r Indexes 
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are therefore taxable locally (Comp. Stat. N. J. 1910, vol. 4, p. 5260, 
§ 445). Complainant acquired thèse tracts by purchasing a strip of 
ripa trom the owners, and then obtaining a grant from the state for 
the lands under water in front thereof . Thèse two tracts are known 
respectively as lot 22, block 2154, and lot 1, block 1497, and were 
claimed by the taxing authorities of Jersey City to be within its terri- 
torial limits for the purpose of taxation. The greater part of thèse 
tracts consists of lands still under water, although a part of lot 22, 
block 2154, has actually been reclaimed by the complainant and is 
used by it in part for railroad purposes, there being about six acres 
occupied and used by its Phillips Street Branch Railroad. 

The complainant is a railroad corporation created by spécial charter 
granted by the state of New Jersey and is engaged in local and Inter- 
state commerce on an extensive scale. In 1899, the city of Jersey City 
assessed thèse lands for taxation. The complainant, being advised 
that the lands, at least se far as they lay under the waters of the 
Hudson river, were not within the jurisdiction of the city of Jersey 
City or of the state of New Jersey, applied to the New Jersey Su- 
prême Court for a writ of certiorari to review said assessments. The 
writ was allowed. The New Jersey Suprême Court (70 N. J. Law, 
81, 56 Atl. 239) sustained the authority of the city to tax this prop- 
erty. A writ of error was sued out from the New Jersey Court of 
Errors and Appeals to review this judgment. The judgment of the 
State Suprême Court was affirmed upon this writ of error. 72 N. J. 
Law, 311, 61 Atl. 1118. A writ of error was then sued out of the 
United States Suprême Court to review the judgment of the New 
Jersey Court of Errors and Appeals. The United States Suprême 
Court in turn affirmed the judgment of the state Court of Appeals. 
209 U. S._ 473, 28 Sup. Ct. 592, 52 L. Ed. 896. This décision was 
rendered in June, 1908, and a mandate issued, which was filed with 
the clerk of the New Jersey Court of Errors and Appeals on the 9th 
day of June, 1908, but no judgment has been entered thereon in ei- 
ther of the state courts. 

In the years subséquent to 1899, the city, persisting in its claim, 
annually assessed taxes against thèse properties. The complainant, 
in the years 1900 and 1901, appealed to the State Board of Taxation 
and that board found the true value of lot 1, block 1497, for each 
of said years, to be $500,000. The city acquiesced in this finding, and 
for the years 1902, 1903 and 1904 the local assessors assessed the 
property at said sum. In the year 1905, they assessed it at $550,000. 
From this assessment the complainant filed an appeal, but the board 
failed to take action thereon. In the year 1906, the local assessors 
assessed this lot at $1,125,000. The complainant appealed to the 
Board of Equalization of Taxes, and that board determined the true 
value thereof to be $747,820. The local assessors, in the year 1907, 
assessed this lot at $1,450,000, and the State Board of Equalization 
of Taxes determined the true value, as it did in the previous year, 
to be $747,820. 

For the years 1899 to 1904, both inclusive, the local assessors as- 
sessed lot 22, block 2154, at $1,603,000. Against thèse assessments 
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for the years 1900, 1901 and 1902, the complainant appealed to the 
State Board of Taxation, which confirmed them. In 1903 com- 
plainant appealed, and again in 1905 it appealed, but the board failed 
to act on either appeal. In both years the assessment on this lot 
was $1,803,000. In 1906 the assessment was $2,390,000. Upon an 
appeal to the State Board of Equalization of Taxes this latter as- 
sessment was reduced to $1,603,000. In 1907, the local assessment 
on this lot was $3,720,000, and on appeal this assessment was reduced 
by the Board of Equalization of Taxes to $1,743,000. The increase 
of $143,000 over the amount fixed by the State Board as the true 
value of the property for the preceding year was due to the fact 
that part of the lands assessed lying under water had been fiUed in 
and reclaimed by the complainant. 

As the fundamental right of the city to tax thèse properties at ail 
was involved in the litigation then pending, by common consent of 
the parties, nothing was done toward the enforcement of the pay- 
ment of thèse taxes until after the décision of the United States Su- 
prême Court. The city then took the matter up and advertised the 
properties for sale for the arrears of taxes. It was to restrain thèse 
sales that the bill in this case was filed. 

The bill charges and the complainant oflfered proof to show that the 
assessors of Jersey City, in the year 1899 and the subséquent years 
to and including 1906, "designedly, intentionally, habitually and sys- 
tematically" undervalued the property of individuals in said city for 
the purposes of taxation and over-valued the property of the complain- 
ant, whereby there was during the said period "designedly, intentional- 
ly, habitually and systematically" levied by the authorities of the said 
City upon and against the complainant's said lands, taxes largely in 
excess of those assessed and levied upon the property of individual 
owners in said taxing district contributing to the same common bur- 
den of taxation. 

The bill further charges that the complainant has exhausted ail 
remédies afforded by the laws of the state of New Jersey, not only 
in respect of the correction of the said valuations and assessments 
of said lands for taxes, but also in respect of the enforcement thereof ; 
that it has no adéquate remedy at law to correct the said valuations 
and assessments and said taxes, or to prevent the enforcement there- 
of ; and that it has no adéquate remedy at law to recover the said 
taxes in case it pays them in order to prevent the sale of said prop- 
erty, as the Législature of the state of New Jersey has not provided 
any légal remedy in such cases. 

After the filing of the bill, upon a rule to show cause, a preliminary 
injunction was issued, enjoining and restraining the défendants from 
selling the said properties, or any part thereof, until after the final dé- 
termination of the cause, or further order by the court. Défendants 
having taken no proof s, the case came on to be heard on the allégations 
of the bill and the évidence adduced in support thereof. A final decree 
was entered in f avor of the complainant. From this decree, the prés- 
ent appeal was taken. 

Among other things, it was ordered and adjudged by the said final 
decree, that complainant should not be required to pay taxes to the 
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défendants upon the properties mentioned in the bill for the years 1899 
to 1907, inclusive, upon a basis of valuation in excess of 70 per cent 
of the true value of said properties, as fixed and determined for each 
of said years by the taxing authorities of the state of New Jersey and 
as then fixed and determined by the court. 

"That the complalnant should also be required to pay Interest on the whole 
amount of said taxes (excluding six acres) at the rate of six per centum per 
annum on said reduced valuation, from the dates that taxes unpaid upon 
similar properties in Jersey City were due and demandable in such years, 
respectively." 

The total taxes calculated on the above basis upon the properties 
described in the bill of complaint, amount to the sum of $374,602.01. 

"That upon mailing the aforesald payments, or the due and légal tender 
thereol, the remainder of the taxes assessed by the défendants * « * 
upon the properties aforesaid, for the years aforesaid, shall be canceled of 
record by the défendants upon the tax duplicates and other books of said 
clty. And that said défendants, their agents," etc., are "perpetually enjoined 
from collectlng, or attempting to collect, any of said excess of taxes." 

The points made by the appellants in the spécifications of error are : 

First: That there was no évidence to support the finding of fact 
by the court below, that in assessing the lands in question, there had 
been discrimination intentionally practiced between the assessments 
made upon complainant's property and that of other owners in said 
city, or that the taxes so levied were greater in proportion than taxes 
contributed by other taxpayers therein. 

Second; That the grievances set up in the bill of complaint were 
fully cognizable before and subject to adéquate correction by the estab- 
lished spécial tribunals and common-law courts of the state of New 
Jersey, and having been submitted thereto and settled adversely to the 
complainant, are now res judicata. 

Third : That for its alleged grievances, the complainant had an adé- 
quate légal remedy. 

Fourth : That complainant was guilty of lâches, 

Fifth: That the court was without jurisdiction. 

After a careful examination of the évidence disclosed in the record, 
we hâve no difficulty in approving the findings of fact made by the 
court below in its decree, to the effect that for the years 1899 to 1907, 
inclusive, the taxing authorities of the city of Jersey City assessed the 
property of the complainant described in the bill of complaint, at or 
about its true value, and during the same period designedly, intention- 
ally, habitually and systematically assessed ail other property in said 
city, except railroad property, at seventy per centum or less of its true 
value, and ther'eby intentionally, habitually and systematically discrim- 
inated against the said property of the complainant, to the extent at 
least of thirty per centum of its true value. Apart from the presump- 
tion in favor of a finding of fact by the court of first instance, we are 
independently of opinion that the évidence abundantly sustains this 
finding. 

[1, 2] As to the second point, it is true that, as to the taxes assessed 
for 1899, the complainant appealed to the State Board of Taxation of 
New Jersey, a tribunal which had power to review and ascertain the 
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true value of ail property assessed for taxation throughout the state; 
that the State Board confirmed the assesstnent for that year, made by 
the local assessors ; and that on the application of complainant, a writ 
of certiorari was issued by the Suprême Court of New Jersey, and the 
legality of the said assessment was reviewed on the single point raised 
by the complainant, that the défendant corporation had no jurisdiction 
for the purpose of taxation upon lands of the complainant lying be- 
tween the middle of the Hudson river or New York Bay and the low- 
water line on the New Jersey shore. 

This question of jurisdiction was decided in favor of the défend- 
ants by the Suprême Court, whose judgment was afterwards affîrmed 
by the Court of Errors and Appeals, and the question was finally set- 
tled by the Suprême Court of the United States, upon the appeal of 
the complainant, by a judgment afïirming the jurisdiction of the de- 
fendants in the premises. See 209 U. S. 473, 28 Sup. Ct. 592, 52 L. 
Ed. 896. Notwithstanding the pendency of this litigation on the ques- 
tion of jurisdiction over the assessments of 1899 down to the final ad- 
judication of the United States Suprême Court in 1908, the taxes were 
levied for each year of that period down to and including 1907, and 
appeals were taken by the complainant to the State Board of Taxation 
and the State Board of Equalization of Taxes, which succeeded it, and 
the assessments of the légal assessors were by said boards reduced to 
amounts adjudged by said boards to be the true value of said prop- 
erties of complainant, in accordance with the command of the law 
of New Jersey, requiring ail assessments of property for the purpose 
of taxation to be made at the true value thereof. It is also true that 
the assessments thus made by thèse several boards, of the properties 
at what was considered by them their true value, are final and binding 
upon the complainant, as a détermination of the actual value of the 
properties so assessed. The gravamen of the complaint, however, as 
set forth in the bill, is not as to the values determined by thèse boards 
for the purpose of assessment, but that, in spite of such détermination, 
the local assessors hâve intentionally and systematically assessed ail 
other property within the jurisdiction of the défendant upon a basis 
of 70 per cent, or less of its true value, and thus imposed upon com- 
plainant an undue and unjust share of the common burden of taxation. 

As f ound by the court below, complainant's attempt to hâve this in- 
equality corrected, by requiring ail other properties to be assessed at 
their true value, instead of at 70 per cent, thereof, was futile, because 
neither the state boards nor the common-law courts of the state had 
power to raise such assessments from 70 per cent, or less of true value 
to 100 per cent, thereof, unless ail of the 165,000 or more owners of 
such properties were made parties, collectively or individually, in sep- 
arate bills to any proceeding for that purpose before either the state 
boards or the courts. Not only was the futility of such an attempt 
apparent, but we are of opinion that, as neither of the state boards nor 
the common-law courts had power to give such relief upon the simple 
appeal of the complainant, "the grievances set up in the bill of com- 
plaint were not fully cognizable before and subject to adéquate cor- 
rection by the established spécial tribunals and the common-law courts 
212 F.— 6 
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of the State of New Jersey," and the doctrine of res judicata is there- 
fore not applicable to the situation, as contended by the appellant. 

From what has been said, it must be apparent that appellant's third 
point, viz., "that for its alleged grievances the complainant had an 
Adéquate légal remedy," cannot be sustained. As we hâve already 
said, complainant appealed to the spécial tribunals above referred to, 
on the ground that its properties had been assessed to an amount be- 
yond their true value. Thèse assessments were from time to time, 
in the years included within the period 1899-1907, reduced by the 
boards appealed to, to an amount determined by said boards to be 
the true value of such properties. This réduction and fixation of true 
value, the boards were authorized to make. They had no authority, 
however, to' equalize taxes, by raising the assessments of ail the other 
property in the city from 70 per cent, of true value to full value. 
From what has been already said, it seems obvions that no adéquate 
remedy at law for the grievances mentioned in the bill of complaint 
was afïorded by an appeal to the State Board of Equalization of 
Taxes; and, as pointed out by the learned judge of the court below, 
suits for the recovery of such taxes, if paid under protest, would 
hâve to be brought against the state, city, and county, to whom they 
would hâve been distributed by the collector, thus bringing about a 
vexations and unnecessary multiplicity of suits. 

[3] As to the fourth point above referred to, we do not find that 
défendants' charge, that the complainant was guilty of lâches in bring- 
ing the présent suit, is justified by the facts appearing of record. It 
appears that, after the assessment of 1899, complainant was advised 
that the lands, so far as they lay under the waters of the Hudson 
river, were not within the jurisdiction of the défendant corporation 
or of the state of New Jersey. It accordingly applied, as hereinbe- 
fore stated, to the New Jersey Suprême Court for a writ of certiorari, 
to review said assessments. The writ being allowed, the New Jersey 
Suprême Court sustained the authority of the city to tax this prop- 
erty. On a writ of error, the Court of Errors and Appeals of that 
state affirmed the judgment of the Suprême Court, and upon a writ 
of error sued out of the United States Suprême Court, the judgment 
of the New Jersey Court of Errors and Appeals was affirmed in June, 
1908. Though subsequently to 1899 the défendant corporation an- 
nually assessed taxes against thèse properties, by common consent 
of the parties nothing was done toward the collection or enforcement 
of the payment of thèse taxes until after the décision of the United 
States Suprême Court. The city then took the matter up and adver- 
tised the properties for sale for the arrears of taxes, and it was to 
restrain thèse sales that the bill in this case was filed. 

[4, 5] Having decided that complainant had no adéquate remedy at 
law for the grievances complained of, and that the Court of Chancery 
of the state of New Jersey would hâve had équitable jurisdiction of 
the bill filed in this cause, we hâve no difficulty in deciding, as to the 
fifth point, that the court below properly exercised its équitable ju- 
risdiction in entertaining complainant's suit, on the ground that it 
involved a détermination of the question, whether the acts complained 
of were in violation of the fourteenth amendment of the Constitu- 



ALVOED V. EYAN 85* 

tion of the United States. We take it to be well settled, that the in- 
hibition of this amendment, wliich iorbids any state to deprive any 
person of life, liberty or property without due process of law, or to 
deny any person within its jurisdiction the equal protection of its 
laws, is not confîned to state action, as expressed by its législative 
department, but applies also to such conduct of the responsible min- 
isterial agents of the state as accomplishes what is denounced by the 
amendment. In other words, a state may do the things prohibited by 
the constitutional amendment by other means than by législative enact- 
ment. 

We think, therefore, the leamed judge of the court below was right 
in deciding that the time which had elapsed between the issuing of 
the mandate out of the United States Suprême Court, formally end- 
ing the litigation conceming the right to tax at ail, and the filing of 
the bill in this cause (about seven months), in view of the then pend- 
ing negotiations between complainant and the said authorities to eî- 
fect an adjustment of such taxes, did not constitute lâches. 

Extended discussion as to thèse points is renderéd unnecessary, in 
view of the well-considered opinion of the learned judge of the court 
bclow. 199 Fed. 237. We therefore content ourselves with the an- 
nouncement of the conclusions above stated, and hereby affirm.the 
decree that bas been entered in this cause. 



ALVORD V. RYAN. 

(Carcult Court of Appeals, Eighth Circuit March 5, 1914.) 

No. 135. 

(Syllahus l>y the Court.) 

L Teusts (§ 85*) — ^Teust Peopertt — Peopeett of Bankettpt. 

Where property of one subsequently adjudged bankrupt bas, before the 
flllng of the bankruptcy pétition, been confided by such person to another 
for a spécifie purpose, and where such property is subsequently, ànd with- 
out modification of said original purpose, sold by such second party, the 
proceeds in the hands of the latter remain characterized by a trust. 

[Ed. Note. — For other cases, see Trusts, Cent Dig. § J 45-50 ; Dec. DIg. 
i 35.*.] 

2. Bankeuptct (§ 326*) — Olaims — Set-Off — Tbtjst Funds. 

Such trust funds may not be applied by way of set-ofC against a debt 
of the bankrupt to such second person, and this for the reason that in 
one instance the relation is fiduciary, in the other personal. 

[Ed. Noté. — For other cases, see Bankruptcy, Cent Dig. S 614; Dec. 
Dig. § 326.*] 

8. Bankeuptct (§ 326») — Claims — Set-Ott — "Mutuai, Débits" — "Mutuad 
Ceedits." 

L'nder such circumstances, thèse do not constitute "mutuai crédits" and 
"débits" within section 68a of the Bankruptcy Act (Act July 1, 1898, c. 
541, 30 Stat. 565 [U. S. Comp. St 1901, p. 3450]). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 514; Dec. 
Dig. § 326.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4648, 4649.] 

*Far other cases see same topic & i numbsb in I>ec. & Am. Dlgs. 1907 to date, & Rep'r Indexai 
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4. Bankedptct (§ 326*) — SET-OFi^-"MrTUAL Cbedit." 

A., within two months of the flling of a bankruptcy pétition against 
him, transferred certain property to B. and C. to indemnify tliem against 
suretyship for liim upon a bond dlscliarging an attactiment issued against 
him. Subsequently B. and 0. sold tlie Personal property, and, after 
paying certain expenses of up-l^eep and administration, held the balance. 
B. had a claim against tliè bankrupt duly allowed in bankruptcy, and 
seeks to offset the proceeds of the property against the debt. Ueld, that 
the money held by B. to the crédit of the bankrupt was not a mutual 
crédit within section 68a of the Bankruptcy Act (Act July 1, 1898, c. 541, 
30 Stat. 565 [U. S. Comp. St. 1901, p. 3450]) as against a debt of the bank- 
rupt A. to such créditer B. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 514; Dea 
Dig. § 326.*] 

Pétition to Revise Order of the District Court of the United States 
for the District of Utah ; J. A. Marshall, Judge. 

Pétition by Sarah E. Alvord against T. D. Ryan, trustée in bank- 
ruptcy of Joseph L. Alvord, bankrupt, praying for a set-oiï of a 
claim against the judgment entered against her and another in the 
bankruptcy proceedings. Pétition for set-off denied, and pétition 
dismissed by the District Court, and she files pétition to revise. Order 
of District Court affirmed, and pétition to revise dismissed. 

J. D. Skeen, D. A. Skeen, and W. H. Wilkins, ail of Sait Lake City, 
Utah, for petitioner. 

C. R. Hollingsworth, of Ogden, Utah, for respondent. 

BeforeSANBORN and HOOK, Circuit Judges, and POPE, Dis- 
trict Judge. 

POPE, District Judge. The facts of this case are not disputed. 

Joseph L. Alvord on Eebruary 15, 1910, filed a voluntary pétition 
in bankruptcy. An adjudication followed on February 18, 1910, and 
the respondent Ryan was duly appointed trustée. During the latter 
part of the year 1909, Alvord had been engaged in buying cattle, and 
on December 4, 1909, had in his possession 296 head of cattle which 
he had bought and for which he had issued checks on one of the Utah 
banks. Thèse checks, in payment for the cattle, were issued with the 
spécifie understanding with- the payées thereof that they were not to 
be presented for 10 days. However, this agreement was not kept. 
The checks were presented and payment refused by the bank "for want 
of funds. Thereupon the payées of the checks immediately filed suits 
in the courts of Utah and caused attachments to issue and to be 
placed in the hands of the sheriff with instructions ta attach and hold 
ail property belonging to Joseph L. Alvord. The latter, believing that 
the cattle along with his other property had been attached, on Decem- 
ber 4, 1909, induced the petitioner, Sarah E. Alvord, and one Hugh 
McLean to exécute undertakings for the release from the attachment 
of the 296 head of cattle. The conditions of the bond were that the 
sureties would "on demand deliver the attached property so released 
to the sheriff to be applied to the payment of any judgment that may 
be recovered or paid to the plaintiff (in the attachment suit) the fui' 
value of ail property released." By way of indemnity Joseph L. Al- 

•For other cases see same toplc & § numeeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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vord executed and delivered to Sarah E. Alvord and McLean on tbe 
same date a bill of sale of the 296 head of cattle, and gave them im- 
médiate possession thereof. Without further arrangement and, so 
far as appears from the record, without further authority from Joseph 
L. Alvord, the cattle were subsequently sold by thèse transférées. On 
March 8, 1910, petitioner made proof of an unsecured debt against 
the bankrupt estate for $3,035.12, which claim was regularly allowed 
by the référée. On November 10, 1911, Ryan, the trustée of the bank- 
rupt estate, brought suit in the United States District Court for the 
District of Utah for the return of the 296 head of cattle, or for 
their value. Upon the trial of the cause the court found the défend- 
ants, Sarah E. Alvord and Hugh McLean, jointly and severally lia- 
ble for $3,932.82; this being the amount realized from the sale of 
the cattle less a crédit on account of expenditures in caring for the 
cattle, and a further sum of $500 attorney's fées allowed by the court 
as a crédit against the proceeds of the sale. 

On May 2, 1913, petitioner filed her pétition with the référée pray- 
ing for a set-ofif of her claim of $3,035.12, which, as we hâve seen, had 
been duly allowed in the bankruptcy proceeding, against the sum of 
$3,932.82 for which judgment had been entered against her and Mc- 
Lean jointly and severally. She prayed that she be required to pay 
to the trustée simply the différence between the two amounts. This 
pétition for set-off being denied by the référée and being likewise, 
upon review, denied by the judge, and the pétition being dismissed, ' 
the case is hère upon the présent pétition to revise. 

[1, 2, 4] The only question raised by the answer to the pétition is 
whether the sum held by Sarah E. Alvord constitutes a subject of 
set-off against her claim against the bankrupt estate within section 68a 
of the Bankruptcy Act. That section is as f oUows : 

"In ail cases of mutual debts or mutual crédits between the estate of a 
bankrupt and a créditer the account shall be stated and one debt shall be set 
off against the other, and the balance only shall be allowed or paid." 

That the sum held by her is not available for that purpose seems 
to us to be conclusively settled by two décisions of the Suprême Court 
of the United States. In Libby v. Hopkins, 104 U. S. 303, 26 L. Ed. 
769, a gênerai creditor of the bankrupt Hopkins claimed the right to 
apply by way of crédit and set-off on his claim against the estate 
an amount sent him by the bankrupt, before the institution of the 
bankruptcy proceedings, to be applied on another and secured claim 
held by such creditor against the bankrupt, and which amount had 
not been so applied. The court held that, as this amount was in the 
hands of the creditor for a spécial purpose, it could not, upon prin- 
cipes of set-off, be used in extinguishment of another and différent 
class of indebtedness. The court upon a review of the English au- 
thorities said: 

"Thèse authorities make it clear that, even under the Bankrupt Act of 5 
Geo. II, the plaintiffs would hâve no right to the set-ofE claimed by them. 
And they lose sight of the controlling fact that the money and the drafts 
which they turned Into money were remitted, with express directions to ap- 
ply them on a spécifie debt. Without the consent of Hopkins they eould never 
-be changed Into a debt due to him from the plaintiffs, and that consent bas 
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neverbeen glven. Whether or not he had the right to direct the application 
is Immaterial. There was no légal obstacle to the application as directed. 
The fact that he gave the direction imposed on the platatifEs the obligation to 
apply the money as directed, or to return it to hlm. They had no better right 
to refuse to make the application and to retain the money and set offi agalnst 
it the debt due to them from Hopklns, than if they had been directed to pay 
the money on a debt due froin him to another of his creditors, or than they 
had to apply to the payment of his debt to them money which he left with 
them as a spécial deposit. Hopkins sent them the money and drafts, upon 
the faith and trust that they would be applied according to his instructions. 
The refusai so to apply them did not change the relations of the parties to 
this fund, nor make that a debt v-hich before such refusai was a trust. To 
so hold would be to permit a trustée to better his condition by a refusai to 
exécute a trust which he had assumed." 

The court further said: 

"But in this case there was no deposit. The relation of banker and de- 
positor did not arise, consequently there was no debt. Wben A. sends money 
to B., with directions to apply it to a debt due from liim to B., it cannot be 
construed as a deposit, even though B. may be a banker. The reason is plaln. 
The consent of A. that it shall be considered a deposit, and not a payment, 
is necessary and is wantlng." 

Continuing, the court holds as follows: 

"The remitting of certain money assets by Hopkins to the plalntlffs, to be 
applied by them according to his instructions, did not make them his debtors, 
but his trustées. So that there were in the case no mutual crédits or debts. 
, The indebtedness was ail on the side of Hopkins. The plaintifCs owed him 
nothing. They held bis money in trust to apply it as directed by him. They 
refused to make the application as he directed. They held It, therefore, sub- 
ject to his order. They continued so to hold it until the rights of the trustée 
in bankruptcy attached, and until he sought to recover it by his counterclaim 
flled in this case." 

The same question was involved in Western Tie & Timber Co. v. 
Brown, 196 U. S. 502, 25 Sup. Ct. 339, 49 L. Ed. 571. There one 
Harrison was adjudged a bankrupt, and among his creditors was the 
tie Company just named. For some years previous Harrison had 
owned stores in the vicinity of the company's tie camp, and had fur- 
nished the laborers engaged in that work with groceries and other 
supphes. The pay rolls for thèse laborers, as sent to the tie company 
from time to time, showed the names of each laborer, the amount 
he had earned, and the value of the supphes he had received from 
Harrison. The company was accustomed to deduct from the amount 
coming to the laborers the sums due Harrison, thereupon sending 
Harrison a check for the aggregate amount of the supplies which he 
had furnished the laborers, with the balance of the wages going to 
such laborers. On the date when the pétition was filed Harrison owed 
the tie company a large amount and the company held some two 
thousand dollars which was due him for supplies he had furnished 
the laborers, and which they were under obligation to remit him in the 
manner above stated. It was sought to hold this amount as a set-off 
against his indebtedness to the company. This the Suprême Court 
held could not be done. The matter was disposed of in the following 
language : 

"This leavea only for considération the question whether the tie company 
was entitled to prove its claim, as it sought to do, for the balance owing, af ter 
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creditlng as a set-off the 'déductions from pay roUs,' to whlch we hâve re- 
ferred. Now, as we hâve seen, from the facts lound, it must be that the 
agreement between Harrison and the tie company obligated the latter, when 
it made the déductions from pay rolls, to remit to Harrison the amount ot 
such déductions irrespective of the account between Itself and Harrison. It 
follows that as to such déductions the tie company stood towards Harrison in 
the relation of a trustée, and therefore the case was not one of mutual crédits 
and debts within the meaning of the set-ofC clause of the bankrupt law. Libby 
V. Hopklns, 104 U. S. 303 [26 L. Ed. 769]." 

[3] The parallelism between the présent case and those cited is so 
évident that discussion would tend to obscure rather than to clarify. 
The property transferred to McLean and Alvord on December 4, 
1909, was for a defined purpose. It was to be held by way of in- 
demnity against a possible liability on a bond dissolving attachments 
upon which they were sureties. With the contingency that they might 
be liable, removed, as it was removed, the duty to return the property 
to the bankrupt or to his trustée arose, and this duty existed whether 
the property was held in its original form or whether, as was done 
apparently for purposes of economy, it had by Alvord and McLean 
been converted into cash. In either event it was trust property. It 
was in no sensé a debt due from petitioner to Alvord. He at no time 
ever agreed to consider her his debtor for the amount. She was 
always his trustée. Her holding of the money was thus not in the 
same right as her holding of the claim against him. The latter was 
Personal ; the former fiduciary. Thèse were thus not "mutual crédits" 
within section 68a and the right of set-off did not exist. 

Some complaint is aiso made by petitioner because the court did not 
permit petitioner's d'ividends coming to her on her claim to be de- 
ducted from the amount held by her before requiring the payment of 
the latter to the trustée. Page v. Rogers, 211 U. S. 575, 29 Sup. Ct. 
159, 53 L. Ed. 332, is cited to the effect that such a course would pre- 
vent "useless circuity." But no such request was made of the trial 
court. The matter there submitted and determined seems to hâve been 
purely as to whether the set-off should be allowed, and the court's 
décision was simply a déniai of that. Presumably the court will yet, 
upon the proper application, follow the practice prescribed in Page v. 
Rogers. This décision, which is upon an entirely différent matter, is 
without préjudice to that. 

The order of the District Court denying the right of set-off is ap- 
proved and confirmed, and the pétition to revise is dismissed. 
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DEAN V. DAVIS et aL t 

In re JONES. 

CClrcuIt Court ot Appeals, Fourth Circuit February 11, 1914.) 

No. 1194. 

1. Appeal and Ekeor (§ 854*) — Eeview — Affiemak^ce — Grounds. 

A judgment appealed from will be afflrmed if the appellate court flnds 
In the record any reason which it considers sound, though such reason 
may bave been rejected by the trial judge. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 3403, 
3404, 3408-3424, 3427-3430 ; Dec. Dlg. § 854.*] 
i. Bankbuptct (§ 303*) — Fraudulent Conveyance — Insolvency — Evidence. 

In a suit by a bankrupt's trustée to set aside a deed of trust executed 
by the bankrupt to hls brother-in-law for a présent advancement of funda 
to satlsfy a pressing creditor, on the ground that such deed of trust was 
fraudulent as to creditors in violation of Bankr. Act July 1, 1898, c. 541, § 
67e, 30 Stat. 564 (U. S. Comp. St. 1901, p. 3449), évidence heid to warrant 
a finding that the beneflciary In the deed at the time of maklng the ad- 
vancement knew that the bankrupt was Insolvent and that the effect of 
the deed, if enforced, would be to deprive other creditors of an equal par- 
ticipation in the distribution of assets. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 458-462; 
Dec. Dig. § 303.*] 
S. Bankruptcy (§ 165*) — Préférences — Présent Considération — Patmbnt 
OF Old Debt. 

Where défendant, with knowledge of the bankruptcy of bis brother-in- 
law, in answer to an appeal for aid went to a bank which was pressing 
the bankrupt for payment of certain notes and adranced fjinds to take up 
the notes, receiving them from the bank without their being marked paid, 
and for such advancement, on the maturity of the iîrst of a séries of 
notes given by the bankrupt for the advancement, took a deed of trust 
covering ail the bankrupt's property, of which the trustée immediately 
took possession, défendant thereby participated as agent of the bankrupt 
in paying the bank, taklng up the notes and securing the debt, the notes 
given to him being regarded as mère substitution for those held by the 
bank, and hence the deed of trust, though given for a présent advance- 
ment, was an unlawful préférence in violation of Bankr. Act July 1, 1898, 
c. 541, § 60b, 30 Stat. 562 (U. S. Comp. St. 1901, p. 3445). 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 259, 260, 
266 ; Dec. Dig. § 165.*] 
4. Bankruptcy (§ 178*) — Fraudulent Conveyances — Deed of Trust. 

The deed was also constructively fraudulent as against the bankrupt's 
other creditors In violation of Bankr. Act July 1, 1898, c. 541, § 67e, 30 
Stat. 564 (U. S. Comp. St. 1901, p. 3449), and was therefore unenforceable. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 221, 264- 
274, 283, 284 ; Dec. Dig. § 178.*] 

Appeal from the District Court of the United States for the East- 
ern District of Virginia, at Richmond ; Henry A. M. Smith, Judge. 

Action by R. Beale Davis, trustée in bankruptcy of the estate of 
R. Crawley Jones, bankrupt, and others, against Claude M. Dean. 
Judgment for plaintiffs, and défendant appeals. Affirmed. 

Wyndham R. Meredith, of Richmond, Va., for appellant. 
Bartlett Roper, Jr., of Petersburg, Va., for appellees. 

•For other ca --es see same topic & § numebh in Dec. & Am. Dlga. 1907 to date, & Rep'r Indexes 
tBehearlng denicd June 13, 1314. 
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Before PRITCHARD and WOODS, Circuit Judges, and ROSE, 
District Judge. 

WOODS, Circuit Judge. The property of R. Crawley Jones, bank- 
rupt, was sold by consent, and the proceeds of the sale are now in the 
hands of the trustées awaiting final décision of the question whether 
they should be paid to the gênerai creditors of the bankrupt or to 
Claude M. Dean, who claims under a deed of trust or mortgage al- 
leged by the creditors to be invalid under the terms of the bankruptcy 
statute. 

The District Judge held : First, that Dean was not a créditer when 
the trust deed was executed, but, on the contrary, took the trust deed 
as security for money lent at the time, and that theref ore the deed of 
trust could not be annulled as a préférence given to an existing créd- 
iter under section 60b of the Bankrupt Statute ; and, second, that 
while Dean had no purpose to benefit himself and was guilty of no 
moral obliquity, yet that when he accepted the deed of trust he had 
reasonable cause to believe that Jones was insolvent and that its effect 
would be to defeat the provisions of the Bankrupt Law, and on this 
ground adjudged the deed of trust fraudaient under section 67e of 
the act. 

The pétition of the trustée attacking the trust deed seems to bave 
been f ramed in main reliance on section 60b, forbidding préférences to 
antécédent creditors rather than on section 67e declaring void transfers 
made to hinder, delay, or defraud creditors. But this is not important, 
since the allégations of fact contained in the pétition are sufScient 
to support a decree annuUing the deed of trust under either section. 

[1] This court must affirm the judgment of the trial court if it 
finds in the record any reason which it considers sound, even though 
the District Judge may hâve rejected that reason and rested his de- 
cree on some other ground. Erwin v. Lowry, 48 U. S. (7 How.) 172, 
12 L. Ed. 655. We are free therefore to consider whether the deed 
to Dean should be annulled as an unlawful préférence under section 
60b, although the District Court held that it was not such a préférence. 

[2] The material facts may be thus shortly stated: R. Crawley 
Jones, a merchant and f armer at Darvills, Va., was adjudged a bank- 
rupt on April 25, 1910, under a pétition filed by his creditors Decem- 
ber 24, 1909. On September 1, 1909, Jones wrote and sent by his 
father, J. Samuel Jones, the following letter to his brother-in-law, 
Claude M. Dean, residing in Richmond: 

"I am in serions trouble and need your help at once, badly, being chargea 
with a very grave offense under the law and if arrested for same, although I 
afterwards prove myself innocent, it would be a disgrâce to me and my fam- 
ily. If I can get hold of $1,600 in cash I wlU be saved, so for God's sake loan 
it to me and save my wife and ehild from disgrâce. If you will do this 1 will 
give you notes for the amount, and a deed of trust on everythlng I hâve or 
possess to secure you. AU I need is a little time, for I hâve enough to more 
than pay you five times over again. It is absolutely necessary that I hâve 
this money at once. As soon as I quiet this matter up I will see you and ex- 
plain ail. Please do this for me and my family at once, for I hâve no time 
to lose or explaln further. Find notes Inclosed for the amount and as soon 
as you prépare deed of trust I will sign same." 
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Inclosed with the letter were notes dated September 1, 1909, one 
being for $100 and the others for $500 each, the first due September 
10, 1909, and the others at 30, 60, and 90 days after date. The charge 
against Jones referred to in the letter was the forgery of the indorse- 
ments of certain notes held by Virginia National Bank of Petersburg. 
Dean had no previous knowledge of R. Crawley Jones' embarrass- 
ment, and J. Samuel Jones assured him that his son's debts were com- 
paratively small. Actuated entirely by a désire to aid his brother-in- 
law, with no expectation of benefit to himself, Dean immediately 
agreed to procure the $1,600 requested. On September 3d he went 
with J. Samuel Jones to the bank, furnished the money, which was 
handed to the cashier by J. Samuel Jones, and received from the 
cashier by the hand of J. Samuel Jones the notes, some of which had 
not matured, without mark of payment. The cashier testified the 
notes were not marked paid because he understood the transaction to 
be a sale of the notes to J. Samuel Jones, while Dean's explanation 
was that the stamp was not convenient at the time. R. Crawley Jones 
was not présent, but there can be no doubt that Dean was acting 
not only on his own behalf, but on behalf of R. Crawley Jones, the 
debtor, in conjunction with J. Samuel Jones. The deed of trust 
purporting to secure the four notes which had been sent to Dean 
with the letter was not executed until September llth, one day after 
the first note for $100 given to Dean had matured; the explanation 
being that R. Crawley Jones was so engaged in harvesting his crop 
that he could not spare the time to go to Richmond. The deed of trust 
covered ail the property, both real and personal, of the debtor; and 
the day after its exécution Dean directed his father, E. C. Dean, who 
was the trustée named in the deed, to seize and sell the property. The 
trustée took possession on September 13th, for the purpose of fore- 
closure and sale. There was a senior mortgage on the land which 
was barely met by foreclosure sale. 

The insolvency of R. Crawley Jones at the time of this transaction 
is admitted; and it is difficult to imagine stronger reasons for Dean 
to believe him insolvent, short of having an accurate balance sheet 
of his assets and liabilities. The appeal in the letter to Dean of Sep- 
tember Ist signified acute financial distress, and was notice that Jones 
had exhausted his crédit, and had corne to the end of his ability to 
obtain money in the ordinary course of business. True, it appears 
from Dean's testimony that he had the gênerai opinion or assurance 
from the debtor and his father that the debtor had ample assets and 
small liabilities, but this assurance was on its face obviously irrecon- 
cilable with the declared condition of pecuniary distress. AU men of 
affairs know that it is probable almost to the point of certainty that 
a merchant brought to the condition indicated by the letter of Jones 
to Dean would be owing considérable debts for goods purchased. 
One who takes a mortgage under such conditions covering a debtor's 
entire property is charged with the knowledge which due investigation 
as to debts and incumbrances would hâve given. A reasonable man 
must be charged, too, with knowledge that the exécution of a mort- 
gage covering the entire property of a merchant usually means a sus- 
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pension of his business and bankruptcy. The immédiate seizure of 
the property for default in the payment of a small note, assuming it 
to hâve been made in good f aith, shows that Dean believed that prompt 
seizure and sale of the entire property was necessary to collect even 
his secured debt. Without further discussion it seems clear that the 
conclusion of the District Judge on this point is supported by the great 
weight of évidence. 

[3] We are unable to agrée with the District Judge that the mort- 
gage is Iprotected from attack as an unlawful préférence on the ground 
that it was given for a présent considération and not to obtain a préf- 
érence for a pre-existing debt. It is true that Dean lent the money 
at the time the mortgage was executed, and the principle is settled by 
the Suprême Court in Van Iderstine v. National Discount Co., 227 U. 
S. 575, 33 Sup. Ct. 343, 57 L. Ed. 652, that the mère knowledge of 
a lender that the money borrowed is to be applied to an existing debt 
does not make the security given invalid under section 60b as an un- 
lawful préférence or under section 67e as a fraud. But Dean has 
much more to overcome than mère knowledge that the money lent was 
to be used to pay an existing debt. Charged with notice of the in- 
solvency of the debtor, his purpose was to extricate Jones from em- 
barrassment by acting with and for him in preferring a pressing debt. 
In pursuance of this purpose, as agent for the debtor and in his be- 
haif,' he actively participated in satisfying the pressing créditer, and 
taking up the pressing debt by means of the secured debt to himself. 
Even if the bank's notes had been marked paid, the whole transac- 
tion showed on its face that there was not that novation that the bank- 
rupt statute contemplâtes as necessary to the protection of a lender. 
Looking away from the form to the substance, by his participation 
as agent of the insolvent debtor in paying the bank and taking up 
the notes and securing the debt, Dean tied himself to the old debt, and 
the notes given to him must be regarded mère substitution of new 
papers for the old. 

Where in such a transaction the lender acts as agent for the cred- 
itor, the security has been held invalid. In re Beerman (D. C.) 112 
Fed. 663 ; Alexander v. Redmond, 180 Fed. 92, 103 C. C. A. 446 ; 
Walters v. Zimmerman (D. C.) 208 Fed. 62; Van Iderstine v. Na- 
tional Discount Co., supra. The reason is still stronger for holding 
it invalid when the lender acts as the agent of the debtor with the 
distinct purpose of aiding him to prefer a particular debt for his own 
benefit. If it were otherwise, the purpose of the statute in securing 
equality among creditors could be defeated at the will of the debtor 
by the device of substituting a new debt for the old. The application 
of the principle on which this conclusion rests in the administration 
of trusts and in other branches of the law is familiar. The deed of 
trust to Dean must therefore be declared void under section 60b as an 
unlawful préférence. 

[4] The mortgage is also obnoxious to condemnation under section 
67e, as held by the District Judge. We should not attempt to add 
anything to his convincing decree on this point but for the strong re- 
iiance of counsel for appellant on the case of Van Iderstine v. Na- 
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tional Discount Co., 227 U. S. 575, 33 Sup. Ct. 343, 57 L. Ed. 652, 
recently decided. That case really holds nothing more than had been 
previously decided in Coder v. Arts, 213 U. S. 223, 29 Sup. Ct. 436, 
53 L. Ed. 772, 16 Ann. Cas. 1008, namely, that section 67e applies 
only to actual f raud as distinguished from a mère préférence, and that 
the fact that the lender knew at the time of making the loan and tak- 
ing the security that the borrowed money would be used to prefer a 
créditer did not make the transaction fraudulent. But hère there was 
not only knowledge of an intended préférence, but actual participa- 
tion by the lender as agent of the borrower and for his benefit in 
carrying out the plan of préférence which it was obvious would re- 
suit in closing the business of the debtor. Actual fraud has a large 
signification, and embraces any undue advantage taken of another. 
Dean, it is true, had no corrupt motive to benefit himself; on the 
contrary, he was impelled by a laudable and unselfish impulse to aid 
his brother-in-law in his troubles, and in the effort actually incurred 
labor and expense with no gain to himself. But the conclusion can- 
not be escaped that in his gênerai zeal he lost sight of the rights of 
the créditera. Having the strongest reason to believe Jones insolvent, 
he took a mortgage of his entire property in order to enable him to 
prefer one créditer to the exclusion of ail others and enforced the 
mortgage, with the apparent consent of the debtor, by seizure almost 
at the instant of exécution of the maturity of one small note. As a 
reasonable man, he must be charged with knowledge that this course 
would inevitably resuit in the réduction of the value of the assets of 
a debtor already insolvent, the payment of his preferred debt and 
the failure to pay other debts. Ail this was aiding and acting with 
Jones to compass the préférence of one creditor to the exclusion of 
others — to take undue advantage of other creditors by depriving them 
of their rights conferred by the Bankrupt Law to share equally in 
the distribution of the assets of an insolvent debtor. However inno- 
cent Dean may hâve been of any formed intention to accomplish such 
a purpose, he must be charged with this purpose and the conséquences 
of his course of conduct, since in the administration of justice ail men 
must be charged with intention to produce the results which the ex- 
ercise of reason would make perfectly évident as the results to be 
anticipated. The decree of the District Court must be affirmed, with 
costs against the appellant 
Affirmed. 

PRITCHARD, Circuit Judge. I concur in the resuit 
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DREES V. WALDRON et al. 
(Circuit Court of Appeals, Eighth Circuit February 16, 1914.) 

No. 134. 
(Syllabus 'by the Court.) 

1. Eqtjity (§ 67*) — Lâches — Existence Detekmined. 

The doctrine of lacties protects against a proceedlng instituted or prose- 
cuted wltbout diligence, and where the delay and thus the fault of one 
party will resuit in an unfalr advantage over his adversary. The exist- 
ence of lâches is primarily determined, not by lapse of time, but by con- 
sidérations of justice. 

[Ed. Note.— For other cases, see Bquity, Cent. Dig. §§ 191-196; Dec. 
Dig. § 67.*] 

2. Equity (§ 67*) — DocTBiNB OF Lâches — Opération and Effect. 

The doctrine opérâtes not only as against the filing of a stale suit, but 
also against the slothful prosecution of a suit seasonably filed. 

[Ed. Note.— For other cases, see Equity, Cent Dig. §§ 191-196; Dec. 
Oig. § 67.*] 

8. Equity (§ 84*) — Lâches— Detebmination. 

Where application is made to a court of equity for aid toward the 
prosecution of a suit in another court the court first named will not 
leave the question of lâches to such other court, but will décline the relief 
where, because of delay In the prosecution of the application, it would 
be inéquitable to grant it 

[Ed. Note. — For other cases, see Equity, Dec. Dig. § 84.*] 

4. Equity (§ 67*) — Doctrine of Lâches — Opération and Effect. 

The doctrine of lâches is to the extent just named available therefore 
not only in défense but in prévention. It applles both against ineeptive 
and against final relief. 

[Ed. Note.— For other cases, see Equity, Cent Dig. §§ 191-i96; Dec. 
Dig. § 67.*] 

6. Bankruptcy (§ 417*) — Disciiarge — Proceedings to Revoke — Lâches. 

A bankrupt was discharged on October 20, 1904. On January 3, 1905, 
a créditer filed an application to revoke the order of di.scharge upon the 
ground that he had had no notice of the hearing on discharge, and la 
order that he might without préjudice from the discharge prosecute a 
proceedlng in the state court to subject bankrupt's exempt homestead to 
his âebt. Thls application was not brought on by him for hearing for 
over seven years, during which time the bankrupt had died. Held that, 
as against the heirs and légal représentatives of the deceased bankrupt, 
the créditer was barred by his lâches from prosecuting his application. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. |§ 867-871; 
Dec. Dig. § 417.*] 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of lowa-; Smith McPherson, Judge. 

Pétition by B. H. Drees against D. E. Waldron, administrator of 
the estate of Alexander Armstrong, deceased, and others, to vacate 
an order of discharge in bankruptcy. Pétition denied, and petitioner 
présents pétition to revise. Decree belovif approved, and pétition to 
revise dismissed. 

L. H. Salinger, of Sioux City, lowa, and B, I. Salinger. of CarroU, 
lowa, for petitioner. 

William R. Lee and Edwin A. Robb, both of Carroll, lowa, for 
respondents. 

*For other cases see same topic & S numbsb in Dec. & Âm. Digs. 1907 to date, & Rep'r Indexes 
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Before SANBORN and HOOK, Circuit Judges, and POPE, Dis- 
trict Judge. 

POPE, District Judge. On August 6, 1904, Alexander Armstrong 
was adjudged a bankrupt. The petitioner, Drees, was regularly listed 
as a créditer with his proper address, CarroU, lowa, given in the 
schedules attached to the bankrupt's pétition. On September 28, 
1904, the bankrupt filed his pétition for a discharge, and upon the 
next day the référée fixed October 15, 1904, as the date for filing any 
objections thereto. On September 29th, notice of the pétition for dis- 
charge and of the date for filing objections was mailed to Drees at 
his address above stated. On September 30, 1904, the trustée in 
bankruptcy filed with the référée his report setting ofï to the bank- 
rupt the property exempt to him by the laws of lowa. Among the 
latter was a homestead composed of lots 14, 15, 16, and 17 in block 
3 in the town of Glidden, Carroll county, lowa, valued in the report 
at $5,000. On October 7, 1904, Drees filed with the référée exceptions 
to this report, and the hearing of such was set for November 10, 1904. 
On October 28, 1904, the bankrupt was granted his final discharge. 
On November lOth the above-mentioned exceptions of Drees were 
overruled. This action was upon the concession of counsel for Drees 
— presumably in the light of the law as declared in Lockwood v. 
Exchange Bank, 190 U. S. 294, 23 Sup. Ct. 751, 47 L. Ed. 1061, that 
the proper method of reaching the homestead property was by a 
proceeding to subject instituted in the state court. On November 22, 
1904, pursuant to this last, Drees filed such a proceeding in the 
courts of lowa. This is still pending. On January 3, 1905, Drees 
filed in the court below his pétition for the revocation of the discharge. 
On November 6, 1909, there was an order of court closing the bank- 
rupt proceedings. In July, 1911, Armstrong, the bankrupt, died in 
Carroll county, lowa. In September, 1912, an order was made by 
the court below on application of Drees for a hearing on his pétition 
to revoke the discharge filed as above stated on January S, 1905, and 
upon which up to that time no action had been taken. On November 
12, 1912, such notice was given to respondents, the administrator of 
the estate of Armstrong, and to his heirs. The matter having been 
heard, the court on January 21, 1913, denied the application to vacate 
the order of discharge. From this conclusion the présent pétition 
to revise has been prosecuted. 

. The motion to vacate the order of discharge presented by Drees 
to the court below was upon the ground that such was granted with- 
out notice to him. While conceding that the letter containing the 
notice was duly mailed to him at the proper address shown in the 
schedule, his contention and proofs were that this letter was never 
received and that he had no actual knowledge of the application for 
discharge until December 15, 1904, whereupon he as above stated on 
January 3, 1905, filed his motion to revoke upon that ground. The 
opposition to this motion proceeds chiefiy upon two grounds : First, 
that the mailing of the notice to him at his proper address, which was 
confessedly donc, was a sufficient service upon him under section 
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58a of the Bankrupt Act (Act July 1, 1898, c, 541, 30 Stat. 561 [U. S. 
Comp. St. 1901, p. 3444]), whether as a matter of fact it ever reached 
him or not. Independent of this last, it was in the second place con- 
tended that there was such lâches by Drees in prosecuting his motion 
to vacate as to preclude the relief sought. The trial court decided 
both points in f avor of thç respondents. We find it necessary to con- 
sider only the last of thèse contentions. 

[1, 5] In determining lâches,, time and circumstance are each ma- 
terial éléments. Upon the matter of time it will be noted that the 
appHcation was filed by Drees in January, 1905, and that he did not 
call it up for hearing until September, 1912, and thus after a delay 
of some seven years and nine months. During this interval the estate 
had been closed and Armstrong died. The importance of Armstrong's 
death to some extent dépends upon the purpose of petitioner's applica- 
tion to revoke the discharge, and nécessitâtes a brief statement of the 
nature of that application. This was not a motion to revoke under 
section 15 of the act. That section permits a revocation of the dis- 
charge within a year when the discharge has been obtained by fraud 
and where the actual facts of the case do not warrant the discharge. 
It is not hère contended either that the discharge was obtained by 
fraud or that Armstrong was not entitled to it upon the merits. The 
application is rather an appeal to the gênerai powers of the court, as 
in Re Bimberg (D. C.) 121 Fed. 942, to recall an order irregularly 
granted. The object sought to be attained by securing the setting 
aside of the discharge is the clearing up of the way for the proceed- 
ings in the state court. In this latter there will be among other 
questions of fact, the following: Was the debt to Drees from Arm- 
strong made before or after the acquiring of the exempted home- 
stead? If before, was the exempted homestead purchased with the 
proceeds of any former homestead antedating the debt? Was the 
homestead now invol.ved more valuable than the first, and, if so, what 
was the différence in value and would petitioner's claim attach to that 
différence? The resuit of granting the motion hère made will be to 
leave petitioner free to litigate thèse questions in the state court. 

Should the court hâve granted the pétition for the purposes and 
under the circumstances above disclosed? The doctrine of lâches 
protects against a proceeding instituted or prosecuted without diligence 
and where the delay and thus the fault of one party results in an 
unfair advantage over his adversary. The existence of lâches is 
primarily determined not by lapse of time but by considérations of 
justice. As was said by the Suprême Court in Patterson v. Hewitt, 
195 U. S. 3œ, 317, 25 Sup. Ct. 35, 36 (49 h. Ed. 214) : 

"The statute (of limitation) frequently works great practical injustice — the 
doctrine of lâches, never. True, lapse of time is one of the chief ingrédients, 
but there are others of almost equal importance." 

Assuming that the passing of over seven years would not of itself 
constitute a barrier to this motion, that interval in the light of the 
death meanwhile of Armstrong becomes most important. The eiïect 
of Armstrong's death, of course, was to deprive his side of the con- 
tre versy of his testimony upon ail of the issues above referred to, and 
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perhaps upon others that might become relevant. This was a very 
substantial disadvantage to respondents. True, as counsel suggests, 
there is an lowa statute which prevents a party and his wife from 
testifying as to transactions with the opponent where the latter is 
dead, and this to some extent mitigates the absence of Armstrong's 
testimony, since, upon thèse matters, it debars Drees and his wife 
from the stand. But it is by no means certain that this will f ully meet 
the situation. It is entirely conceivable that parties other than Drees 
and his wife heard statements by Armstrong upon one or more of 
the issues in the case, which statements, if proved, must go entirely 
uncontradicted upon the trial because of Armstrong's absence by 
death. There may be other respects in which his testimony would 
upon the trial be found relevant and désirable. We cannot anticipate 
ail of thèse, nor do we feel called upon to enter into any close calcu- 
lation as to them. It is sufficient upon this point that within reason- 
able probabilities based upon human expérience there will be highly 
material matters as to which Armstrong's testimony will be important. 
It is also urged by counsel that the facts provable by Armstrong 
could be established by other witnesses. Perhaps so, perhaps not. 
Whether this would be true or not could be disclosed only by the 
trial and must remain uncertain until then. Viewing the matter also 
from the standpoint of human probabilities, however, we are im- 
pressed with this fact: Armstrong were he alive would undoubtedly 
know as to thèse various matters, he was the actor in them, his ab- 
sence relegates the respondents to the recollection of third parties or 
of persons only secondarily interested, a recollection necessarily affect- 
ed by the seven or more intervening years. On the other hand, had 
this application been brought seasonably to hearing, the necessity upon 
respondents to seek their testimony from uncertain and secondary 
sources would not hâve existed. To countenance this delay is in our 
judgment to impose an unjust and unfair disadvantage upon one of 
the parties and this we cannot do. 

But aside from the matter of mère testimony, it is clear that in 
the trial of any cause the présence of the principal party at interest 
is désirable. He more than any one else ordinarily knows of his case 
and if présent serves, independently of what he testifies to, to antici- 
pate, to guard against and overcome adverse conditions and évidence. 
The litigant has the right to be présent not only as a witness but as a 
party, and, when this right is lost by delay of the adverse party, the 
latter should not be allowed to profit thereby. 

[3^ 4] Nor is this situation relieved by petitioner's contention that 
the matter of lâches is one to be considered exclusively by the state 
court on the trial of the merits, and that the only question hère is 
whether or not such proceedings shall go to trial unembarrassed by 
the order of discharge. We cannot, however, view the matter as so 
little concerning the bankruptcy court. Substantial relief was sought 
from that court by petitioner, and it was asked to invest petitioner's 
case elsewhere with a potentiality which it would otherwise lack. The 
bankruptcy court, as we hâve repeatedly had occasion to observe, is a 
court of equity, and upon an appeal to it for even this inceptive relief 



TOWNSEND V. A8HEPOO FEETILIZEB OO. 97 

such a court will décline to lend its aid to a proceeding thus manifestly 
inéquitable. Lâches is available not only in défense, but in préven- 
tion. It may be invoked not only to defeat final decree, but a step 
opening up the way to such a decree. This delay of over seven years 
in bringing this application to hearing was entirely without explana- 
tion or excuse. The courts of the land are open not only for the 
seasonable présentation, but for the prompt détermination of con- 
troversies. Where parties fail for so unreasonable a time even to 
move the. cause for hearing, and meanwhile the adversary dies, and 
with him pass away material éléments of défense, the suitor thus 
delaying must expect no help from a court of equity. We deem 
Lindeke v. Converse, 198 Fed. 618, 117 C. C. A. 322, recently de- 
cided by this court, very close to the présent case. There the bank- 
rupt had failed to bring her pétition for discharge to hearing for some 
four years. 

[2] In holding, contrary to the ruling below, that a motion to dismiss 
the pétition should hâve been granted, this court cites Johnston v. 
Standard Mining Co., 148 U. S. 360, 13 Sup. Ct. 585, 37 L. Ed. 480, 
and Willard v. Wood, 164 U. S. 502, 17 Sup. Ct. 176, 41 h. Ed. 531, 
to the foUowing efïect: 

"It has been frequently held that mère institution of a suit does not of It- 
self relieve a person from the charge of lâches, and that, if he fail in the 
diligent prosecution of the action, the conséquences are the same as though 
no action had been begun." 

The court, speaking through Judge Sanborn, continues as foUows : 

"It is obvious that a wise and just administration of this law requires that 
Buch issues shall be framed and tried before the memory of the witnesses fa- 
millar with the transactions of the bankrupt at and shortly before the tinie 
of his adjudication has been dimmed by long delay and before they and the 
documentary évidence surroundlng thèse transactions bave been scattered or 
lost. The record in this case is so clear and compelling that the court is un- 
able to resist the conclusion that the bankrupt failed to exercise that rea- 
sonable diligence In the prosecution of her claim for a dlseharge whieh is 
requisite to call a court of equity into action in her behalf." 

Thèse expressions are very pertinent hère. Without considering the 
first point raised, we are of opinion that petitioner's application is 
barred by his lâches, and the decree below is, accordingly, approved, 
and the pétition to revise dismissed. 



TOWNSEND V. ASHEPOO FBRTILIZBR CO. 

(Circuit Court of Appeals, Fourth Circuit February 6, 1914.) 

No. 1209. 

1. Sales (§ 472*) — Conditional Sales — Unbecoeded Contbact. 

An unrecorded agreement whereby the seller of fertillzers to the bank- 
rupt reserved to itself an interest in the fertillzers so sold was within 
Civ. Code S. C. 1912, § 3740, declacing that every such agreement shall 

*For other cases see same topic & S numbeb in Dec. & dm. Digs. 1907 to date, & Rep'r Indexes 
212 F.— 7 
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be vold as to subséquent creditors or purchasers for value wlthout notice 
unless recorded, etc. 

[Ed. Note.— For other cases, see Sales, Cent. Dlg. SI 1366-1376; Dec. 
Dlg. § 472.* 

What constitutes a contract ot condltional sale, see note to Dunlap v. 
Mercer, 86 C. C. A. 448.] 

2. Bankbuptct (S 184*) — Choses in Action — Owneeship — "Instrument" — 

"tBOPEETT" RECOED. 

Olv. Code S. C. 1912, § 8542, provides that ail deeds or Instruments In 
wrltlng conveying real or Personal estate and creating a trust in regard 
to such property or charglng or Incumberlng the same, or instruments In 
wrltlng in the nature of a mortgage of any property real or Personal, 
shall be valld, etc., only when recorded wlthln ten days from the date of 
dellvery. Hçld, that where a contract for the sale of fertllizers provided 
that ail goods sold to the buyer on crédit were to be held by him In trust 
for the payment of his obligations to the seller for the priée provided, 
that the proceeds of any sale or sales by hlm vrhether for cash or crédit 
shall represent the goods sold and be held for the beneflt of the seller 
to be appUed In payment of the buyer's obligations, etc., the claims of 
the buyer agalnst his customers for fertllizers sold to them constltuted 
"property," and the contract an "instrument" withln such section, and 
hence the instrument was invalld for want of record as againèt the buy- 
er's trustée in bankruptcy to confer on the seller a lien on such debts. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 275-277; 
Dec. Dig. § 184.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3665-3668; 
vol. 6, pp. 5693-5728 ; vol. 8, pp. 7768-7770.] 

Cross-petitions to Superintend and Revise, in Matter of Law, Pro- 
ceedings of the District Court of the United States for the Eastern 
District of South Carolina, at Charleston; Henry A. M. Smith, Judge. 

Cross-petitions in bankruptcy by W. H. Townsend and another, and 
by T. P. Meetze, trustée in bankruptcy of the estate of W. P. Roof, 
and by the Ashepoo FertiHzer Company to superintend and revise, in 
matter of law, a decree sustaining in part an alleged lien on certain of 
the bankrupt's assets. Modified. 

George B. Timmerman, of Lexington, S. C. (Thurmond, Timmer- 
man & Callison, of Lexington, S. C, on the brief), for petitioners and 
cross-respondents. 

Geo. F. von Kolnitz, of Charleston, S. C, for respondent and cross- 
petitioner. 

Before PRITCHARD and WOODS, Circuit Judges, and ROSE, 
District Judge. 

WOODS, Circuit Judge. The pétitions of the trustée of the bank- 
rupt estate of W. P. Roof, and of Ashepoo Fertilizer Company, claim- 
ing to be a lien creditor or owner of assets in the hands of the trustée, 
involve important questions under the recording statutes of South 
Carolina. 

On February 6, 1912, Ashepoo Fertilizer Company agreed to sell W. 
P. Roof 265 tons of fertilizers; the form of contract adopted being 
a vi^ritten proposition to Roof setting forth priées and terms, duly ac- 
cepted by him. The second paragraph of the contract contained this 
stipulation : 

•For other cases see same toplo & § humbbr In Dec. à Am. Digs. 1907 to date, & Rep'r Indexes 
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"AU of the said goods sold to you on crédit are to be held by you In trust 
for the payment of your obligations to Ashepoo Company, for thc purchas» 
priée thereof, as per above sale, and when the same shall be fully pald then 
for your own benefit, wlth full power In you, however, to sell and dispose of 
the same, or any part thereof, for cash or on crédit seeured by good note and 
such other good securitles as you requlre ; provided that the proceed» of any 
such sale and sales, whether cash or crédit, shall represent the goods sold and 
be held by you upon the same terms and for the same purposes as the 
goods are held and the cash for cash sales to be remltted, when the gooda 
are sold to Ashepoo Fertilizer Company, to be applled to the payment of your 
obligation to them, whether they hâve matured or not, untll they are pald in 
full." 

Ail f ertilizers shipped to Roof in excess of the 265 tons were to be 
received by him on the same conditions. He was authorized to collect 
from his customers the debts contracted for fertilizers, and remit to 
the Company for crédit on the purchase price. On March 22, 1912, 
about six weeks after the exécution of the contract, Roof was ad- 
judged a bankrupt. In the meantime he had ordered out and received 
a number of shipments of fertilizer, ail of which he had resold to his 
customers except a little over a car load which was in his hands when 
the pétition in bankruptcy was filed. The sales to his customers had 
been charged to them on his books, but no notes or other signed obli- 
gations had been taken. Under thèse conditions the référée held that 
failure to record the agreement made the réservation of title or lien 
for the security of Ashepoo Fertilizer Company void under the re- 
cording laws of South Carolina, not only as to the fertilizers in the 
hands of Roof, but also as to the debts of Roofs customers for sales 
made by him. The District Judge, on review, approved the finding 
of the référée as to the unsold fertilizer, but held that the recording 
statutes of South Carolina had no application to mortgages or sales 
of choses in action, and adjudged the accounts to be the property of 
Ashepoo Fertilizer Company. Both the trustée and the fertilizer Com- 
pany by sépara te pétitions ask a review of this finding. 

It would be difficult to frame statutes more comprehensive than 
those of South Carolina as to the instruments required to be recorded. 
Section 3542 of the Civil Code provides : 

"3542. AU deeds of conveyance of lands, tenements or heredltaments, either 
in fee simple or for life ; ail deeds of trusts or instruments in writing, con- 
veying either real or Personal estate, and creatlng a trust or trusts In re- 
gard to such property, or charging or Incumbering the same; ail mortgages 
or Instruments In writing in the nature of a mortgage of any property, real 
or Personal, * • * shall be valld, so as to affect from the time of such de- 
livery or exécution the rights of subséquent creditors (whether lien credltors 
or simple contract creditors) or purchasers for valuable considération without 
notice, only when recorded within ten days from the time of such dellvery or 
exécution in the office of the register of mesne conveyance or clerk of 
court 

To make the law still more comprehensive, section 3740 was en- 
acted : 

"3740. Every agreement between the vendor and vendee, bailor or ballee of 
Personal property, whereby the vendor or bailor shall reserve to hlmself any 
Interesf in the same, shall be null and void as to subséquent creditors (whether 
lien creditors or simple contract creditors) or purchasers for valuable con- 
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sideration wlthout notice, unless ihe same be reduced to wrltlng and recorded 
In the manner now provlded by law for the recording of mortgages; but noth- 
Ing herein contained shall apply to livery stable keepers, innkeepers, or any 
other persons letting or biring property for temporary use or for agricultural 
purposes, or depositing such property for the purpose of repairs or work or 
labor doue thereon, or as a pledge or collatéral to a loan." 

[1] The unrecorded agreement hère was between a vendor and 
vendee whereby the Ashepoo Fertilizer Company, as vendor, reserved 
to itself an interest in the f ertilizers sold to Roof as vendee ; it there- 
fore fell under section 3740 and was void as to subséquent creditors. 
It follows that the fertilizer which remained in the hands of Roof be- 
longs to the trustée as property of the bankrupt, free from any Uen 
in favor of the fertihzer company. Ludden & Bâtes Southern Music 
House V. Dusenburg, 27 S. C. 464, 4 S. E. 60 ; Armour v. Ross, 78 
S. C. 294, 58 S. E. 941, 1135. Even if the contract had provided for 
a bailment instead of a sale of the fertilizer, the same resuit would 
follow, since the South Carolina statute covers bailments as well as 
sales. The case of Ludvigh v. American Woolen Co., 231 U. S. 522, 
34 Sup. Ct. 161, 58 E. Ed. , has therefore no application. 

The status of the debts of Roofs customers for fertilizers sold to 
them represented by his accounts against them is différent from that 
of the fertilizers in his hands unsold. Thèse accounts were not in ex- 
istence when the contract was made, which provided that they should 
be held by Roof in trust for the payment of obligations for the pur- 
chase money of the fertilizers ; and therefore it cannot be said that 
the fertilizer company reserved any interest in them. They were not 
sold to Roof nor were they delivered to him by the fertilizer company, 
and as to them the fertilizer company and Roof did not sustain to 
each other the relation of vendor and vendee or bailor and bailee. 
Hence it seems clear that the written agreement that the accounts 
should be held by Roof in trust for the payment of his debt to the 
fertilizer company cannot fall under section 3740, a recording statute 
relating to agreements for the réservation of an interest in property 
by a bailor or vendor. 

[2] The question remains whether the written agreement providing 
that thèse debts should be held in trust for the payment of Roofs 
debt does not fall under section 3542, above quoted, requiring the re- 
cording of mortgages and "ail instruments in the nature of a mort- 
gage of any property, real or personal." That the contract is "an in- 
strument in the nature of a mortgage" seems évident. Herring & Co. 
v. Cannon, 21 S. C. 212, 53 Am. Rep. 661. Roof is styled in the con- 
tract "buyer" and "purchaser" ; he is a debtor because he is to give 
notes promising unconditionally payment of the purchase money, and 
the stipulations as to the fertilizer and the proceeds of its sale are to 
secure his unconditional promise to pay. True, the words used are 
that he shall hold the accounts "in trust for the payment" of his ob- 
ligations; but the trust was for no other purpose than to secure the 
payment of the debt ; and it imported thèse obligations and thèse only, 
namely, that the debtor should pay the debt and thus discharge the 
property from the creditors' claims, or collect the accounts and apply 
the proceeds to the debt, or failing to collect, turn over the accounts to 
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the creditor lo be disposed of and accounted for according to law. 
A paper in form a mortgage of the book accounts without the stipula- 
tion that they should be held in trust would impose upon the mortga- 
gor precisely the same obligations. It is évident therefore that, as to 
the accounts owing to Roof, he was mortgagor and the Ashepoo Fer- 
tilizer Company mortgagee. 

It seems no less évident that the accounts or debts owing to Roof 
and covered by the instrument were personal property. The word 
"property" is of the broadest signification, embracing everything that 
has exchangeable value or goes to make up a man's wealth, every in- 
terest or estate which the law regards of sufficient value for judicial 
récognition. Earle v. Maxwell, 86 S. C. 1, 67 S. E. 962, 138 Am. St. 
Rep. 1012; Delassus v. United States, 34 U. S. 117, 9 L. Ed. 71. 
Nothing is better settled than that a creditor owns debts owing to 
him as property ; and we are unable to see what warrant the court 
would hâve to exclude such property from the opération of a statute 
covering ail personal property, on the ground that the property is 
choses in action and intangible. Secret liens may be valid in the ab- 
sence of a statute condemning them, Greey v. Dockendorff, 231 U. S. 

513, 34 Sup. Ct. 166, 58 L. Ed. , but they are under just con- 

demnation in the business world, and we are not inclined to indulge 
refinements in the interprétation of the statute in order to protect those 
who fail to record their papers, and then when disaster cornes bring 
them out against subséquent creditors. 

Besides, nothing is more plainly within the mischief at which the 
statute was directed than an unrecorded mortgage of a merchant's 
accounts, especially of the accounts of a merchant like Roof doing 
what is known as an advancing business. AU know that the debts 
owing to such a merchant constitute an important asset, sometimes 
the chief asset, on which his crédit rests, and those who crédit him do 
so on the faith of thèse debts as his property. 

Counsel for the fertilizer company rely on Chemical Co. v. Johnson, 
98 N. C. 123, 3 S. E. 723, and other like cases decided by the Su- 
prême Court of North Carolina, holding that agreements similar to 
that now under considération do not fall under the recording statutes 
of that State. There are some différences between the statutes of 
North Carolina and South Carolina. But aside from that, we are un- 
able to yield even to that^high persuasive authority, because we can- 
not help thinking the reasoning of the court is unsound, in this, that 
it is founded on verbal and technical distinctions, which we bave tried 
to show are unsubstantial, between that which the parties hâve chosen 
to call a trust to secure a debt, and a mortgage to secure a debt. The 
reasons we hâve stated for holding that the entire instrument falls un- 
der the recording statutes seem to us convincing. 

In the case of Miilikin v. Second National Bank of Baltimore, 206 
Fed. 14, 124 C. C. A. 148, 30 Am. Bankr. Rep. 477, this court held 
that, under the amendment of 1910 to the Bankruptcy Act, the trustée 
by virtue of his appointment became a subséquent hen creditor without 
notice, holding the property embraced in an unrecorded mortgage for 
the benefit of ail the creditors. It follows that the proceeds of the 
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property herein involved must he distributed among ail the creditors 
of the bankrupt without distinction. 

The opinion of this court is that the judgment of the District Court 
be modified to conform to the conclusions herein expressed. 

Modified. 



O'BRIEN T. NORTH RIVER INS. CO. OF CITT OF NEW YORK. 

(Circuit Court of Appeals, Fourth Circuit. February 3, 1914.) 

No. 1187. 

1, Insubanck (§ 507*) — PoLioy — Construction — Extent of Liabilitt — 
"Pbofit Due." 

Plaintiff, the proprletor of a hôtel In a clty, contracted to reserve for 
T. during flve consécutive days of a politlcal convention, sleeping accom- 
modations for 400 persons at $3 per day each, and gave an option to in- 
crease the réservation to 650 on notice before a specified date. After 
tvyo payments had been made on the contract, plaintiff obtained from 
défendant a policy of "$10,000. On profit due the assured by reason of 
advanced pald-up contract for use of rooms during convention week, be- 
glnning June 24, 1912." The policy also provided that if the building 
should be destroyed so as to prevent fulflUment of the contract for the 
total number of rooms, the Insurer should be liable at the rate of $1,428.57 
per day, and, in case of partial damage, the insurer should be liable for 
that proportion of $1,428.57 which the réduction bears to the per diem 
amount. At the time the policy was executed the insurer had not seen 
the contract, and before the convention the hôtel was so damaged that 
It could not be used for the entertainment of guests, and plaintiff was 
obliged to cancel the contract and return $3,000 advance payments made 
thereon. Held, that the words "profit due" In the policy dld not mean 
the amount plaintiff would hâve collected from the person making the 
réservation but for the fire, but was rather the gain or benefit which 
plaintiff expected to dérive by reason of the contract, not only from room 
rent, but from restaurant patronage and other transactions to be ex- 
pected from hôtel guests, the amount of the policy belng regarded as a 
fixed valuation thereof in case of total loss, and henee under such cir- 
cumstances plaintiff was entitled to recover the face of the policy. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 1283 ; Dec. Dig. 
8 507.*] 

2. Insubance (§ 146*) — Policy — Construction. 

When a policy of Insurance Is susceptible of more than one construc- 
tion, that construction is to be adopted which is most favorable to as- 
sured. 

[Ed. Note.— -For other cases, see Insurance, Cent Dig. §§ 292, 294-298; 
Dec. Dig. § 146.*] 

8. Insurance (§ 495*) — Valued Policy — Estoppel. 

The principle that Insurance is to be regarded as a contract of indem- 
nity is llmited by the rule that the parties to the contract may agrée on 
a valuation in advance, not only as to the value of tangible property, but 
also wlth référence to expected profits or gains, and, in the absence of 
fraud, the insurer is estopped to claim that the valuation is excessive, 
nor will it be made the subject of judidal inqulry. 

[Ed. Note. — For other cases, see Insurance, Cent Dig. |§ 1270-1272; 
Dec. Dig. § 495.*] 



•For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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4. Insurance (8 542*) — PBOor or Loss — Foem. 

No partlcular form of proof of loss under a pollcy Is reqalred, so long 
as the proof Is ample to enable the insurer to consider its rights and lia- 
bilities. 

[Ed. Note. — For other cases, see Insurance, Cent Dig. §§ 1340-1346; 
Dea Dig. § 542.»] 

In Error to the District Court of the United States for the District 
of Maryland, at Baltimore; John C. Rose, Judge. 

Action by Frank C. O'Brien against the North River Insurance 
Company of the City of New York. From a judgment for plaintifï 
for less than the relief demanded, he brings error. Reversed. 

R. Lee Slingluff and German H. H. Emory, both of Baltimore, Md. 
(Gibson & Smith and Soper & Emory, ail of Baltimore, Md., on the 
brief), for plaintifï in error. 

W. Calvin Chesnut, of Baltimore, Md. (Charles Markell, of Balti- 
more, Md., on the brief), for défendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. [1] The plaintiff, Frank C. O'Brien, hav- 
ing recovered a judgment in the District Court on a directed verdict 
for $6,000 and interest on a policy of insurance issued by the défend- 
ant, North River Insurance Company, brings the cause to this court 
by writ of error, claiming that the District Judge should hâve directed 
a verdict in his favor for $10,000 and interest. The décision dépends 
on the meaning of the contract of insurance, which is to be sought 
in the words of the policy, considered in the light of the circumstances 
under which it was issued. 

Great importance was attached by the business men of Baltimore 
to the meeting of the National Démocratie Convention in that city on 
June 25, 1912, and hôtel proprietors in anticipation of the convention 
made contracts for entertainment, from which they expected consid- 
érable profit. On February 9, 1912, Frank C. O'Brien, proprietor of 
the Eutaw House, made a contract with Oscar C. Turner for the 
Underwood Marching Club to reserve sleeping accommodations for 
400 persons for five consécutive days, beginning June 24th and ending 
June 28th, at $3 a day for each perso n — $1,000 to be paid on signing 
the agreement, $1,000 on March Ist, $1,000 on March 15th, and the 
remaining $3,000 on the day before occupancy of the rooms. An op- 
tion was given in thèse words : 

"And It Is further agreed — the option to Increase the number of persons 
from four hundred (400) to as many more as deslred up to six hundred and 
flfty (650) persons, is hereby accorded the said Oscar 0. Turner, provided ap- 
plication is made for same not later than April I5th, 1912, at the same rate, 
per person, and length of term, as herein stated, and payment for the In- 
creased number to be made — one-half at tlme of application and the balance 
before occupancy of rooms." 

The option was extended to May Ist, when O'Brien was notified 
that the additional accommodations would not be taken. After two 
of the payments had been made, the défendant on March Sth issued 

*FQr other cases see same topic & § NUMbbb In Dec. & Am. Diga. 191)7 to date, & Uep'r Indexes 
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to O'Brîen its policy of insurance containing the following, which is 
the provision involved in this controversy: 

"$10,000. On profit due the assured by reason of advanced pald-up contract 
for use of rooms during convention weeli, beginning June 24th, 1912. It is a 
condition of this contract of insurance that if the building shall be destroyed 
by fire or lightning so as to prevent the assured from fulfllling his contract 
for the total number of rooms, this company shàll be Uable at the rate of 
$1,428.57 per day and in case the building is so damaged that the assured can 
partially fulflU his contract, this company shall be Uable for that portion of 
$1,428.57 which the réduction bears to the per diem amount. 

"This insurance shall reduce in amoujit at the rate of $1,428.57 per day, 
after the flrst day of convention week. 

"On property known as the 'Eutaw House,' situate at the northwest corner 
of Baltimore and Eutaw streets, Baltimore, îlaryland, and extending through 
to Garrett street and to an alley in the rear, and leased for hôtel and store 
purposes. 

"It is understood and agreed that the building stands on leased grounds. 
Subject to revision of rate." 

The Eutaw House was so damaged by fire on May 2Sth that it could 
not be used for the entertainment of guests, and O'Brien was obhged 
to cancel his contract with Turner above recited and return $3,000, 
the amount of advance payments made thereon. 

On the trial of the action on the policy the District Judge in charg- 
ing the jury sustained and stated forcibly the position of the insur- 
ance company that the "profit due" the insured was the gross sum to 
be paid on the contract between O'Brien and Turner; that the gross 
sum which O'Brien would hâve coUected but for the fire was $6,000, 
and that therefore the recovery must be limited to that sum ; that the 
défendant could not be held liable under the second clause of the con- 
tract for $1,428. 5'7 a day for seven days because that liability was con- 
ditioned on the taking of the "total number of rooms," which was 
held to be 650, of which 250 were not taken. 

Analysis of the contract, we think, will clear away the apparent 
obscurity, and show that this interprétation is not admissible. When 
the insurance company issued its policy, and up to the time of the 
fire, it had never seen O'Brien's contract for rooms, and the évidence 
gives no intimation that it knew anything more definite of its terms 
than that he had made a contract for a large number of rooms in 
anticipation of the Démocratie Convention. That the insurer in fram- 
ing the policy did not hâve in view a certain number of rooms en- 
gaged and a certain number under option is shown by the fact that 
the policy refers to the contract as "advanced paid-up contract for 
use of rooms," when the only contract in existence was not then, 
nor at any time, paid up in advance; that it did not bave in view 
making the insurance policy coterminous or coïncident with the con- 
tract as to time is shown by the fact that the contract for rooms calls 
for five days' occupancy, while the policy insures for a spécifie sum 
for the week, to be paid for each day of seven days ; that it did not 
mean to measure and limit the amount of insurance by the gross 
amount that the insured was to receive for the rent of rooms is shown 
by the fact that the insurance is for $10,000, and it was impossible 
for the insured to receive that amount for room rent under his con- 
tract ; that it did not bave in view any options or contingencies or oth- 
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er particulars of the contract is shown by the fact that the policy 
makes no référence to such particulars, and cannot be made to fit into 
them ; that the policy was not meant to cover gross receipts is shown 
by the fact that the insurance is limited to profit, and it was impos- 
sible that the entire gross receipts from rent of hôtel rooms should 
be profit. 

It is true that the word "profit" is sometimes used as synonymous 
with gross receipts, as in insurance policies on a ship's f reight charges. 
But the words "on profit due the assured by reason of advanced paid- 
up contract for use of rooms" would be very inapt to express insur- 
ance on gross receipts; and such a strained meaning must be re- 
jected when, as hère, it is incompatible with the gênerai terms of the 
instrument. The only meaning of thèse words which will make the 
contract consistent in its parts is the plainest meaning, namely, the 
gain or benefit which it was expected the assured would dérive "by 
reason of" the contract, not only from room rent but restaurant 
patronage and other transactions to be expected from hôtel guests; 
this gain or benefit being valued at $1,428.57 a day for seven days. 
The condition expressed in the second clause of the insurance con- 
tract relied on by the défendant strengthens this conclusion; for evi- 
dently it is a stipulation as to the contingency of the degree of dam- 
age from fire, and not a contingency as to the number of rooms con- 
tracted for ; and it means that, if the hôtel should be so damaged by 
fire that ail or "the total number of rooms" covered by the contract 
should, for that reason, become unavailable for use, then the loss is 
valued at $1,428.57 for each day of the week, amounting in the whole 
to $10,000, and that the valuation of the loss should be reduced in 
proportion if the contract for rooms should not be entirely defeated 
by fire, but a part of the rooms covered by the contract should become 
unavailable on account of fire. 

Comparison of the policy and the contract in the light of the cor- 
respondence and other circumstances indicates that the insurer did not 
take the pains to ascertain precisely what contract the insured had. 
But, however vague the insurance company's knowledge of the con- 
tract may hâve been, there is no vagueness or uncertainty in the valua- 
tion fixed, for it plainly agreed to value the profit on the contract, 
whatever it might be, at $1,428.57 a day for seven days, aggregating 
$10,000. 

[2] This conclusion is fortified by the rule that when a policy of 
insurance is susceptible of more than one construction, that is to be 
taken which is most favorable to the assured. Liverpool, etc., Ins. 
Co. V. Kearney, 180 U. S. 132, 21 Sup. Ct. 326, 45 L. Ed. 460. The 
adoption of the defendant's construction would not only violate this 
rule, but require that the court reconstruct the policy issued into that 
which the défendant might hâve preferred to issue if it had informed 
itself as to the précise terms of the contract to which the insurance 
related. 

[3] The gênerai principle that insurance is to be regarded a con- 
tract of indemnity is limited by the rule that the parties to the con- 
tract may agrée on a valuation in advance, not only in the insurance 
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of tangible property, but of expected profits or gains, and that in the 
absence of fraud this valuation is controlling, and is not subject to 
judicial inquiry. When the- parties fix the value the insurer cannot 
be heard to say it was excessive. Barclay v. Cousins, 2 East, 552 ; 
Marine Ins. Co. v. Hodgson, 10 U. S. (6 Cranch) 206, 3 L. Ed. 200; 
Ins. Co. of Virginia v. Mordecai, 63 U. S. (22^How.) 111, 16 L. Ed. 
329; Alsop v. Commercial Ins. Co., 1 Sumn. 451, Fed. Cas. No. 262; 
The Main, 70 L. J. 247, 13 Eng. Ruling Cases, 681 ; Canada, etc., 
Co. v. Insurance Co. of North America, 175 U. S. 609, 20 Sup. Ct. 
239, 44 L. Ed. 292. The cases of Cushman v. Northwestern Ins. Co., 
34 Me. 487, and Michael v. Prussian Natl. Ins. Co., 171 N. Y. 25, 63 
N. E. 810, in their facts and in the principles involved are similar to 
this case, and in them the insurer was held liable for the full valuation. 
The défendant strongly relies on cases like Forbes v. Aspinall, 13 
Eng. Ruling Cases, 673, 13 East, 323, to bring this case within the 
rule which the court thus states in "The Main," supra, as laid down 
in Forbes v. Aspinall : 

"But that case is only an authorlty for a very well-known proposition, vlz., 
that where both parties contemplate the frelght insured to be on a full and 
complète cargo, and when. In fact, part cargo only is shipped, the frelght on 
the part cargo Is ail that is at risk, so that there must be what is called an 
opening of the valuation. In strlctness It is not an openlng of the valuation, 
but is merely a réduction in proportion to the amount of cargo shipped ; the 
valuation being held binding as a valuation on that portion which is shipped." 

The présent case does not fall under this rule, for hère the insur- 
ance was on the profit derivable from a contract for use of hôtel 
rooms which the insurer agreed to be of the value of $10,000. As we 
hâve seen, the insurer in agreeing to this valuation of the profits could 
not hâve had in mind nor issued its policy with respect to any options 
or contingencies expressed in the contract for use of rooms which 
might increase or reduce the profit, for it had no knowledge of such 
particulars of the contract. 

No attention bas been paid to the usual printed clauses pretending 
to limit liability to the actual value of the property lost, for the case 
is controlled by the spécial contract which was written and pasted 
on a standard policy. 

[4] The position that there was a forfeiture for a lack of adéquate 
proof of loss is untenable. Without going into détail it is enough to 
say that no particular form of proof of loss is required, that the 
proof was ample to enable the insurer to consider its rights and lia- 
bilities, and that the demand of the insurer as to the form of the proof 
embraced the demand that the insured should accept the insurer's 
construction of the policy. 

The jury should hâve been instructed to find a verdict for the plain- 
tifï for $10,000 and interest 

Reversed. 
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CRAWFORD V. FATETTBVILLE LTJMBER & CEMENT CO. 
(Circuit Court of Appeals, Eighth Circuit. February 16, 1914.) 

No. 4022. 

(Syllaius by the Court.) 

Master and Servant (§ 235*) — Injtjet to Servant — Ijabilitt ot' Master. 
Plaintlff was manager for and the local représentative of défendant, a 
foreign corporation, The buildings In defendant's lumber yard were in 
process of removal to a new location. One of its employés, other than 
plaintlff, çharged wlth superintending such removal and in the necessary 
aceomplishment thereof, eut a second story platform in two, supportlng 
the portion left behind by adéquate props. Subsequently, but after such 
employé's connection wlth the matter had ended, and when the superin- 
tendency of the premises had again devolved solely upon plaintlff, one or 
more of such supports, by some means undisclosed by the proofs, were 
removed. Plaintlff went upon the platform, and, thus unsecured, It gave 
way, and he was Injured. Held, that any négligence in the matter was 
plaintiff's, since he was the sole représentative of the défendant on the 
ground, and, belng charged wlth the responsibUity of its business, any 
duty of discovering the ehanged condition of the platform and of guard- 
Ing against it devolved upon him. Beld, further, that under such con- 
ditions an instruction to the jury to flnd against him was properly given. ' 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 710- 
722 ; Dec. Dig. § 235.*] 

In Error to the District Court of the United States for the Eastern 
District of Oklahoma; Frank A. Youmans, Judge. 

Action by Joseph F. Crawford against the Fayetteville Lumber & 
Cernent Company, a corporation, for personal injuries. Judgment for 
defendaftt, and plaintiff brings error. Affirmed. 

Thompson & Smith, of Sapulpa, 0kl., for plaintiff in error. 
J. E. Thrift, of Bristow, Okl., for défendant in error. 

Before SANBORN and HOOK, Circuit Judges, and POPE, Dis- 
trict Judge. 

POPE, District Judge. This is a suit for personal injuries brought 
by the plaintiff in error, Crawford, against the défendant company, 
for injuries sustained in the latter's lumber yard at Sapulpa, Okl. 
The company's principal place of business was at Fayetteville, Ark., 
and plaintiff was its local manager and chief représentative at Sapul- 
pa when the in jury occurred. At the time of the in jury the defend- 
ant's lumber yard at Sapulpa, including not only the lumber but the 
buildings, was being moved to another location a few blocks distant. 
The moving of the building and sheds was under a contract with one 
Ed Roney, and the moving of the lumber and other stock on hand 
was given by contract to one Proctor. The old yards from which the 
buildings were being moved consisted of buildings surrounding what 
was practically a court. The ofhce building was at the northwest cor- 
ner of the yard, and had two stories, with two rooms upon the ground 
floor and one or more rooms on the second floor. The front or west 
room on the ground floor was used as an office, having two out doors, 

*For other cases see same topic & i sumbeb Iq Dec. £ Am. Dies. 1907 to date, & Rep'r Indexes 
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one opening west on Park street and the other south into the court 
The east room on the ground floor of the office building was used for 
the storage of glass, paint, and other material. The room (or rooms) 
on the second floor was also used for storage, containing sashes, doors, 
columns, window frames, and similar material, and being also occu- 
pied as a bedroom for an employé of the défendant named Lowder- 
milk. Just outside of the door opening from the first story of the 
office building south into the court there was a platform from which 
went an open stairway to the landing at the entrance of the second 
story of the office building. This landing or platform extended east- 
ward, not only to the east end of the office building, but beyond that 
into and through the length of a lumber shed which adjoined the office 
building on the east, and this platform, thus common to both build- 
ings, constituted the upper walking space from which materials were 
handled in and out of the upper deck of the lumber shed, and was also 
the means by which access was had to the room on the second floor 
of the office building. This landing or platform was composed of 
2x6 boards lying lengthwise, five abreast, about an inch apart. It was 
supported by arms projecting underneath at intervais from the lumber 
sheds, except that the portion which was adjacent to the office build- 
ing and formed the landing at this place was supported by the ends 
resting on and being nailed to the top of the stairway proper. In the 
course of the work of moving the buildings from the old to the new 
yard it was deemed désirable to move the lumber sheds in advance of 
the office building, and to that end it became necessary to disconnect 
such sheds from the office building at the west, and by cutting thèse 
sheds into appropriate sections to facilitate their being moved and to 
préserve them in convenient size for reinstallation at the new site. It 
thus became requisite, in moving the lumber shed away from the office 
building, to eut the platform at the junction of the shed and building. 
The effect of this cutting without more was to leave so much platform 
as remained adjacent to the oftïce building, a length of some 10 feet, 
with no support other than the stairway which held up the end of the 
platform furthest westward from the cutting; the other supports be- 
ing, as we hâve seen, a part of the sheds, and being removed by the 
cutting of the platform. After the disconnection of the shed from 
the office building by cutting the platform in the manner just men- 
tioned, the office building was placed on rollers and pushed a foot or 
two west from the shed, so as to clear the way for the exit of the lat- 
ter. The office building remained on rollers after being so moved un- 
til after the injury hère involved. The sawing of the two buildings 
apart was about the ISth day of October, 1911. The actual work of 
sawing was apparently donc by employés of Roney who, as we hâve 
above seen, had the contract to move the several buildings from the 
old location, but the place where it was to be severed was indicated to 
the contractor by one C. R. Robertson, representing the défendant 
Company, who had been sent from Fayetteville to assist in the re- 
moval. Robertson upon this particular occasion arranged for the sup- 
port of the platform f oUowing the severance by the f ollowing course : 
He placed a 2x4 under the end of the platform where it had been 
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sawed apart and perpendicular to the building. The end of the 2x4 
nearest the building was supported by another 2x4 nailed underneath 
to the building, and the end furthest from the building and corre- 
sponding to the outer edge of the platform rested upon and was sup- 
ported by an upright pièce, probably 2x4, which was nailed to the 
platform at the upper end and rested upon the ground underneath. 
Thereafter, the office building having, as above stated, been placed on 
rollers and pushed forward a short distance, the upright was thereby 
to some extent thrown out of plumb, in view of which Robertson per- 
sonally nailed the lower end of the upright to the lower platform. 
Within a few days after this Robertson was recalled to Fayetteville 
by the company, and the plaintiff Crawford left in sole charge of the 
yard until after the injury. This latter occurred about 7 o'clock on 
the evening of October 26, 1911, and about eight days after Robert- 
son left. On the occasion of the injuries plaintiiiE went up the stair- 
way and onto the platform to close the door of the upper room. The 
platform gave way, throwing him to the ground. 

The court below directed a verdict in favor of the défendant, and 
three assignments of error are hère made. The first and principal one 
is that the court erred in directing a verdict for the défendant. The 
other assignments relate to an alleged erroneous exclusion of évidence, 
and to an alleged untenable ground given by the court below, to wit, 
the assumption of risk, in instructing a verdict for the défendant. If 
the court was right as to the first ground the other assignments, even 
if well taken, would not change the resuit. The évidence rejected, 
even if admitted, was not of this degree of materiality, and as to the 
other ground, even if the court's reason was wrong, the case would 
still be for affirmance if its conclusion was right. 

We proceed, therefore, to consider whether upon the whole case 
there was any basis for a verdict favorable to the plaintiff. Much of 
defendant's argument both hère and apparently in the trial court was 
upon the ground that, while the plaintiff's case proceeds upon négli- 
gence of Robertson in failing properly to secure the part of the plat- 
form left next to the office building, there is no allégation in the péti- 
tion that it was any duty of Robertson to look after this. It is said 
that his sole duty as alleged was to superintend the removal and that 
nothing is alleged as to any duty, in effecting such removal, to leave 
the premises safe. It is contended that any breach proved is thus of 
a duty not alleged against him, so that a recovery is being sought out- 
side the pleadings. It is also said that the proofs, equally with the 
pleadings, fail to show any employment or duty covering the condi- 
tion of the portion of the platform left behind. To the argument that 
his alleged principalship in this particular matter receives support in 
the fact that he actually attempted to make such part of the platform 
safe by placing the supports above mentioned, it is answered by the 
défendant that what he did was, according to plaintiff's own testimony, 
upon the express request of plaintiff, and that the latter thereby rec- 
ognized a joint responsibility with Robertson in the matter. 

We do not find it necessary, however, to consider the question of 
how far the pleadings allège or the proofs show Robertson to hâve 
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been the représentative of défendant in making the platform secure 
after the lumber shed had been eut from the office building. We as- 
sume for ail purposes of the case that Robertson was the defendant's 
représentative in this very matter. But, this much conceded, we still 
find the plaintiff not entitled to recover because of the following state 
of facts, which we deem conclusive against plaintiff's case. 

As has been above stated, Robertson at the time of the severance of 
the platform provided for its being upheld by personally nailing a tim- 
ber at right angles to the office building and underneath the platform 
and supporting this on the side next the office by an upright nailed 
thereto and on the side away from the house by an upright, which was 
nailed to the lower platform. We state thèse to be the facts as proved 
for the reason that we deem them substantially uncontroverted in the 
proofs. Robertson and Barnes, witnesses on behalf of the défendant 
Company, so testified, as did Roney, who was a witness for the plain- 
tiff. Thèse three witnesses show deiinitely that this was donc when 
the two buildings were separated. There is no testimony by the de- 
fendant contradicting this. It is true that there is a gênerai statement 
by the plaintifï Crawford in his testimony to the effect that there never 
were any uprights under the platform. But this was viewed by the 
court below, and we believe properly in the light of ail the testimony 
of Crawford, as referring to conditions prior to the séparation of the 
buildings, and not during the 10-day interval between that séparation 
and his injuries. Indeed, as to this latter interval Crawford testified 
quite clearly that he had no knowledge of the surrounding conditions. 
Tn the brief filed for him in this court it is stated : 

"He, plaintiff, states that he did not see any brace or support there. That 
in fact he never loolced." 

We adopt this as a fair statement of plaintiff's testimony, which is 
the only testimony in the record that has a semblance of making an is- 
sue upon the placing of this support under the platform by Robertson. 
We are of opinion that the négative statement of plaintiff that he did 
not see this support, diluted even further as that is by the statement 
that he never looked, does not make a substantial issue against the posi- 
tive testimony as to the existence of this upright. We must therefore as- 
sume as undisputed that an upright was placed under the platform and 
nailed by Robertson at the time the platform was eut. We next corne 
to the further undisputed fact that this platform was, at the very time 
of its being thus secured, used, according to the testimony of the plain- 
tiff's witness Roney, by a man who was sent up on the roof to tear 
the flue down, and that it was thereafter used daily by the employé 
Lowdermilk, who occupied the upper room as a bedroom. There is 
further uncontradicted testimony that when the platform fell, causing 
plaintiff the injuries sued for, there was no support thereunder upon 
the corner away from the house. We hâve thus, even assuming Rob- 
ertson to hâve been the représentative of the company, the following 
situation : A support was placed under the platform ; that support, 
as shown by the use to which it was subjected, was reasonably safe 
for the purposes of upholding the platform ; such support was, by some 
means not disclosed by the évidence, thereafter removed, and plaintiff 
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was hurt. To whom is the responsibility for not discovering this 
changed condition to be attributed? Certainly not to Robertson, for 
the utmost that can be or is claimed against him is that he was charged 
with the duty of securely fastening the platform after disconnecting it 
from its old support. There is no contention, either upon pleadings 
or upon proofs, that he was charged with maintaining this in a safe 
condition, for, as we hâve seen, his employment was spécial and tem- 
porary, and'had no connection with the regular business of the Com- 
pany. But if Robertson was not charged with this duty, the only oth- 
er person on the ground who was charged was Crawford, for, as we 
hâve seen, he was the local manager and représentative of the company. 
This becomes impressively clear when we leam from the record that 
Robertson, almost immediately after this cutting of the platform, was 
recalled from Sapulpa to Fayetteville, leaving Mr. Crawford as the 
sole représentative of the company in Sapulpa. This summoning of 
Mr. Robertson was by letter from the président of the company at 
Fayetteville to Mr. Crawford, the plaintifï, datéd October 18, 1911, in 
which he says (italics ours) : 

"I hâve written Mr. Kobertson to come to Fayetteville at once as I learn 
that the movlng business is going rather slow. And that as it is Mr. Robert- 
son wllf not be able to do anything soon in the way of permanent work on 
the flnlshlng of the shed. So I thought it best that he come to Fayetteville, 
as v^'e are havlng a good business hère. And the mlllwork is getting behlnd. 
And I also thought that as it now is at Sapulpa with the business dropping 
off that you would be able to give this moving matter ail of the attention that 
it would likely need, and when the sheds are moved and loaded as the con- 
tract calls for with the parties that are doing the moving then it will be a 
small job to get someone to flx the roof of the shed. So I vnïl now leave this 
matter in your hands." 

It resulted from this letter that, not only by reason of his position as 
local manager, but by express terms, the whole business was upon 
Robertson's withdrawal left in plaintifï's hands. If, therefore, as nec- 
essarily foUowed from the proofs above outlined, there was a removal 
of the support to the platform by some unknown cause during the 10 
days intervening between Robertson's withdrawal and plaintifï's in- 
jury, the duty of knowing that such existed was upon the plaintifï as 
the company's responsible représentative upon the ground. The plat- 
form was within a few feet of the office where plaintifï was conducting 
the business of the company, and within a short distance of the door 
through which plaintifï was repeatedly passing in the performance of 
that duty. If, as must necessarily hâve been the case, it was during 
this interval that the platform became unsafe, plaintifif, as the repré- 
sentative of the company présent for the purpose of keeping its afïairs 
in proper shape, was the one charged with ascertaining and remedying 
such condition. Upon him, and upon no other employé, rested the duty 
of inspection in order that life and limb of himself and of others going 
upon this platform might not be jeopardized. That he instead of an- 
other received the injuries renders him the unfortunate victim of his 
own oversight. Certainly to hold that a représentative of the company, 
who has failed to discover an easily ascertained defect contrary to a 
duty resting upon him to so discover, can recover for injuries resulting 
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therefrom would be to overlook the ancient principle, founded alike in 
morals and in law, that no one may profit by his own wrong. 

It should be said in conclusion that this disposition of the case is not 
upon any principle of assumed risk. We accept plaintiff's position 
that he had not noticed the absence of this support placed there by 
Robertson on or about October 15th, and that he thus did not realize 
the danger involved in his going upon the upper platform thus unsup- 
ported. Thus viewing the matter, the doctrine of assunied risk does 
not apply, since that involves, not only knowledge of the situation, but 
appréciation of the danger. We hold, however, against plaintifif upon 
the ground that it was his duty to hâve known of the removal of this 
support, and his failure so to know made his injury, in efïect, self-in- 
flicted, and he cannot subject his principal, the défendant company, to 
an action of damages for his own wrong. 

The judgment is accordingly affirmed. 



BIRGB-PORBES CO. v. HBYB.t 
HBTB V. BIBGB-FORBBS CO. 
(Circuit Court of Appeals, Fifth Circuit February 17, 1914.) 
No. 2540. 

1. FaOTOBS (§ 45*) RErMBTJRSEMENT OF FaCTORS FOB PaTMENTS TO BUTEBS. 

An agent for a seller of cotton, under the rules of a cotton exchange 
by which he became a guarantor to the buyers, could reeover from the 
seller only the amount paid by him as guarantor to buyers pursuant to 
arbltration under the rules of the exchange, and not the amount for 
which he had become liable but had not pald. 

[Ed. Note.— For other cases, see Factors, Cent Dig. §§ 60, 63, 64 ; Dec. 
Dig. § 45.*] 

2. Aebitbation and Awaed (§ 74*) — Vacation of Awaed by New Ageeement. 

An award on the arbitration, under the rules of a cotton exchange, of 
disputes and controversies between a seller and buyers, was not waived 
or vacated by a subséquent agreement between the seller and its agent, 
who, under the rules of the eschange, was a guarantor to the buyers to 
submlt the matters covered by the awards to another arbitration, which 
agreement was never carried into efïect; it being between différent par- 
ties than those to the awards. 

[Ed. Note. — For other cases, see Arbitration and Award, Cent Dig. § 
342 ; Dec. Dig. § 74.*] 

In Error and Cross-Error to the District Court of the United States 
for the Eastern District of Texas ; Gordon Russell, Judge. 

Action by Cari R. Heye against the Birge-Forbes Company. Judg- 
ment for plaintiff, and both parties bring writs of error. Affirmed. 

H. O. Head and Jesse F. Holt, both of Sherman, Tex., for plaintifï 
in error and défendant on cross-writ. 

Robert Harrison and R. M. Rowland, both of Ft. Worth, Tex., for 
défendant in error and plaintifï on cross-writ. 

Before FARDEE and SHEEBY, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
fRehearing denied March 12, 1914. 
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PER CURIAM. This case is clearly stated in the oral charge given 
to the jury on the trial as follows : 

"This case was filed by the plaintiff, Cari R. Heye, based upon the clalm 
that he had paid out somethlng over $76,000, or had become liable for that 
sum of money, on aecount of certain flndlngs of the Bremen board of arbi- 
tration of the Bremen Cotton Exchange in ascertalning the différences in the 
staple, grade, and quantity of certain cottons sold by him as the agent of the 
défendant company on the Bremen market. The claims that he acted as the 
agent of the défendant company, and made sales of cotton between the Ist 
of Oetober, 1910, and May 1, 1911. He allèges that It was agreed that the 
cotton he sold as the agent of the défendant company was to be sold under 
the rules of the Bremen Cotton Exchange, and among those rules was a 
stipulation that ail différences as to grade and quality were to be arbitrâtes 
by the board of arbltrators provided for by the rules which hâve been intro- 
duced in évidence in this case. He claims that between the dates I hâve 
indlcated, viz., Oetober 1, 1910, and May 1, 1911, something over 15,000 baie» 
of cotton were sold by him as the agent of the défendant company to certain 
buyers in Bremen, Germany, and, after the sales were made, réclamations 
were made by those buyers, and disputes and controversies arose as to the 
quality, grade, and staple of the cotton, and that those disputes and contro- 
versies, under the rules of the Bremen Cotton Exchange, were submitted to 
the board of arbltrators ; that those arbltrators acted in accordance with the 
rules of the Bremen Cotton Exchange and made their award ; that thereafter 
that award was appealed from to the board of appeal, also provided for by 
the rules of the Bremen Cotton Exehange, and the board of appeal made Its 
award ; and that by virtue of thèse rules and thèse awards he became liaMe 
to the buyers of the cotton in about the sum of $74,333.33. He allèges that, in 
addition to this item of award, he paid out on the cotton so sold for the de- 
fendant company the sum of $1,730.16 for losses and deficiencies in the welght 
of the cotton. As far as the latter sum, $1,730.16, Is concerned, which the 
plaintiff allèges that he paid out for losses and deficiencies in the weight of 
the cotton, there is no eontroversy whatever in the testimony. The plaintiff 
allèges that he paid those amounts, and there is no testimony in behalf of 
the défendant company contradicting the évidence of the plaintiff on that 
point. Therefore it would be my duty to instruct you to render a verdict 
for the plaintiff, Heye, for the sum of $1,730.16, being the amount of losses 
and defleiencies in the weights of the cotton in eontroversy in this suit. 

"As to the other part of the eontroversy, the d'efendant, Berge-Forbes Com- 
pany, claims that It is not liable to the plaintiff for the amount of the awards 
for the reasons set out in its amended original answer filed in this case Janu- 
ary 6, 1913. Without attempting to make an elaborate statement of the rea- 
sons set out in the answer, the défense revolves around two propositions 
named in that answer. One of them is that the plaintiff, Heye, cannot re- 
cover on the awards made by the Bremen board of arbitration, for the reason 
that on the 27th day of January, 1911, the flndlngs of the Bremen board of 
arbitration were set aside and annuUed by an agreement made between the 
parties to this suit on that date. ïhe défendant allèges that it became dis- 
satisfled with the findings of the Bremen board of arbitration, and that there 
were various negotiations between the défendant company and the plaintiff, 
Cari R. Heye, prior to the 27th of January, 1911, which culminated on that 
date in the agreement which has been read in évidence, and which is attaehed 
as an exhibit to the answer of the défendant company, and the défendant 
company claims that that agreement amounted in law to a setting asfde and 
annuUng of the findings of the Bremen board of arbitration. 

"It is in évidence that the agreement of January 27, 1911, was never car- 
ried out. The arbltrators, who were agreed upon in that agreement of Janu- 
ary 27, 1911, refused to act because of the fact, as is alleged, that they clalmed 
that there was not sufficient data upon which they could reach a conclusion 
at Liverpool, the place where the arbitration provided for in the agreement 
was to occur. 

"There was some testimony one way and the other as to whether the plain- 
tiff or the défendant company was chargeable with the blâme for not earrj<»\iî 
212 F.— S 
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out the agreement of the 27th of January, 1911, but I do not believe there Is 
any testimony sufflclent upon whieh to base a flndlng that either the plaintiff 
or the défendant company was at fault for falling to carry out that agree- 
ment. In other words, It was an agreement attempted to be made to arbl- 
trate whieh was never executed, and this through no fault of either of them, 
as the court believes from the testimony. 

"The question for the court to décide is whether the agreement of January 
27, 1911, amounted to an abandonment and annulment of the flndlngs of the 
board of arbltratlon and the appeal board of arbltration. 

"The court has corne to the conclusion in this case that the plaintlfC's cause 
<5f action rests upon the flnding of the board of arbitration provided for by 
the rules of the Bremen Cotton Exchange ; that that flnding by the board of 
arbitration constituted his cause of action. If the Bremen board of arbitra- 
tion had found nothing in favor of the parties to whom the cotton was sold, 
and who hâve daims for réclamation, then plaintiff would hâve nothing to 
pay, and would hâve no cause of action against tlie défendant company, so 
that the basis of this suit, whieh eonstitutes his cause of action, is that he 
had been compelled, under the rules of the Bremen Cotton Exchange, to pay 
out certain sums found against the défendant company by the board of ar- 
bitration of that Cotton Exchange. 

"Now when, for any reason, the agreement of January 27, 1911, failed to 
become operative, it remitted the plaintiff to his original cause of action, whlcb 
was the flnding of the Breman board of arbitration, and upon that he sues, 
and therefore the court is of opinion that the agreement of January 27, 1911, 
whlle it would hâve been efCective, if it had been carried out, but not having 
been carried out, and wlthout the fault of either party, the plaintiff was re- 
mitted to his original cause of action, whlch Is the flnding of the board of ar- 
bitration of the Bremen Cotton Exchange. 

"The other proposition that was raised was that the rules of the Bremen 
Cotton Exchange were modlfied by the Instructions glven by the défendant 
company on the 21st of August, 1908, together wlth the reply thereto made 
by the plaintiff on the 14th of December, 1908, and, that the record may be 
as complète as possible on this particular phase of the case, I call the at- 
tention of the jury to the statements côntained in the letter whlch the de- 
fendant company wrote to the plaintiff on the 21st of August, 1008, and whieh 
letter I quote In full as follows: 'Replying to yours of the 3d inst., as you seem 
to think you wlU be able to do a large business for us, and as our relations 
hâve always been very pleasant, we wlU drop the question of reducing ex- 
penses by employing an agent for the présent, and continue our présent rela- 
tions for the comlng season. However, It must be understood that you will 
push our sales as much as possible. We would like to hâve ail sales made 
wlth the understanding that arbitration différences for grades and a staple 
will be those in effect (the actual différences made on clf and six cotton sold 
by us) at the tlme of the sale instead of the last day of landing.' 

"The défendant company had the right to Ingraft that change on the rules 
of the Bremen Cotton Exchange so far as the liabilitles and obligations of 
the plaintiff in this case were concerned, if the proposition in that letter ma- 
tured Into a contract (that Is, if the minds of the parties met, as to that par- 
ticular phase whieh the défendant company sought to mgraft on the rules of 
the Bremen Cotton Exchange), so that the court must look to the testimony 
in the record to détermine whether the minds of the parties met and agreed 
upon any change of the rules of the Bremen Cotton Exchange. Now the let- 
ter of the défendant company of August 21, 1908, reached the plaintiff, and 
on December 14, 1908, the plaintiff replied to it, and l now quote his reply: 
TTianklng you for your favor of August 21, l am glad to note that you are 
wilUng to continue our agreeable relations and beg to assure you once more 
I always shall use ail ability and activity to push business, and to make same 
as extenslve and satlsfactory as possible. I note you wish it to be under- 
stood that ail arbitrations buyers should demand are to be based on those 
grades and staple différences in force on date of sale, and I shall govern my- 
self accordlngly in future. However, I find it necessary to mention l fear we 
often shall meet some objections as to this condition, for Bremen buyers prin- 
cipally wish to buy exactly on Bremen rules. They are hard to be had foi 
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any exceptions; nevertheless, I shall try and also In thls point do my best 
for you. If, however, later on the resp. conditions sliall prove to liinder busi- 
ness, 1 sliall let you lînow.' 

"The statement whicli the plaintlff appears to acquiesce in and agrée to be 
boimd by Is the statement contained in this letter that 'ail arbitrations buyers 
should demaiid are to be based on those grade and staple différences in force 
on date of sale, and I shall govern myself accordingly in future.' 

"It is conceded in the argument In the case by the attorneys on both sides 
that subséquent to the writing of the letter of December 14, 1908, the arbi- 
tration buyers did demand were based on those grade and staple différences 
in force on the date of the sale, and therefore whatever there was in the prop- 
osition contained in the letter of August 21, 1908, by the plaintiff has been 
carried out and complied with in the transactions which occurred between 
the parties subséquent to that date, and there is nothing in the finding of the 
Bremen board of arbitration of the Bremen Cotton Exchange which coûtra- 
vened that particular phase which the défendant company proposed and which 
the plaintiff accepted. They went along subséquent to that time and arbi- 
trated the différences under the rules of the Bremen Cotton Exchange, simply 
asking that one modification as contained in the request of the défendant 
Company of August 21, 1908, and answered in the letter of the plaintiff of 
December 14, 1908. 

[1 ] "This being so, the court is of opinion that the plaintiff in this case is 
entitled to recover, not only the amount paid for the deflciencies in weight, 
but for whatever amount he paid as the guarantor of the défendant company's 
contract of sale with the buyers at Bremen. There Is an issue in the case as 
to whether the plaintiff should recover the amount of $85,000, being the total 
amount of money which he paid and claims to be liable for, plus the seventeen 
hundred and some odd dollars which he paid as deflciencies in weight, or 
whether the liability of the défendant company to the plaintiff is covered by 
the amount of money which he actually paid out on aeeount ol those contracta 
as such guarantor and surety. 

"The court is of opinion that the measure of liability at présent which the 
défendant company is under to the plaintiff is the amount of money he actually 
paid out, and not the amount of money which he may be liable to pay, but 
which has not yet been paid. It is undisputed that the amount of money he 
has paid out on account of the finding of the board of arbitration of the 
Bremen Cotton Exehange, and which has been in évidence to you, is $36,610.96, 
and therefore I direct the jury to return a verdict in favor of the plaintiff 
for the sum of $1,730.16 for deflciencies in weight, etc., of the cotton, and the 
further sum of $.36,610.96 being the amount of tlie award of the board of ar- 
bitrators of the Bremen Cotton Exehange which the plaintiff has paid." 

[2] As to the contention stressed in this court that the awards made 
under the rules of the Bremen Cotton Exchange were waived and va- 
cated by the subséquent agreement to submit matters covered by said 
awards to another arbitration, it is only necessary to point out that the 
awards under the rules of the Bremen Cotton Exchange were between 
Birge-Forbes & Co. and the various purchasers of cotton, and that the 
subséquent agreement to arbitrate was between différent parties, to 
wit, Birge-Forbes & Co. and their selling agent, Cari R. Heye. 

We find no error in the charge given by the trial judge, nor révers- 
ible error in any of the rulings of the court as to the admission of évi- 
dence, and therefore that none of the assignments of error are well 
taken. 

The judgment of the District Court is affirmed on both writs; the 
costs of this court, including the transcripts, to be equally divided. 
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UNITED STATES v. HOLLAND-AMERICA UNE. 
(Circuit Court of Appeals, Second Circuit February 10, 1914.) 

No. 121. 

1. Aliens (§ 53*) — Importation — Support Pending Examination — Contbact. 

The Immigration commissloners havlng tlireatened to cause the allen 
immigrants arriving at New York to be inspected on board tlieir respective 
vessels in order to compel défendant steamship company to comply wlth 
a rule requlring it to pay expenses of aliens pending examination and 
entry or déportation, défendant wrote the commlssloner that "until the 
matter was decided dlfferently by proper authority it would continue to 
pay the cost of maintenance pending examination." After this the ques- 
tion was submltted to the Secretary of Commerce and Labor in another 
case, and he decided in favor of the steamship company and against the 
United States. Held, that such détermination was a différent décision 
by proper authority withln defendant's letter, and it was therefore under 
no contract liability tô continue to pay such expenses. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. § 
53.*] 

.2. Aliens (§ 53*) — Immigration — Examination — Cost of Maintenance — Li- 
ability OF SXEAXfSHIP COMPANIBS — StATUTES — CONSTRUCTION. 

Immigration Act Feb. 20, 1907, c. 1134, § 16, 34 Stat. 903 (U. S. Comp. 
St. Supp. 1911, p. 508), provides that steamship companies importing aliens 
shall be llable for the détention and maintenance of immigrants landed 
temporarily for examination at places where they remain in the com- 
pany's charge, and then déclares that, when the government uses a sult- 
able building for détention and examination, the immigration offleers shall 
take charge of them and the company shall be relieved of responslbility 
thereafter for their détention unless the immigrants are returned for dé- 
portation. Section 19 provides that in case of immigrants bronght to 
the United States in violation of law the steamship company shall pay 
the cost of thelr maintenance while on land as well as the expense of 
their return, and makes the master or owner of the vessel gullty of a 
mlsdemeanor if he shall make any charge for the return of such aliens 
or shall take any securlty from hlm for the payment of such charge. 
Held, that suitabîe buildings havlng been constructed at Ellis Island in 
New York Harbor for the examination of incoming aliens, which build- 
ings are supported by the immigration head tax, where aliens are landed 
at such island and are detained for treatment either In hospltals there or 
in private hospltals on shore pending détermination of their right to enter 
and are subsequently admitted, the aliens durlng such time are not "in 
charge" of the steamship companies, which are not llable for thelr main- 
tenance durlng such period. 

[Ed. Note. — For other cases, see Aliens, Cent Dig. § 112; Dec. Dig. § 
53.*] 

. In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by the United States against the Holland-America Line. 
Judgment for défendant (205 Fed. 943), and the United States brings 
error. Affirmed. 

H. Snowden Marshall, U. S. Atty., and A. S. Pratt, Asst. U, S. 
Atty., both of New York City. 

L. H. Beers, of New York City, for défendant. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

•For other cases see same topic & % ndmbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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WARD, Circuit Judge. The United States brought this action to 
recover expansés incurred for maintenance and médical care and treat- 
ment of certain alien immigrants afflicted with diseases not warrant- 
ing déportation, brought to this country by the défendant, while held 
for examination as to their right to enter. Ail of them were properly 
brought hère and were subsequently admitted. As at that time there 
was no hospital for contagious diseases at Ellis Island, such of them 
as were so afflicted were sent to state hospitals under contracts with 
the government. The others were sent to the hospital at Ellis Island. 
The cause was tried before Judge Mayer upon an agreed statement 
of facts, a jury being waived, and he entered judgment in favor of 
the défendant, dismissing the complaint. The government takes this 
writ of error. 

The complaint rests the right to recover upon two grounds: First, 
that thèse expenses are imposed upon the défendant by the Act of 
February 20, 1907; second, that the défendant has agreed to pay 
them. Taking up the latter cause of action first: The immigration 
authorities, under section 22 of the act authorizing them to make rules 
"not inconsistent with law," adopted a régulation to the effect that 
thèse expenses should be paid : 

"(4) By steamship companies. — Aliens not falling within any of the fore- 
going classes whom it is necessary for any reason to hold or to treat in hos- 
pital pendlng détermination of right to land, or awaiting déportation under 
order of rejectlon of a board of spécial inquiry or of the department (sec. 19). 

"(d) Coveiing cases of the character mentioned in class 4 of the preceding 
paragraph, bills for hospital treatment and maintenance shall be rendered 
monthly by hospitals against the steamship companies responsible, through the 
office of the commissioner of immigration or inspecter in charge, the latter's 
approval to be attached to the bills, If found correct, before forwarding them 
to the companies for settlement. Offlcers of the immigration service will in 
ail such cases look to the steam_ship companies for settlement of the hospital 
bill. If any steamship company refuses to pay such bills rendered with the 
approval of the immigration officiais, it will, of course, be necessary to re- 
quire thereafter that ail aliens brought by the vessels of such company shall 
be held on board ship until their applications for admission hâve been flnally 
adjudicated." 

[1] The steamship companies always protested against this rule 
as not consistent with law and finally refused to pay. Thereupon the 
immigration commissioner wrote a letter dated July 21, 1894, to the 
défendant, the last clause of which is: 

"It now becomes my duty to exécute the departmental instructions above 
recited, and I hereby give notice that on and after Monday, July 23, 1894, I 
shall cause ail alien immigrants arriving at this port to be inspected on board 
their respective vessels, or at the docks, as expeditiously as possible, eausing 
as little delay and inconvenience as the proper discharge of my duties will 
admit of, instead of bringing such alien immigrants to Ellis Island for inspec- 
tion, as heretofore. But passengers by such Unes as hâve complied with the 
law and the rules and régulations of the Treasury Department will be received 
at Ellis Island and there inspected in accordance with the practice heretofore 
prevailing. 

"I should be glad to receive an early reply stating the attitude which you 
désire to assume with référence to the subject of this letter." 

This was followed by further correspondence, resulting in a letter 
from the Netherlands- American Steam Navigation Company, the 
predecessor of the défendant, dated July 25th, as foUows: 



118 212 FEDERAL EKPOBTEB 

"In reply to your yesterday's favor I now beg to Inform you, that the Nether- 
lands-Amerlcan Steam Navigation Company will, until the matter is decided 
differently by proper authority, continue to pay the cost of maintenance, pend- 
ing examination at Ellls Island, of ail Immigrants brought by thelr steamshlps 
to the port of New York, and that we are ready to give bond to that effect. 

"Please inform me, if this meets your requirements, so as to secure the ex- 
amination of immigrants arrivlng by our steamers at Ellls Island as hereto- 
fore and oblige." 

The government being satisfied with this letter, no bond was ever 
given. 

Early in 1909 the Cunard Line, by an appeal from a décision of the 
commissioner of immigration at New York, submitted the question to 
Mr. Straus, then Secretary of Commerce and Labor, in the case o£ 
expenses incurred in connection with a family named Toth. Just be- 
fore leaving office he decided in favor of the Company, but none of 
his successors has followed his décision. 

September 16, 1909, the companies, relying upon this décision of 
Mr. Straus, notified the immigration authorities that they would not 
longer "be responsible for such expenses except for a period long 
enough to enable the examining médical officer to détermine defînitely 
the nature of the alien's affliction." This we think was quite in ac- 
cordance with the defendant's undertaking in its letter of July 25th. 
The matter had been "decided differently by proper authority," viz., 
Secretary Straus, and the United States cannot sustain its claim upon 
the second cause of action. 

To escape the alternative presented by the rule, of having ail im- 
migrants detained aboard for examination, a course which would 
hâve turned its steamers into hospital ships, broken up its sailing 
schedules and destroyed its business, the défendant continued to pay 
thèse bills, leaving the United States to collect in this action at law 
the bills rendered, but not pàid, in the brief interval from August 1 
to September 16, 1909. 

[2] This leaves us to consider the first cause of action and to in- 
quire whether the act does impose the obligation to pay thèse expenses 
upon the steamship companies.. Concededly it does not do so ex- 
pressly, and the United States has to rely upon necessary implication. 

Congress has made it perfectly clear in section 19 that in the case 
of immigrants brought to this country in violation of law the Com- 
pany shall pay "the costs of their maintenance while on land as well 
as the expense of the return of such aliens." It has gone farther 
and made the master or owner guilty of a misdemeanor if "he shall 
make any charge for the return of any such alien or shall take any 
security from him for the payment of such charge." The plain in- 
tent of thèse stringent provisions is to compel the companies to be 
vigilant in examining intending passengers before embarkation with 
a view of refusing such as are excluded by the act. There can, of 
course, be no inference from thèse précise provisions that the com- 
panies are to pay for the expenses in question, about which nothing 
at ail is said in the act. 

The légal fiction that the immigrants were not landed until they had 
been admitted did not leave the défendant "in charge" of them of 
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make it liable for their maintenance and care. It only negatived any 
presumption that, because of actual landing, they had been admitted 
or that the defendant's obligation to retum them if ordered to be de- 
ported was at an end. 

Section 16 of the act recognizes thèse considérations in disposing 
of the custody of the immigrants before admission : 

"Sec. 16. {Inspection by Immigration ofBcers — on shlpboard — at Immigrant 
stations.) Tliat upon tlie recelpt by the immigration officers at any port of 
arrivai of the lists or manifests of incoming aliens provided for in sections 
twelve, thlrteen, and fourteen of thls act, it shall be the duty of said officers 
to go or to send compétent assistants to the vessel to whlch sald Usts or mani- 
fests refer, and there inspect ail such aliens, or said immigration officers may 
order a temporary removal of such aliens for examination at a designated 
time and place, but such temporary removal shall not be consldered a land- 
ing, nor shall it relieve the transportation Unes, masters, agents, owners, or 
consignées of the vessel upon which said aliens are brought to any port of the 
United States from any of the obligations which, in case such aliens remain 
on board, would, under the provisions of this act, bind the-said transportation 
Unes, masters, agents, owners, or consignées: Provided, that where a suitable 
building is used for the détention and examination of aliens the immigration 
officiais shall there take charge of such aliens, and the transportation com- 
panies, masters, agents, owners, and consignées of the vessels bringing such 
aliens shall be relieved of the responsibility for their détention thereafter 
untU the return of such aliens to their care." 

The section holds the companies liable for the détention and main- 
tenance of immigrants landed temporarily for examination at places 
where they remain in the companies' charge. Then it goes on to pro- 
vide that, where the government uses a suitable building for déten- 
tion and examination, the immigration officiais shall take charge of 
them, and the companies shall be relieved of responsibility thereafter 
for their détention until the immigrants are returned for déportation. 
The buildings on Ellis Island are just such suitable buildings, erected, 
indeed, by means of the head money tax of $4 paid by the companies 
on each alien immigrant as requiréd by the act. So also the state 
hospitals where immigrants having contagious diseases were at that 
time sent until they could be removed to Ellis Island for examina- 
tion were suitable buildings, and the expense so incurred was de- 
frayed by the goveriunent out of the same source. We think the 
immigration officiais, and not the défendant, were in the language of 
the act in charge of the immigrants in question at both places, for ail 
(purposes. 

This construction appeals to our sensé of fairness. The companies 
are requiréd to pay head money on the passengers they bring hère to 
provide moneys for defraying the expense of regulating immigration 
under the act and no use of such funds could be more appropriate than 
to apply them to the exipenses of aliens pending examination who are 
rightfully brought hère and are eventually admitted. It is stipulated 
by the parties that thèse moneys are more than enough in amount to 
do so after payment of ail other expenses. If Congress had thought 
it just that the companies should pay thèse charges, we think it would 
hâve said so in express terms, as it did in the case of immigrants 
brought hère in violation of law. It seems to us that the rule adopted 
by the immigration authorities was not consistent with law and was 
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oppressive because it compelled the companies to pay în order to 
escape the alternative of having their steamers turned into hospitals 
and houses of détention. Such payments were not voluntary. They 
could not in the nature of things hâve been resisted. 
Judgment affirmed. 



BETTS et al. v. GAHAGAN et al. 

(Circuit Court of Appeals, Fourth Circuit. February 6, 1914) 

No. 1193. 

1. Adverse Possession (| 72*) — "Oolor of Title" — Bond foh Title. 

Where a bond for title is uncondltional and calls for no future payment, 
the presumption, in the absence of any évidence to the contrary, Is that 
the priée was paid before or at the time of the signing, so that it is "color 
of title" to support adverse possession within the seven-year statute of 
limitations. Révisai N. C. 1905, § 382. 

[Ed. Note. — For other cases, see Adverse Possession, Cent. Dig. §§ 430- 
434; Dec. Dig. § 72.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1264-1273; 
Tol. 8, p. 7606.] 

2. Adveese Possession (§ 115*) — Color of Title — Bond fob Title. 

Where the purchaser In a bond for title which failed to deflnitely de- 
scribe the several tracts, excepting one procured six years later, a convey- 
ance from a third person, and the papers did not refer to each other, and 
the descriptions in the bond and conveyance did not correspond In area, 
the court could not hold, as a matter of law, that the bond vras merged m 
the conveyance so as not to constitute color of title, but the question was 
for the jury. 

[Ed. Note. — For other cases, see Adverse Possession, Cent. Dig. §§ 314, 
691-701 ; Dec. Dig. § 115.*] 

3. Adverse Possession (§ 75*) — Color of Title — Instruments Ceeating. 

A deed by the heirs of a deceased owner of land for partition thereof 
Is not color of title veithin the seven-year statute of limitations. Révisai 
N. C. 1905, § 382. 

[Ed. Note. — For other cases, see Adverse Possession, Cent. Dig. §§ 448- 
430; Dec. Dig. § 75.*] 

4. Adverse Possession (§ 71*) — Color of Title — Instruments Creating. 

A deed by a grantee in a deed of partition by helrs of the deceased 
owner to a third person of the land conveyed to the grantee in the parti- 
tion is color of title within the seven-year statute of limitations, where 
the third person had no Interest In the land outside of the deed. 

[Ed. Note. — For other cases, see Adverse Possession, Cent. Dig. §§ 415- 
429 ; Dec. Dig. § 71.*] 

5. Adverse Possession (§ 57*) — Acts Constituting. 

Proof that land was eultivated under one claiming title and that tim- 
ber was eut thereon as needed, unaccompanied by any évidence of the 
length of time of the occupancy by cultivatlon, did not establish title by 
adverse possession without color of title under the 20-year statute of lim- 
itations. Révisai N. C. 1905, § 384. 

[Ed. Note. — For other cases, see Adverse Possession, Cent. Dig. §§ 277, 
278, 655, 667, 687 ; Dec. Dig. § 57.*] 

«J. .Lppeal AND Erbor (§ 930*) — Verdict — Presumptions. 

Where the pleadings ralsed two issues, and on the trial one was sup- 
ported by évidence, and the other not, a favorable verdict will be sus- 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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talned on appeal on the presumptlon that the jury based its verdict on 
the issue supported by the évidence. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 3755- 
3761 ; Dec. Dig. § 930.*] 

T. Appbal and Eeeob (§ 1068*) — Harmless Errob — Eîrkors in Insteuctions. 

Where, In an action for tlie recovery of land, défendant relied on the 7 
and 20 year statutes of limitations, and the évidence justifled a finding 
in his favor under the 7-year statute, but there vvas no évidence to sup- 
port a verdict under the 20-year statute, the error in refusing to charge 
that défendant could not hold under the 20-year statute was not réversi- 
ble, since It could not be Inferred that the verdict was based on a finding 
of adverse possession for 20 years merely because the court refused to 
charge that there was no évidence of adverse possession for 20 years. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 4225- 
4228, 4230 ; Dec. Dig. § 1068.*] 

8. Evidence (§ 274*) — Déclarations — Admissibilitt. 

Where, in an action for the possession of land, défendant relled on color 
of title, and that a poplar was on the Une of the true location of the 
tract as described by the papers, constituting his color of title, and a plat 
showed that the Une called for woukl run near the poplar, testimony that 
the deceased owner of the adjacent land had pointed out the poplar as on 
the Une was admissible. 

[Ed. Note. — For other cases, see Evidence, Cent. Dlg. §§ 1121-1134; 
Dec. Dig. § 274.*] 

In Error to the District Court of the United States for the Western 
District of North Carolina, at Asheville ; James E. Boyd, Judge. 

Action by Harriet L. Betts and another against Ben W. Gahagan 
and others. There was a judgment for défendants, and plaintiffs bring 
error. Affirmed. 

See, also, 205 Fed. 890, 124 C. C. A. 203. 

Zebulon Weaver and Alf S. Barnard, both of Asheville, N. C. (Dufï 
Merrick, of Asheville, N. C, on the brief), for plaintififs in error. 

Julius C. Martin, of Asheville, N. C. (Martin, Rollins & Wright, of 
Asheville, N. C, on the brief), for défendants in error. 

Before PRITCHARD and WOODS, Circuit Judges, and ROSE, 
District Judge. 

WOODS, Circuit Judge. This is one of the many perplexing cases 
depending on location and adverse possession of lands long regarded 
of such small value that their boundaries and even their titles were 
considered of Httle conséquence. The action is for the recovery of 
possession of a small strip of land on which is situated a baryte mine 
operated by the défendants. The verdict and judgment was in favor 
of the défendants, and the plaintififs ask for a reversai, alleging error in 
the admission of testimony and in the charge to the jury, and insisting 
that the District Judge should hâve directed a verdict in favor of the 
plaintififs. 

There is no dispute as to the regularity of the plaintifïs' claim of 
title commencing with a grant from the state of North Carolina to 
John Gray Blount, dated November 29, 1796, for 300,000 acres, and 
running through successive conveyances to the plaintifif Harriet L. 

•For other cases see same topic & § numbee in Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexes 
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Betts, who conveyed after the commencement of the action to the 
plaintiff Laurel River Logging Company. 

After proof of their own title, the plaintiffs, for the purpose of show- 
ing that the défendants' title was derived from the same source and 
did not cover the land in dispute, introduced a bond for title from 
John Gray Blount, from whom plaintifïs claimed, to James Allen, his 
heirs and assigns, dated October 25, 1828, covering 7,000 acres, and a 
deed of conveyance from Blount's executors to George W. Gahagan, 
the ancestor of the défendants, dated January 29, 1835. The évidence 
of Garrett, the surveyor appointed by the court on behalf of plaintifïs, 
was to the efïect that the location by survey of this conveyance from 
Blount's executors to Gahagan excluded the land in dispute ; and the 
plaintifïs contended that while the conveyance to Gahagan did not ex- 
pressly refer to the bond, and there was no direct évidence of its as- 
signment, yet the circumstances led inevitably to the conclusion that 
the deed was given to Gahagan as assignée of Allen in performance of 
the bond. 

The circumstances mainly relied on to support this position are : 
(1) That Allen gave to George W. Gahagan his bond for title dated 
February 11, 1828, covering several tracts of land in the same vicinity, 
thé description of one of the tracts corresponding in a gênerai way 
with one of those conveyed by Blount's executors to George W. Gaha- 
gan ; and (2) that the conveyance to George W. Gahagan by Blount's ex- 
ecutors excepts ail the lands conveyed away before October 25, 1828, 
the date of the bond from Blount to Allen. Upon the inference of fact 
thus arrived at, that the conveyance to George W. Gahagan of Janu- 
ary 29, 1835, was in satisfaction of the bonds from Blount to Allen 
and from Allen to Gahagan, the plaintiffs rest the légal proposition 
that both bonds were merged in the conveyance and any claim by the 
défendants under either of them as color of title or otherwise could 
not extend beyond the land covered by the deed. 

The défendants denied that the conveyance from Blount's executors 
to their ancestor, George W. Gahagan, did not cover the land in dis- 
pute, and relied also on the claim of adverse possession for 20 years 
without color of title, and adverse possession for 7 years with color ôf 
title, under the following sections of the Révisai of North Carolina of 
1905: 

"382. Seven years' possession under color. When the person in possession 
of any real property, or those under whom he claims, shall hâve been pos- 
sessed of the same, under known and visible Unes and boundaries, and un- 
der eolorable title for seven years, no entry shall be made or action sustained 
against such possessor by any person having any right or title to the same, 
except during the seven years next after his right or title shall hâve de- 
scended or accrued, who in default of suing withln the time aforesaid, shall 
be excluded from any claim thereafter to be made ; and such possession, so 
held, shall be a perpétuai bar against ail persons not under disabllity." 

"384. Twenty years' adverse possession. No action for the recovery of 
real property, or the possession thereof, or the Issues and profits thereof, shall 
be maintalned when the person in possession thereof, or the défendant in 
such action, or those under whom he claims, shall hâve possessed such real 
property under known and visible Unes and boundaries adversely to ail other 
persons for twenty years ; and such possession so held, shall give a title in 
fee to the possessor, in such property, against ail persons not under disa- 
biUty." 
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[1] We consider first whether the trial judge should hâve instructed 
the jury as requested by counsel for plaintiffs that the évidence was 
not sufficient to bring the défendants' possession under the protection 
of section 382. The plaintiffs contend that the défendants produced no 
color of title. Against this contention the défendants relied on several 
papers, the first being the bond for title from Allen to George W. Ga- 
hagan above mentioned. By this paper Allen undertook to make title 
to George W. Gahagan within 12 months from February 11, 1828, to 
several tracts of land ail of which were very indefînitely described, ex- 
cept the last, which was to run "with the road one hundred rods wide 
so as to let the said road be in the middle." The survey of this loca- 
tion shows that a tract of land laid oflf by measuring 50 rods on each 
side of the road referred to. as it varies its course, will cover the land 
in dispute. 

[2] Since the bond is unconditional and calls for no future pa)mient, 
the presumption is that the purchase price was paid before or at the 
time the bond was signed ; and, af ter payment of the purchase money, 
a bond for title is "color of title" to support adverse possession even 
against the vendor. Avent v. Arrington, 105 N. C. 377, 10 S. E. 991. 
It follows that this bond for title could be relied on as color of title 
unless it was merged in a conveyance from Blount's execiitors to George 
W. Gahagan. If, as contended by plaintiffs, the conveyance made in 
1835 was given and accepted as a performance of the bond, then the 
bond could not be relied on against the vendor or his grantees, as color 
of title to land beyond the limits of the conveyance, for the conveyance 
would be a satisfaction of ail rights of the vendee under the bond. Al- 
though there is reason to infer that the conveyance in this instance was 
in satisfaction of the bond, it would not be saf e to say that the évidence 
admits of no other reasonable inference. Against such an inf erence are 
the considérations that the papers do not in any way refer to each oth- 
er, that they are more than six years apart in date, that the bond and 
the conveyance were executed by différent persons in a remote period 
when little attention was given to exact locations or sources of title, 
and that there was évidence that they did not correspond in area. From 
thèse facts it would not be unreasonable to infer that George W. Ga- 
hagan entered and held under the Allen bond, and afterwards to 
strengthen his claim to this land and to acquire title to other lands took 
an independent conveyance from the executors of Blount. The District 
Judge was therefore right in refusing to hold the Allen bond for title 
unavailable to the défendants as color of title. 

The plaintiffs were entitled, however, to the instruction requested 
that, if the jury found that the conveyance to George W. Gahagan was 
made for the purpose of carrying out the terms of the bond from Allen, 
then the défendants could not rely on the bond as color of title; but this 
principle was made sufficiently clear in the gênerai charge. 

[3] The paper next relied on as color of title was an agreement or 
deed made by the heirs of George W. Gahagan for the partition of the 
lands inherited from him. This paper did not purport to évidence an 
acquisition of any rights in land, but only the assignment of a right al- 
ready existing. It was not available, therefore, as color of title. Car- 
son v. Carson, 122 N. C. 645, 30 S. E. 4. 
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[4] The deed from W. W. Gahagan to R. M. Gahagan and B. F. 
Gahagan dated June 10, 1890, covering the land received by W. W. 
Gahagan in the division of his father's estate, stands on a différent foot- 
ing. It purports to convey the land to grantees who had no interest, 
and is good as color of title to the land it calls for. One of the bound- 
aries named in this deed is the land then held by John Landers ; and 
there was évidence that a poplar tree was on the line between Landers 
and Gahagan, and that the disputed land was on the Gahagan side of 
this line. There was also évidence that the Gahagans opened the mine 
in 1894 or 1895, and had claimed and worked it as their own since that 
time. It seems clear therefore that, on the issue of adverse possession 
under color of title for seven years, there was strong évidence to go to 
the jury under both the Allen bond for title and the conveyance from 
W. W. Gahagan to R. M. and B. F. Gahagan. 

[5] The District Judge also refused to charge the jury as requested 
by plaintiffs that there was no évidence sufficieht to warrant a finding 
that the défendants were protected by adverse possession without color 
of title for 20 years, under section 384 of the statutes. As already 
stated, there was évidence from which the inference might reasonably 
be drawn that there was a defined line recognized and observed by the 
Gahagans and the owners of the adjacent lands for 30 or more years 
as the eastern boundary of the Gahagan lands, which leaves the disputed 
land on the Gahagan side. The testimony of R. M. Gahagan, James 
M. Landers, and Wade Gahagan tended to establish this line and a 
known poplar as one of its marks. But careful considération of the 
record leads to the conclusion that there was no évidence of the ad- 
verse possession required by the law for 20 years before the commence- 
ment of the action. It is true that B. W. Gahagan testified that the 
Gahagans had been in possession as far back as he could remember, 
but the f acts upon which he based this conclusion were that at one time 
some of the disputed land was cultivated under the Gahagans, and 
that they eut timber occasionally as they needed it. There is no évi- 
dence how long the occupancy by cultivation continued, and the occa- 
sional cutting of timber could not sustain a claim of adverse possession. 
Shaiïer v. Gaynor, 117 N. G. 15, 23 S. E. 154; Rowe v. Lumber Co., 
128 N. C. 301, 38 S. E. 896. 

[6, 7] But it does not follow that there must be a new trial for the 
refusai to charge that the jury could not find a verdict for the défend- 
ants on the claim of adverse possession for 20 years. Juries, it is 
true, do sometimes find verdicts without any évidence, and the entire 
lack of évidence proves caprice ; but, in the absence of a showing of 
caprice, courts should attribute to jurors fair intelligence and présume 
that they hâve acted on évidence and not without it. Hence v/hen in 
the pleadings two vital issues are made, and on the trial one is sup- 
ported by évidence and the other not, a favorable verdict should be 
sustained on the presumption that the jury based its verdict on a favor- 
able décision of the issue supported by évidence. Applying this rule, 
it must be inferred hère that the jury reached their négative verdict on 
the issue, "is the plaintiff the owner of and entitled to the possession 
of the land in controversy," either on a finding that the true location 
of défendants' title embraced the land in dispute, or a finding that the 
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défendants had held the land in dispute adversely for 7 ysars with 
color of title, or on finding both thèse issues in f avor of the défendants ; 
for there was évidence justifying a finding favorable to the défendants 
on both. It cannot be inferred that the verdict was rested on a finding 
without évidence to support it that the défendants had held the land in 
dispute adversely for 20 years. It is true that the refusai to charge as 
requested indicated the absence of a clear conviction on the part of 
the District Judge that there was no évidence of adverse possession for 
20 years ; and from this the inference may be drawn that the jury, ei- 
tlier independently or under the influence of the refusai of the trial 
judge to charge as requested, might not hâve had a clear conviction that 
there was no évidence in favor of the défendants on the point. Assum- 
ing this to be so, nevertheless, an appellate court should not do the tech- 
nical thing of setting aside a verdict obtained after a long and expen- 
sive trial, on the possibility that the jury might hâve done the unrea- 
sonable thing of basing their verdict on testimony which is so shadowy 
that this court considers it no évidence, and which received no more 
considération from the trial judge than was implied in the mère fact 
of submitting it to the jury. The bald technical nature of such a déci- 
sion is more apparent when it is observed that the two issues of adverse 
possession for 20 years, and adverse possession for 7 years with color 
of title were independent, and that there was strong évidence supporting 
the défendants' side of the latter issue. For this reason, the error of 
refusing to charge that the défendants could not hold the land under 
the claim of adverse possession for 20 years cannot be allowed to resuit 
in a new trial. 

The point has been expressly decided in City, etc., R. Co. v. Svedborg, 
194 U. S. 201, 24 Sup. Ct. 656, 48 L. Ed. 935. In that case the trial 
judge refused to instruct the jury that the verdict must be for the de- 
fendant unless they f ound négligence on the part of a motorman, and 
instructed that the verdict must be for the défendant unless the jury 
found négligence on the part of the motorman "or conductor, or both." 
The court disposes of the matter in this language : 

"It is contended that It was error prejudicial to the railway company to 
hâve added thèse words to the instruction asked, because by so doing the 
jury were, in effect, told that there was sufflcient évidence npon which to 
base an inquiry whether the conductor was guilty of négligence ; whereas, 
the Company iusists there was not the slightest proof showing négligence on 
the part of the conductor. 

"We need not review the évidence as to the conductor; for if, as the dé- 
fendant insists, there was no évidence whatever shov\i.ng négligence upon the 
part of the conductor, then the modification made by the court could not hâve 
so misled the jury as to préjudice the défense." 

[8] The remaining assignment of error relates to the admission of 
the testimony of W. W. Gahagan that John L,anders, deceased, who 
owned the adjacent land, had pointed out a poplar as being on the Ga- 
hagan line. The claim of the défendants was that this poplar was on 
the line of the true location of the papers on which the défendants re- 
lied as title and color of title, and the plat introduced shows that the 
line of the land called for by the Allen bond for title, relied on as color 
of ti'tJe, would run very near the poplar. Under thèse circumstances, 
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the évidence came clearly within the ruie of admissibility of such évi- 
dence, thus stated in Mendenhall v. Cassells, 20 N. C. 45 : 

"We receive it In regard to prlvate boundarles, but w© require that It 
should either hâve somethlng definîte to which it can adhère, or that it should 
be supported by proof of correspoudent enjoyment and acquiesot'uce. A tree, 
Une, or water course may be shown to hâve been poiuted eut by persons of 
a bygone génération as the true Une, or water course, called for in an old 
deed or grant. A fleld, house, meadow, or wood may be shown to hâve been 
reputed the property of a particular man or family, and to hâve been claimed, 
enjoyed, and occupied as such." 

This ruie has been restated and affirmed in cases too numerous for 
citation. The judgment of the District Court is affirmed. 
Affirmed. 



EASTERN OIL CO. r. HOLCOMB et aL 

(Circuit Court of Appeals, Eighth Circuit. February 23, 1914.) 

No. 3963. 

L COtTKTS (§ 356*) FEDERAL COUETS DECISIONS REVIEWABLK JUDICIAL 

Chabacteb OF Tbibunal. 

Under Rev. St. § 649 (U. S. Comp. St. 1901, p. 525), providing that Is- 
sues of fact in any Circuit Court may be trled by the court wltliout a 
Jury when the parties in writing waive a jury, and Judicial Code, § 291 
(Act March 3, 1911, c. 231, 36 Stat. 1167 [U. S. Comp. St. Supp. 1911, p. 
243]), providing that, when in any law any référence is made to or any 
power eonferred upon the Circuit Courts, it shall be deemed to refer to 
and confer such power upon the District Courts, issues of fact in the Dis- 
trict Court may be tried without a jury, and the former rule that the dé- 
cision upon such a trial by consent is the décision of an arbitrator and not 
reviewable no longer appUes. 

[Ed. Note. — For other cases, see Courts, Cent. DIg. g 937; Dec. Dig. § 
356.* 

Orders, decrees, and Judgments reviewable in the Circuit Court of Ap- 
peals, see notes to Salmon v. Mills, 13 C. C. A. 374; Taylor v. Breese, 
90 C. C. A. 566.] 

2. JuBY (§ 31*) — Tbial bt CotJBT Without Jury — Power of Court. 

Rev. St. § 649 (U. S. Comp. St. 1901, p. 525), authorizing trials of Is- 
sues of fact by the court without a jury when the parties so stipulate in 
writing, made applicable to the District Courts by Judicial Code, § 291, 
is not répugnant to Rev. St. § 566 (U. S. Comp. St. 1901, p. 461), provid- 
ing that wlth certain exceptions Issues of fact in the District Courts shall 
be tried by jury. 

[Ed. Note.— For other cases, see Jury, Cent Dig. §| 204-219 ; Dec. DIg. 
f 31.*] 
8. Appeal and Ebbob (| 761*) — Bbibfs — Fobm and Requisites. 

Under Rev. St. § 700 (U. S. Comp. St 1901, p. 570), providing that when 
an Issue of fact Is tried without a jury the rulings of the court in the 
progress of the trial. If excepted to at the time and duly presented by a 
blll of exceptions, may be reviewed on writ of error or appeal, it Is the 
rulings In the progress of the trial excepted to at the time that may be 
reviewed, and It la Bot proper to combine" the assignments of error and 
argue them as If the couit had power to retry the case on the merits. 

[Ed. Note. — For other cases, see Appeal and Error, Cent, DIg. § 3096; 
Dec. Dig. § 761.*] 

*For otber cases see same topic & i numbbb in Dec. & Am. Digs. 1907 to date, £ Rep'r Indexes 
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4. Appeal awd Erbob (§ 500*) — Record — Présentation of Geounds of Re- 

VIEW. 

Where, thougti appellant excepted to appellee's proposed findlngs of 
fact, the record showed no rullng thereon, and the court made findlngs 
of Its own, the appellate court would not search the record and ascertain 
for itself whether or not the objections were overruled. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 2295- 
2298 ; Dec. DIg. § 500.*] 

5. Appeal and Eeeob (§ 1078») — Assignments of Eeeor — ^Waivee by Pailuee 

TO Uege. 

Questions presented by the record, but not argued by counsel, wlll not 
be consldered. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 425&- 
4261 ; Dec. Dig. § 1078.*] 

8. Appeal and Error (§ 274*) — Réservation of Gkotjnds of Rkview. 

Exceptions to the findlngs in a case tried without a jury présent noth- 
Ing for revlew. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dlg. §§ 1591, 
1592, 1605, 1606, 1607, 1624, 1631-1645; Dec. Dig. § 274.*] 

7. Appeal and Errob (| 761*) — Bbiefs — Form and Requisitbs. 

Though appellant Instead of arguing rulings excepted to, comblned 
the assignments of error and presented the case as if Ûie appellate court 
could retry It on the merlts, the sufiiclency of the findlngs to support the 
judgment would be reviewed. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 3096; 
Dec. Dlg. § 761.*] 

8. Mines and Minerals (| 74*) — Leases — Assignment — Actions — Findinqs. 

In an action for the agreed considération for the assignment of an oil 
and gas lease Qovering land subject to a prior lease, which provlded that 
it should be null and void unless a well was commeneed wlthln one year 
or unless Ç160 a year was paid In advanee, defended on the ground of 
mutual mistake and breach of warranty, where the trial court foulid that 
no well was commeneed under the prior lease and that the stlpulated pay- 
ment was not made a judgment for plaintifCs, was supported by the find- 
lngs. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent Dlg. S 202 ; 
Dec. Dig. § 74.*] 

9. MiNBis and Minerals (§ 74*) — Leases — Assignment — Implibd Warbantt. 

Where, on the assignment of an oil and gas lease covering land subject 
to a prior lease which provlded that it should be void unless a well was 
commeneed wlthln one year or unless $160 a year should be paid in ad- 
vanee for the delay in commencing a well, the assignors did not represent 
as a fact that no well had been commeneed or that the j)ayment had not 
been made, but merely stated that they were so Informed by the lessors, 
and tlie bank in which the payment was fco be deposited and the agent 
of the assignée had ail the Information that the assignors had, there was 
no warranty by the assignors wlth respect to the prior lease. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent Dlg. § 202 ; 
Dec. Dig. § 74.*] 

In Error to the District Court of the United States for the Eastern 
District of Oklahomà ; Ralph E. Campbell, Judge. 

Action by M. A. Holcomb and another against the Eastern Oil Com- 
pany. Judgment for plaintiffs, and défendant brings error. Affirmed. 

*For other cases see same topic & § numbsb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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John H. Carter, of Tulsa, 0kl. (Robert J. Boone, of Tulsa, 0kl., and 
George C. Butte and Sam H. Lattimore, both of Muskogee, 0kl., on 
the brief), for plaintiff in error. 

George S. Ramsey, of Muskogee, 0kl. (C. L. Thomas, of Muskogee, 
Okl., on the brief), for défendants in error. 

Before SANBORN and CARLAND, Circuit Judges, and RINER, 
District Judge. 

CARLAND, Circuit Judge. Holcomb and Hall brought suit against 
the oil Company to recover the sum^ of $3,200 alleged to be due them 
as the purchase price of an oil and gas mining lease. The suit was 
commenced in the United States Circuit Court for the Eastem District 
of Oklahoma, February 9, 1911, and tried in the United States Circuit 
Court for said district, June 12, 1912. By stipulation in writing the 
case was tried and determined by the court without the intervention 
of a jury. The court heard the évidence and made spécial findings of 
fact and conclusions of law which resulted in a judgment in favor of 
Holcomb and Hall. The oil company has removed the case hère by 
writ of error. 

[1,2] It is urged by counsel for Holcomb and Hall that this court 
has no power to review the errors assigned, for the reason that section 
566, R. S. U. S. (U. S. Comp._ St. 1901, p. 461), provides that "the trial 
of issues of fact in the District Courts, in ail causes except * * * 
shall be by jury," and that no authority has ever been given said courts 
to try issues of fact without the intervention of a jury. It is true that 
prior to January 1, 1912, there had been no provision made by law for 
the trial of issues of fact in the District Court, by the court, without 
the intervention of a jury. Therefore it has been uniformly decided 
that if the parties to a civil action in the District Court, by agreement, 
submitted the questions of fact in dispute to a judge for décision upon 
the évidence, he did not exercise judicial authority in deciding, but 
acted rather in the character of an arbitrator, and no review of bis 
décision could be had. Rogers v. United States, 141 U. S. 548, 12 
Sup. Ct. 91, 35 L. Ed. 853 ; United States v. Cleage, 161 Fed. 85, 88 
C. C. A. 249 (8th Ct.) ; United States v. Louisville & N. R. Co., 167 
Fed. 306, 93 C. C. A. 58 (6th Ct.) ; St. Joseph Stockyards Co. v. United 
States, 187 Fed. 104, 110 C. C. A. 432 (8th Ct.). It is claimed that 
this is still the law in the District Courts, for the reason that section 
649, R. S. U. S. (U. S. Comp. St. 1901, p. 525), which provides that 
issues of fact in civil cases in any Circuit Court may be tried and deter- 
mined by the court, without the intervention of a jury, does not apply. 
We think counsel are in error in this contention. Section 291 of the 
Judicial Code reads as f ollows : 

"Wherever, in any law not embraced witbin this act, any référence is made 
to, or any power or duty is conterred or imposed upon, the Circuit Courts, 
such référence shall, upon the taking effect of this act, be deemed and held 
to refer to, and to confer such power and impose such duty upon, the Dis- 
trict Courts." 

This section clearly confers upon the District Courts the power to 
try issues of fact by the court as provided in section 649. It is claimed, 
however, that if this be so section 649 and section 566, which has not 
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been repealed, are répugnant to each other. This is not so. Section 
648, R. S. U. S. (U. S. Comp. St. 1901, p. 525), provided for trial by 
jury in the Circuit Courts in practically the same language as 566 did 
in the District Courts, but section 649 bas never been considered as 
répugnant to section 648. Section 566 or 648, when read in connection 
with section 649, must be construed as declaring that the trial of is- 
sues of fact in the District Courts shall be by jury, except where the 
parties shall stipulate in writing to waive a jury. Section 649 provides 
that where a jury is waived, as was done in this case, "the finding of 
the court upon the f acts, which may be either gênerai or spécial, shall 
hâve the same effect as the verdict of a jury." Section 700, R. S. U. 
S. (U. S. Comp. St. 1901, p. 570) which is applicable to this court, as 
well as the Suprême Court, provides as follows : 

"When an issue of fact In any civil cause in a Circuit Court la tried and 
determlned by the court without the intervention of a jury, according to sec- 
tion 649, the rulings of the court in 4;he progress of the trial of the cause, if 
excepted to at the time, and duly presented by a bill of exceptions, may be 
reviewed by the Suprême Court upon a writ of error or upon appeal ; and 
when the finding is spécial the review may extend to the détermination of 
the sufflciency of the facts found to support the judgment." 

[3-7] We thus see that it is the rulings of the court in the progress 
of the trial of the cause, if excepted to at the time, that we hâve the 
power to review. No rulings to which counsel for the oil company 
excepted during the trial appear in the record, except certain rulings 
in relation to the admission and exclusion of évidence and the ruling 
of the court in overruling in part the demurrer of the oil company 
to the complaint. Thèse rulings, although assigned as error, bave not 
been argued either orally or in the brief ; but the 57 assignments of 
error bave been combined together and argued to the court under the 
heads of- "Mutual Mistake," "Implied Warranty of Title," and 
"Breach of Warranty." In other words, the case is presented to us as 
if we were a court of original jurisdiction empowered to try the case 
upon its merits as was the District Court. Counsel for the oil com- 
pany did object as is shown by the record to the proposed findings of 
fact requested by counsel for Holcomb and Hall ; but the record shows 
no ruling of the court upon the same, and whether the objections were 
sustained or overruled nowhere appears. The court subsequently 
made findings of its own, and this court could not be expected to go 
through the record and ascertain for itself whether or not the court 
sustained or overruled the objections to the proposed findings. An- 
other reason why the objections to the proposed findings do not call 
upon us to consider the same is that nowhere in the brief is the point 
made or argued that the findings of the court are not sustained by the 
évidence. The rule in such cases is that, if counsel déclines to argue 
questions presented by the record, the court will not further consider 
them. The findings of the court under the statute had the same efïect 
as the spécial verdict of a jury, and mère exceptions to a spécial ver- 
dict of a jury would présent nothing for review ; neither does the ex- 
ception to the findings in the présent record. It is plain therefore that 
there is no question open to review on the présent record, except 
whether the facts found by the trial court support its judgment. Sec- 
212 F.— e 
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tion 700, R. S. U. S.; United States Fidelity & G. Co. v. Board of 
Commissioners, 145 Fed. 144, 76 C. C. A. 114 (8th Ct.); Gibson v. 
Luther, 196 Fed. 203, 116 C. C. A. 35 (8th Ct); Felker v. First Na- 
tional Bank, 196 Fed. 200, 116 C. C. A. 32 (8th Ct.); Keeley v. Ophir 
Hill Consolidated Mining Co., 169 Fed. 598, 95 C. C. A. 96 (Bth Ct.) ; 
York V. Washburn, 129 Fed. 564, 64 C. C. A. 132 (8th Ct.) ; Chicago 
G. W. Ry. Co. V. Minneapolis, St. P. & S. S. M. Ry. Co., 176 Fed. 
237, 100 C. C. A. 41, 20 Ann. Cas. 1200 (8th Ct.) ; Allen v. Knott, 171 
Fed. 76, 96 C. C. A. 180 (8th Ct.) ; Barnard v. Randle, 110 Fed. 906, 49 
C. C. A. 177 (8th Ct). This présents a question of law to which such 
argument, as has been made, may be properly addressed. Guaranty 
Trust Co. of New York v. Koehler, 195 Fed. 669, 115 C. C. A. 475 
(8th Ct.). Following the argument of counsel for the oil company, 
the questions to be considered may be arranged as follows : First, 
do the findings of the trial court show that there was such a mutual 
mistake of fact on the part of both Holcomb and Hall and the oil 
Company, when the contract for the purchase of the lease was made, as 
would allow the oil company to avoid the contract ; second, if the con- 
tract was a valid one, was there an implied warranty of title; and, 
third, if there. was an implied warranty of title, was there such a 
breach thereof as would allow the oil company to rescind the contract. 
In order to make plain the contentions of counsel, it will be necessary 
to briefly state the nature of the transaction between the parties. 

[8,9] On November 8, 1909, Charles M. Brian and Hettie Brian, 
for themselves, and Charles M. Brian, as guardian of Mary EUen 
Brian, executed and delivered to James Brann an oil and gas mining 
lease covering a tract of land in Okmulgee county, Okl. This lease 
contained the following clause : 

"In case no well be commenced on the above premises wltbin one year 
from the date hereof, this lease shall become nuU and void and without any 
further effect whatever, unless the lessee shall pay for the delay at the rate 
of one hundred sixty ($160.00) dollars in advance for each and every year 
hereafter untU a well is commenced or his lease surrendered as hereinafter 
pi'ovided. Such payments may be made In hand or deposited in Citizens' Na- 
tional Bank at Okmulgee, Oklahoma." 

November 12, 1910, Hettie E. Brian, Charles M. Brian, and Charles 
M. Brian, as guardian of the estate of Mary EUen Brian, a minor, 
made, executed, and delivered to Holcomb and Hall for the sum of 
$900 an oil and gas mining lease covering the same property as the 
lease by the same parties to Brann. On the same day Holcomb and 
Hall assigned their lease to the Eastern Oil Company for the agreed 
considération of $3,200, and the further sum of $3,200 on condition 
that oil should be found on the land in paying quantities. There is 
no dispute but what the assignment of the lease was made to the oil 
company and that the oil company agreed to pay therefor, the consid- 
ération above mentioned. The oil company refused to pay the $3,200 
cash for the alleged reason that the lease to Brann had been contin- 
ued by the payment by Brann of the $160 mentioned in the para- 
graph that we hâve hereinbefore quoted; no well having been com- 
menced on the land as provided in the lease. The whole controversy, 
therefore, was over the question as to whether the Brann lease had 
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been continued in force and as to whether Holcomb and Hall had 
represented to the agent of the oil company that the Brann lease 
as a fact had been rendered void by the failure of Brann to pay 
$160 in advance to the lessors or deposit the same in the Citizens' 
National Bank, Okmulgee, Okl, on or before the expiration of one' 
year from date of the lease. If the payment of the $160 was not 
niade within the time provided for in the lease, the lease, according 
to its terms, became null and void, and the oil company would hâve no 
défense against the claim of Holcomb and Hall. If the payment of the 
$160 was made in accordance with the terms of the lease, then the 
lease was continued in force; ànd the oil company claims that both 
Holcomb and Hall and itself, having believed that the Brann lease 
had not been continued in force by the payment of the $160; that 
there was such a mistake of fact by both parties that the oil company 
could avoid the contract for the assignment of the Holcomb and Hall 
lease to it; and that, if the contract was valid, then, the lease being 
Personal property, there was an implied warranty accompanying its 
sale, and, that warranty having been breached, it can avoid the con- 
tract for that reason. Under the findings made by the court, we do 
not think that either of the défenses of counsel for the oil company 
can be maintained. 

The trial court found as a fact that no well was commenced on tne 
land described in the Brann lease within one year from the date there- 
of, and that Brann did not pay for the delay, the sum of $160, in ad- 
vance, either to the lessors or deposit the same in the Citizens' National 
Bank at Okmulgee, Okl., on or before November 8, 1910. This finding 
in itself would def eat the claim of the oil company ; but the court pro- 
ceeded further and found that Holcomb and Hall did not represent as 
a fact that no well had been commenced upon the land or that the $160 
for the delay had not been paid to the lessors or deposited in the bank, 
but their statements were that they were informed by the lessors and 
the bank that the payment had not been made, and the court further 
found that the agent of the oil company, who negotiated the assign- 
ment of the lease, had ail the information as to what Brann had donc 
or not done in complying with the terms of his lease that Holcomb 
and Hall had. Thèse findings compel a judgment in favor of Holcomb 
and Hall against the oil company, as under thèse findings the Brann 
lease had become null and void, or, if that is not so, there was no 
warranty. 

Judgment affirmed. 
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ORDBB OF UNITED COMMERCIAL TBAVELERS OF AMERICA T. 

YOUNG. 

(Circuit Court o£ Appeals, Eiglith Circuit March 2, 1914.) 

No. 3986. 

L Insueance (f 755*) — B^ateenal Instjeancb — Authoeity or Local Or- 

FICEBS. 

The secretary treasurer oî a local council of a fratemal insurance 
order has no authority to waive the constitution and by-laws of tlie or- 
der stipulating for payment to a beneflciary a specified sum on the death 
of a member in good standing, but that members shall be deemed in good 
standing so long only as they pay dues and assessments as they become 
due, and that any member failing to pay them at maturity shall, by 
virtue thereof, forfeit his good standing, and a practice between the local 
offlcer and a member thereof for the payment of dues and assessments 
after maturity is not binding on the order unless authorlzed or ratified. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1907-1916; 
Dec. Dig. § 755.*] 

2. Appeal and Ekbor (§ 750*) — Questions Bevibwable — Exceptions. 

Where, in an action àgainst a fraternal insurance order, defended on 
the ground that the member was not in good standing at his death, the 
court over the objection of the order admitted évidence of a custom be- 
tween an offlcer of a local council of the order and the member, for pay- 
ment of dues and assessments after maturity, and défendant excepted 
before the jury retired to a charge that there had been testimony as to 
the custom, and that such testimony was withdrawn except as to the 
question, of payment, on the ground that It failed to specify with sufficient 
particularity the évidence intended to be withdrawn, and the portion of 
the charge was assigned as error, the ruling on the évidence was re- 
viewable, though not assigned as error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3074- 
3083; Dec. Dig. § 750.*] 

3. Appeal and Eekob (§ 1053*) — Review — Admission of Evidence — Cueino 

ov Errob by Instructions. 

In an action against a fraternal insurance order, defended on the 
ground that the member was not at his death in good standing, because 
of his failure to pay dues and assessments at maturity, the error in ad- 
mitting évidence of the custom, between the secretary of the local coun- 
cil and the member, permitting the payment of dues and assessments 
after maturity, was not cured by an instruction withdrawing the testi- 
mony as to custom, except as to the question of payment, since ail the 
évidence as to custom related to the issue of payment. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4178- 
4184 ; Dec. Dig. § 1053.*] 

In Error to tlie District Court of the United States for the Southern 
District of lowa ; Smith McPherson, Judge. 

Action by May Baker Young against the order of United Com- 
mercial Travelers of America. There was a judgment for plaintiff, 
and défendant brings error. Reversed, and new trial granted. 

Lowry F. Sater, of Columbus, Ohio (James J. Smith, of Ottumwa, 
lowa, and Vorys, Sater, Seymour & Pease, of Columbus, Ohio, on the 
brief), for plaintiff in error. 

R. L. Parrish, of Des Moines, lowa (Gilmore & Moon, of Ottumwa, 
Towa, and A. L. Hager, of Des Moines, lowa, on the brief), for défend- 
ant in error. 

•For other cases see same topic & { ndmbhe ia Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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Before SANBORN and CARLAND, Circuit Judges, and RINER, 
District Judge. 

CARLAND, Circuit Judge. This action was brought by May 
Baker Young, as plaintiff, against the Order of United Commercial 
Travelers of America, as défendant, to recover as beneficiary the 
sum claimed to be due her upon the death of her husband, Lew H. 
Young, a member of the order. Section 5 of article 6 of the constitu- 
tion and by-laws of the défendant provides : 

"If any member of the order (other than a social member) who bas paid, 
wben due, ail fées, fines, costs, dues and assessments charged or levled 
against him, sball sustain, during the continuance of hls membership, and 
while in good standing, bodily injury effected through extemal, violent 
and accidentai means, which alone and independent of ail other causes shall 
occasion death immediately or within six months from the happening there- 
of, the Order of United Commercial Travelers of America, within ninety 
days of receipt of satisfactory proof of sald accidentai death, shall pay to 
the person or persons entitled thereto the sum of five thousand ($5,000.00) 
dollars, and shall also pay to the person or persons entitled thereto, as 
aforesaid, thirteen hundred ($1,300.00) dollars in weekly installments of 
twenty-five ($25.00) dollars each, the flrst of such weekly installments to 
be paid within ninety days from the receipt of such proof of death." 

Section 4 of article 4 of the constitution of défendant provides : 

"AU members of the order shall be considered in good standing so long 
only as they pay, when and as the same become due and payable, ail fées, 
fines, costs, dues and assessments charged or levied against them, and sup- 
port the principles of the order, and faithfully observe its constitution, by- 
laws, rules and edicts approved by the Suprême Executive Committee or the 
Suprême Council, as such constitution, by-laws, rules and edicts now exist, 
or as they may hereafter be added to, revised, altered or amended." 

Section 7 of article 4 provides : 

"Any member who fails to pay the fées, fines, costs, dues or any assess- 
ment charged or levied against him, when and as same become due and paya- 
ble, shall immediately on the happening of such default and by virtue there- 
of forfeit his good standing in the order, and he and every person or persons 
claiming under him and by virtue of his membership shall llkewise, at the 
time such default oceurs and by virtue thereof, forfeit ail right to indemnity 
and beneflts of whatsoever character; while he thus continues in bad stand- 
ing, the sending to him of notice of any assessment or the making of de- 
mand on him for any fées, fines, costs, dues or assessments shall not con- 
stitute or be a waiver of such forfeiture." 

As a défense the défendant pleaded as follows : 

"The défendant further allèges that the said Lew H. Young, at the time 
of his death, had failed to pay assessment No. 105, which became due 
and payable on the 24th day of April, 1911, and that by reason of said 
default, and by virtue thereof, he forfeited his good standing in the de- 
fendant order, and continued to be in default up to and including the lOth 
day of May, A. D. 1911, the date of his death, and that by reason of his 
négligence, refusai, and failure to pay said assessment on or before the 24th 
day of April, 1911, and vilthin the time as provided for by the provisions 
of the constitution and by-laws of the défendant order, the said Lew H. 
Young forfeited any and ail rights to indemnity, or death beneflts, to which 
he, the plaintiff, or any other person or persons, might claim under and 
by reason of his membership In said défendant order." 

On the trial of the action the défendant called as a witness, C. C. 
Porter, secretary treasurer of Ottumwa Council No. 169, who testified 
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on direct examinatîon that Lew H. Young, at the time of his death 
on May 10, 1911, had not paid assessment No. 105, due April 24, 1911, 
nor his quarterly dues which were due and payable April 1, 1911. On 
cross-examination counsel for the plaintiff, for the purpo.se of show- 
ing that there was a practice or custom prevailing with référence to 
the payment of dues and assessments by some members of Ottumvva 
Council No. 169, among whom was Lew H. Young, which permitted 
those members to pay their dues or assessments at any time prior to 
the date that the secretary treasurer was obliged to report the same 
to the Suprême Council, propounded the following questions to the 
witness : 

"Q. Didn't you frequently, when he falled to pay his dues, didn't you pay 
them yourself? 

"Mr. Sater: I object to that as incompétent. Irrelevant, and immaterial. 

"The Court: He may answer. 

"A. Occasionally. Q. Occaslonally paid them yourself? A. Tes, sir. Q. 
Didn't you hâve an understanding with Mr. Young that he would not be 
obliged to pay his dues until the time you had to pay them to the Com- 
pany? A. No, sir. Q. Do you remember conversation I had with you, Mr. 
Moon and I had with you? Along last summer in this city? A. Perhaps. 
Q. Didn't you at that time say to me and Mr. Moon that there were 15 or 
20 of thèse members that you were carrying along in this way? A. Per- 
haps. Q. Didn't you say you were interested in carrying them along? A. 
Perhaps. Q. Didn't you say to us that time that if Lew Young had been 
llving when you sent in your money you would hâve sent in the money 
and reported him in good standing? 

"Mr. Sater : We object to that as not bindlng upon the company. (No 
ruling). 

"A. Perhaps. Q. Isn't It true. A. It may be true. If you and Judge 
Moon would say that I said so, then I would conflrm that I said so. Q. 
Isn't it true that you paid thèse dues whether you paid them in or not? 

"Mr. Sater: I would Uke to make one gênerai objection hère, your honor, 
as incompétent and immaterial, and anything done by this witness was not 
binding upon the défendant. 

"The Court: Objection overruled and défendant excepts. 

"Q. You are acquainted with Mrs. Young? A. Yes, sir. Q. She frequently 
called you upon the phone regardlng Mr. Young's dues? A. Never, to my 
knowledge. Q. When Mr. Young's dues would become due and they were 
not paid, would she not call you up on the phone, and you said, 'That is ail 
right until I hâve to send offi the money?' A. Never, to my best knowledge 
and belief." 

[1] It was clearly error to permit the witness to be interrogated as 
to the custom and practice existing in regard to the collection of dues 
from Lew H. Young, as Porter had no authority whatever to waive 
the provisions of the constitution and by-laws of the order, and it was 
not claimed or shown that the order had ever authorized or ratified 
any such practice. Northern Assurance Co. v. Grandview Bldg. As- 
soc, 183 U. S. 308, 22 Sup. Ct. 133, 46 L. Ed. 213 ; Modem Woodmen 
of America v. Tevis, 117 Fed. 369, 54 C. C. A. 293 ; Suprême Council 
of Royal Arcanum v. Taylor, 121 Fed. 66, 57 C. C. A. 406; Scottish 
Union & Nat. Ins. Co. v. Encampment Smelting Co., 166 Fed. 231, 
92 C. C. A. 139; New York Life Ins. Co. v. Slocum, 177 Fed. 842, 
101 C. C. A. 56 ; Locomotive Engineers' Mut. Life & Ace. Ins. Assoc. 
V. Thomas, 206 Fed. 409, 124 C. C. A. 291 ; Slocum v. New York Life 
Ins. Co., 228 U. S. 374, 33 Sup. Ct. 523, 57 L. Ed. 879. 
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The ruling of the court in overruling the objection of counsel, how- 
ever, is not assigned as error. This omission uncloubtedly was caused 
by the fact that when the court came to charge the jury, it used the 
f ollowing language : 

"There bas been a good deal of testlmony In thls case wlth référencé to 
the habit or custom at Ottumwa between Mr. Young and the wltness Porter 
who was secretary of the local organization. That testlmony Is wlthdrawn 
from your considération except as to one phase; as to the question of pay- 
ment." 

[2, 3] Laying aside the question as to whether the court could hâve 
cured the error committed in the admission of évidence as to a custom 
and practice between the witness and Lew H. Young, by merely say- 
ing to the jury that it was withdrawn, we think that the language of 
the court wholly failed to accomplish the purpose that the court had 
in view. The court withdrew from the considération of the jury the 
testimony with référence to the habit or custom at Ottumwa between 
Mr. Young and the witness Porter, except on the question of payment. 
Ail of the évidence as to the habit or custom between Lew H. Young 
and the witness Porter was on the question of payment. So far as 
the jury were concerned nothing was withdrawn, and the jury may 
hâve f ound that by the custom and practice existing between the wit- - 
ness and Lew H. Young, the payment of assessment and dues at the 
time they were required to be paid by the constitution and by-laws 
of the order, was not necessary. Counsel for the défendant, before 
the retirement of the jury, excepted to the language above set forth, 
on the ground that it failed to specify with sufïîcient particularity the 
évidence intended to be withdrawn, and this portion of the charge of 
the court is assigned as error. So we think that the court's attention, 
both at the time the évidence was admitted and at the time the charge 
was given to the jury, was sharply called to the contention of counsel 
for the défendant in regard to this character of évidence. We, there- 
fore, are of the opinion that the error committed by the court in the 
admission of évidence as to the custom existing between Lew H, 
Young and Secretary Porter was not cured by what the court said 
to the jury, and that in the case at bar the error was very prejudicial 
for the reason that the record présents a very serions question as to 
whether the assessment due April 24, 1911, or th« quarterly dues which 
became due and payable April 1, 1911, were ever paid; and the évi- 
dence in regard to the custom might hâve been ail that Saved the case 
for the plaintifï. We do not, however, express any opinion as to 
whether the évidence as to payment did or did not require the case 
to be submitted to the jury. There was nothing stated by the court 
to the jury upon the question of waiver, for the reason, undoubtedly, 
that the trial court thought the évidence on that question was with- 
drawn. So the jury was not instructed upon the subject of waiver, 
and under the charge of the court the jury might well consider ail 
the évidence that was admitted upon the question of payment. 

For the error in admitting the évidence as to the custom and prac- 
tice in regard to the payment of dues and assessments existing be- 
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tween Secretary Porter and Lew H. Young, the judgment below must 
be reversed and the case remanded, with instructions to grant a new 
trial ; and it is so ordered. 



ILLINOIS STJRETT 00. T. UNITED STATES, to Use of MILLER et aL 
(Circuit Court of Appeals, Second Circuit. February 10, 1S)14.) 

No. 147. 

1. Action (§ 22*) — Contkactoks' Bonds — Ceeditoes' Action — Porm. 

Under Act Aug. 13, 1894, c. 280, 28 Stat. 278 (U. S. Comp. St. 1901, p. 
2523), as aœended by Act Feb. 24, 1905, c. 778, 33 Stat. 811 (U. S. Comp. 
St. Supp. 1911, p. 1071), requiring contractors with the United States on 
any public work to furnlsh a bond, and providing that any person fur- 
nishing labor or materials may intervéne In any action thereon by the 
United States, or may sue thereon if no action is brought by the United 
States, and that in such suit other credltors may file their claiœs and 
be made parties thereto, It is intended that there shall be one suit in 
which au creditors shall be given notice, and an opportunlty to intervéne 
and share ratably in the fund, and this distinctly marks the proceeding as 
an équitable one, and hence, where the action was brought at law, it 
fihould hâve been transferred to equity. 

[Ed. Note.— For other cases, see Action, Cent Dig. §§ 124^139, 143, 145 ; 
Dec. Dig. § 22.*] 

2. Action (§ 37*) — Foem — Objections — Manner or Eaising. 

While the better way to hâve raised the objection that an action brought 
at law should hâve been brought In equity would hâve been by a motion 
to transfer it to the equity calendar, It was sufflciently raised by objec- 
tions that the causes of action were in equity and that the court had no 
jurisdlction. 

[Ed. Note.— For other cases, see Action, Cent Dig. §§ 311-319; Dec. 
Dig. § 37.*] 

3. Principal and Surett (§ 104*) — Dischabge — Extension of Time of Per- 

formance. 

A surety on the bond of a contracter with the United States, condi- 
tioned for the performance of the contract according to its true intent and 
meaning, "as well during any period of extension of said contract that 
may be granted on the part of the United States as during the original 
term," was not discharged by an extension of the time of performance 
granted without the surety's consent, as the quoted provision could only 
be given efifect by applying it to extensions granted by the United States 
without Consulting the surety. 

[Ed. Note. — For other cases, see Principal and Surety, Cent Dig. §§ 186- 
190, 193-195, 197-199, 200; Dec. Dig. § 104.*] 

i. United States (§ 67*) — Contbactoks' Bonds — Statutoet Provisions. 

The bond of a contracter with the United States, conditioned for the 
performance thereof during any period of extension of the contract, 
granted by the United States, as well as during the original term, was 
not inconsistent with Act Feb. 24, 1905, c. 778, 33 Stat. 811 (U. S. Comp. 
St Supp. 1911, p. 1071), requiring contractors to exécute the usual pénal 
bond with the additional obligation to promptly make payment to ail per- 
sons supplying labor and materials. 

[Ed. Note. — For other cases, see United States, Cent Dig. 5 50; Dec. 
Dig. § 67.*] 

•For other cases see same toplo & 5 numbbr In Dec. à Am. Diga. 1907 to date, & Rep'r Indexe» 
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In Error to the District Court of the United States for the East- 
ern District of New York. 

Action by the United States, to the use of Frank Miller and others, 
against the Illinois Surety Company. Judgment for the usées, and 
défendant brings error. Reversed, with directions. 

Nelson L. Keach, of New York City (L. Laflin Kellogg and Alfred 
C. Pette, both of New York City, of counsel), for plaintifï in error. 

George W. Bristol, of New York City (Woolsey Carmalt, of New 
York City, of counsel), for défendants in error Hazell and others. 

George R. Coughlan, of New York City, and Arthur M. Allen, of 
Providence, R. I. (Henry W. Goodrich, of New York City, of counsel), 
for défendant in error J. S. Packard Dredging Co. 

King & Booth, of New York City (Frederick P. King, of New 
York City, of counsel), for défendant in error Miller. 

Carpenter & Park, of New York City (Henry E. Mattison, of New 
York City, of counsel), for défendant in error E. S. Belden & Sons. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. October 13, 1909, Mitchell & Ce, entered 
into a contract with the United States for certain work at Pt. Terry. 
They gave a bond in the sum of $28,000 with the Illinois Surety Com- 
pany, the défendant, as surety, providing: 

"Now, therefore, if the above-bounden Mitchell & Co., thelr heirs, executors, 
or administrators, shall and wlll, In ail respects, duly and fully observe and 
perform ail and singular the covenants, conditions, and agreements in and 
by the said contract agreed and covenanted by said Mitchell & Co. to be 
observed and performed according to the true Intent and meaning of the 
said contract, and as well during any period of extension of said contract 
that may be granted on the part of the United States as during the original 
term of the same, and shall promptly make full payments to ail persons sup- 
plying them labor or materials in the prosecutlon of the work provided for 
in said contract, then the above obligation shall be void and of no efCect; 
otherwise to remain in full force and virtue." 

The contract required the work to be completed on or before Sep- 
tember 10, 1910, and 20 per cent, of the price was to be retained by 
the United States until final completion. Time of performance was 
extended to January 13, 1911, with the written consent of the surety 
Company. The contractors, however, being unable to complète by that 
date, the United States, without consulting the surety company, per- 
mitted them to complète at any time beyond that date. The contract 
was completed March 2, 1911, on which date the United States paid 
the contractors the reserved 20 per cent., amounting to $10,947.81. 

[1] September 20, 1911, the Frank Miller Uumber Company, a sub- 
contractor which had furnished to Mitchell & Co. materials which 
were used in the work, began a suit on the bond. September 28th 
the District Judge made an order requiring notice to be sent by mail 
on or before October 7th to ail known creditors of Mitchell & Co. 
and published in the Brooklyn Daily Eagle to the effect that the suit 
had been brought and that ail creditors might intervene therein. 
Thereaf ter pétitions of varions creditors were filed, asking leave to in- 
tervene as parties plaintifï and to hâve such other and further relief 
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as to the court may seem just and proper. Upon thèse pétitions tVie 
District Judge made orders of intervention, and thereafter the peti- 
tioners served complaints as intervening plaintiffs. The Illinois Surety 
Company having answered the complaints, the cause came on for trial 
on the law calendar in the Eastern District of New York. When 
the cause was reached, the Illinois Surety Company objected that 
the causes of action in the complaints were in equity and not at law 
and that the court had no jurisdiction to try the suit. This motion 
was overruled and an exception taken. After the testimony was in, 
the court directed a verdict in spécifie amounts for the varions parties 
plaintiff, to which the Illinois Surety Company excepted. 

The act of August 13, 1894, entitled "An act for the protection of 
persons furnishing materials and labor for the construction of public 
Works," did contemplate separate actions at law upon the bond by 
any and ail creditors in the name of the United States but for their 
own use. Parties obtaining jildgment would be paid in the order in 
which actions were brought. Congress subsequently amended the 
statute by the act of February 24, 1905, under which the suit in ques- 
tion was instituted, so as to read as f ollows : 

"That hereafter any person or persons entering Into a formai contract 
wlth the United States for the construction of any public building, or the 
prosecution and completion of any public work, or for repairs upon any public 
building or public work, shall be requlred, before commencing such work, to 
exécute the usual pénal bond, with good and sufflcient suretles, wlth the ad- 
dltional obligation that such contracter or contractors shall promptly make 
payments to ail persons supplying Mm or them with labor and materials in 
the prosecution of the work provlded for In such contract; and any person, 
Company, or corporation who has furnlshed labor or materials used in the 
construction or repair of any public building or publie work, and payment for 
which has not been made, shall hâve the rlght to intervene and be made 
a party to any action Instituted by the United States on the bond of the 
contracter, and to hâve their righta and claims adjudicated in such action 
and judgment rendered thereon, subject, however, to the priority of the 
claim and judgment of the United States. If the fuU amount of the liablllty' 
of the surety on sald bond is insufflcient to pay the full amount of said 
claims and demands, then, after paying the full amount due the United 
States, the remainder shall be dlstributed pro rata among sald Interveners. 
If no suit should be brought by the United States wlthiu six months from 
the completion and final settlement of said contract, then the person or per- 
sons supplying the contracter wlth labor and materials shall, upon applica- 
tion therefor, and furnishing affidavlt to the department under the direction 
of which sald work has been prosecuted that labor or materials for the prose- 
cution of such work has been supplied by hlm or them, and payment for 
which has not been made, be furnished with a certlfied copy of said contract 
and bond, upon which he or they shall hâve a right of action, and sball 
be, and are hereby, authorized to bring suit in the name of the United States 
in the Circuit Court of the United States in the district in which said con- 
tract was to be performed and executed, irrespective of the amount in con- 
troversy in such suit, and not elsewhere, for his or their use and benefit, 
against said contracter and his sureties, and to prosecute the same to final 
judgment and exécution: Provlded, that where suit Is instituted by any 
of such creditors on the bond of the contractor it shall not be commenced 
until after the complète performance of said contract and final settlement 
thereof, and shall be commenced withln one year after the performance and 
final settlement of said contract, and not later: And provtded further, that 
where suit is so instituted by a créditer or by creditors, only one action shall 
be brought, and any créditer may file his clalm in such action and be made 
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party thereto wlthln one year from the completion af the work under said 
contract, and not later. If the recovery on the bond shall be inadéquate to 
pay the amounts found due to ail of said creditors, judgment shall be given 
to each créditer pro rata of the amount of the recovery. ïhe surety on said 
bond may pay into court, for distribution among said claimants and creditors, 
the full amount of the sureties' llability, to wit, the penalty named in the 
bond, less any amount which said surety may hâve had to pay to the United 
States by reason of the exécution of said bond, and upon so doing the surety 
vvill be relieved from further llability: Provided further, that in ail suits 
instituted under the provisions of this act such personal notice of the penden- 
cy of such suits, informing them of their right to intervene as the court 
may order, shall be given to ail known creditors, and in addition thereto 
notice of publication in some newspaper of gênerai circulation, published in 
the State or town where the contract is beiug performed, for at least three 
successive weeks, the last publication to be at least three months before the 
time limited therefor." 

We see in this amendment an intent on the part of Congress to 
substitute, for a number of indépendant actions at law in which vig- 
ilant had a priority over nonvigilant creditors, a suit in which ail 
creditors shall be given notice and an opportunity to intervene and 
share ratably in a fund intended for the equal protection of ail. This 
provision, which is not adapted to nor indeed available in actions at 
law, distinctly marks the proceeding as équitable. We are not con- 
vinced by the able présentation of the contrary view in United States 
V. Stannard (D. C.) 207 Fed. 198, which is the only case in which the 
question has been raised down to the présent time. In the First cir- 
cuit, where under the act of 1894 a large number of actions at law 
had been begun by creditors upon such a bond, an application by the 
surety to a court in equity to restrain the proceedings at law and 
bring ail the creditors into court for an accounting was sustained. 
American Surety Co. v. Lawrenceville Cernent Co. (C. C.) 96 Fed. 25. 

[2-4] The better way to hâve raised the question would hâve been 
by moving to hâve the cause transferred from the law to the equity 
calendar, but it has been sufficiently raised. As the cause will hâve 
to be tried again, we think it proper to express our opinion on a ques- 
tion not actually necessary to this décision, but which is sure to arise 
again. The défendant contends that the indefinite extension of the 
contract given by the United States without its consent has discharged 
it as surety. But the provision in the bond that the obligation of the 
surety shall continue "as well during any period of extension of said 
contract that may be granted on the part of the United States as 
during the original term of the same" leads to a contrary conclusion. 
If extensions with the surety's consent had been contemplated, the 
clause would be one of pure supererogation. It can only be given 
effect by applying it to extensions granted by the United States with- 
out Consulting the surety. The statute does not prescribe the form of 
the bond, but only that the surety shall be bound for, first, the faith- 
ful performance of the contract, and, second, for the prompt payment 
of ail persons who shall hâve furnished labor and materials in the 
prosecution of the work, provided for in the contract. The provision 
in the bond as to extensions is in no way inconsistent with the stat- 
ute and must be given efïect. 
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The judgment is reversed, and the court below directed to transfer 
the cause to the equity calëndar for hearing. 

Modification of Mandate. 

The mandate may be modified so as to provide that the judgment 
be reversed, without préjudice to a motion in the District Court to 
transfer the cause to the equity calendar. 



FIRST NAT. BANK OF CAPITOL HILL v. MURRAY, Comptroller of the 

Currency. 

(Circuit Court of Appeals, Eighth Circuit February 16, 1914.) 
No. 3901. 

1. Banks and Banking (§ 234*) — National Banks — Okganization. 

There Is no right to organize and carry on the business of a national 
bank except on the conditions and in the manner prescribed by the aets 
of Congress regulating national banks (Rev. St. U. S. §§ 5134, 5190, 5191 
[TJ. S. Comp. St; 1901, pp. 3454, 3486] ; Act March 14, 1900, c. 41, 31 Stat. 
48 [U. S. Comp. St. 1901, p. 3461] ; Act May 1, 1886, c. 73, 24 Stat. 18 [U. 
S. Comp. St. 1901, p. 3462]; Act June 20, 1874, c. 843, 18 Stat 123 [U. 
S. Comp. St. 1901, p. 3487] ; Act March 3, 1887, o. 378, 24 Stat. 559 [U. 
S. Comp. St. 1901, p. 3490]), of which ail must take notice. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 879- 
967, 970-1127; Dec. Dig. § 234.*] 

2. Banks and Banking (§ 235*) — National Banks — Conteol — Comptroller 

Oï CUEEENCY ACTS REVIEW. 

Aets of the Comptroller of the currency within the National Banking 
Law conferring on him extensive powers of control and Visitation over na- 
tional banks are not subject to review by the courts. 

[Ed. Note. — For other cases, see Banks and Banking, Cent Dig. |§ 879- 
887 ; Dec. Dig. § 235.*] 

3. Banks and Banking (§ 239*) — National Banks — Oeganization — Change 

op Location — Conditions — Comptholleb of Ouebency. 

The National Banking Aets require the ComptroUer's certiflcate of 
organization of a national bank to state the place where its opérations 
are to be carried on, and déclares that its business shall be transacted 
at an office or banking house at the place specified. The reserve required 
of a national bank in a nonreserve locallty is but 15 per cent, of its de- 
posits, while 25 per cent, is required in a reserve city. A national bank 
in a city of more than 50,000 is required to hâve a capital of $200,000, but 
with the approval of the Secretary of the Treasury, it may, in a place of 
3,000 inhabitants or less, hâve a capital of $25,000. Such banks may 
change their place of business from one place to another in the same state 
not more than 30 miles distant with the approval of the Comptroller, 
but such change is not valld untll the Comptroller bas Issued his cer- 
tiflcate of approval. Held, that vs'here a national bank located in a suburb 
outside the corporate limits of Oklahoma City, having a population of 
not to exceed 3,000, was chartered with a capital of $25,000, and, after 
the suburb had been included in the city, the Comptroller refused per- 
mission to move the bank's place of business into the business section of 
the city unless it increased its capital to at least $200,000 and agreed to 
comply with the law regulating reserves in reserve cities, of which Okla- 
homa City was one, the altération of the elty's boundaries did not entltle 
the bank to so remove without conipliance with the ComptroUer's condi- 
tions, and, it having removed without fulfilling such conditions, the 

•For other cases see same topic & § nuiibek in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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ComptroUer was entltled to malntaln a suit for the forfaiture of its 
charter. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. § 893; 
Dec. Dlg. § 239.*] 

In Error to the District Court of the United States for the Western 
District of Oklahoma ; John H. Cotteral, Judge. 

Action by Lawrence O. Murray, as ComptroUer of the Currency, 
against the First National Bank of Capitol Hill. Judgment for plain- 
tiff, and défendant brings error. Affirmed. 

C. B. Stuart and A. C. Cruce, both of Oklahoma City, 0kl., and W. 
I. Gilbert, of Los Angeles, Cal., for plaintiflf in error. 

Isaac D. Taylor, Asst. U. S. Atty., of Guthrie, 0kl. (Homer N. 
Boardman, U. S. Atty., of Oklahoma City, 0kl., on the brief), for de- 
fendant in error. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

HOOK, Circuit Judge. The First National Bank of Capitol Hill, 
Okl., complains of a judgment in a suit by the ComptroUer of the 
Currency forf eiting its charter because its directors knowingly violated 
the national banking laws. Section 5239, Rev. St. (3 U. S. Comp. St. 
1901, p. 3515). 

The bank was chartered in 1909 with a capital of $25,000 to do 
business in the village of Capitol Hill, Okl., a suburb outside the cor- 
porate limits of Oklahoma City. Less than a month afterwards, by 
proceedings under the local laws, the limits of the city were enlarged 
to include the village. Capitol Hill had not exceeding 3,000 inhabit- 
ants; Oklahoma City a population of over 50,000. Thereupon the 
bank, desiring to remove its banking house to the business section of 
Oklahoma City within its original limits, applied to the ComptroUer 
for permission to do so. The ComptroUer refused to permit the 
change unless the bank increased its capital stock to at least $200,000, 
changed its name to Capitol Hill National Bank of Oklahoma City, 
and agreed to comply with the provisions of the law relating to re- 
serves to be held by banks in reserve cities, Oklahoma City being of 
that character. The bank having declined to comply with thèse condi- 
tions and having removed its place of business to the location desired, 
the ComptroUer brought action with the resuit above indicated. 

The statutes relating to the situation provide as foUows: The or- 
ganization certificate of a national banking association must state the 
name adopted which is subject to the approval of the ComptroUer. It 
must also state the place where its opérations of discount and deposit 
are to be carried on, and its usual business shall be transacted at an 
office or banking house in the place so specified. The reserve required 
to be maintained by a national bank in a nonreserve locality is 15 per 
cent, of its deposits, while in a reserve city it is 25 per cent. Generally 
a national bank cannot be organized with a capital less than $100,000, 
nor, in a city of more than 50,000 inhabitants, with a capital less than 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep*r Indexes 
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$200,000; but, with the approval of the Secretary of the Treasury, it 
may, in a place of 3,000 inhabitants or less, hâve a capital of at least 
$25,000, and in a place of not exceeding 6,000 inhabitants a capital not 
less than $50,000. A national bank may change its name or the 
"place" where its opérations of discount and deposit are carried on to 
any other "place" in the same state not more than 30 miles distant 
with the approval of the Comptroller, but no such change shall be valid 
until the Comptroller has issued his certificate of approval. Sections 
5134, 5190, Rev. St. (U. S. Comp. St. 1901, pp. 3454, 3486); Act of 
March 14, 1900, c. 41, 31 Stat. 48 (U. S. Comp. St. 1901, p. 3461) ; 
Act of May 1, 1886, c. 73, 24 Stat. 18 (U. S. Comp. St. 1901, p. 3462) ; 
section 5191, Rev. St. (U. S. Comp. St. 1901, p. 3486) ; Act June 20, 
1874, c. 343, 18 Stat. 123 (U. S. Comp. St. 1901, p. 3487) ; Act March 
3, 1887, c. 378, 24 Stat. 559 (U. S. Comp. St. 1901, p. 3490). 

[1] There is no right to organize and carry on the business of a 
national bank except upon the conditions and in the way prescribed by 
the acts of Congress, of which ail must take notice. McCormick v. 
Market Bank, 165 U. S. 538, 17 Sup. Ct. 433, 41 L. Ed. 817. 

[2, 3] Extensive powers of control and Visitation hâve been confided 
to the Comptroller of the Currency, and his acts within the law are 
not subject to review by the courts. The above provisions of the acts 
of Congress were intended to secure uniformity, efficiency, and saf ety 
in the conduct of the business authorized, and they should be construed 
in the light of that purpose. It is important that there should be a 
due proportion between the capitalization and the amount of deposits 
which may reasonably be expected in a village, town or city in which 
a bank is located. The value of a bank as an aid to business is af- 
fected by the amount it is authorized to lend its customers, and a na- 
tional bank is prohibited from lending a single borrower more than a 
prescribed per cent, of its paid capital. The larger or more populous 
the locality, the greater, ordinarily, may be the needs of customers. 
Again, the maximum limit of the required surplus which makes for 
financial soundness of such institutions is also proportioned to the 
amount of capital. The reserve required by the law was 15 per cent, 
in Capitol Hill ; it is 25 per cent, in Oklahoma City. We do not think 
the Capitol Hill Bank acquired, through the action of the local au- 
thorities, immunity from those requirements of the Comptroller which 
could hâve been imposed had it first sought a certificate of author- 
ity to do business in Oklahoma City. It insists upon carrying its 
meager equipment just acquired into the larger and more important 
field of action solely because of a local occurrence foreign to the spirit 
and intent of the fédéral statutes and in which no one charged with 
the administration of those statutes participated. If it should prevail 
in this, a way is pointed out by which interested persons advised of 
impending changes of municipal limits may évade the commands and 
prohibitions of Congress on a subject peculiarly within its exclusive 
jurisdiction. Had the bank sought authority at first to do business in 
the city on village conditions, it would certainly hâve been refused as 
contrary to law; it should not be indirectly secured in the way shown. 
Though the separate identity of the village has been by the action of 
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the local authorities and for local governmental purposes merged in 
that of the city, the city is not in the circumstances of this case the 
same "place" as the village within the meaning of the fédéral statutes 
and the action of the Comptroller sought and obtained by the organ- 
izers of the bank. 
The judgment is affirmed. 



- THULLEN V. TRIUMPH ELECTRIC CO. 
(Circuit Court of Appeals, Third Circuit. Marcli 30, 1914.) 
No. 1817. 

INJUNCTION (§ 143*) PEEMMINABT INJUNCTION RiGHT TO Wbit — Equitt 

RtTLES. 

Where, In a euit to compel spécifie performance of a contract to assign 
to complainant any patents obtained on inventions concelved by défend- 
ant while In complainant's employ, the bill charged that défendant had 
obtained a spécifie patent on an eleetric motor controller, but had refused 
to assign the same, and was endeavoiing to sell the patent to others, and, 
if he succeeded in transferrlng the same to Innocent third parties, com- 
plainant would be remedlless, It sufiiciently showed that in that event 
complainant would sulïer immédiate and irréparable loss, so as to entitle 
It to a preliminary Injunction without notice against such transfer, under 
equity rule 73 (33 Sup. Ct. xxxix), provlding that no restralning order 
shall be granted without notice, unless It clearly appears from spécifie 
facts that immédiate or Irréparable loss or damage will resuit from the 
refusai thereof. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. § 315; Dec. 
Dig. § 143.»] 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania ; J. Whitaker Thompson, Judge. 

.Suit by the Triumph Electric Company against Louis H. ThuUen. 
From an interlocutory decree, granting complainant a preliminary in- 
junction (209 Fed. 938), défendant appeals. Affirmed. 

E. H. Fairbanks and Furth, Singer & Bortin, ail of Philadelphia, 
Pa., for appellant. 

Henry N. Paul, Jr., of Philadelphia, Pa., and Lawrence K. Sager, 
of New York City, for appellee. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

GRAY, Circuit Judge. This is an appeal by the défendant below 
from an interlocutory decree granting a preliminary injunction, upon 
a bill of complaint, duly sworn to, alleging that by virtue of certain 
agreements between complainant and défendant, complainant is the 
owner of letters patent No. 1,070,638, issued to défendant August 
19, 1913, and asking for a decree establishing such ownership and 
compeUing the défendant to exécute a proper transfer of the same to 
plaintiff. From the allégation of the bill, the moving affidavits, and 
the opinion of the court below, granting the motion for a preliminary 
injunction, the fullowing statement of facts is summarized: 

*For other Qanes see same topic & S numbbb in Dec. & Am. Dlgs. 1907 to date, êc Rep'r Indexes 
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The complaînant, the Triumph Electric Company, is a corporation 
engaged in the manufacture of electric apparatus and machinery of 
various gênerai types, including electric motors for various purposes. 
The défendant was employed by the complainant from about Decem- 
ber, 1909, until April, 1913, as its chief electrical engineer. Just be- 
fore the time of his employment, the parties made an agreement in the 
form of a letter, dated November 22, 1909, which is set forth in the 
bill of complaint. By subséquent letters, this agreement was kept 
in force until February 1, 1913, with the exception of, a change in 
the amount of compensation and terms of payment not hère material. 

The making of thèse agreements is not in controversy, and it is 
conceded that the particular part of the agreement involved is con- 
tained in the second and third paragraphs of the letter of November 
22, 1909, as follows : 

"It is mutually understood and agreed that you wlll dévote your entire 
time and attention to the interests of this company, that, whlle in its em- 
ploy, in the event of any design being capable of being made the subject- 
matter of a patent application, such application and patent shall be assigned 
to the Company, they paying the necessary attorney and Patent Office fées. 

"It is understood that this does not apply to any patentable design you 
may discover, not applicable to the Une manufactured by this company." 

While the défendant was employed under this agreement, he in- 
vented a "control system for electric motors" and applied for a pat- 
ent upon said system on December 11, 1912. The patent was granted 
to défendant August 13, 1913, after his employment had terminated. 
Complainant allèges that, upon learning of the granting of this pat- 
ent, and that défendant was endeavoring to dispose of the same to 
other parties, it promptly brought the suit in the case now before us, 
on November 20, 1913. The bill allèges that the plaintiff was en- 
gaged in the manufacture and sale of electrical apparatus of ail types 
and classes for many différent purposes, and that the défendant has 
acted as its chief electrical engineer and had supervision of the design 
and manufacture of electrical apparatus and Systems of ail kinds, in- 
cluding control Systems for electric motors, and that in pursuance of 
his duties as such electrical engineer, défendant made experiments 
and research work, particularly on the design of control Systems for 
electric motors, in the factory and at the expense of the complainant, 
thèse experiments and research work leading to the development and 
invention by the défendant of improved designs in various types and 
classes of apparatus and electrical Systems. 

The bill further allèges that, while in the employ of the plaintiff, 
the défendant invented and applied for the patent hère in controversy, 
for "control system for electric motors," that the invention of this 
patent was made by the défendant in the course of his regular duties, 
under the terms of the agreement, and that the apparatus embodying 
the patented system was built at plaintiff's factory, at the expense 
of the plaintiff, for one of its customers, in the regular course of 
plaintiff's business. It is further alleged, and the allégation is sup- 
ported by the moving affidavits, that the device of the said patent was 
applicable to the class or line of goods manufactured by complainant. 

Motion was made, for a restraining order, upon the affidavit of the 
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président of the complainant company setting forth that he had been 
informed and believed that défendant was about to dispose of the title 
or rights under the patent, and that he is continuing the endeavor 
to make such disposai. The affidavit further states that the only 
recourse which plaintiff has for protecting its rights under the patent 
and to prevent an innocent third party from obtaining the rights 
thereunder, without notice of plaintiff's claim, is to resort to this ac- 
tion and obtain a restraining order, preventing transfer of such rights 
without notice. Appellant objects to the granting of the restraining 
order, on the ground that it was ex parte, without notice to défendant 
and without any averment of "immédiate and irréparable loss or dam- 
age," contrary to the requirement of the seventy-third equity rule of 
the Suprême Court (33 Sup. Ct. xxxix). As that rule only requires 
that no restraining order shall be granted without notice to the op- 
posite party, unless it shall clearly appear from spécifie facts that 
immédiate and irréparable loss or damage will resuit to the applicant, 
it is only necessary to point out what is very obvious from the rec- 
ord, that the spécifie facts shown by affidavit make it appear that such 
irréparable loss to the complainant will occur unless it may hâve the 
restraining order and preliminary injunction appealed from, if at final 
hearing the complainant establishes his title to the property which is 
the subject matter of the suit. 

Défendant does net deny that he was attempting to dispose of the 
patent, and it is apparent that if such transfer were made to innocent 
third parties, for value, without notice, complainant would be remedi- 
less, so far as any enforcement of its right to a transfer of the patent 
from the défendant is concerned, should that right be established by 
final decree. 

There could hardly be a better illustration of the office and neces- 
sity of a restraining order than is presented by the case before us. 

The preliminary injunction as decreed is the ordinary one issued 
for the purpose of preserving the subject matter in dispute, until time 
and opportunity is afïorded for a judicial investigation of the rights 
in controversy. The learned judge of the court below has carefully 
discussed the moving papers for the preliminary injunction and the 
counter affidavits of the défendant, and has found a prima facie case 
in favor of the complainant, justifying him in the exercise of his ju- 
dicial discrétion in granting the preliminary injunction asked for. He 
has, moreover, carefully safeguarded the defendant's rights, by re- 
quiring that the complainant shall give bond in $5,000 to secure de- 
fendant from loss, in the event of complainant's failing at final hear- 
ing to establish its right to the ownership of the patent. 

From a careful examination of the record and the opinion of the 
court below, we think that neither the restraining order nor the pre- 
liminary injunction was improperly or unwisely issued. The decree 
of the court below is therefore affirmed. 
212 F.— 10 
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ARCHARD 7. UNITED STATES. 

(Circuit Court of Appeals, Elghth Circuit. February 5, 1914.) 

No. 3961. 

(Syllabus hy the Court.) 

1. Indians (§ 38*) — Introdtjcing Liquob into Indian Countbt — Suffi- 

ciKNCT OF Evidence. 

The testimony upon the charge of Introducing Uquor into a courity of 
Oklahoma whlch was formerly a part of the Indian Territory (Act March 
1, 1895, c. 145, 28 Stat. 693) examined, and held sufflcient to sustain a con- 
viction. 

[Ed. Note. — For other cases, see Indians, Cent. Dlg. §§ 22, 64, 66 ; Dec. 
Dlg. i 38.*] 

2. Indians (§ 35*) — Introducing Liquob into Indian Countby — Eléments 

OF Offense. 

Where, in a prosecution for introducing liquor into a county of Okla- 
homa wliich was formerly a part of Indian Territory, the proofs sliowed 
that the plaintiff in error drove a buggy v^hich contained, and which he 
knew to contaln, intoxicating liquors, from the state of Texas into the 
portion of Oklahoma which was formerly Indian Territory, he is guilty 
of introducing such liquor, and this whether his purpose in so transport- 
ing it was to aid the owner of the liquor, who was in the buggy with him, 
or not, and this also whether he had a flnancial interest in such liquor 
or not. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. §§ 61, 62 ; Dec. 
Dig. § 35.*] 

In Error to the District Court of the United States for the Eastern 
District of Oklahoma; Ralph E. Campbell, Judge. 

John Archard was convicted of introducing liquor into what was 
formerly a part of the Indian Territory, and brings error. Affirmed. 

Guy H. Sigler, of Ardmore, 0kl.,- for plaintiff in error. 

C. C. Herndon, Asst. U. S. Atty., of Muskogee, 0kl. (D. H. Line- 
baugh, U. S. Atty., of Atoka, 0kl., and Frank Lee, Asst. U. S. Atty , 
of Shawnee, Okl., on the brief), for the United States. 

Before SANBORN and SMITH, Circuit Judges, and POPE, Dis- 
trict Judge. 

POPE, District Judge. Archard was prosecuted in the trial court 
for introducing liquor into a county of Oklahoma which was formerly 
a part of the Indian Territory. The case made by the testimony is 
briefly stated. On Saturday, May 25, 1912, one Bill Willis, a shoe- 
maker, and the défendant Archard, each living at Madill, Okl., started 
from Madill at 4:30 in the morning for a trip by buggy to Denison, 
Tex., a distance overland of about 35 miles. The buggy was hired by 
Willis at a livery stable owned by Archard's brother, and Archard was 
sent by his brother as driver and as caretaker of the team. There was 
a railroad running direct from Madill to Denison. Reaching Denison 
about 11 in the morning, Archard put up his team and went to call on 
some friends. Willis meanwhile obtained from one of the railroads at 
Denison a consignment of whisky there held and addressed to him, 
and, by some method not disclosed by the évidence, this whisky reached 

•For other cases see same topie & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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the buggy in which Archard and himself had come. They started on 
the return trip to Madill about 3 :30 in the afternoon of the same day. 
They crossed the Red river, which is at that point the boundary line 
between Texas and that part of Oklahoma formerly Indian Territory, 
at a place called Thompson's Ferry, and proceeding farther on their 
journey reached Kinston, a settlement some 10 or 12 miles from the 
Crossing, between 1 :30 and 2 :00 o'clock Sunday morning. Hère the 
city marshal, Thompson by name, who had been advised of their move- 
ments and who was awaiting their arrivai at a house on the roadside, 
commanded them to hait. At this particular moment Archard, al- 
though seated on the right-hand side of the buggy, was not driving, 
having, it seems, gone to sleep about two miles out of Kinston. The 
buggy was headed west ; Archard was on the right-hand or north side 
thereof ; Willis on the left-hand or south side. The officer approached 
the vehicle from and upon the latter or south side. As he did so, 
Archard holding a pistol across the lap of Willis fired upon the offi- 
cer. The team instead of being halted was thereupon driven more 
rapidly westward and as it disappeared a further shbt was fired from 
it. The officer, who was now behind the buggy, also fired, and Willis 
was killed. The buggy, however, continued westward for about half 
a mile but after about 15 minutes Archard returned with it, reporting 
that WiUis was dead. Being asked "where the whisky was," he replied 
it was "there in the buggy." An examination revealed 27 quart bottles 
of whisky loose on the floor of the buggy, some of them without wrap- 
pings and on the front part of such floor. Archard was intoxicated. 

[1] It is said first that this carrying of the whisky into Oklahoma 
was not contrary to any law. Biit the introduction was admittedly 
from Texas into a county of Oklahoma which was formerly a part of 
the Indian Territory and thus within the Act of March 1, 1895, 28 
Stat. 693. United States v. Wright, 229 U. S. 226, 236, 33 Sup. Ct. 
630, 57 L. Ed. 1160; Ex parte Webb, 225 U. S. 663, 32 Sup. Ct. 769, 
56 L. Ed. 1248. There is nothing in Clairmont v. U. S., 225 U. S. 551, 
32 Sup. Ct. 787, 56 L. Ed. 1201, or Evans v. Victor, 204 Fed. 361, 122 
C. C. A. 531, contrary to this. 

But it is said, passing this, that défendant had nothing to do with the 
matter, being simply a hired driver connected neither by interest nor by 
purpose with the alleged introduction and without knowledge of the 
présence of the liquor in the buggy. The undisputed facts of the case 
left a very restricted margin of inquiry. There was confessedly an in- 
troduction. The only question left was as to whether it involved Arch- 
ard. He was undoubtedly connected as a physical agency, for he drove 
the buggy which carried the whisky across the state line. He thus 
physically introduced it. Did he do so knowingly? If not, he simply 
drove a buggy from one state to another, and that, of course, was no 
violation of law. We are of opinion that upon this issue of knowledge 
there was sufficient évidence to sustain the finding. The enterprise was 
an unusual one: A long overland trip with a hired team w^hen the 
speedy and presumably cheaper facilities of a direct railroad route were 
available; a journey beginning and ending in the dead of night and 
tiius afifording a cloak for a secret exit from and entrance into the pro- 
hibited territory. There was also the improbability of a load being 
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placed in the buggy which défendant had in his charge, wîthout hi» 
knowing it; tiie improbability of his traveling ten hours over a country 
road without hearing the rattling of the bottles ; the improbabihty of 
not seeing such bottles as they lay scattered about him on the floor, 
some of them in the front part of the buggy ; the f act that at the con- 
clusion of this ten-hour trip he was intoxicated, indicating that he had 
not only been transporting but using whisky on the way ; his résistance 
of the officer and his firing upon him ; his flight ; his answer to the 
question as to where the whisky was, that it was "in the buggy" — ail of 
thèse circumstances taken together made, in our judgment, a case for 
the prosecution on the issue of knowledge. We, of course, do not 
overlook the fact that the défendant testified in déniai of much of this. 
But the jury had the right to believe the witnesses for the prosecution 
rather than him. That they did so affords no ground of légal excep- 
tion. 

[2] There remain to be dealt with two criticisms upon the charge of 
the court. One is that the court should hâve charged, as requested, 
that there could be no conviction unless what was done by défendant 
was "for the purpose of aiding, abetting or assisting the said Bill Willis 
in bringing whisky" into the prohibited territory. But this was no nec- 
essary élément of the offense. If Archard knew that his buggy was 
loaded with whisky and sq knowing drove it across the line, he was 
guilty of introducing it. It was immaterial whether such act resulted 
from a purpose to aid Willis in the matter or a désire to earn for his 
brother the hire of the team or from some other cause. The act know- 
ingly done itself speaks and independent of the cause sought to be aided 
constituted a violation of law. Êq'ually untenable is the second conten- 
tion, embodied in one of the requests to charge, that an interest in the 
whisky introduced was essential to guilt. From the standpoint of the 
law and its purposes it was immaterial whether Archard was introduc- 
ing his own liquqr or that of somebody else. It is sufficient that he in- 
troduced. 

The judgment is affirmed. 



LARKIN et al. v. BURKE. 

(Circuit Court of Appeals, Second Circuit February 10, 1914.) 

No. 85. 

Masteb and Servant (§ 182*) — Liability fob Injuries — Negmgence of Fel- 
Low Servant. 

Tjabor Law N. T. (Laws 1909, c. 36) § 200, as amended by Laws 1910, 
c. 352 (Consol. Laws, c. 31), providlng that when Personal injury is caused 
to an employé by reason of the négligence of any person in the employ- 
er's service intrusted with any superintendence or authority to direct, 
control, or command any employé In the performance of his duty, the 
employé or his exécuter or administrator shall hâve the same rlght of 
compensation and remedy as if he had not been an employé, abolishes 
the fellow-servant rule whenever the injury is caused by the négligence 
of a person having authority over any employé, even though he had no 
authority over the employé injured ; and hence, where the foreman of a 
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ehovel gang was Injured by the négligence of a blastlng foreman, the 
employer was liable. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. fl 
371, 372; Dec. DIg. §182.*] 

In Error to the District Court of the United States for the Western 
District of New York. 

Action by Annie M. Burke, as administratrix, against Hubert E. 
Larkin and another. Judgment for plaintiiï, and défendants bring 
error. Affirmed. 

Roger, Locke & Babcock, of Buffalo, N. Y. (T. H. Lord, of New 
York City, of counsel), for plaintiffs in error. 

Dudley, Gray & Noonan, of Niagara Falls, N. Y. (A. W. Gray, of 
Niagara Falls, N. Y., of counsel), for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. The défendants, composing the firm of 
Larkin & Sangster, were contractors with the state of New York for 
excavating the Erie Canal basin at Lockport. Burke, the plaintiff's 
intestate, was employed by them as foreman of the shovel gang. His 
duty was to superintend the removal, by a steam shovel, of the rock 
and débris thrown into the bed of the canal by blasting the sides of 
the basin, into dump cars. He was killed while in the bed of the canal 
by a blast fired by Forsythe, the blasting foreman, and this action to 
recover damages for his death was brought by his administratrix un- 
der chapter 352, Laws of 1910, amending chapter 36, Laws of 1909 
of the State of New York, entitled "An act relating to labor." The 
ground of recovery set forth in the complaint is the négligence of 
Forsythe, the défendants' blasting foreman, in firing the shot before 
giving the plaintiff's intestate an opportunity to seek a place of safety. 
The jury having rendered a verdict in favor of the plaintiff, Forsythe's 
négligence and Burke's freedom from contributory négligence are 
both established as a matter of law. The only assigrunent of error 
that need be considered is the third, as f ollows : 

"(3) The court erred In Its charge to the jury that the jury might find in 
this case that as to the plaintiff's intestate Forsythe was a superintendent or 
person intrusted with authority to direct, control, or command another em- 
ployé in the performance of his work, within the meaning of the Employer»' 
Liability Law of the state of New York." 

The relevant portion of the law is section 200, which is as f ollows : 

"When Personal injury is caused to an employé who is himself In the ex- 
ercise of due care and diligence at the time: * * * 

"2. By reason of the négligence of any person In the service of the em- 
ployer intrusted with any superintendence or by reason of the négligence of 
any person intrusted with authority to direct, control or command any em- 
ployé in the performance oî the duty of sueh employé. The employé, or In 
case the injury results in death, the executor or administrator of a deceased 
employé who has left him surviving a husband, wife or next of k'in, shall 
hâve the same right of compensation and remédies against the employer as 
if the employé had not been an employé of nor in the service of the em- 
ployer nor engaged in his work." 

•For other cases see same topic & § numbbr ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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A Etranger could of course hâve recovered against the défendants^ 
and the plaintiff contends that by virtue of this act the décèdent, 
Burke. is to be treated as if he were a stranger and net an employé. 
On the other hand, the défendants contend that if Forsythe, who fired 
the shot, was not the superior of Burke, who was killed, and had no 
authoriliy to control him, they are not hable. We are bound to fol- 
low the construction, if any, given by the Court of Appeals of New 
York, but none has been called to our attention. The Appellate Divi- 
sion for the Third Department has considered the act in Faraborille 
V. Atlantic Gulf & Pacific Co., 155 App. Div. 833, 140 N. Y. Supp. 
529. It was there said : 

"It must be held, therefore, that under the amendment of 1910 the master 
Is llable for an injury to a servant caused by the négligence of a superintend- 
ent or any person intrusted with authority; the servant himself belng free 
from contrlbutory négligence." 

The case then under considération involved the act of a vice prin- 
cipal, though not while engaged in superintendence. Judge Hazel 
charged the jury: 

"Stress, I think, may properly be placed upon the provision of the statute 
which makes the employer liable to an employé for the injuries caused by 
the négligence of one who is intrusted with authority to direct, control, or 
command any employé In. the performance of the work." 

It seems to us that the Législature intended to abolish the fellow- 
servant rule whenever the négligence of a person having authority over 
any employé caused the injury. Forsythe certainly had control of the 
blast and of ail persons connected with the blasting opération. He 
was therefore, a person who did hâve authority over some of the 
employés, and the défendant is liable for bis négligence causing 
Burke's death. 

The défendants contend that the Législature could not hâve intended 
to make the master liable to a superior servant for injuries caused 
by the négligence of an inferior servant. It is true that servants 
claiming indemnity are generally those injured by the négligence of 
their superiors, but it is quite conceivable that the Législature pur- 
posed to protect servants when injured by the négligence of any 
employé having authority over any other servant, though not over the 
one injured. Certainly it used language aptly fitted to that end. Be- 
f ore the amendment the law read : 

"200. Employer's Liability for Injuries. When Personal injury is caused 
to an employé who is himself in the exercise of due care and diligence at the 
time: * * • 

"2. By reason of the négligence of any person in the service of the em- 
ployer intrusted with and exerclsing superintendence whose sole or principal 
duty is tliat of superintendence, or in the absence of such superintendent, of 
any person acting as superintendent with the authority or consent of such 
employer," etc. 

Under the law as it then stood, the master was liable only for the 
négligence of a superintendent actually exercising superintendence 
The amendment extended the master's liability to the négligence of su- 
perintendents when not superintending, and extended the class of vice 
principals to persons having authority over any employé. 

The judgment is affirmed. 
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CHILDS et ux. v. WILLIAMS et al. 
(Clrciilt CouTt of Appeals, Eightli Circuit February 16, 1914.) 

No. 4035. 

1. Deeds (§ 208*) — Deliveby — Evidence. 

Evidence fteJiî 'insufficient to shovr that a flndlng of nondellvery of a 
deed was the resuit of a serious mistake of the trial judge in considerlng 
the évidence or of an obvious error in the application of the lave. 

[Ed. Note.— For other cases, see Deeds, Cent. Dlg. §§ 625-632; Dec. 
Dig. § 208.*] 

2. Appeal and Bkbob (§ 731*)— Opinion of Teial Coubt — Effect — Assign- 

ment of Eerok. 

An opinion of the trial Judge is not a ruling on which error may be 
assigned. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3017- 
3021 ; Dec. Dig. § 731.*] 

3. Deeds (§ 194*) — Deliveey — Recoed — Rebuttable Peesumption. 

Presumption of delivery of a deed from recording thereof is a rebut- 
table one, and hence is not a fact and may be overthrown by facts tend- 
ing to show the contrary. 

[Ed. Note.— For other cases, see Deeds, Cent. Dig. §§ 574-583, 623, 634 ; 
Dec. Dig. § 194.*] 

Appeal from the District Court of the United States for the West- 
ern District of IVIissouri; Arba S. Van Valkenburgh, Judge. 

Suit by Sarah C. WiUiams, as administratrix of the estate of John 
WilHams, deceased, and others, against Walter A. Childs and wife. 
Decree for complainants, and défendants appeal. Affirmed. 

George W. Day, of Kansas_City, Mo., for appellants. 
Guy B. Park, of Flatte City, Mo. (A. D. Gresham, of Flatte City, 
Mo., on the brief), for appellees. 

Before SANBORN and CARLAND, Circuit Judges, and RINER, 
District Judge. 

CARLAND, Circuit Judge. This was an action brought by appel- 
lees against appellants to cancel a warranty deed made by John Wil- 
liams and wife, December 2, 1904, whereby for the expressed consid- 
ération of $2,900 the grantors purported to convey to Walter A. Childs 
certain real estate situated in the county of Flatte, state of Missouri, 
subject to a mortgage of $600, which the grantee by the terms of the 
deed assumed. There is much irrelevant and immaterial évidence in 
the record, but the following facts are established beyond dispute; 
John Williams and wife on December 2, 1904, executed a warranty 
deed for the land in controversy, and according to the allégations of 
the bill filed it for record Decemlaer 5th, following, with the recorder 
of deeds of Flatte county, Mo. The deed remained at the recorder's 
office until March 2, 1905, when it was mailed to John Williams, who 
received it and retained the custody thereof until his death on July 8, 
1910, when the same was found among his papers. No considération 
ever passed between grar.tor and grantee ; but the grantee, having ob- 

•For other es 'ea see eame topic & 9 numebb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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tained possession of the deed after the death of the grantor, offered 
to pay to the heirs and next of kin of Williams the considération 
named in the deed. From the date of the deed till his death the gran- 
tor remained in possession of the land described therein and received 
the rents and profits thereof. The grantor also made repairs upon 
buildings on the land, and purchased wire for fencing purposes. The 
évidence concerning which there is a conflict was introduced on the 
issue of whether the deed was ever delivered to the grantee and ac- 
cepted by him during the lifetime of the grantor. Ellen Noland, 
James Brown, Belle Williams, and Sarah Williams testified that sub- 
séquent to the death of the grantor, Walter A. Childs, the grantee, 
declared that he knew nothing of the deed until it was found among 
the papers of the deceased grantor. This testimony is denied by 
Childs. Mrs. Childs and her daughter, Mrs. Brink, testified that in 
July, 1905, the grantor, John Williams, at his home, produced the deed 
and gave it to the grantee, Childs, and the latter accepted it, but imme- 
diately returned it to the grantor, saying that if it would be ail right 
he would leave it there. 

[1] Upon the foregoing évidence, and such other testimony as was 
material, the trial court found there had been no delivery of the deed 
and entered a decree canceling the same. We are not prepared to say 
th^t the trial court made a serious mistake in the considération of the 
évidence, nor do we find that an obvious error intervened in the appH- 
cation of the law ; theref ore the decree appealed from must be consid- 
ered as presumptively correct. Gorham Mfg. Co. v. Emery-Bird- 
Thayer Dry Goods Co. et al., 104 Fed. 243, 43 C. C. A. 511 (8th Cir- 
cuit) ; United States v. J. Horace Marshall, Administrator, etc., et al. 
(8th Circuit) 210 Fed. 595, 127 C. C. A. 231. 

[2] The principal errors assigned relate to what the trial court said 
in its opinion. The opinion is not a ruling of the court upon which 
error may be assigned. It is not a part of the record so far as deter- 
mining whether the judgment rendered should be affirmed or reversed. 
We look to the rulings made and excepted to for error or otherwise, 
and in a case like this to the évidence and the decree, and, if there is 
évidence to support the finding of the trial court, we do not interfère 
unless, as above stated, we find that a serious mistake in the consid- 
ération of the évidence bas been made or an obvious error has inter- 
vened in the application of the law. The trial court in its opinion used 
the following language: 

"It Is true that, generally speaklng, the reeordlng of a deed takes the place 
of Uvery of seisin, is cogent évidence of delivery, and may, perhaps, in the 
absence of opposing évidence, justify a presumption of delivery." 

[3] Counsel for appellant cited this language as showing that the 
trial court misconceived the law as estabhshed by the Suprême Court 
of Missouri, in this, that the registry ol a deed in Missouri always 
gives rise to a presumption of delivery. But counsel conceded that 
this presumption is a rebuttable one. A rebuttable presumption is not 
a fact. When the facts appear, they may entirely overthrow this pre- 
sumption, and that was the meaning that the trial court intended to 
convey. It would not be claimed, if the évidence showed, that Jonn 
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Williams wlien he received the deed from the recorder's office, pub- 
licly destroyed the same by burning it, that there was still a presump- 
tion of delivery arising from the recording thereof. We do not de- 
sire to pursue the subject further. We are satisfied that there is évi- 
dence from which the court could find that there was no delivery, and, 
as there was no serions mistake in the considération of the évidence 
and no misapplication of the law, the decree must be affirmed. 



K. C. LUMBER CO. v. MOORBS. 

(Circuit Court of Appeals, Flfth Circuit March 17, 1914.) 

No. 2513. 

!L Public Lands (§ 35*) — Homestead — Sale dp Timbeb. 

Under tlie provisions of the horaestead law, a transfer of standing tlm- 
ber by the entryman prior to the grant of a patent Is against public pol- 
icy and void. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. §§ 72-77; 
Dec. Dig. § 35.* 

Rlghts acquired by homestead settlements and entries, see note to Mc- 
Cune V. Essig, 59 C. C. A. 434.] 

2. Public Lands (§ 35*) — Homestead — Tbansper or Timbee. 

After the issuance of a patent to a homestead entryman, he Is invested 
with full légal title and may transfer the timber thereon to another, who 
is entitled to recover for the cutting and conversion of the timber by one 
to whom the entryman had lUegally eonveyed the same before patent. 

[Ed. Note. — For other cases, see Public Lands, Cent Dig. |§ 72-77; Dec, 
Dig. § 35.*] 

& Public Lands (§ 35*) — Homestead — Tbansfeb of Timbeb — Relation. 

The doctrine of relation may not be invoked to validate a conveyance 
of timber on an entryman's homestead before patent, which is Illégal as 
against public policy. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. §§ 72-77 ; Dec. 
Dig. § 35.*] 

In Error to the District Court of the United States for the South- 
ern District of Mississippi ; H. C. Niles, Judge. 

Suit by J. H. Moores against the K. C. Lumber Company. Judg- 
ment for plaintifï, and défendant brings error. Affirmed. 

Thls suit was brought by the défendant in error, J. H. Moores, against the 
K. C. Lumber Company, plalntiff in error, to recover the value of trees eut 
and removed from a tract of land situated In Jackson county. Miss. A jury 
having been waived by the parties, the cause was submitted to the court upon 
the foUowing stipulation as to the facts, to wit: "That John W. Smith made 
homestead entry No. 34,329 on July 12, 1899, for the lands in controversy, to 
wit, the S. B. % of the S. E. % of section 9, and the S. W. % of S. W. ^4 
and the N. W. % of S. W. % of section 10, ail in township 2 S., range 6 W., 

Jackson county, Miss. And the said Smith made his final proof on the 

day of , A. D. 1904, and final certificate No. 18,721 issued to him August 

25, 1904, followed by patent to him dated March 30, 1905. That on September 
4, 1901, John W. Smith and his wife, by warranty deed eonveyed to Joseph 
Grisham ail the pine timber on the above-described lands. Said deed was 
filed December 13, 1904, and recorded December 27, 1904, In the Deed Records 
of said Jackson county. That on February 1, 1902, Joseph Grisham by war- 

*For other cases see same topic & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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l'anty deed conveyed said plne timber to the K. C. Lumber Company, défend- 
ant. Sald deed was flled and recorded on February 3, 1902, in the Deed Rec- 
ords of sald Jackson county. That on Aprll 12, 1906, sald John W. Smith 
and wlfe, by warranty deed, conveyed to Frank Dickens the S. E. % of S. B. 
% of section 9, and the S. W. % of S. W. % and the E. ^, of the N. W. % 
of S. W. 14 of section 10. Also ail the plne timber on the W. 14 of N. W. % 
of S. W. 14 of section 10. AU in township 2 S., range 6 W., Jackson county. 
Sald deed was filed on May 15th, and recorded May 24, 1906, In the Deed Rec- 
ords of said Jackson county. That on Aprll 14, 1906, Frank Dickens by war- 
ranty deed conveyed sald last-descrlbed land and timber to L. R. Colllns. 
Sald deed was flled on April 23d, and recorded Aprll 26, 1906, in the Deed 
Records of Jackson county. That on April 14, 1906, L. R. Colllns by war- 
ranty deed conveyed said land and timber to J. H. Moores, plalntlff herein. 
Said deed was filed on April 23d, and recorded on April 26, 1906, in the Deed 
Records of sald Jackson county. That neither sald Dickens, Colllns, nor 
Moores had any actual notice of the said deed from Smith and wlfe to 
Grlsham, nor from Grisham to the K. 0. Lumber Company, and had no no- 
tice thereof except the coustructlve notice arising by opération of law from 
the fact that said deeds were placed on record. That some tlme between the 
26th day of Aprll, 1906, and the flling of thls suit, the K. O. Lumber Company, 
défendant herein, eut and removed the plne timber from ail of sald above- 
described lands, wlthout the knowledge, consent, or permission of plalntiff 
herein. That the plne timber so eut and removed from said lands by défend- 
ant amounted to 3,700 trees, maklng a total of 1,005,000 feet, at $3 per M., 
of the total value of $3.015." 

Upon the évidence submitted, the court rendered judgment In favor of 
Moores for ?3,015, with Interest at the rate of 6 per centum per annum. 
Being dissatlsfled with the Judgment, the lumber company brings the cause 
hère on writ of error. 

J. I. Ford, of Pascagoula, Miss., for plaintiff in error. 
E. J. Bowers and V. A. Griffith, both of Gulfport, Miss., and Ed- 
ward Cahill, of Lansing, Mich., for défendant in error. 

Before FARDEE and SHELBY, Circuit Judges, and MAXEY, 
District Judge. 

MAXEY, District Judge (after stating the facts as above). It will 
be observed that Smith niade the entry for the land as a homestead 
July 12, 1899, and that the conveyances of the standing timber by 
Smith and wife to Grisham, and Grisham to the lumber company, 
were executed not only prior to the date of the issuance of the patent, 
March 30, 1905, to Smith, but they also antedated the final certificate, 
issued to him August 25, 1904. It will be further noted that Moores 
claims the land direct from Smith, through mesne conveyances, which 
were executed subséquent to the date of the patent. 

Applying the law to the facts, our conclusions are as f ollows : 

[1] 1. Under the provisions of the homestead law, to which the 
views expressed by us are limited, the conveyances of the standing 
timber, executed by Smith and wife to Grisham, and by Grisham to 
the lumber company, were against pubhc policy and void. Anderson 
v. Carkins, 135 U. S. 483, 10 Sup. Ct. 905, 34 L. Ed. 272 ; Hartman 
v. Butterfield Lumber Co., 199 U. S. 337, 26 Sup. Ct. 63, 50 L. Ed. 
217. 

[2] 2. Upon the issuance of the patent to Smith, he was invested 
with the full légal title to the land, and he could make such disposition 
of it as he deemed proper. Hartman v. Butterfield Lumber Co., supra. 
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After the issuance of the patent, Moores acquired Smith's title through 
mesne conveyances, and Moores, thus being_ the owner of the land, 
had the right to bring suit against the lumber company for cutting 
and converting the timber standing thereon. 

[3] 3. The doctrine of relation, relied upon by counsel for the 
plaintiff in error, may not be invoked to validate a conveyance which 
is illégal as against public policy. 

We are of the opinion that the judgment rendered by the trial court 
is right, and it is therefore affirmed. 



MOWLES y. LORIMER. 

(Circuit- Court of Appeals, Third Circuit May 24, 1913.) 

No. 1711. 

1. BiLLS AND Notes (§ 452*) — Actions — Dépenses — Want of Considebatton. 

If, as claimed, a note given by a party to the promotion of a corpora- 
tion to the owner of mlning rlghts, whlch such corporation was to ac- 
qulre, was glven wlth the understanding that payment was conditioned 
on the successful promotion of the plan, and thàt, If thls occurred, It was 
to be pald from the proceeds of stock sales, it was wlthout considération, 
the promotion havlng fallen through, and thls défense was therefore not 
an équitable one, inadmissible in an action on the note, nor an attempt 
to reform the note. 

[Ed. Note.— For other cases, see Bllls and Notes, Cent Dlg. §§ 1303, 
1352-1364, 1367-1376; Dec. Dlg. § 452.*] 

2. Triax (§ 228*) — Impeoper Remabks of Judgk. 

In an action on a note glven in connection wlth the promotion of a cor- 
poration, there was nothlng objectionable in the trial judge alludlng to 
the transaction as a "scheme," where he used the words "transaction," 
"scheme," and "proposition" synonymously to characterlze the business 
in hand and in référence to the acts of both parties. 

[Ed. Note.— For other cases, see Triai, Cent. Dlg. §§ 509-512, 526; Dec. 
Dlg. § 228.*] 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; John B. McPherson, Judge. 

Action by James F. Mowles against Edward D. Lorimer, otherwise 
known as E. D. Lorimer. Judgment for défendant, and plaintifï brings 
error. Affirmed. 

Bamberger & Moise, of Philadelphia, Pa., for plaintiflf in error. 

J. H. Brinton and Louis M. Stiles, both of Philadelphia, Pa., for 
Lorimer. 

Before GRAY and BUFFINGTON, Circuit Judges, and ORR, 
District Judge. 

BUFFINGTON, Circuit Judge. [1] In the court below the plain- 
tifï, James F. Mowles, a citizen of Arizona, sued Edward D. Lorimer, 
a citizen of Pennsylvania, to recover on a note given to him by the 
latter. Both parties, with some others, were interested in the promo- 
tion of an Arizona corporation, which was to become the owner of 
mining rights controUed by Mowles. The deeds for thèse mining 
rights from Mowles to the Arizona Company were deposited in escrow 

*FoT other cases see eame toplc & § itombeb in Dec. & Am. Dtgs. 1907 to date, & Rep'r indexes 
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with one Pusey by Mowles, with instructions not to deliver them un- 
til the note was paid. The company had no actual capital. The work- 
ing capital for its development was to be provided from 70 par cent, 
of its stock, which Lorimer and his associâtes were to get. The other 
30 per cent, went to Mowles and his associâtes. The deeds were never 
delivered to the company, and the promotion fell through. Mowles 
then sued Lorimer on the note. The case turned on a question of fact. 
Lorimer averred that he never received any considération for the note, 
but that it was given with the understanding that its payment was 
conditioned on the successful promotion of the plan, and that, if this 
occurred, then the note together, with the cost of development of the 
property, were to be paid from the proceeds of the 70 per cent, of the 
stock. In support of this contention there was the testimony of Lori- 
mer, of Pusey, the holder of the deeds in escrow, and the correspond- 
ence between the latter and Mowles. On the other hand, Mowles con- 
tended the note was given and received in considération of the deeds 
being placed in escrow, and that it was to be paid by Lorimer before 
the deeds were delivered. The original note was for 60 days. No 
interest was paid upon it, and at its maturity, owing to the pendency 
of the prospective promotion, the présent note was substituted for the 
original one. Under thèse proof s, and the suit being between the orig- 
inal parties, the case resolved itself into a question of considération. 
If Mowles' contention was right, the note was given for considéra- 
tion, and he was entitled to a verdict; if Lorimer's contention was 
right, the note was without considération, and he was entitled to a 
verdict. The case is quite similar to Marsh v. Bennett, 22 111. 313. 
To this issue of fact, namely, the want of considération, the court 
confined the jury and properly refused to hold that the défense was 
équitable, inadmissible in an action at law in the fédéral court, or was 
an attempt to reform the note. 

[2] Owing to the great stress laid by counsel in the argument be- 
fore us on the fact that the judge below had, in charging the jury, 
alluded to the transaction as a scheme, we deem it proper to say that, 
assuming the question of the use of this word is before us under the 
assignments, we fail to see anything objectionable. The charge as a 
whole shows that the words "transaction," "scheme," and "proposi- 
tion" were synonymously used to characterize the business in hand 
and in référence to the defendant's as well as the plaintiff's acts. 

Finding no error in the submission of the case, the judgment is af- 
firmed. 



W. S. TYLER CO. v. LTJDLOW-SATLOR WIRE CO. 

(Circuit Court of Appeals, Second Circuit. Mareh 14, 1914.) 

CouBTs (§ 385*) — Infeingement— UNrAiB Compétition. 

Where, In a suit for infringement of a trade-mark and for unlawful 
compétition, the court sustained pleas to tlie jurisdiction as to the 
causes based on trade-mark and unfair compétition, but allowed a rep- 
llcation t« the plea as to the cause of action for infringement, as was 
authorized by old equity rule 33, then in force, the court was then au- 

•For other cases see sa,me toplc à 5 numbek In Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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tiiorlzecl to try the issue on the plea and dlsmiss the Mil by new equity 
rule 29 (198 Fed. xxvi, 15 C. C. A. xxvi), whlch decree was appealable to 
the Suprême Court, as provided by Judlcial Code (Act March 3, 1911, c. 
231, §§ 128, 238, 36 Stat. 1133, 1157 [U. S. Comp. St. Supp. 1911, pp. 193, 
228]), and not to the Circuit Court of Appeals. 

[Ed. Note.— For other cases, see Courts, Cent Dlg. §§ 1022-1025, 1031 ; 
Dec. Dig. § 385.* 

Unfalr compétition, see notes to Scheuer v. MuUer, 20 C. C. A. 165; 
Lare v. Harper & Bros., 30 C. C. A. 376.] 

Appeal from the District Court of the United States for the South- 
ern District of New York; Julius M. Mayer, Judge. 

Suit by the W. S. Tyler Company against the Ludlow-Saylor Wire 
Company. Judgment for défendant, dismissing the bill, and com- 
plainant appeals. Dismissed. 

James Negley Cooke, of Pittsburgh, Pa., and D. Anthony Usina and 
C. C. Linthicum, both of New York City, for appellant. 

Augustus N. Hand, of New York City, and James P. Dawson, for 
appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

PER CURIAM. The District Court sustained the pleas to the 
jurisdiction as to the causes of action based on trade-mark and unfair 
compétition, but allowed a repHcation to be filed to the plea in respect 
to the cause of action on infringement. This was the proper practice 
under old rule in equity 33, then in force. The issue on the plea was 
tried, and the court sustained the plea and dismissed the bill. This 
is the proper practice under new rule 29 (198 Fed. xxvi, 115 C. C. 
A. xxvi). From that decree an appeal was taken to this court, but it 
should hâve been taken to the Suprême Court. See sections 128 and 
238 of the Judicial Code. Mechanical Appliance Co. v. Castleman, 
215 U. S. 437, 30 Sup. Ct. 125, 54 L. Ed. 272; Herndon Co. v. Norris 
& Co.. 224 U. S. 496, 32 Sup. Ct. 550, 56 L. Ed. 857. 

The appeal is dismissed. 



WRIGHT V. BKOWNLEE et al. 

(Circuit Court of Appeals, Third Circuit. Aprll 2, 1914.) 

No. 1815. 

1. Patents (§ 81*) — Vauditt — Pbiok Use — Degree of Peoof. 

One who attacks a patent on the ground of prior use must establlsb 
his contention by a high degree of proof. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 104; Dec. Dlg. 
$ 81.*] 

2. Patents (§ 328*) — Validitt — Pbioe Invention — Gas Heated Sadiron. 

In a suit for the infringement of Wright patent, No. 1,001,331, for a gas 
heated sadiron, évidence held Insufficient to establish invalldlty on the 
ground of prior Invention. 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania ; J. Whitaker Thompson, Judge. 

•For otber cases se* same toplc & i numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Suit in equity by George H. Wright against James H. Brownlee 
and auother. From a decree for défendants (205 Fed. 526), plaintiff 
appeals. Reversed with directions. 

R. M. Barr, John Monaghan, and C. N. Anderson, ail of Philadel- 
phia, Pa., for appellant. 
D. J. McBride, of Philadelphia, Pa., for appellees. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. [1,2] A référence to the opin- 
ion of the District Court reported in 205 Fed. at page 526, will dis- 
close that the décision of this controversy turns wholly upon a question 
of fact. Wright's patent is based upon a caveat filed on November 2, 
1909, and unless Brownlee has proved his asserted priority of invention 
the patent must stand. Brownlee contends that the invention is his, 
that it was made several months at least before the caveat was iiled, 
that Wright gained ail his knowledge of the device from seeing Brown- 
lee's patterns and castings, and tliat he fraudulently used such knowl- 
edge for his own private ends. The District Court sustained Brown- 
lee's contention, but we are unable to agrée with this view of the 
évidence. An examination of the record has led us to believe that suffi- 
cient weight was not given to the rule that requires a liigh degree of 
proof from one who attacks a patent upon the ground of prior use. 
As it seems to us, the évidence will readily support either of two op- 
posing accounts; each practically dépends upon the recollection of 
witnesses after a lapse of several years without much corroboration 
from other sources, and in such a situation we think it wise to follow 
the rule, founded on excellent reason, that regards such testimony 
with disfavor and requires it to reach a high degree of probability be- 
fore a court will accept it as fulfilling the measure of proof. The 
District Court has given us one account of the events referred to, and 
the other account appears in the opinion of the Board of Examiners 
in Chief of the Patent Office, which was brought to our attention after 
we had independently reached the same conclusion. The examiners 
were deciding an interférence proceeding between Wright and Brown- 
lee involving the claims now in dispute, but the interférence depended 
substantially on the same évidence as is now before us. We append 
the examiners' opinion as a fuU and careful statement of our view of 
the testimony : 

"The testimony of neither party conforms very closely to the dates alleged 
In thelr preliminary statements. It is shown by the record of both parties 
that Brownlee had been for a long time experimenting in the construction 
of gas heated sadirons, which form the subject of the interférence. As 
to when thèse experiments commenced, the testimony is very conflicting. 
Brownlee States that he began his experiments in 1887, and again he fixes 
the date of one of his exhiblts In January, 1889, which date he finally 
changes to 1907, and in his answer he states that for two years after 1907 
he did very little in the gas iron business. In his further examination in 
regard to the tlmes at which certain of the exhlbits filed by him were made, 
he testifies to dates in 1907 and 1908. Also, he fixes the date of Exhibit 3 in 
January, 1909, and finally he states that he does not know when any of 
thèse irons were made. 
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"The décision of the court and of the examiner of Interférences was based 
prlncipally upon the testlmony In regard to Exhlblt A of Brownlee, whlch 
corresponds exactly to the drawlng of the application involved in this In- 
terférence, and on Exhlblt B, whlch Is supposed to hâve been made at a 
somewhat later date than Exhlblt A. 

"Brownlee states that Exhlblt A was cast at Bernstein's foundry, and 
slmllar castlngs at other places ; that Wright, the senior party, was the fore- 
man at Bernstein's foundry, and he belleves and is sure that he gave the 
pattem from whlch the castlngs were made to Wright; that thls was about 
the tlme that Wright was leavlng Bernstein's employ; that he is not sure 
that Wright was there when the castlngs were flnished; that this was the 
flrst tlme that Wright saw the pattern of or the Idea of Exhlblt A; that 
he showed an Iron like Exhlblt A to Wright in the présence of a party 
Moseley, about six months after he became acquainted wlth Wright; and 
that thls was about April, 1909. It wlU be noted that the date alleged for 
the disclosure to Moseley Is not flxed with relation to any establlshed date 
or wlth relation to any important clrcumstanee whlch could tend to flx it 
in the mind of the witness, but purely as an act of memory. The only at- 
tempt to flx a date for this exhlblt wlth relation to any other clrcumstanee, 
the date of whlch it is possible to ascertain, Is found in the statement that 
Bxhibit A was made about the tlme that Wright left the employ of Bern- 
steln. On thls point Wright testlfles that his tlme at Bernstein's expired 
on Thursday evenlng, between the Ist and 3d of November, .1909; that he 
engaged with the Philadelphla Iron Foundry Company on Friday morning 
after leaving Bernstein's. Bernsteln states that Wright left his employ No- 
vember 5, 1909, and Smith, one of the proprietors of the foundry company 
to which Wright went upon leaving Bernstein's, states that Wright was in 
his employ from November, 1909, to June, 1910. It may be consldered 
therefore establlshed that Wright left the Bernsteln foundry somewhere from 
the Ist to the 5th of November, 1909, and the maklng of the castlngs for 
Exhlblt A, according to Brownlee's ovin testlmony, is flxed at about this tlme. 

"Brownlee further testlfles that the patterns for Exhlblt A were made 
by a patternmaker, Lyons, who was called as a witness on his behalf. Be- 
Ing shown Exhlblt A and asked if he made the pâttern for it, Lyons testlfles 
as follows : 

" 'That's the same pattern ; thls is made off of that (pointlng to Exhlblt 
B. Witness is looking at Exhlblt A). Now, the only différence is thèse lugs 
(witness pointlng to three lugs projecting upward from the bottom of Ex- 
hlblt A), in the corner Is a lug taken out of each corner (witness pointlng 
to the screw lugs in Exhlblt B). 

" 'Q. 15. Did you make those changes? 

" 'A. No, sir. 

" 'Q. 16. Then the pattern whlch you made was the same from which 
both of thèse irons were cast with the exception of thèse changes. 

" 'A. Yes, sir.' 

"Upon an inspection of Exhlblts A and B, it wlU be seen that Exhlblt 
A Is practlcally the same as Eîxhibit B, except that a number of lugs upon 
the bottom of the iron hâve been added and there are no screw lugs in the 
corners. This is as stated by the witness. Exhlblt A therefore appears to 
represent a further development of Exhiblt B, although Brownlee testlfles 
that Exhlblt B was made after Exhiblt A. It seems doubtful whether he is 
correct on this point, and in our opinion the nature of the exhlblts indlcates 
that B was flrst in order. In this view we are supported by the above quota- 
tion from the testlmony of Lyons, from which it clearly appears that he 
made the pattern for Exhiblt B and that Exhiblt A, whlch has the lugs, was 
made afterwards, and that he does not know when the changes were made. 
Brownlee states that he added something himself, but does not say what it 
was nor when It was added. Lyons therefore fails to establish any date for 
Exhiblt A. 

"The décision of the court states that the patterns for Exhiblt A were 
made by a party, Turner, who is also a witness on behalf of Brownlee. It 
appears from the testlmony of Turner that he did considérable work in the 
maklng of patterns for gas irons for Brownlee between the dates June 2, 



160 212 FEDERAL EEPOETER 

1909, and December 15, 1911; but there Is nothlng In hîs book by wMcti 11 
can be aseertained Just what work was performed upon any spécifie date. 
Testifying from meinory, he states that on June 2, 1909, be was empîoyed 
by Brownlee to alter a pattern for a burner which he says was to be at- 
tached to Brownlee's Bxhibit A; that he made the altérations in the burner, 
which eonsisted in the addition of a lug upon the side of the burner which 
was to serve as a means of attaching the same to the body of the gas Iron; 
that this change in the burner necessitated a change in the body of the iron 
by the addition of a loop and set screw which clamped upon the lug on the 
burner. Turner also states that when the burner was brought to him, as 
near as he can remember, the iron body pattern was in tlie foundry, and in 
order for him to get the same it meant the lapse of a couple of days between 
orders, which would place the order with the altération on the body of the 
iron June 9, 1909. As before stated, there Is nothing upon his books by 
which he can Identify the nature of the work; but he describes the burner 
and the means for clamping it in place in the Iron, as shown in Exhibit A, 
and in the application drawing of Brownlee. Upon being shown Exhibit A 
and asked if he made any of the patterns for this iron, he states that he 
duplicated some of the parts of the iron and also made altérations on the 
body and other parts that had already been made by another patternmaker ; 
that he made a new pattern which was a duplicate of the old burner, the 
same as in the iron now; and that he did not make the pattern for the body 
of the iron, which was made by another patternmaker prier to the time 
he worked on the same. When asked when he flrst saw the pattern of this 
Exhibit A, and what was Its interior construction when he flrst saw it, he 
replied: 

" 'ïhe flrst time I saw the defendant's Exhibit A, as a complète iron, was 
on June 14, 1909. The Interior construction was identically the same as 
now. Inside thèse two wings, projeeting forward in the middle of the iron, 
was another rib. Also, in the interior of the iron forward were little pro- 
jeeting lugs on the bottom of the iron. Thèse ribs and lugs were used to 
guide the flame. There was also a flame plate as is now in the iron which 
was used to deflect flame downward on the bottom of the iron. There was 
also a burner as now seen. This burner was held in position by a backward 
projeeting lug through a cored hole on the side of which was a set screw 
to hold the burner in position. The altération I made on the iron and burner 
pattern was to put the présent lug on the burner and also on the back part 
of the body of the iron which now holds the burner in position.' 

"He further testifles: 

" 'Q. 10. Dld or did not Mr. Brownlee at that time show you and Mr. 
Wright this pattern of defendant's Exhibit A and explain the same to you'î 

" 'A. I was working on this work for Mr. Brownlee at this time. The 
work I was doing — some slight change in the deflector pattern. When Mr. 
Wright and Mr. Bro\^"nlee came into my place of business, we ail examined 
the iron which is defendant's Exhibit A, and talked about the practieabillty 
of the same. There really was no need to talk about this matter from the 
fact of the point of view, for the Iron at that time had been tested and 
found true. 

" 'Q. 11. Did or did not Mr. Wright make any comments on this iron at 
that time? 

" 'A. Mr. Wright sald the iron would be no good as It then stood and ad- 
vlsed Mr. Brownlee not to spend any more money to cover his claim on 
same.' 

"In his answer above quoted, Turner would appear to flx the date when 
he saw Exhibit A as a completed iron as June 14, 1909; but it should be 
noted that this testimony, of the description of the interior construction of 
the exliibit and the altération which he was called upon to make in the 
patterns, was givan with the exhibit In his hands, and It would be very 
easy to supply from the exhibit itself any construction as to which his memory 
might be In fault. 

"Bearing in mind that the work which Turner was called upon to perform 
at this time was to add a lug, which is numbered 36 in the application 
drawings, to the upper side of thç burner S2, and to place upon the body of 
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the Iron a loop, numbered 38, with an opening for the set-screw 39 for 
clamping the burner upon the iron, attention may be called to the faet that 
this same construction is found in Exhiblt B and also in Brownlee's patent 
No. 969,033, August 30, 1910, granted upon an application flled September 
20, 1909, very shortly after the maklng of the patterns about whlch Turner 
Is testlfying. In the Brownlee patent the loop and set screw are on the rear 
end of the deflector J instead of upon the rear end of the body, but the 
deflector Is attached to the inside of the body, and the rear end projects 
to the rear surface of the body bringlng the loop on the outside and in 
the same relation to the body of the Iron as In Exhibits A and B. It would 
therefore be very easy for any one testlfying several years after the event, 
and with Exhibit A in his hands at the time, to testify as Turner did, when, 
as a matter of fact, the iron shown in the Brownlee patent may hâve been 
the one upon whlch the work was done Instead of Exhibit A. There is i*lso 
another statement made by Turner whlch may indicate that this was the 
fact, for, in his answer above quoted, it should be noted that at the time 
Wright and Brownlee came to his shop the work he was doing was som« 
slight change In the deflector pattern, and as the work whlch he was doin? 
at this time related to the burner attachment, this statement somewhat 
strengthens the posslbllity that his entlre testimony relates to the iron 
shown in the Brownlee patent. Without holding whether this is so or not, It 
appears to us that In vlew of the posslbllitles of confusion as to whlch of 
thèse Irons Turner was worklng upon at this time the force of his testimonj 
Is completely destroyed as an identification of Exhibit A and the time al 
whlch it was made. Turner also testified, as above quoted, that it was 
at this time that Wright sald that the iron would be no good as It then 
stood and advised Mr. Brownlee not to spend any more money to cover hls 
clalm on the same. Brownlee says that this statement was made after 
Wright left Bernstein's. The castlngs for Exhibit A were said by Brownlee 
to hâve been made at the foundry of Bernstein and at other places. Bern- 
etein, being called as a witness and shown the varions exhibits of Brownlee 
and Wright, states that he eannot identify thèse as beIng cast at hls foundry, 
but can identify them as belng the same as being cast at his foundry. He 
states that Exhibit A, or something simllar, was made there; that an iron 
similar to Exhibit E was made ; and that he remembers very well a castiug 
like Exhibit C. He does not flx the date when any of thèse castlngs were 
made, merely testlfying that the first castlngs which were made for Brown- 
lee were made in the year 1907, or early in 1908, and that the last castlng 
was made just prlor to Mr. Wright leaving his employ, and that he did 
not see that iron hère at ail. Hère he is in conflict with Brownlee, who 
says that Exhibit A was the last iron made prlor to that time. Upon belng 
shown Exhibit A and asked If he had ever seen It before, he stated that 
he had seen a castlng 'the same as this' in hls foundry. He did not know 
for whom that castlng was made, but states that 'this Iron was brought to 
us later changed, then I knew that It was Mr. Brownlee's Iron.' Hère, agaln 
we find slight Indication that It was probably not Exhibit A which he saw, 
but Exhibit B, for Exhibit A was apparently made from the same patterns 
as Exhibit B vrtth the addition of certain lugs In the bottom of the iron. 
There is no further attempt by Bernstein to flx any date for Exhibit A. 

"The party Moseley, to whom Brownlee allèges that he showed Exhibit 
A in the présence of Wright in April, 1909, was called as a witness for 
Brownlee. He produced books from whlch it appeared that under the dates 
of July 6 and July 15, 1909, he made certain castlngs for flatirons for Brown- 
lee, and, upon belng shown Exhibit A, he states that 'this is the pattern 
that Mr. Brownlee showed to Mr. Wright and myselt' Upon being asked to 
descrlbe the interior construction of the Iron without looklng at It, he gives 
a very super flclal description of the same, leaving ont the lugs in the bottom 
of the Iron, whlch are an élément of the issues In the Interférence, and his 
description would apply to Exhibits B or C, or the Brownlee patent. No. 
992,334, or the still earlier Brownlee patent, No. 969,033. In attempting 
to flx the date of the meeting at Mr. Brownlee's house, when Exhibit A was 
shown to Wright, he Is unable to do so by any documentary évidence, but 
states that 'it was In the sprlng, for the flowers were very pretty In the 
212 F.— U 
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garden ; I remember that It was llght evenings.' This may as well hâve been 
In the spring of 1910 as In the spring of 1909. We are unable to satisfy 
ourselves that thls testlmony Is sufflcient to establish any date for Exhiblt 
A, or of the time at which Exhiblt A was shown to Wright, or that it ever 
was so shown. 

"Exhlblts B and C do not satisfy the terms of the issue, but Brownlee 
testlfles that they were made after Exhiblt A. He testlfles that Lyons made 
the patterns for Exhiblt B and Bernstein the castings, and that the castlngs 
were made while Wright was vrith Bernstein, and some after that time. 
Lyons testlfles that he started to make patterns for Exhiblt B in the fall of 
1907 and spring of 1908, yet Brownlee, in hls preliminary statement, does 
not allège conception of the subject-matter of Exhiblt A prior to January, 
1909, and allèges that the castlngs for Exhiblt A were made about the time 
Wright left the Bernstein foundry. Thèse statements are entlrely incon- 
sistent. Brownlee testlfles that the patterns and castings for Exhiblt were 
made In 1907 or early in 1908; that the patterns were made by Lyons and 
the castings by Bernstein about a month after Exhiblt B; and that at that 
time Wright was out of employment. As Wright dld not leave Bernstein's 
until November, 1909, thèse dates are also entlrely inconsistent. Lyons states 
that he made the patterns for Exhiblt C in the spring of 1908 and shows 
an entry of $12.75 in his book, which was flled as Exhiblt D, and yet we 
flnd Turner working on patterns, which he allèges related to Exhiblt A, as 
late as June, 1909. It seems clear that neither Brownlee, Lyons, nor Turner 
are able to distingulsh clearly between the patterns for the several irons and 
fix correctly the dates at which they were made. 

"Exhiblt E satlsfies the terms of the issue. Brownlee does not testify in 
regard to this exhlbit, but Lyons states that he made the pattern for the 
same in the spring of 1909, but the only way in which he Axes thls date 
Is that it was the last pattern he made for Mi. Brownlee in 1909. When 
cross-examined as to how he is able to fix this date, he states that he made 
three body patterns altogether, and that thls was the last one made. Thls 
testlmony Is very unsatisfactory, as it is just as reasonable to suppose that 
he worked upon Exhibits B, C, and the patterns for the Brownlee irons dis- 
closed In Exhibits P and G, patents Nos. 969,033 and 992,334. The only 
other testlmony as to Exhiblt B Is that of Smith, of the firm of Smith & 
Hansell, who states that hls foundry made castlngs which looked very 
much llke that for Mr. Brownlee, and that he made castlngs of this type 
for Mr. Brownlee in May, 1910. He produces hls bocks and under the date 
of May 3, 1910, shows a charge for castings made for Brownlee of 25 cents, 
which bill was receipted for the flrm by Wright. Smith does not satlsfac- 
torily identlfy Exhiblt E, and as the proprletor of the foundry it seems very 
unlikely that he would liave examined castings wlth sufflcient partieularity 
to hâve been able to hâve dlstlnguished Exhiblt B from any of the others 
in the case. None others were shown hlm, and we are therefore unable to 
détermine whether he was capable of distlnguishing one from the other upon 
casual inspection. The wltness Gueuther, a clerk In Smith & Hansell's 
foundry, when shown Exhiblt E, also states In about the same way as Smith 
that he saw castings like this sample In the Smith & Hansell foundry in 
May, 1910. Thls testlmony also seems to be too vague and uncertaln to es- 
tablish the date of ïJxhibit B, and we do not find that Brownlee bas properly 
proven any date for the matter in Issue prior to the date of Wright's applica- 
tion for the patent involved in this interférence. Wright, himself, admits, in 
the stipulation on page 152 of hls record, that he had knowledge of Brown- 
lee's completed gas Irons before he filed hls application. 

"If we are correct in our flndings as to tlie fallure of Brownlee to satls- 
factorily prove the dates of any of his exhibits, it is unnecessary for us to 
consider Wright's record, etc. * * * 

"As the burden of proof in thls case is upon Brownlee to prove prlority 
beyond a reasonable doubt, we are compelled to hold that he has failed 
to sustaln this burden and has not satisfactorily shown that the invention 
was dlsclosed by hlm to Wright. It Is true that Wright was for a considéra- 
ble period in such relation to Brownlee as to be f amlliar wlth ail that hé 
was dolng, but he was not employed to In vent or asslst Brownlee in inventing 
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anything relatlng to the Irons. He was merely the foreman of a foundry 
to wbieh Brownlee brought hls patterns in order to hâve castings made 
therefrom, and while there Is always a presumptlon, where it is Impossible 
to détermine what each party bas done, that the invention was made by the 
employer and that any addition made to the invention by the employé inures 
to the benefit of the employer, yet in such cases It must be shovrn that the 
employer had at least the main plan of the invention. In the présent case 
it bas not been shown that Brownlee disclosed to Wright anything more thau 
the construction upon which he bas already obtained patents, and some of 
the features Involved in the issue are also old in références clted In the case, 
which were patented long before any work was done by Wright. It would 
be too harsh a rule to hold that, because the foreman of a foundry saw the 
castings made for an inventer, he should not interest himself In the gênerai 
subject to which thèse inventions relate and do any independent work in 
that Une without raislng a presumptlon that he had derived the invention 
from bis customer. 

"For the reasons stated, we reverse the décision of the examiner of in- 
terférences and award priority of invention to George H. Wright, the senior 
party." 

As already stated, this account seems to us more probable than the 
view adopted by the District Court; but, even if we stated the ques- 
tion in the form most favorable to Brownlee, the best that can be said 
is that two equally probable accounts find support in the évidence. 

The decree is reversed, with instructions to the District Court to en- 
ter a decree in favor of complainanL 



TONOPAH MINING CO. et al. t. VINCENT. 
(Circuit Court of Appeals, Thlrd Circuit February 25, 1914.) 
No. 1800. . 

1. Patents (| 167*)— Woeds and Phrases — "Leachino." 

Where a spécification of a patent for an ore-reduclng process described 
the thlrd step as "leachlng" the ore by the use of cyanlde solution whereby 
the finer values were dissolved, the word "leachlng" was used In its ordl- 
nary sensé, namely, to cause a fluid to percolate through the pulverized 
ore. 

[Ed. Note. — For other cases, see Patents, Cent Dig. | 243; Dec. Dig. 
S 16T.*] 

2. Patents (§ 328*) — Peocbss fob Tbbating Oees — Infringement. 

Brown's patent, No. 781,711, for a process for treating ores, the essen- 
tial feature of which conslsts in subjecting the crushed ore to the cyanlde 
process for the recovery of fine values before concentration, held not in- 
fringed by a process which, though using the cyanide solution in the 
earller stages of the process preparatory to concentration, employed ef- 
fective finlshed and final concentration as the Initial and Intermedlate 
step in which the fruits of concentration are withdrawn from the process, 
after which the by-product was treated by a protracted process of cy- 
aniding. 

Appeal from the District Court of the United States for the District 
of Delaware ; Edward G. Bradford, Judge. 

Suit in equity by Joseph A. Vincent against the Tonopah Mining 
Company and another. From a decree for complainant (207 Fed. 

'For other cases see same toplc & § nvmbsb in Dec. & Am. Dlgg. 1907 to date, & Rep'r Indexes 
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579), défendants appeal. Reversed and remanded, with directions to 
dismiss. 

Jos. C. Fraley, of Philadelphia, Pa., and J. Harvey Whiteman, of 
Wilmington, Del., for appellants. 

Horace Pettit, of Philadelphia, Pa., for appellee. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. By this bill the plaintiff, Joseph 
A. Vincent, owner of patent No. 781,711, granted to Alden H. Brown, 
February 7, 1905, for a process of treating precious métal bearing ores, 
charged the Tonopah Mining Company and others with infringing the 
two claims thereof. The court below, in an opinion reported at 207 
Fed. 579, found the patent valid and said claims infringed. From a 
decree so holding, défendants appealed. 

Brown's patent, as recited in the spécification, "relates to a process 
for the treatment of precious métal bearing ores, and embraces the 
treatment of the ore by a solution of cyanide of potassium or of other 
alkaline cyanide and the subséquent treatment of the ore by concen- 
tration." The spécification states that: 

"It bas been the practlce for many years In plants where the concentration 
and cyanide processes are used In combination, to treat the ore, flrst, by con- 
centration, and, secondly, by cyanide. The process which I hâve invented and 
which I now hâve in successful opération is a reversai of this proceeding with 
the addition of certain spécial features in connection with the cyanide step." 

The second or broad claim is for thèse two steps in succession, to 
wit: 

"2. A process of treating sulfide ore consisting flrst in subjecting the raw or 
unroasted ore to the action of a cyanide solution whereby the flner metallic 
values are dissolved, and, second, subjecting the ore or tailings to con- 
centration whereby the coarser values are recovered." 

The first claim also includes the two foregoing steps, but "certain 
spécial features in connection with the cyanide step" are detailed in 
the claim, which is : 

"1. The herein descrlbed process for the treatment of ore consisting in flrst 
pulverizing the ore in the présence of cyanide solution ; second, subjecting the 
ore to hydraulic classification by the introduction of cyanide solution at the 
bottom of an overflow tank to produce an ascendiiig current; third, leaching 
the ore by the use of cyanide solution whereby the finer values of the ore are 
dissolved ; fourth, removing the dissolved metallic values from the ore in any 
suitable manner ; and flnally subjecting the residue of ore to concentration." 

The cyanide process, which process is described in Moore v. Tono- 
pah, 201 Fed. 532, 119 C. C. A. 626, a case in this court, consists in 
subjecting metal-bearing ores to cyanide of potassium dissolved in 
water. The resuit is that the métal is disengaged or dissolved and 
is carried in solution. Such solution is then removed from the residue 
of the ore by percolation, filtering, or décantation, and is ultimately 
subjected to electro-chemical action whereby the precious métal is pre- 
cipitated. 
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On the other hand, concentration is a mechanical process of remov- 
al. It is usually donc on concentration tables. Such tables are slight- 
ly inclined and bave grooves, across which the finely divided ore is 
slowly carried by a sballow current of water; the table being- given a 
jerky, reciprocating motion. The resuit is that the heavy constitu- 
ents work along and run over the edge of the table at difïerent places 
from the lighter ones. It will thus be seen that the two processes of 
cyaniding and concentrating are distinct, well known, and operatively 
différent; one is chemical, the other mechanical. As noted by the 
patentée, it was usual to concentrate first and cyanide last, and the 
patentée advised a reversai of this process. His object in so doing, 
he States, was because where concentration was used in advance of 
cyaniding there was a large loss in values by reason of the fact that 
the necessary water treatment in connection with the réduction of the 
ores to a fine state of division resulted in a taking up by the water of a 
large percentage of ore values. As a resuit: 

It was "difflcult, if not impossible, to settle thèse values for further treat- 
ment within the limits of a plant of ordinary construction, for the reason that 
in the case of many ores thèse slime values remain in suspension for many 
hours. It will therefore be understood that in the case of ores of this sort, 
if amalgamation, concentration, or other process involving the use of water 
for ci-ushing or treatment is used preliminary to the cyanide process, it will 
be necessary to hâve a very extensive System of settling tanks in order to re- 
cover thèse suspended values and hold them in the mlll, so that they may be 
subjected to further treatment. It is a well-known fact that the cyanide 
process recovers only the fine values, and in the treatment that I hâve de- 
vised thèse fine values are recovered by the cyanide process in the beginning, 
leaving only the coarser values, which are readlly recoverable by concentra- 
tion ; the latter being specially adapted for saving this class of values." 

It will be noted that no new principle of opération, either in cyanid- 
ing or concentrating themselves, was disclosed in this patent. It was 
at most simply a more effective, workable treatment, and it will thus 
be seen that transposition of concentration from initial to final stage, 
and of cyaniding from final to initial stage is the substantial disclosure 
of this device. Assuming, for présent purposes, that this change was 
original with Brown, and that it involved invention, it must be conced- 
ed the field of invention was narrow, and Brown's claims should not 
by construction be enlarged to include within infringing fences process- 
es which were not within the field of his inventive disclosure. Now 
without entering into détails, it suffices to say that the second claim 
embodies the two éléments of : First, cyaniding, viz., "subjecting the 
raw or unroasted ore to the action of a cyanide solution whereby the 
finer metalHc values are dissolved"; and, second, concentrating, viz., 
"subjecting the ore or tailings to concentration, whereby the coarser 
values are recovered." This claim is perfectly clear. A reading of 
the patent shows precisely what the patentée disclosed, and the claim 
as precisely claims that disclosure. Tbere is no ambiguity in either 
disclosure or claim. They are selt-sufficient and self-explanatory. 
The first élément is the use of the well-known cyaniding process as the 
initial and finished first step of the process. The spécification thus 
unmistakably refers to both the initial use and also the completion of 
cyaniding in this first stage of Brown's process. Thus : 
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"My invention relates to a process for tbe treatment * • • by a solu- 
tion of cyanide of potassium ♦ » * and the subséquent treatment of the 
ore by concentration. * • * It bas been the practice * * * to treat 
the ore flrst by concentration, and, secondly, by cyanide. The process which 
I hâve invented * * * Is a reversai of this proceeding. * * * if 

* * • concentration » • • is used prellminary to the cyanide process, 
it will be necessary to hâve a very extenslve System of settling tanks in or- 
der to recover thèse suspended values and hold them in the mlll, so that they 
may be subjected to further treatment. * * * In the treatment that I 
hâve devised thèse fine values are recovered by the cyanide process in the be- 
ginning, leavlng only the coarser values, which are readlly recoverable by con- 
centration." 

The drawings illustrate a wet crushing plant. 

"I will say, however, that so far as the broad Idea of employing the cyanide 
step previous to concentration is concerned, the advantage in this respect 
would be equally great if dry crushing instead of wet crushing were em- 
polyed. • * * From the tanks // the gold-bearing solutions pass to the 
zinc boxes JJ, where the values are precipitated. * ■ * * After the cyanide 
treatment has been completed, the sand taillngs from the leachlng tank O 
are transferred * * * to the tailings bin P. * * * The mixer K dis- 
trlbutes the tailings to the concentrating table L." 

Thèse extracts show that ail steps prior to the said tailing reaching 
the concentrating table concerned cyaniding, and cyaniding alone. In- 
deed, the cyaniding of Brown's process had, at this stage, done ail that 
cyaniding was intended to do. In other words, it had resulted, as 
cyaniding ordinarily did, in "the gold-bearing solutions pass(ing) to 
the zinc boxes // where the values are precipitated." 

Following this completed process of cyaniding came the second step 
of the claim, namely, "subjecting ore or tailings to concentration where 
the coarser values are recovered." Concerning this step there is no 
ambiguity. It simply takes the sand tailings, which the finished cya- 
nide process had left in the mixer K, and concentrâtes them. Cyanid- 
ing has finished its assigned work and recovered its share of the métal 
product. The sand tailings were the by-product of cyaniding. It was 
with this by-product that concentration took up its part of the process. 
Concentration was so well understood that the patent simply says : 

"In regard to the matter of concentration, I ■<Kill say that any desired Sys- 
tem may be used, either the standard practice, * * * or any of the more 
récent oil-concentrating processes, in which the alîinity of certain olls for 
metallic sulflds or other valuable minerais is made use of in order to eiïect 
the proper séparation." 

The first claim is based generally on thèse two éléments, viz., cyanid- 
ing and concentration, but embodies in the cyaniding step those "spé- 
cial features in connection with the cyanide step," which the patentée 
disclosed and thus claimed. As we read that claim, the first four élé- 
ments, viz., "pulverizing the ore in the présence of the cyanide solu- 
tion; * * * subjecting the ore to hydraulic classification by the 
introduction of cyanide solution at the bottom of an overflow tank to 
produce an ascending current; * * * leaching the ore by use of 
cyanide solution whereby the finer values of the ore are dissolved ; 

* * * and removing the dissolved metallic values from the ore in 
any suitable manner" — ail thèse are spécifie substeps of cyaniding; 
those "certain spécial features in connection with the cyanide step," 
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as the patentée aptly says. They culminate and effect cyaniding. 
Unitedly they are the same as the first and broader stated first élément 
of the second daim, viz., "subjecting the raw or unroasted ore to the 
action of the cyanide solution whereby the finer metallic values are 
dissolved." It follows, therefore, that ail the four first éléments of 
the first claim are to be treated as agencies culminating in cyaniding, 
and so regarding them it follows that, however much some other pro- 
cess may utilize one or more of thèse éléments, if they are not made 
use of in a process that culminâtes in and complètes cyaniding as its 
first and pre-concentrating step, such élément or éléments are not em- 
ployed to infringe the cyaniding initial step of thèse two claims. 

[ 1 ] We hère note that the discussion of this case seemed to center 
on what was meant by the third step, "leaching the ore by the use of 
cyanide solution whereby the finer values of the ore are dissolved," 
and, the fourth, "removing the dissolved metallic values from the ore 
in any suitable manner." To us this is plain. "Leach" is a word of 
recognized import, namely, to cause a fluid to percolate through. 
Brown's teaching was by the cyanide process, namely, "leaching the 
ore by the use of cyanide solution," and the other words, "whereby tht 
finer values of the ore are dissolved," merely state the resuit of such 
percolating or leaching. What was meant by leaching was well under- 
stood in the art. It was thus described in Moore v. Tonopah, supra : 

"The cyanide ore process came into use about 1887, and is the real founda- 
tlon of the tremendous increase of gold production in the last two décades. It 
is now the prévalent method of treatment. In it the ore is first crushed 
and then placed in tanks containing a solution of cyanide of potassium. This 
solution percolates through the crushed pulverized mass, and, being a solvent 
of gold, carries offl such gold as is subjected to its action. This is called 
'leaching,' and any crushed ore through which percolation took place was 
ternaed 'leaehable.' " 

As the term was thus well understood in the art, we are justified in 
giving it that meaning in this claim. So doing, it follows that the 
fourth step, which "removes the dissolved metallic values from the 
ores," merely removes the metallic values which the leaching has dis- 
solved. 

[2] This two-staged process — first cyaniding, next concentrating— 
being the only disclosure of Brown and the claims embodying those 
two separate, individual, completed stages or steps, it follows that any 
process which makes concentration an intermediate and completed step, 
one that précèdes final and effective cyaniding, is a process différent 
from the one Brown disclosed and claimed. Measuring the defend- 
ant's process by thèse standards, it follows that infringement is not 
shown, for, without entering into a detailed description of its plant, it 
suffices to say that a study of its workings has brought us to this con- 
clusion. The défendants, in common with Brown, it may be conceded, 
are using the cyanide solution in the earlier stages of their process, and 
to that extent we may say initially utilize the gênerai chemical treat- 
ment incident to cyaniding, preparatory to concentrating. But beyond 
this the resemblance ceases, for by defendant's process concentration 
— effective, finished, and final — is the initial and intermediate step in 
their process. At such intermediate step the fruits of concentration 
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are wîthdrawn from the process, and this first cotnpleted step of the 
process, the one "whereby the coarser values are removed," is, as we 
hâve seen, the second step of Brown's process. 

After the defendant's concentration is finished, the by-product goes 
forward to be subsequently treated by a protracted process of cyanid- 
ing. This is at variance with Brown's process in three respects: 
First, cyaniding f ollows concentrating ; second, it is a system condemn- 
ed by Brown and one he sought to avoid, in that where "concentration 
* * * is used preliminary to the cyanide process it w'ûl be neces- 
sary to hâve a very extensive system of settling tanks in order to re- 
cover thèse suspended values and hold them in the mill so thatthey 
may be subjected to further treatment" ; third, the defendant's process 
which physically withdraws from the opération of the process the 
products of concentration in advance of withdrawing those of cyanid- 
ing, makes the process one avoided by Brown, viz. : 

"It Is a well-known fact that the cyanide process recovers only the fine 
values, and In the treatment that I hâve devlsed thèse fine values are recov- 
ered by the cyanide process in Ihe beglnning, leaving only the coarser val- 
ues, whlch are readlly recoverable by concentration, the latter being speclally 
adapted for saving this class of values." 

It is apparent, therefore, that the defendant's device, which the 
proofs show has been of great practical worth, owes its worth to the 
fact that it is built and operated in express disregard of the instruc- 
tions of Brown's patent. Without passing on the question of the va- 
lidity of that patent, it sufiftces to hold défendants do not infringe. 

The decree below is therefore reversed, and the case remanded, with 
instructions to dismiss the bill for noninfringement. 



VALVONA-MAECHIONT CO. v. PERELLA et al. 
(Circuit Court of Appeals, Thlrd Circuit February 25, 1914.) 

No. 1786. 

1. Patents (§ 167*) — Invention — Spécifications — Disclosure. 

A patentée is bound to disclose his invention In his spécifications and 
may not successfuUy claim infringement with référence to a matter not 
so dlsclosed. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 243; Dec. Dig. 
§ 167.*] 

2. Patents (§ 328*) — Validitt — Ice Cheam Cones. 

The Valvona patent, No. 701,776, for a mould for making biscuit-cups, 
held void for want of patentable invention. 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

Suit in equity by the Valvona-Marchiony Company against Fred 
Perella and another. From a decree of dismissal (207 Fed. 377), com- 
plainant appeals. AfSrmed. 

*For other casns see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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F. W. Winter and F. W. H. Clay, both of Pittsburgh, Pa., and H. 
H. Huffaker, of Louisville, Ky., for appellant. 

Paul Synnestvedt and James C. Bradley, both of Pittsburgh, Pa., 

for appellees. 

Before GRAY and BUFF.INGTON, Circuit Judges, and YOUNG, 
District Judge. 

BUFFINGTON, Circuit Judge. In the court below the plaintifï, 
the Valvona-Marchiony Company, owner of patent No. 701,776, 
granted June 2, 1902, to Antonio Valvona, for an apparatus for bak- 
ing biscuit-cups for ice cream, filed a bill against Fred Perella and 
others, charging infringement thereof. On final hearing that court 
entered a decree dismissing the bill for noninfringement. Thereupon 
this appeal was taken. 

This patent has been the subject-matter of several cases. The pub- 
lished opinions are as follows : The court below, 207 Fed. 377 ; East- 
ern District of Pennsylvania, 135 Fed. 544; District of New Jersey, 
207 Fed. 380; District of Massachusetts, 207 Fed. 374; District of 
Kentucky, 207 Fed. 374. The patent has now for the first time 
reached a Circuit Court of Appeals. After argument, we hâve reached 
the conclusion the decree of the court should be affirmed ; but, as we 
base that conclusion on the invalidity of the patent, we deem it proper 
to set forth the reasons that lead us to this conclusion. The patent 
concerns, or rather has been made to concern, the edible baked dough 
cônes or horns in which ice cream is sold on the street or at public 
places. Thèse cônes hâve proved very popular, as by the use of them 
ice cream can be carried in the hand and eaten without a spoon, and 
the cône itself is both edible and attractive. Such cônes are made in 
large quantities and are sold by the manufacturers thereof to dealers 
in ice cream. The business has grown to a large industry and a mo- 
nopoly thereof under this patent would be valuable. 

[1] It seems to be assumed on ail sides that this cône industry is 
the outgrowth of this patent. An examination of the patent, however, 
shows that, if Valvona had the cône in view, he did not disclose it in 
his spécification. By the statute he was bound to disclose bis inven- 
tion in order that the public might practice it when his patent expired. 
An examination of his spécification shows that, if the disclosure there- 
in made was ail the information the public had, the use of cônes would 
not be known. This is plain when the patent is studied. The patent 
avers it is for baking biscuit-cups; the only vessel illustrated is an 
ordinary shaped cup with a flat bottom ; the word "cup" is used as 
synonymous with dish. Moreover, no mould for making anything 
but this flat bottomed cup or dish is shown. And not only is the in- 
terior of the matrix flat bottomed, but the die as well, and this in- 
terior flat bottom has a corresponding exterior flat bottom, which is 
made flat for functional reasons. Thus the mould, as stated in the 
spécifications, is designed so as "to occupy a stable position on the top 
of the gas range," and in the claim, "the outer faces being so formed 
as to be adapted to rest on the top surface of a stove either side up." 
Now while it is true the spécification says, "The cups or dishes thus 
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produced may be either of the shape shown in Figs. 7 and 8, or of 
other preferred pattern," yet the fact still remains that neither text 
nor drawing disclosed the idea of a cone-shaped vessel or an apparatus 
for making one. As there is no proof that any machines were ever 
constructed to make thèse biscuit-cups for ice cream, it is évident that 
the subséquent development of the popular ice cream cônes may as 
well be attributed to any one else as to Valvona. Certain it is they 
were not disclosed by his patent. Confining ourselves, there fore, to 
the actual disclosure of Valvona's patent, did it involve invention? 

[2] It will be observed that this is an apparatus patent and the ques- 
tion is : Did the devising of this machine to press and bake biscuit 
cups involve invention? The use of dies for forming and baking in- 
dented pastry is as old in the culinary art as waffles. Indeed, a waf- 
fle is defined as an indented cake. In fact, there was no other way to 
make the apparatus than simply to make corresponding cup dies of 
the desired size and utilize them on a jointed and réversible waffle 
iron. And this is ail Valvona did. Putting aside the verbiage of his 
description and looking at what his biscuit-cup apparatus really was, 
we find it simply a reduced pair of jointed waffle irons with cup dies 
substituted for waffle dies. In its passage through the patent office 
his patent was four times rejected; the waffle iron patent to Griswold, 
inter alia. No. 270,659, of January 16, 1883, being efïectively cited 
against his application. Conceding, for présent purposes, that there 
may hâve been some inventive originality in the use of an edible dough 
cup, yet the suggestion of such a use antedàted Valvona. Indeed, he 
says he owned one of the cone-shaped moulds of Aegeter's Swiss pat- 
ent Nô. 1443 of September 24, 1889, bef ore he designed his apparatus. 
Having also the waffle irons of the old art, with their indented dies, 
with the evenness and completeness of baking that came f rom reversai, 
it seems clear to us that the problem of constructing a mould for shap- 
ing and baking a flat bottomed dough cup was a mechanical rather 
than an inventive task. 

After a patient study of the patent and of ail that bas been said in 
support thereof in the various cases referred to, we are of opinion 
that the several rejections of the Patent Office were the just estimate 
of the noninventive character of Valvona's mould. 

The decree below will theref ore be affirmed on the ground that this 
patent was invalid. 



REPUBLIC RUBBER CO. v. G. & J. TIRE CO. 

(Circuit Court of Appeals, Seventh Ciircuit January 6, 1914.) 

No. 2044. 

L Patents (§ 328*) — Invention — Vehicle Tire. 

Mell patent, No. 898,907, for a rubber tire for vehicle wheels, having 
projecting elongated studs on the tread surface to prevent skldding, was 
a mère modification of the prlor art disclosed by the Healy British pat- 
ent granted In 1895, and was vold for lack of patentable invention. 

•For other c»aes see sam« topic & § numbbr in Dec. & Am. Dlga. 1307 to date, & Rep'r Indexes 
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Hicly Brllish Paint. 



2. Patents (§ 35*) — Scopb op Pbiob Aet — TJsefulness. 

Proof that a patented article bas developed a higher degree of useful- 
ness and bas become a great commercial success is available only to ré- 
solve a doubt in favor of the patentée on tbe question of patentability, 
wben the court, after full considération, Is left in doubt as to the nature 
and scope of the patent, and comparison tbereof with the teachings and 
structures of the prlor art; proof of utility and commercial success be- 
ing unavallable however to create such a doubt. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 39; Dec. Dlg. 
i 35.*] 

Appeal f rom the District Court of the United States for the District 
of Indiana; Albert B. Anderson, Judge. 

Suit in equity by the RepubUc Rubber Company against the G. & J. 
Tire Company. From a decree dismissing the bill, complainant ap- 
peals. AfîFirmed. 

Appellaut's bill, charglng appellee with 
having Infringed claim 1 of patent No. 
898,907, September 15, 1908, to appellant «i_ 
as assignée of Mell, was dismlssed for 
want of equity. 

Mell's application was for Improvements *■• 
in tires, and his particular objects werey._ 
to improve the road-gripping and anti- 
skidding qualities. ^h 

Drawings of the surfaces and of the 
contours of the Mell tire and also of the 
earlier Healy tire are as follows : al 

Claim 1, on which infringement was 
predicated, reads as follows: 

"(1) A tire for vehicle wheels provided 
with outwardly projecting, circumferen- 
tially arrangea, elongated studs, each 
having inwardly diverging walls, a flat 
outer surface, and a relatively large base, 
substantially as described." 

Bayard H. Christy, of Pittsburgh,, 
Pa., for appellant. 

Charles Martindale, of Indianapolis, 
Ind. (Livingston Gifford, Ernest Hop- 
kinson, and Edward W. Vaill, ail of 
New York City, of counsel), for ap- 
pellee. 

Before BAKER, SEAMAN, and 
KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge. [1] This Mell patent was quite fully con- 
sidered by the Circuit Court of Appeals for the Second Circuit in the 
case of Republic Rubber Co. v. Morgan & Wright, 197 Fed. 549, 117 
C. C. A. 45. In view of the prier art and the nature of the alleged 
improvements it w:as held that the patent was void for lack of inven- 
tion. Counsel for appellant insist in this court: First, that they are 
entitled to the independent judgment of this court, despite the adverse 
décision in the second circuit; and, second, that the record in this 




•For otber cases see same topic & i nvmbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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court differs from the record in the second circuit in such material par- 
ticulars that a différent resuit should be reached, even if this court 
upon the facts that were before the court of the Second Circuit should 
concur in the conclusion there reached. 

In both records appear the Healy patent and other structures of 
the prior art, and also the testimony in relation to what Mell actually 
did in producing his tire. The Healy tire was for bicycles, and the 
Mell tire was designed especially for use on automobiles. Therefore 
the Mell tire had to be constructed in a way to bear much heavier 
weights and meet much greater strains than was the case with the 
Healy tire. But Healy, for the use of bicyclists, sought to accomplish 
the same objects which Mell later sought for automobilists, namely, 
the improvement of road-gripping and anti-skidding qualities. And to 
accomplish those purposes Healy devised a tire provided with out- 
wardly projecting, circumferentially arranged, elongated studs, in par- 
allel lines, and arranged so as to break joints ; and each stud consid- 
ered separately had a base which was relatively larger than its bearing 
surface, and necessarily had walls which diverged toward the base. 
The only différence between the Healy and Mell tires (apart from the 
différence of dimensions between a bicycle tire and an automobile tire, 
and the size and number of studs) is that the outer surface of the 
Healy stud is rounding while the outer surface of the Mell stud is 
flat, and the base of the Healy stud meets the tread at an obtuse angle 
while the base of the Mell stud meets or merges into the tread with a 
curve. Thèse changes in détail, when for automobile uses it seemed dé- 
sirable to make the studs broader and firmer, would seem to be obvious. 
And the récital of the testimony given in 197 Fed. at page 551, 117 
C. C. A. 45, shows that Mell, in trying out the Healy tire for automo- 
bile use, at once observed what détails should be changed and instantly 
suggested how to change them. We agrée with the Circuit Court of 
Appeals for the Second Circuit that in so doing Mell employed nothing 
higher than the ordinary knowledge and skill of a mechanic versed in 
the art of rubber manufacture, as that art stood prior to the filing of 
his application. 

[2] In the record before us the new thing is said to be the testimony 
which bears upon the high degree of usefulness of the Mell tire and also 
the great commercial success that has been achieved in its manufacture 
and sale. Matters of this kind can only be used to résolve a doubt in 
f avor of the patentée, when the court has been lef t in doubt af ter a f uU 
considération of the nature and scope of the patent and a compari- 
îon thereof with the teachings and structures of the prior art. Utility 
of a device and commercial success in exploiting it cannot be used to ré- 
solve the doubt as well as to create it, else every useful and successful 
thing would be patentable. 

The decree is affirmed. 
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JOHNS-PEATT CO. v. SNOW. 

(District Court, W. D. New York. November 5, 1913.) 

L Patents (§ 328*) — Validitt — Infkingement — Safbty-Fuse. 

Sachs' patent, No. 660,341, for an electric safety-fuse, consisting of a 
combination of éléments the most important of which Is a thln flat strip 
ot métal disposed tlirougli an appréciable area and held between ter- 
minais within a tubular casing or cartridge containlng a nonconducting 
substance in a powdered or granular form, claims 1, 2, 3, 5, and 6, held 
to involve a patentable invention, not ânticipated, and infringed. 

2. Patents (§ 64*) — Anticipation. 

In order that a prier patent may antlcipate a later one, it must do so 
without assistance from the patent alleged to be antiàpated. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 79; Dec. Dig. 
§ 64.*] 

3. Patents (§ 328*) — Validitt — Description. 

Sachs' patent, No. 660,341, for a combination In a safety-fuse with a 
tubular case and a nonconducting fiUing material, of end terminais vifithin 
the case of relatively ample conductivity, and a fuse-strip of thin flat 
métal of extended area connected to and between the terminais, was not 
void for coneealment and indefiniteness. In that it did not describe or 
specify the particular nonconducting fllllng material ; the invention not 
involving a new filling material, and the character of such material not 
being an essential élément of the patent. 

In Equity. Suit by the Johns-Pratt Company against Ernest W. 
Snow, doing business as E. W. Snow & Co. Decree for complainant. 

Edmund Wetmore and Oscar W. Jeffery, both of New York City, 
for complainant. 

Church & Rich, of Rochester, N. Y. (Frederick F. Church, of 
Rochester, N. Y., of counsel), for défendant. 

HAZEL, District Judge. This action was brought by the Johns- 
Pratt Company, to enjoin the défendant, E. W. Snow & Co., from the 
infringement of letters patent No. 660,341, for an electric safety- 
fuse, issued October 23, 1900, to Joseph Sachs, who subsequently as- 
signed the patent to complainant. The défenses are want of inven- 
tion, and invahdity for failure to clearly disclose "what is absolutely 
necessary to accomplish the desired resuit." Claims 1 to 6, excluding 
the fourth, are involved; but it will suffice merely to reproduce the 
second claim, which reads as follows: 

"2. The combination in a safety-fuse with a tubular case and a noncon- 
ducting fllling material, of end terminais within the case of relatively ample 
conductivity, and a fuse-strip of thin flat métal of extended area connected 
to and between the said terminais, substantially as and for the purposes set 
forth." 

The Sachs patent in controversy bas been considered by the Circuit 
Court and by the Circuit Court of Appeals for the Second and Third 
Circuits; the first time being in the case of Johns-Pratt Co. v. Sachs 
Co. (C. C.) 168 Fed. 311, wherein it was held that the patentable 
novelty of the device resided in the use "of a thin, flat strip of ap- 

*For other cases see same topic & i numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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preciable area," but the bill was dismissed because the device of the 
défendant was not an infringement of complainant's ; and, afterwards, 
the Circuit Court of Appeals, 175 Fed. 70, 99 C. C. A. 92, reversed 
this décision, holding that the fuse-strip used by the défendant in 
that case was described in complainant's patent, and that the doctrine 
of estoppel applied, as the patent had been assigned by the patentée 
Sachs to the complainant, making inquiry into the prior state of the 
art to prove invention unnecessary. 

The said patent was next litigated in the District Court of New 
Jersey, Johns-Pratt Co. v. E.H. Freeman Elec. Co., 201 Fed. 356, 
affirmed (C. C. A.) 204 Fed. 288, and the late Judge Cross found a 
decree of infringement in complainant's favor, deciding in a clear and 
comprehensive opinion that the various éléments of the combination 
in suit, though separately old, had never been combined to coact, and 
that by such combination a new and useful resuit was produced. 

It is practically admitted by the défendant that the défenses in the 
Freeman Case were similar to those in the case at bar, but criticism is 
made as to the manner in which that case was presented, the conten- 
tion being that important features relating to the défenses were over- 
looked or ignored. It goes without saying that the décision in the 
Freeman Case is entitled to the utmost respect, and, though not con- 
clusively bound thereby, it is nevertheless the duty of this court to 
foUow it unless persuaded by the présent record that such décision 
was wrong, and, even though the questions presented were not entirely 
free from doubt, it would still be incumbent upon this court, in order 
to secure uniformity of décisions in the various circuits in patent 
causes, to agrée with such décision as to matters therein decided un- 
less clearly satisfied that it was erroneous. Calculagraph Co. v. Auto- 
matic Time Stamp Co., 187 Fed. 276, 109 C. C. A. 618; Gormley & 
Jefïery Tire Co. v. United States Agency, 177 Fed. 691, 101 C. C. A. 
479. From my examination of the record I regard the Freeman Case 
as having been properly decided. 

[1] The invention in question relates to an inclosed electric fuse 
which has a thin, flat strip of métal disposed through an appréciable 
area and held between terminais within a tubular casing or cartridge 
containing a nonconducting substance in a powdered or granular 
form. When the device is in opération — that is, when electric cur- 
rents of excessive intensity pass through it — such often being the 
case, the strip, which is the fusing élément, melts the fuse because of 
the beat engendered by the résistance of the current in its path, and 
the molten portions are divided into minute particles which commingle 
with the filling material in the tube. The évidence shows that where 
safety devices were not used there were injurious consequnces from 
the use of electric currents generated from a dynamo because of the 
fréquent overloading and short circuiting, and that to eliminate such 
injurious effects the safety-fuse came into existence. It was designed 
to concentrate the high résistance supplied by the excess current in 
a tubular casing so that the conséquent" heating or arcing of the wire 
or fuse should occur within the casing, wherein was contained a fusible 
section of higher résistance than the conductor, causing the molten 
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material to disperse in a suitable filling so as to break the circuit. 
The spécification of the patent in suit, after stating that the prior art 
disclosed a safety-fuse consisting of wire, or lead, or lead-tin alloy, 
says : 

"I hâve discovered that the nonarcing qualitles or action of a fuse dépends 
upon the disposition, character, and amount of the métal, and that for this 
purpose a fuse-strip having a relatively small quantity of métal will give the 
best results. I hâve also discovered that the best results are obtained from 
the use of a métal which vvhen melted or fused rapidly oxidizes eveu if the 
melting point of the métal Is not comparatively low." 

It was therefore not new at the date of the invention in suit to 
inclose a safety-fuse in a round casing, and it was not an uncommon 
expédient to use a filHng of a nonconducting material, preferably a 
powdered or granular substance; indeed, without such nonconducting 
filling material for dispersing the melted wire, the fuse would hâve 
proven inoperative. The lead or tin alloy wires consisted of com- 
paratively large sections of métal, and on account thereof, according 
to the évidence, were objectionable, owing to the difficulty in dis- 
persing the fused parts in the filling which manifestly hindered the 
flow of the current. The patentée overcame this difficulty by substi- 
tuting a thin, flat pièce of métal of rapidly oxidizing qualities in place 
of the large sections of wire mentioned, disposing the same through a 
considérable area of the casing to impart to it an enlarged super- 
ficial contact with the filling material. He arranged the flat strip in 
the casing so as to cover the same with the filling material without 
exposing it to air spaces — an important modification of the prior 
state of the art to which much of the success of the achievement is 
due. 

The fact that the skilled in the art were aware of the inadequacy 
and ineffectiveness of prior safety devices because of their tendency 
to arc or hang, and the further fact that prior inventors who en- 
deavored to eliminate the objections and make more efficient fuses 
failed to achieve success, are cogent proof that the patentée, after 
many trials and failures, made by his invention a meritorious advance 
in the art. The commercial success which his improvement at once 
attained, as shown by the large number of sales, is strong proof of 
the assertion that by the introduction of the flat, métal strip in the 
inclosed fuses, and by his arrangement of it in the casing, the patentée 
overcame the objections to which the prior devices were subject, pro- 
ducing a safety fuse of greater efficiency in the protection of property. 
From such an inventor, even though not a pioneer but merely one im- 
proving a known art, due praise should not be withheld by the courts 
in an action brought for the protection of his patented improvement. 

As to anticipation by prior patents: The court bas reached the 
conclusion that the feature of the thin, flat métal fuse-strip of ex- 
tended area in contact with nonconducting filling material is patentably 
novel. It will be necessary to follow the argument of counsel for 
défendant in a f ew only of the prior patents to which he attaches im- 
portance. 

The Hadaway patent describes a fuse wire strip of magnésium. 
The spécification says that by oxidizing the wire strip below the point 
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of fusion ît becomes a nonconductor, and thereupon the flow of the 
electricity is interrupted and broken off, There is no fusing of the 
métal strip as in complainant's patent, but rather a prévention there- 
of, and, though défendant contends that this différence from complain- 
ant's patent is inconsequential, I am nevertheless of the opinion that the 
opération of the Hadaway device is on an entirely différent principle. 
The expérimental tests to dissipate the filling as made by the witness 
Shearer hâve not been overlooked, but I am not satisiied from the 
évidence that the said tests were operated in the précise manner 
specified in the Hadaway patent, which, by the way, was fully dis- 
cussed by Judge Cross, who thought the fuse similar to one disclosed 
in an earlier patent to the présent patentée. 

[2] The Mordey patents, the one British and the other United States, 
the former dated 1890 and the latter 1899, vi^hich are concededly de- 
fendant's best références, were thoroughly gone into in the Freeman 
Case. In the British patent is mentioned the dispersing action of the 
molten métal as well as its contact with the filling. The strip consists 
of one or more wires, or a thin foil, or sheet métal. In the Mordey 
United States patent is included the feature of an air space in the 
middle of the fuse for the purpose of centering therein, as the patentée 
says, the rupturing point of the fuse; but, though such patents are 
suggestive of some of the éléments of the patent in suit, yet there 
are important omissions. They do not indicate a fuse strip of the 
character described in complainant's patent — one having an appréciable 
area within a tubular casing and surrounded by a nonconducting 
filling. Thèse were features which were considered by the patentée 
in suit as essential and necessary to achieve the desired resuit. Mor- 
dey's métal strip or wire was of copper, which oxidizes slowly, while 
complainant's métal strip oxidizes rapidly. Moreover, there are in 
his structures no terminais within the tube possessing greater con- 
ductivity than the métal strip. As heretofore intimated, there are 
similar features in the Mordey and complainant's patents, but un- 
fortunately the former were unable to successfully overcome the ob- 
jections to which référence bas herein been made. The rule is well 
established that a prior patent to anticipate one of later date must do 
so "without assistance from the patent" alleged to be anticipated. 
Cohn V. United States Corset Co., 93 U. S. 366, 23 L. Ed. 907. None 
of the prior patents come within this rule. The experiments of the 
witness Shearer relating to the Mordey patents are not of such a 
thorough character as to persuade me to disregard their inability to 
achieve the desired resuit. 

The McColloch patent, in relation to which no expert testimony 
was tendered, describes a fuse-strip or ribbon which is reinforced by 
an enlargement at each end imparting an increased capacity for carry- 
ing the current at thèse points. The patent, however, lacks the essen- 
tial thing to which complainant's patent is indebted for its success, 
i. e., the thin, flat strip of extended area connected to and between 
terminais. In the McColloch structure a calibrated wire with ends 
turned back is wound around or twisted so as to leave a part of the 
single wire "or other conductor in the center." The terminais are 
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not extended into a tubular casing "of relatively large area and ample 
conductivity" as in complainant's, and, besides, the filling material 
has wholly différent characteristics, for it consists of asbestos which 
covers the wire or ribbon inclosed in a box and not in a tubular cas- 
ing. The McCoUoch patent is not anticipatory of complainant'? 
patent. 

The Downes patent, No. 640,371, and invention are next claimed to 
be a complète anticipation, and importance is attached to patentee's 
concession in the Patent Office regarding the prior state of the art. 
It is shown that originally claims 1 and 2 of the patent in suit re- 
ferred to a séries of thin strips, and other claims to a thin, flat strip, 
each of which was designed to functionally operate in such a way as 
to reduce the strips to a molten state f rom excess current and to then 
dissipate the same in the filling material. Claims 1 and 2 of the 
original application were rejected upon the Mordey and Hadaway 
patents, and were then amended, but without limitation as to a strip of 
thin, flat métal of extended area, etc.; but there was yet another re- 
jection, the examiner citing the Downes patent, and then the patentée 
eliminated the feature relating to a séries of strips and substituted the 
claims under considération. Défendant now contends that, as ap- 
plied to electrical and mechanical action, there is no essential différ- 
ence between the séries of wires Connecting the terminais, and the 
thin, flat strip ; but it strikes me that it was not a mère substitution of 
a thin, flat strip for a séries of wire conductors with similar func- 
tions, and, furthermore, the Downes référence discloses that the fuse 
links therein described are preferably of lead or lead alloy passed 
through the ends of a drum and "penetrating into air spaces C." 
Such method of construction is thought materially and functionally 
différent from complainant's, which, as already stated, emphasizes the 
feature of a flat strip of appréciable area in a tubular section in com- 
bination with the material by which it was covered. This détermina- 
tion makes it unnecessary to pass upon the disputed point of priority 
to décide whether or not Downes was the original inventor. Defend- 
ant's counsel at the argument stated that the patentée (Sachs) in an 
address before the American Institute of Electrical Engineers fre- 
quently admitted the equivalency of a séries of wires to a thin, flat 
strip, but upon reading the same I am unable to draw that inference. 

Défendant has introduced in évidence link fuses of aluminum and 
zinc which were in use anterior to the patent in suit; but, as such 
fuses can only be used in the open air, they are thought to belong to 
a différent class and to be without material relevancy to the safety 
fuses in question. 

[3] In référence to the claim of concealment and indefiniteness, it 
was principally contended that the patent in controversy was fatally 
defective for its omission to describe or specify the particular noncon- 
ducting filling material; but I do not agrée with this contention. The 
patentée does not claim to hâve invented a new filling material, nor 
is this feature an essential élément of his patent. He designed to im- 
prove the prior art, and in his spécification admitted that safety devices 
of the type described in the spécification were ordinarily 'inclosed 
212 p.— 12 
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in a tubular case and surrounded with a filling of nonconducting ma- 
terial." He fefers to a filling material of nonconducting character- 
istics such as will "more readily disperse through the interstices of the 
filling than if the strip were of compact sectional area," and with 
such filling materials the art was familiar. For thèse reasons the dé- 
fense of invalidity on the ground of concealment and insufficiency of 
description is not sustained. 

The exhibit in évidence marked, "Complainant's Exhibit No. 4. 
Défendants Infringing Fuses and Parts," contains in combination ail 
the éléments of the claims of the patent in suit, and, as they operate in 
precisely the same way and achieve the same resuit, the complainant 
is entitled to a decree determining that the claims in controversy, 
namely, claims 1, 2, 3, 5, and 6, are valid and infringed. So ordered. 



BORLAND V. NORTHERN TRUST SAFE DEPOSIT CO. 

(District Court, N. D. Illinois, B. D. Mardi 24, 1914-) 

No. 29,771. 

1. Patents (| 26*) — Patentable Combination. 

In order that an invention constituting a combination of old éléments 
may be patentable, the constituents must so enter into the combination 
that each qualifies the other. 

[Ed. Note.— For other cases, see Patents, Cent Dlg. §§ 27-30 ; Dec. Dlg. 
8 26.*] 

2. Patents (§ 328*) — Validitt — Infbingement — Safe Deposit Box Locks. 

Borland patent, No. 940,300, for a safety deposit box lock, Jicld valid, 
but not infringed by a double-nosed lock made under Roche patent, No. 
860,940. 

In Equity. Suit by Bruce Borland against the Northern Trust Safe 
Deposit Company. Decree for défendant. 

Josiah McRoberts, of Chicago, 111., for complainant. 

George D. Seymour, of New Haven, Conn., and Robert H. Parkin- 
son and Wallace R. Lane, both of Chicago, 111., for défendant. 

SANBORN, District Judge. Suit for infringement of patent No. 
940,300, applied for June 14, 1905, issued November 16, 1909, to the 
plaintifif, on a safety deposit box lock. Defendant's locks were made 
under the Roche patent of July 23, 1907, No. 860,940. While the 
Roche patent was issued more than two years before Borland's, it 
was applied for June 1, 1906, nearly a year later. 

The devices in question are changeable key locks, used chiefly upon 
safety deposit boxes, and are "double-nosed" locks; that is, the two 
or three keys go in separate keyholes. They are designed to be 

*FoT other cases see same topic à S numbbb in Dec. & Am. Dlga. 1907 to date, & Rep'r Indexer 
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opened by the use of two keys, one held by a person in charge of the 
safety deposit vault, known as the guard, and the other by the person 
who rents the box. Neither can open the door of the box-compart- 
ment without the co-operation of the other, or without the possession 
of both keys. When the box owner rents a box he is suppôsed to re- 
ceive two duplicate keys, one or both of which he carries with him. 
When he wants access to his box, he goes to the vault, and either asks 
the guard to help him open the lock, or to lend him his key. The 
guard's key is a master key, which will unlock a dog so placed as to 
prevent the movement of the main boit. When this dog is unlocked, 
the box owner may insert his key and slide back the boit, while the 
guard's key remains in the lock. 

So long as the same person retains a box, the simple double-nosed 
lock afifords due protection to whatever securities or other valuable 
papers or property he may hâve placed in his box. But he may lose 
one or both his duplicate keys, or give up the box, or mistrust that 
the guard bas in some way obtained a copy of his key, so it becomes 
désirable to change the lock-combination, to enable the box to be 
either rented to a new customer or retained by the former one, with 
a new key in place of the one lost. In tumbler locks, such as those 
in question hère, in which the tumblers are normally held firmly to- 
gether, the 'change is made by disengaging them, and then inserting a 
new renter's key to Une them up so that the bittings or irregular edges 
of the key, if a flat one, will not only place the tumblers in a new 
position to be locked together, but will operate them in such new 
position. This disengaging opération is done by pivoting one set 
or part of the tumblers on an eccentric. Turning the eccentric one 
way pulls them apart, so their relative position may be changed by the 
new key, and turning it back joins or locks them in their new relation. 

This resetting or changeable key mechanism, however désirable or 
necessary it may be, subjects the lock to the danger of surreptitious 
resetting by a dishonest guard. To avoid this a third or supplemental 
lock, governed by a third key, is provided, by which the resetting 
mechanism is locked and unlocked. This key is placed in the custody 
of the manager of the vault, thus making a criminal conspiracy be- 
tween manager and guard necessary in order to change the renter's 
key and get the new one into his hands in place of the old one without 
his knowledge. This supplemental lock feature is Borland's sole claim 
to invention in this case, apart from the spécifie form of his device. 
The supplemental lock is old in the art, and was known as "St. Peter's 
lock," because, as explained by the witness Warren H. Taylor: 

"St. Peter was suppôsed to carry the keys guarding the gâtes of Heaven; 
the name St. Peter was adopted as the name for this lock, as this guarded 
the securities or the opportunlties of manipulating the tumblers in the com- 
blnation of this lock, which was suppôsed at the time it was brought out 
to be one of the best and most secure locks that had ever been produced." 

[ 1 ] The Borland device is a double-nose, three key lock, very high- 
ly organized for the purpose of making it unpickable, and to prevent 
irregular resetting. The feature of safety was made the chief consid- 
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«ration în îts construction. Tubular keys are employed, to avoid 
picking and easy duplication, and the lock contains 15 tumblers. The 
most important feature of this lock, however, which distinguishes it 
from others, including defendant's, is the co-operation of ail its parts, 
each with the other; the resetting mechanism being part of the un- 
locking and lock mechanism in daily use. This lock, as a combination 
of old éléments, comes more nearly within Justice Matthews' défini- 
tion of a patentable combination than is usually found in combinations 
which are sustained. In Pickering v. McCullough, 104 U. S. 310, 26 
ly. Ed. '749, Judge Matthews said : 

"In a patentable combination of old éléments, ail the constituents must 
so enter into it as that each qualifies every other." 

The différent éléments in this lock are operatively tied together. 
To open the safety box door part of the supplemental lock mechanism 
must be used, while in other locks it is not. In defendant's lock no 
use of the supplemental lock feature is made in ordinary opening and 
closing, except to idle a dise in a nonfunctional way. The supple- 
mental lock may be taken off entirely without affecting the everyday 
use of the locking and unlocking, while in Borland the whole lock 
would he destroyed. 

It is urged by défendant that Borland did not bring f orward the sup- 
plemental lock feature in bis patent application, nor until some two 
years later, so that the Roche application of 1906 antedates him. But 
the fact is that Borland fully described his supplemental lock in his 
first spécification. In fact, he could not explain his invention with- 
out doing so, by reason of the complète co-operation of parts, and the 
co-operative law which governs the whole device. His original figure 
4 shows the resetting mechanism on the back of the lock, and figure 
14 the manager's key. On June 8, 1905, Borland fully describes his 
resetting mechanism shown in figure 4, and other cuts, including the 
third or manager's key, shown in figure 14. He closes this descrip- 
tion as f ollows : 

"Then both the new key" (meanlng the fourth key, or new depositor's 
key) "and the manager's key may be wlthdrawn, the withdrawal of the 
former returning the locking tumblers and associated gears to their locking 
positions, while upon the withdrawal of the manager's key the dog 8Jf is 
thrown back into engagement with the disk to hold the post SO against move- 
ment." 

The supplemental lock is thus fully described by Borland at the 
outset. 

Original claim 21, filed June 14, 1905, also covers the supplemental 
lock in a blind way. It is true that Borland did not elaborate the no- 
tion of a supplemental lock until long after Roche had filed his ap- 
plication for a patent on what is now defendant's lock. But such is 
the nature of Borland's invention that he could not describe the re- 
setting opération without also ipsissimis verbis describing the supple- 
mental lock. 

[2] There could be no invention in merely adding a supplemental 
lock to the permutation or resettable lock of the earlier art. This is 
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so far beyond controversy as to justify only a bare mention of a few 
of the prier devices. Speaking generally, ail that Borland added to 
the Roche 1901 lock was a supplemental lock for the resetting mech- 
anism, and to put that lock on the inside of the lock-case, so as to 
eiïectually guard against fraudulent resetting. The use of a supple- 
mental lock was old, but the manner in which it was tied up to the 
old tumblers governed by the customer's key, and the guard's key 
driving gears, was not only entirely new with this inventor, but is not 
used by défendant, nor anything like it. 

Numerous exhibits having a supplemental lock were shown at the 
hearing, such as several Yale locks dating back to 1872 and earlier. 
They are by no means so highly organized as the Borland, but they 
show beyond question that there could not possibly be invention in the 
mère adding of a supplemental locking device to any sort of a mutable 
key lock. 

It is equally true that there could not be invention in merely put- 
ting the supplemental device inside the lock casing, both because this 
might involve only a change of position, and because it would not be 
novel, as shown by defendant's exhibits 18, 19, and 29, ail dial locks 
with supplemental devices inside the lock casings ; also by the Newell 
reissue, No. 208, of 1851. They are not to be compared in safety 
with Borland's lock, but the idea is there nevertheless. As plaintiff's 
expert says : 

"There are in the prior art some so-called dial locks, not Intended for use 
upon safe deposit boxes, and not adapted for such use, wherein access to 
the tumblers for resetting them to a new combination can be had only by the 
use of a key whlch must be inserted at the back -of the lock, but in none of 
thèse dial locks having this supplemental key does this resetting require elther 
a knowledge or a use of the combination required for opéning the lock." 

This is the same as saying that Borland has improved on the prior 
art by so associating the main and supplemental portions of his de- 
vice as to protect it to an exceedingly high point. In fact, his inven- 
tion is so highly organized that its practical usefulness is doubtful. 

Between the Roche 1907 device, used by défendant, and the com- 
plicated but ingénions lock of the plaintiff, there are many différ- 
ences, some functional and others not. Among those involving dif- 
férent means, opération, or resuit are the following: (1) The Roche 
supplemental lock is entirely separable from the other parts, while in 
Borland there can be no unlocking or locking without using it. It 
is only in the resetting opération that there is co-operation between 
the two-part tumblers and the supplemental lock. (2) The customer's 
key in each lock has an entirely différent function, so far as insertion 
into the case is concerned. (3) In plaintiff's device the guard's key 
must be withdrawn before the manager's key can be used, thus mak- 
ing one functional opération necessary to reset plaintiff's lock, and 
rendering it safer. (4) The two manager's keys hâve différent func- 
tions, one being used to undog the eccentric, and the other to turn it 
after being undogged by the renter's key. 

Other différences appear when the opération of the two devices is 
carefully compared, as I will now attempt to do. 
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IJnlocking Borland devlce. 

1. VnlocJcing cam to operate latoh- 
tooth. Insert guard key and rotate 
back and forth to Une up gatings of 
guard's tumblers to unlock cam 50 
for engagement with latch. 

2. Goupling renter's drive gears to 
register gatings of supplemental lock. 
Insert renter's key and rotate it to 
turn drive gears to register gatings of 
supplemental lock pinions in front of 
latch-tooth. 

3. JJndogging main holt. Turn 
guard's key to actuate cam to lower 
the tail of the latch, and raising tooth 
into gatings, out of locking connection 
with boit. 

4. Withdrawing main holt. Turn 
renter's key to left, swinging lower 
pinion of supplemental lock, to oper- 
ate rack bar on boit, and sllde bacl£ 
the boit. 

The box door may now be opened. 



Unlocking defendant's devlce. 

L Vndogging main holt. Insert 
guard key, and turn to left 



2. Retraoting iolt. Insert renter's 
key and turn to right The box door 
may now be opened. 



Resetting Borland devlce. 

(The door now being open, and the 
exposed, ready for resetting). 

5. Placing main holt in loched poH- 
tion. Turn renter's key opposite to 
direction in No. 4. 

6. Disengaging latch tooth. Turu 
guard's key. 

7. Withdramng guard's key. As it 
is now necessary to use the manager's 
key in the guard's keyhole, the guard's 
key must be pulled out. 

8. Vndogging eooentric. Insert man- 
ager's key in guard keyhole, pusli in 
and rotate back and forth untll it 
registers with the bottom tumbler, 
then turn to left to undog the eccen- 
tric, so that its post may be turned. 

9. Separating pinions from drive 
gears. Manually turn thumb-nut on 
back of lock, thus turning ecceutric, 
and unmeshing pinions from gears. 

10. Resetting to nevy combinat ion. 
Insert new renter's key, rearranging 
the drive gears according to the sinu- 
ous slot of the new key. 

11. IRestoring eocentric to mesh. 
Turn thumb-nut back to original posi- 
tion 

12. Relocking eccentric. This Is 
done by withdrawing the manager's 
key, alternately rotating and pulUng 
out; (seven motions in ail). 



Resetting defendant's devlce. 
boit retracted, the back of the lock is 

3. Turn renter's key to left. 

4. Turn guard's key to right 

5. Placing supplemental loch in un- 
locking position. Insert old renter's 
key and turn to right as far as pos- 
sible. 

6. Unmeshing the counterpart tum- 
Hers. This is doue by inserting the 
manager's key, and turning it a half- 
turn, thus swinging the eccentric to 
separate the two-part tumblers. 

7. Resetting to neiv combination. 
This is done by inserting the new 
renter's key, and turning it. The dif- 
férent bittings Une up the separated 
tumblers to fit the new key. 

8. Remeshing the counterpart tum- 
blers. The manager's key is now 
turned back to reconnect the meshes. 

9. Locking eccentric. Take out the 
manager's key, and the lock is restor- 
ed to its condition at the beginniug 
of resetting. 
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It would be difficult to find two locks more différent in practical 
construction than those hère in question. One is excessively com- 
plicated, slow, and difficult to operate; the other simple, rapid, and 
easy in opération. One has gear tumblers and gear wheel keys ; the 
other the old two-part tumblers and flat-bitted keys. In one it is 
necessary to make four to seven separate movements of the key to 
fully insert it in the lock; in the other the key is simply pushed 
straight in by a single movement. In one the supplemental lock is 
an intégral part of the main lock mechanism; in the other this lock 
is entirely separable, and may be removed without affecting the main 
lock. One has two keyholes; the other three. In one the boit can 
be undogged only by the co-operation of guard and renter's keys, 
neither one of which can be dispensed with, while in the other the 
boit is undogged by a simple turn of the guard key, and the guard 
lock may be taken out and still leave the lock operative, both for 
opening and closing and resetting. Some of thèse différences, no doubt, 
may be ref erred to équivalent f unctions ; but there are too many 
radical contrasts to make it necessary to discuss the range of équiva- 
lents to which Borland is entitled. There are great différences in 
means and opération, even though resuit may be deemed substantially 
the same. 

Many other questions were raised on the argument, and are fully 
covered by the briefs. One of them is that Borland obtained practi- 
cally ail his ideas and suggestions from defendant's officers and agents. 
While it is true that Borland got his first knowledge of the tumbler 
lock art from défendant, yet, as he fully described his complète sup- 
plemental and main lock mechanism early in June, 1905, I hâve not 
been able to find sufficient évidence to overcome his patent, as of the 
date of his application. 

An attack is made on the Borland patent on account of représenta- 
tions made in the Patent Office to overcome the citation of the Tay- 
lor patent as a référence. I hâve not thought it necessary to décide 
this question, because I think noninf ringement exceedingly clear. For 
the same reason, I hâve not fully considered the effect of the assistant 
commissioner's décision holding certain claims unpatentable in view 
of Taylor's supplemental lock. 

Much is made of the fact that defendant's locks had been in its 
vault for nearly three years bef ore Borland filed any claims directed 
to the supplemental lock feature, and that in May, 1909, long after 
the Roche 1906 application was made, covering the alleged infringing 
lock, he canceled ail his original claims and ail those of July, 1906, 
and inserted 36 new claims, which, it is alleged by defendant's coun- 
sel, was done to cover the Roche 1906 lock adopted by défendant. 
But I find ail this immaterial, because Borland fully described his 
présent lock, with its supplemental lock as an intégral and absolutely 
essential part, early in June, 1905. 

Because I regard the question of infringement so clear for défend- 
ant, also, I hâve not thought it necessary to carefuUy consider the 
asserted disclosure to Mossman of the Lips lock as made in Holland, 
or to détermine whether such a disclosure was made as would amount 
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to prior knowledge without actual use of the Borland invention in 
this country. 

Defendant's lock reads squarely on many of plaintiff's daims, but 
thèse claims by no means represent his actual invention, of which de- 
fendant makes no use. Westinghouse v. Boyden Power-Brake Co., 
170 U. S. 537, 18 Sup. Ct. 707, 42 L. Ed. 1136. 

A decree should be entered sustaining plaintiff's patent, and that it 
is not infringed. 



KUPPER et al. V. WESTINGHOUSE ELECTEIC & MFG. CO. 

(District Court, W. D. Pennsylvanla. March 31, 1914.) 

No. H. 

1. Patents (§ 116*) — Vamditt — Desckiptioit. 

ïhe Bormann patent No. 736,812, for solder, described the same as con- 
sisting "of an intimate mixture of finely powdered soft-solder (tin, alloy, 
or the like) triturated to a paste, a deoxldizing agent (e. g., zinc chloride, 
ammonium chloride, or both together) and a thickening body (such, for ex- 
ample, as cellulose) which bums easily and leaves no trace behind it." 
Eeld, that the use of the Word "to" in the phrase "triturated to a paste," 
Instead of "for," did not render the description insufficient. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 168^ ; Dec. Dig. 
I 116.*] 

2. Patents (§ 328*) — Vauditt — Infrinqement. 

The Bormann patent No. 736,812, claim 1, for a llquld soft-soldering 
mass, held to involve a patentable Invention, not anticipated, valid, and 
infringed. 

In Equity. Suit by Rudolph Kupper and others against the West- 
inghouse Electric & Manufacturing Company for patent inf ringement. 
Decree for complainants. 

H. A. Seymour, of Washington, D. C, and W. G. Doolittle, of 
Pittsburgh, Pa., for complainants. 
Wesley G. Carr, of Pittsburgh, Pa., for défendant. 

ORR, District Judge. The plaintifïs possess ail the rights under 
United States patent No. 736,812, issued to Rudolph Bormann, of Ber- 
lin, Germany, under date of August 18, 1903, for solder. They hâve 
complained that the défendant has infringed their rights, and seek the 
eustomary relief. The défendant dénies the validity of said patent 
for want of novelty and invention. It also dénies the sufficiency of 
the disclosure of the patent, but does not aver in its answer that the 
failure of Bormann to make sufficient disclosures was due to an in- 
tention to deceive the public. 

[1] Before describing the compound, Bormann in his spécifications 
makes référence to the method hitherto used for uniting metals by 
soft-solder, and shows the disadvantages of such method. He then 
describes his compound, shows the method of using it, and states the 
advantages of such method over the method formerly in use. The 
former method included: 

•For other cases see same topic à § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 



KUPPEB V. WESTINGHOUSB BLECTKIC 4 MFG. CO. 185 

"First cleansing the portions to be unlted (for example, two métal bodles) 
by means of a known deoxidizlng agent (e. g., zinc chloride or the like) and 
then heating the same with a soldering-iron, applying the solder to the seam, 
and melting the same." 

The disadvantages of that method were waste of solder by reason 
of difficulties in evenly distributing the same, and inability to use the 
soldering-iron in the manipulation of small objecta. His description 
of the compound in the spécifications is as follows: 

"The soldering agent forming the subject of the présent invention consista 
of an intimate mixture of finely-powdered soft-solder (tin, alloy, or the like) 
triturated to a paste, a deoxidizlng agent (e. g., zinc chloride, ammonium 
chloride, or both together) and a thickening body (such, for example, as cel- 
lulose) whieh burns easily and leaves no trace behind it." 

Discarding for the présent the examples given in the above, it is to 
be observed that the "deoxidizing agent" must be in liquid form. It 
is that which "cleansed" the metals before heating under the old 
method. It is that which gives the liquid or pasty characteristic to 
the mixture because solder could not do so ; neither is it to be under- 
stood that the "thickening body" should do so. Again it is well known 
that the chlorides given as examples are extremely soluble in water, 
and can be procured commercially in such form. As to the "thicken- 
ing body," it is observed that the only quality demanded is that it shall 
burn easily and leave no trace behind. The phrase "triturated to a 
paste," when considered as descriptive of the "finely-powdered soft- 
solder," has given the experts some trouble. When we consider that 
powder has been defined to be "any substance made fine and dry as 
rough as sand or as fine as flour" (Stormouth's Dictionary), and that 
"trituration" is the rubbing or grinding to a fine powder, we must 
find the degree of fineness to be indicated by the word "paste." Had 
the phrase read "triturated for a paste," there could be no question 
as to clearness of expression. That the word "to" and not the word 
"for" is used should not be held to obscure the intention of the in- 
ventor, who appears by the patent to hâve been a German in whose 
language "zu" stands for either of the foregoing words. His descrip- 
tion is sufficient for men skilled in the art of using soft-solder, such 
as tinsmiths. They know how finely powdered a substance should be 
to form a paste, they know the nature of paste, and how to thicken 
it. Exactness in measurements is not necessary. Following his de- 
scription the patentée says: 

"This compiles with the necessary requirements, since a soldering ma- 
terial is thus obtained which can be spread on in a form hitherto unknown 
as a pasty fluid, and has this striking advantage that it can be applied to 
the object to be soldered by means of a brush, so that there is a guaranty 
that the soldering material wlll be applied In the necessary quantity and 
will be very evenly distrihuted over the parts to be soldered. By this means 
thèse parts may be seeurely and intimately eonnected by simply heating them 
over a spirlt or similar lamp. A further striking advantage of employing 
such a pasty fluid soft-solder material is that in a space of time Incompar- 
ably shorter than what was hitherto possible quite a number of objects — 
particularly small objects — can be simultaneously soldered. One proceeds by 
flrst applying the soldering material with a brush to the articles to be solder- 
ed and then heating them one after another over a splrit-flame, or the like. 
Also if on one article there are several places to be soldered thèse places 
can flrst be provided with a eoating of the material, and consequently heated 
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wlthout the solder falUng from the seam on the turnlng and manipulation 
of the article in fiame of the lamp. This Is prevented by exactly the neces- 
sary quantlty of the soldering materlal belng applied." 

[2] Claim 1 of the patent, which is alleged to be infringed, is as 
f ollows : 

"1. A liquld soft-solderlng mass conslstlng of a mixture of a flnely pul- 
verlzed soft-solder métal, triturated to a paste and a deoxldizing agent, to- 
gether with a thickening substance, whlch burns wlthout leaving any trace 
behlnd It, substantially as speclfied." 

In view of what has heretofore been stated, it is not necessary to 
analyze the claim further than to note the three éléments to be inti- 
mately mixed, the powdered alloy, the flux, and the vehicle. The 
court is satisfied that the patent discloses a "new and useful composi- 
tion of matter," and that the manner of making it is sufficiently dis- 
closed in the spécifications. So far as appears from the évidence the 
invention was not anticipated. British patent 2410 of 1862 to John- 
son is for "Improvements in coating or covering metallic surfaces with 
copper." It relates to the coating of iron "by means of magneto- 
electric or electro-galvanic processes," and consista in the employment 
of certain compositions of which none is a solder, although errone- 
ously called such in the patent. United States patent No. 86,414 to 
Kent is for a flux only, while United States patent No. 87,391 to 
Blinn, in the Hght of the patent in suit, seems to be suggestive of the 
Bormann product, yet a careful reading of it compels the court to 
hold that it is not a ^isclosure of the subject of the Bormann pat- 
ent. In the first solder not finely powdered, but coarsely granulated, 
is first given an oily covering to prevent oxidation, then mixed with 
a described tinning flux, and then further mixed with pulverized or 
granulated solder and then thoroughly dried. United States patent 
No. 351,546, issued to Charles W. Walther, does not relate to soft- 
solder at ail. It describes a mixture for brazing which can only be 
used at a high température. United States patent No. 496,116, is- 
sued to William Lloyd Gale, for a compound for welding cast iron, 
has no référence to soft-solder. United States patent No. 592,914, 
issued to Knox is for a flux paste which does not contain any solder. 
This is true also with respect to United States patent 608,978, issued 
to Burnley, and United States patent No. 728,079 to Brocius and 
Eshelman. 

The Bormann patent in suit is the first patent to disclose a pasty 
soft-solder comprising powdered alloy, a vehicle and a flux. It is 
valid. 

Infringement must also be found. The plaintifïs for some years pri- 
or to 1912 had been selling its product to the public under the name of 
"Tinol." Early in that year défendant bought from plaintiff some 
pounds of "Tinol," and later défendant advertised and sold its prod- 
uct to the public under the name of "Weldwell," and has continued to 
do so notwithstanding early notice of infringement and subséquent 
complaint in court. "Tinol" and "Weldwell" appear to be like each 
other. It is strongly insisted by défendant that they are not alike. 
Three analyses of defendant's product used at différent times are in 
évidence. In each, however, there is the intimate mixture of soft- 
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solder, the flux, and the vehicle. In one the flux is ammonium chlor- 
ide, the vehicle is vaseline and glycerin. In another the flux is zinc 
chloride and ammonium chloride, the vehicle vaseline, transformed 
cil and fusel cil. In the third, the flux is zinc chloride, dissolved in 
denatured alcohol and also ammonium chloride, the vehicle vaseline. 
Such variations do not give défendant any right to sell their prod- 
ucts, if the substitutions are équivalents for any of the parts of the 
plaintiff's mixture. . If the flux is used in the form of a sait instead 
of a solution, it necessarily follows that there should be some change 
in the vehicle. Whether two substances are added to the mixture to 
make the vehicle is immaterial. The mixtures of the défendant are 
composed of the same parts as specified in the patent or their équiva- 
lents. 

It is further urged that plaintiffs' mixture is made in accordance 
with United States patent to Leisel, No. 804,664, which was issued 
some two years after the patent in suit. It is unnecessary to déter- 
mine the scope of the Leisel patent, as it can hâve no bearing upon 
the présent issue. The product of the plaintiffs is that ^yhich is de- 
scribed in the patent in suit. The product of the défendant is also 
that of the patent. The latter entered the field with full knowledge 
of the rights of the plaintiffs. Therefore they should be enjoined. 

Let a decree be drawn. 



BRANDT V. LOUIS K. LIGGETT 00. 

(District Court, D. Massachusetts. Mardi 21, 1914.) 

No. 394. 

Patents (§ 328*) — Infhingement — Fountain Pens. 

Ebersteln and Brandt patent No. 764,227, for an Improvement In foun- 
taln-pens, claims 1, 2, providlng for a holder with screw threads and an 
outwardly flared pen end, etc., Intended to prevent leaklng and sweating, 
heîd not Infrlnged by a pen eonstructed under Sanford patent No. 969,- 
198, havlng a beveled or tapered cap end, the taper of whlch was so 
abrupt as to be In marked eontrast with that shown In the drawings of 
complalnant's patent. 

In Equity. Suit by Charles Brandt against the Louis K. Liggett 
Company for patent infringement. Bill dismissed. 

Oliver Mitchell, of Boston, Mass., for plaintiflf. 
Emery, Booth, Janney & Varney, of Boston, Mass., and D. Walter 
Brown, of New York City, for défendant. 

DODGE, Circuit Judge. The plaintifï is now sole owner of United 
States patent No. 764,227, issued July 5, 1904, to Eberstein and 
Brandt. The patent is for an improvement in fountain-pens. He 
charges the défendant company with having infringed it by the sale 
of two fountain pens, Exhibits A and B. 

The alleged infringing pens were made by the Sanford & Bennett 
Company of New York, which is defending this suit. Their sale by 
the défendant is not disputed. They are marked as made under 

*For ottaer cases ses same topic Se S numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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United States patent No. 969,198, issued September 6, 1910, to Wil- 
liam W. Sanford. 

The advantage sought by the patent is declared therein to be to 
prevent the pen from leaking when turned bottom side up, and also 
to prevent its "sweating." Both the pen of the patent and the de- 
fendant's pen hâve what are referred to in the patent as "the usiial 
holder, pen-point and a main cap having a closed end." The patent 
provides what it calls a "supplemental cap," adapted to be placed 
within the main cap, not attached to it, but fitting within it closely 
enough to be held there by friction. The supplemental cap is to 
hâve a pen-receiving pocket, and is to be so shaped at its end as to 
fit w-ithin the tapering pen end of the barrel or penholder, which pen 
end is tO be flared outwardly and receive within it the end of the sup- 
plemental cap. When the main cap is screwed upon the holder, the 
supplemental cap so held within it is to enter the interior of the flared 
end of the holder, make a tight joint therewith, when the main cap 
is screwed down, and thereby prevent any ink escaping from the pen 
from getting into the main cap by confining it wholly within the sup- 
plemental cap. 

Two of the three claims of the patent are said to be infringed. 
They are: 

"1. In a fountain-pen, a holder provlded with serew-tlireads and having an 
outwardly-flared pen end, a main cap to cover said end, said cap having 
screw-threads to co-operate with the screw-threads on the liolder, and a sup- 
plemental cap separate and indépendant from the main cap and located en- 
tirely within the same within the main cap, said supplemental cap having a 
pocket or chamber to receive the pen-point and being tapered at its end 
wherebj' when the main cap is applied to the holder said tapered énd enters 
and centers itself against the interior of the flared portion of the holder. 

"2. In a fountain-pen having the usual holder, pen-point and a main cap 
having a closed end, said holder being provided with a flaring end, a re- 
movable supplemental cap independent from the main cap and located en- 
tirely within the same, said supplemental cap having a chamber to re- 
ceive the pen-point, and having a non-yielding inwardly-tapered end to enter 
and engage the flaring end of the holder and make a tight Joint there- 
with." 

In the manner of engagement between the end of the supplemental 
cap and the pen end of the holder when the main cap is screwed home, 
may be said to lie the only diiïerences between the pen of the patent 
and the defendant's pen which need be considered for the purposes 
of this case. 

The pen end of the defendant's holder is "outwardly flared," or 
is "provided with a flaring end" only in the sensé that its edge is not 
quite flat in section, but very slightly inchned toward the axis of the 
holder. If the defendant's supplemental cap is "tapered at its end" 
or has "a non-yielding inwardly-tapered end," the bevel or taper be- 
gins so close to the end and is so abrupt as to be in marked contrast 
with the taper shown in the drawings of the patent. The contact 
between the two ends, when complète, is within the outer circumfer- 
ence, but outside the inner circumference of the edge of the pen end 
of the holder. That the tapered end of the defenaant's cap "enters 
and centers itself against the interior of the flared portion of the 
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holder," or "enters and engages the flaring end of the holder so as to 
make a tight joint therewith," does net seem to me true in the same 
sensé in which those statements are true of the patentee's device as 
shown by his drawings. Instead of the tapered end "entering" the 
end of the liolder or centering itself against the "interior" thereof, 
the contact in the defendant's pen seems to me practically an end to 
end contact, and the resulting joint, therefore, a joint difïering sub- 
stantially in character from that produced by the patentée. AU this 
is much more easily apparent by inspection of the defendant's pens 
themselves than by description. Fig. 2 of the Sanford patent, under 
which the defendant's pens are said to be made, illustrâtes some of 
the différences referred to above by comparison with the drawings 
of the patent, but the pen end there represented in section seems to 
me rather better quahfied to be called "flaring" or "flared" and to 
fit the surface of the "taper" on the cap better than do the correspond- 
ing parts of the alleged infringing pens produced. 

Further indications are found in the language of the patentee's spéc- 
ification that the joint formed by contact between the ends of the 
supplemental cap and the holder is to be of a kind unlike that which 
is formed in the defendant's pen. The spécification states that the 
supplemental cap is to "enter and fît within" the flared portion of 
the holder, also that the screwing home of the main cap is to bring 
the "tapered portion" of the supplemental cap "hard against the in- 
terior of the flanged portion of the holder," also that there is spécial 
advantage in having the Une of contact between the supplemental cap 
and holder "on the interior of the holder rather than on its end or 
exterior, because where the line of contact is just on the interior 
the ink cannot by any possibility get over the edge 16 of the holder 
end." The line of contact in the defendant's pen cannot, as it seems 
to me, be fairly called within what corresponds to the edge 16 of the 
holder end, nor do I think the other statements quoted can be applied, 
in any proper sensé, to the defendant's pen. The complainant says 
that the différence of the defendant's pen over the plaintiff's patent 
as regards the slant of the flaring end is the différence between a 
saucer and a bowl, and is one only of degree. It seems to me that the 
différence is sufficient to prevent that kind of contact between the 
tapered portion of the cap and the interior, whether of "saucer" or 
"bowj," which the patent describes. 

No broad construction can be resorted to for the purpose of assist- 
ing the plaintiff upon this point. Supplemental caps within the main 
cap, to fit against the end or edge of the holder and confine any ink 
escaping from it, are of too fréquent occurrence in the pens of the 
prior -art, and the contact joints which they form with the ends of the 
holder are too nearly similar in character to that of the patent. In view 
of other features of the patent, I am unable to hold that no patenta- 
ble novelty is disclosed by it, but I consider it limited to the particular 
construction described. 

It may be added that the only pen proved to bave been made by 
the patentées, or under license from them (Defendant's Exhibit C), 
more nearly resembles the alleged infringing pen than the pen of the 
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patent in the form given the ends of the supplemental cap and of the 

holder, and in the kind of joint resulting from contact between them. 

I am obliged to hold that infringement by the défendant of the 

daims in question is not shown, and there may be a decree accord- 

ingly. 



E. W. BLISS CO. V. ATLANTIC HANDLE 00. 

In re VAUGHAN. 

(District Court, D. Massachusetts. March 19, 1913.) 

No. 348. 

Patents (§ S26*) — Infringement — Injunction — Contempt. 

Where, when suit was instltuted agaiust a corporation for Infringe- 
ment of complainant's patent, V. was defendant's gênerai manager, but 
not an officer of tlie Company, nor party to the suit, and prior to leaving 
the defendant's employ he knew none of the détails of the suit and had no 
control over it, and it did not appear that his subséquent use of the al- 
légea infringlng machines was elther by authority derived from the de- 
fendant Company as its gênerai servant or confédérale, or a part of a 
fraudulent or coUusive attempt by the défendant to évade the injunction, 
V. was not subject to attachment for contempt in using the infrlngiug 
machine in violation of the Injunction. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 613-619; Dec. 
Dlg. § 326.»] 

In Equity. Suit by the E. W. BHss Company against the Atlantic 
Handle Company. Pétition for attachment for contempt against 
George E. Vaughan. Dismissed. 

Browne & Woodworth, of Boston, Mass., for plaintiflf. 
A. Chesley York, of Boston, Mass., for défendant. 

MORTON, District Judge. This is a pétition for attachment for 
contempt against George E. Vaughan. On December 6, 1912, a final 
decree for the complainant was entered in the principal case, and on 
December 7th a permanent injunction issued forbidding the "Atlantic 
Handle Company, its servants and agents," from making, using, or 
selling the device described in the patent in suit. The pétition allèges 
that Vaughan is in contempt for violating this injunction. 

The material facts are as follows: Vaughan was not a party to the 
suit, which was against the Atlantic Handle Company, a Massachusetts 
corporation, as sole défendant. So far as appears, he was never a cor- 
porate officer of that company ; he was employed by it as gênerai man- 
ager. On July 24, 1912, it closed its doors and ceased to do business. 
Vaughan thereupon left its employ and went away from Massachu- 
setts. He came back hère early in the fall of 1912. The machines 
formerly used by the Atlantic Handle Company, upon which the in- 
fringement suit had been based, had passed into the control of the 
Morrisville Machine Company. Vaughan arranged with the Morris- 
ville Machine Company for the use of thèse machines and started in 
business on his own account. No évidence whatever was offered tend- 

*For other cases see same toplo & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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ing to show that any other person who had been connectée! with the 
Atlantic Handle Company was in any way interested in Vaughan's 
business, which appears to hâve been an independent new venture. 
Vaughan knew at this time, in a gênerai way, that a suit had been 
brought against the Atlantic Handle Company for infringement of this 
patent ; but he did not know about the détails of the suit, and had had 
no control over it. The injunction was served upon Vaughan "as gên- 
erai manager of the Atlantic Handle Company" on December 7, 1912. 
At that time he was not "gênerai manager" of the company, and had 
had no connection with it for nearly six months. 

Vaughan, under advice of counsel, continued to use the machines 
after service of the injunction upon him, believing, in good faith, that 
he was not bound by it. He contends that upon a proper défense the 
complainant's patent would be shown to be invalid, that he desires to 
make such défense, and that he is entitled to do so. The complainant 
contends that Vaughan is bound by the resuit of the suit against the 
Atlantic Handle Company. 

It has not been shown that Vaughan's use of the machines either 
was by authority derived from the défendant company as its agent, 
servant, or confederate, or was part of a fraudulent and collusive at- 
tempt by the losing parties in the infringement suit to évade the in- 
junction and to escape the resuit of that litigation. He is not, there- 
fore, in contempt for disregarding the injunction. In the Lennon 
Case, 166 U. S. 548, 17 Sup. Ct. 658, 41 L. Ed. 1110, the défendant 
in the contempt proceedings, in doing the acts complained of , was act- 
ing as an agent of the enjoined défendant. In Bernard v. Frank, 179 
Fed. 516, 101 C. C. A. 459, the new corporation, of which the défend- 
ant in the contempt proceedings was the moving spirit, "was organized 
for the purpose of escaping the conséquences of the infringement of 
the patent." In Campbell v. Magnet Light Co. (C. C.) 175 Fed. 117, 
the défendants in the contempt proceedings had been officers and di- 
rectors of the défendant company against which the injunction had been 
issued. Afterwards they f ormed a new company to carry on the same 
business in violation of the complainant's patent. It is plain that the 
new corporation was, in the language of Judge Coxe, "organized for 
the purpose of escaping the conséquences of the infringement of the 
patent." This is ail that was necessary for the décision of the case 
and it is with référence to those facts that the somewhat broad state- 
ments in the opinion were used. Àlmost the précise question hère 
raised was considered in Omeliah v. American Cap Front Mfg. Co. 
(D. C.) 195 Fed. 539, and it was decided that the défendant was not 
in contempt. See, also, Donaldson v. Roksament Co. (C. C.) 178 Fed. 
103. 

The pétition for attachment is dismissed, with costs. 
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LOVELL-McCONNELL MFG. CO. T. AUTOMOBILE SUPPLT MFG. (XX 

et al. 

(District Court, E. D. New York. January 6, 1914.) 

1, Patents (§ 101*) — Validity — Including Method Claims in MechanicaIi 
Patent. 

If a mechanical devlce produces a resuit by a method which is pat- 
entable, a method claim may be Included with claims for the mechanical 
deviee in a patent. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 141; Dec. Dig. 
§ 101.*] 

'A. Patents (§ 64*) — Anticipation — Pbiob Patent. 

Mère possibility of a suggestion in a patent for further discovery or 
Invention, not covered by any claim, is not anticipation. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 79; Dec. Dig. § 
64.*] 

3. Patents (§ 101*) — Validitt — Claims fob Equivalent Pabts or Samb 

Structube. 

Claims of a patent, whlch cover différent, but équivalent or exchange- 
able, parts of one patentable deviee, if each of such parts is patentable of 
itself, are not necessarily void, nor does their inclusion in the same pat- 
ent render it invalid. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. S 141; Dec. Dig, 
§ 101.*] 

4. Patents (§ 54*) — Pbiob Public Use — Abandoned Experiment. 

Mère expérimentation in public, or in a public place, foUoveed by no 
improvement upon the prlor art, and ultimately abandoned, is not suffl- 
cient to defeat a subséquent Invention, upon which a patent has Issued, 
and which has proved to be of commercial value, even though the ex- 
perlments might hâve progressed to the point of discloslng the patented 
invention, but in fact did not. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 73; Dec. Dig. 
§ 54.*] 

5. Patents (§ 328*) — Validitt and Infbingement — Automobile Hobn. 

The Hutchison patents. Nos. 923,048, 923,049, and 923,122, ail relating 
to signaling or alarm horns for use on automobiles, launches, fire englnes, 
etc., were not anticipated, and disclose patentable invention ; also held 
Infringed. 

In Equity. Suit by the Lovell-McConnell JVfanufacturing Company 
(formerly the Lx)vell-McConnell Manufacturing Company, the Hutchi- 
son Electric Horn Company, and Miller Reese Hutchison) against the 
Automobile Supply Manufacturing Company and Louis Rubes, its 
président. On final hearing. Decree for complainant. 

See, also, 193 Fed. 658. 

George C. Dean, of New York City (Drury W. Cooper, of New 
York City, of counsel), for complainant. 

Ralph h. Scott, of New York City (Frederick P. Fish, of Boston, 
Mass., and C. A. L. Massie, of New York City, of counsel), for de- 
fendants. 

CHATFIEED, District Judge. The complainant in the présent ac- 
tion allèges infringement by the défendants of three patents issued to 

•For other cases see same topic & § ndmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Miller Reese Hutchison, numbered 923,048, 923,049, and 923,122, ail 
under date of May 25, 1909. 

The answer présents the issue of noninfringement, invalidity of gen- 
eric daims, both as to the devices of tbe patentée (when viewed as a 
complète structure, and also as to many separate features embodied 
in respectively separate claims), nonpatentability by reason of alleged 
anticipations, and nonpatentability from alleged lack of originaïity 
over the prior art, or of invention in the applications and devices set 
forth in the spécifications and drawings and described in the claims. 
The défendants insist that the broad claims must be limited to what 
they assume might be patentable invention as improvements or defi- 
nite combinations, but that they cannot be interpreted by the compre- 
hensive meaning of the language alone, and, if the claims are so lim- 
ited, the défendants' devices are alleged not to infringe. 

The early difficulties of the case and various issues presented upon 
the application for a preliminary injunction (which was denied, with- 
out considering the merits of the patent in any way, in 193 Fed. 658) 
hâve been eliminated, either by intermediate orders of the court, by 
agreement of the parties, or by the testimony presented upon final 
hearing, which has rendered thèse matters of minor importance. 

The complainant company held the patents by assignment. The 
complainant Hutchison, as patentée, appeared to be nevertheless enti- 
tled to join in the equity action; but the division of damages, if re- 
covered, or of benefits under an injunction, if obtained, would hâve 
been reserved for decree and accounting. This is now immaterial. 

The individual défendant appears by the record to hâve been prop- 
erly joined as participant in the acts alleged to be infringements, and 
his objection to being included as an individual défendant, for the 
purpose of meeting the expenses of the action and satisfying an award 
of damages, will not be determined as a part of the questions of valid- 
ity and infringement, but will also be left for final decree. His con- 
nection with the acts charged is such that there would seem to be no 
reason for separating him from the défendant company, in consider- 
ing the merits of the charge of infringement. 

A question of unfair compétition, through the similarity of the 
devices put upon the market by the complainant and défendants, in 
their gênerai appearance, size, contour of case and horn, gênerai 
adaptability to be applied in the same way for exactly the same pur- 
pose, and the striking similarities of labeling and external appearance, 
indicate merely that the two articles are put forward by two différent 
manufacturers, to supply exactly the same demand, to be substan- 
tially interchangeable in purpose or use, and render compétition possi- 
ble only by advertising any différences in price. The tone emitted 
by the complainant's device and that of the défendants cannot be told 
one from the other, unless the horns be sounded in a way to furnish 
almost simultaneous comparison, or when tested by an experienced 
car. 

The complainant's device was first upon the market, and the défend- 
ants' device is plainly, in the gênerai ways described, a copy. Certain 
patterns of the défendants' device appear to hâve been sold before 
212 F.— 13 
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certain modifications of the complainant's, and as to thèse the défend- 
ants insist that the complainant has copied their commercial article. 
But thèse questions do not control in the présent case. 

If the complainant is entitled to the patents as alleged, then the 
placing upon the market of an article resembling the patented article 
in appearance merely simplifies the question of infringement, and 
throws some light upon the allégations of practicability, commercial 
advantage, and use. But the very évidence showing that the défend- 
ants hâve sold their device at a cheaper rate, to do the work of the 
complainant's device and in compétition with it, makes the question 
of unfair compétition merely an élément of évidence in the patent 
action. If the défendants hâve not the right to use the various élé- 
ments comprised in their device, in the form and relation in which 
the device is put upon the market, then its gênerai resemblance to the 
complainant's device would involve the question of unfair compéti- 
tion inextricably with the question of infringement. If, on the other 
hand, the défendants do not infringe, or if the complainant has not 
the right to control the manufacture of the device in question, the 
methods of advertising and the rivalry shown by the testimony, to- 
gether with the old or obvious right to use similar materials, such as 
brass casings or horns and enameled labels, are of so little importance 
that at final hearing the issues hâve been confined strictly to the ques- 
tions involved in the actions upon the patents. 

Numerous other difïiculties as to the order and taking of proof , con- 
duct of the parties before and during the trial, and objection as to 
matters of advertising, which were brought to the court's attention 
and disposed of, or which came up from time to time and hâve dis- 
posed of themselves by later developments, need not now be restated. 
The strong feeling manifested, however, between the parties to the 
action, must be taken into account in weighing the testirnony, and 
brings us to the collatéral matters of public use in advance of discus- 
sion of the patents themselves. 

The complainant, as shown by the record, has, by great effort and 
évident business ability, taken advantage of the sudden increase in 
the use of the automobile and the great market fumished for auto- 
mobile parts within the last few years. It is true, as urged by the 
défendants, that no large market could hâve existed if automobiles 
had not been largely used ; but, assuming that the complainant was 
fortunate in having a device to put on the market at the right time, 
nevertheless, the extended use of the complainant's and défendants' 
horns, and the large proportion of use in comparison with other kinds 
of signal alarms or horns for automobiles, make it certain that the 
device which Hutchison tried to patent, as worked out in commercial 
form, has a large sale, and its value has been speedily and apparently 
generally recognized by the public. 

No serions contention is made that the complainant has put upon 
the market a différent device than that patented by Hutchison. On 
the other hand, the défendants bave argued in the opposite direction, 
viz., that Hutchison's patents set forth a device, and bis claims gen- 
erally cover a signal àlarm, which has been capable of the commer- 
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cial success given it by the complainant, but which was much broader 
in many ways than any invention or claim to which the défendants 
admit Hutchison was entitled, if he had anything patentable in his 
mind at the time of filing his appHcation. 

It appears, further, that after filing his first application Hutchison 
continued to develop at léâst the expression of whatever patentable 
novelty he had. His counsel progressed in their dealings with the 
Patent Oiifîce, both in the way of volume and discrimination or dif-' 
ferentiation of the separate matters which ultimately were embodied 
in separate claims. When placed upon the market, a number of the 
ideas and claims of the Hutchison applications were never carried 
beyond the paper patent stage, and by methods of élimination from 
the extensive statement of équivalents or of possible uses defined in 
the Hutchison applications, the complainant, for the commercial de- 
vice, gradually worked out one form or type, which is the only form 
now treated as having such large commercial value, and which is also 
shown in the device of the défendants. 

It further appears that the complainant, by ordinary business meth- 
ods, contracted for and now uses, as a part of its signal, a one-way 
electric motor, of a type available to any one, but having the neces- 
sary capacity and qualifications for the use which the complainant 
wished. In practice, this motor can be run upon six dry cells and with 
a current of about six volts, for the ordinary use of the complainant's 
larger signal; the défendants' signal and a later and smaller horn of 
complainant are generally so constituted and adjusted as to run nor- 
mally with the use of four volts. Thèse devices are planned for at- 
tachment to an automobile, so that the current can be supplied from 
the secondary starting battery of the automobile, and the smaller cur- 
rent requirements of the smaller devices are like matters of cost; 
they introduce the élément of saving both in cost and maintenance, 
as a matter of commercial compétition. 

In the course of business, the défendants procured from a manu- 
facturer who sold to the market generally a number of electric motors, 
which had been manufactured to meet the supposed future wants of 
the complainant, and while the défendants thereby did not infringe 
any spécifie claim of the patent, nevertheless they hâve by the use of 
those motors, and similar motors of the same sort, increased the physi- 
cal resemblance and the structural similarity of their signais to those 
of the complainant, and thus simplified the question of infringement. 

The testimony shows, what would accord with the expérience of 
the ordinary observer, that a signal alarm has two primary purposes : 
(1) The présence of the signaling moving object is to be brought to 
the attention of some person or persons; and (2) the effect desired is 
to prevent accident or cause the avoidance of danger. Where the 
signal is intended for use by boats, vehicles, individuals, or other mov- 
ing and movable objects, the relation of the two parties to the signal 
is apparent. In street traffic, as in water traffic, notice is to be at- 
tracted, and, when attracted, information as to the next movement 
of the signaling party and as to what should be done by the party 
signaled must be conveyed. In operating automobiles upon the streets. 
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the présence and movement of the automobile has to be signaled to 
the unobserving or unconscious pedestrian, automobilist, or driver, 
whose own movements will be affected by the nearness of the signal- 
ing object. Sometimes the approach or the présence of the signaUng 
object at a distance should be indicated, and the mère différence in 
loudness, caused by the différence in distance, direction of sound, or 
interférence by other noises or the wind, strongly affects the success- 
'ful use of a signal that might give proper warning under perfect con- 
ditions. 

The testimony refers to the use of rubber bulb horns, sirens, bells, 
and signais that may be used to attract attention, but as to which it 
is unnecessary to discuss apparent limitations. Automobiles, which 
it is recognized now furnish the greatest demand for an efficient and 
successful signal, in many cases carry the smaller signal and also one 
of the complainant's or défendants' so-called horns. The signal alarm 
emitted by the complainant's and défendants' horns must be referred 
to, and although it is impossible to set forth in words any définition 
which will convey the same impression as the sound itself, this sound 
is so well known that identification is ail that is necessary. 

Both the complainant's and défendants' devices, almost simultane- 
ously with the closing of the electric circuit, attain a sound of the 
same tone, power, and attraction-compelling capacity as that main- 
tained by the device while the circuit is kept closed. This sound can 
be heard at a great distance. Both parties advertise that the sound 
can be heard half a mile, a mile, or such distance as may be illustra- 
tive of the use under description, When further away, the tone of 
the alarm is more musical, but of sufficient volume and pénétration to 
attract the notice, in spite of other noises and gênerai air vibrations. 
As the signaling object approaches, or as the sound cornes from a 
lesser distance, its harsher, less melodious, more unpleasant, and more 
compulsory qualities increase, until, when close at hand, the unpleas- 
ant and disturbing éléments of the sound overwhelm any musical or 
tone-producing sensation to the hearer. The sound has the further 
quality of indicating the direction of its source. This seems to be 
not only assisted by the gênerai use of a horn, but even without the 
présence of a horn, the air vibrations set in motion localize themselves 
easily upon the sensés of human beings generally, and, as shown by 
the testimony and judged from practical expérience, the device of 
both the complainant and the défendants causes little confusion as to 
the exact direction from which the sound is coming. Such confusion 
as frequently results in accident is rather doubt as to the direction in 
which the person warned shall proceed to avoid danger than doubt 
as to the place from which the danger is coming. Thèse signais fur- 
ther, by the immédiate completeness with which they furnish the signal 
sound, as soon as the Connecting part is pressed, hâve a tendency to 
control physical movement on the part of the person signaled, so 
quickly and so abruptly as to give greater protection than would be 
furnished by a more musical, pleasant, or graduai obtrusion upon the 
sensory faculties of the person to be warned. 

The testimony indicates some discussion as to whether the élément 
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of sudden f right increases or diminishes the danger from an approach- 
ing automobile; but this bas nothing to do with the sufficiency of the 
signal of the complainant's and défendants' horns, in comparison with 
other signais, and does not enter into the présent case. 

Certain forms of the devices are made for opération by hand, that 
is, by turning of a crank instead of by the use of an electric motor ; 
and, as will be seen when the spécifications and claims are discussed, 
the automobile signal alarm maîces no use of a number of actuating 
means stated in the patent. Both the complainant and the défendants 
use a rotary cam. This one means would seem to be, at the présent 
time, the only commercially valuable means for putting an automo- 
bile or similar horn upon the market, and the use of thèse means in 
an automobile horn is plainly the most valuable use to both the com- 
plainant and the défendants, and covers, so far as the issues in this 
case are concerned, any question that might arise from modified de- 
vices for other purposes. 

The various matters concerning the understanding of the patentée 
at the time of filing his application, and as to the possibility of claim- 
ing invention by describing a process or method, as distinguished from 
the functions or description of opération of a given machine, muSt 
be borne in mind in considering the patents themselves; but further 
discussion can be reserved until the objections to the claims of the 
patents are being considered. 

The gênerai défense of noninfringement is interwoven with the 
claims of the défendants that they are using embodiments of certain 
patents of the prior art, or that the différences between the complain- 
ant's patents and the patents of the prior art are as to détails and as 
to matters which also distinguish the complainant's devices from those 
of the défendants. 

Thèse défenses will be disposed of by the détermination of the ques- 
tions as to validity and scope of the patents. The only two matters 
involved in the défense of noninfringement, which need be taken up 
separately, are those connected with the form of cam employed and 
with the présence of a bar rigidly attached at one extremity to the 
rim inclosing the diaphragm of the défendants' horn, and at the other 
end directly and rigidly in contact with the so-called wear pièce or 
block or anvil upon which the blow of the cams is delivered. 

Experiment, as stated in the testimony, has shown that this bar 
can be substantially or totally eut away without changing the action 
of the défendants' device, and that it serves no purpose except to 
stiffen the diaphragm and to offer résistance to some part of the force 
applied by the cam. Whether or not the independent vibration of 
this bar (and any résultant tone therefrom) may hâve something to 
do with the slightly greater musical sound of the défendants' horn is 
of no effect upon the case. This bar has no bearing, unless it cor- 
responds in function and purpose to the springing bar of what will 
later be called the Gieseler and Pierman patents, and is not a sufficient 
change to provide any basis for the défense of noninfrmgement, un- 
less it compels classification of the défendants' device as a Gieseler or 
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Pierman embodiment, and thèse matters will be discussed in connec- 
tion with those patents. 

The défendants use a cam having the projecting or cam surfaces 
upon the face thereof, that is, the cam revolves in a plane substan- 
tially parallel to the initial position plane of the diaphragm ; while in 
the earlier form of the complainant's device the cam surfaces were 
upon the edge or periphery of the cam, which stood in a plane at 
right angles to that of the diaphragm. The défendants also use an 
Undulating or symmetrical séries of projections in its commercial de- 
vice, thus making the cam generally capable of révolution in either 
direction. But the use, also, of the one-way rotary motor takes away 
any différence that might be claimed because of this feature of the 
cam. The complainant's cams can also be run in the reverse direc- 
tion ; but the arrangement of the cam surface and the use of the one- 
way rotary motor make it unnecessary to use more than one direction 
of rotation, and advantage is taken thereof in shaping the cam sur- 
face. The patents, also, as will be shown later, actually provide for 
various forms of cam contacts, capable of rotation in both directions, 
because of being entirely symmetrical, and also with greater or less 
(pitch and variation of slope. But the préférable form, as stated in 
the patent, and the one which the complainant actually uses, présents 
a slope of such shape that the cam will deliver a blow substantially 
in the line of direction in which the diaphragm is to be moved; that 
is, without latéral thrust and immediately allowing for uninterfered- 
with movement or elastic return of the diaphragm, until the next cam 
cornes in contact upon its rising slope; that is, the receding or back 
slope of the particular cam projection must be of sufficient pitch to 
serve the purpose intended of allowing the diaphragm to vibrate in 
the way desired. This the défendants' cam surfaces also accomplish, 
and, if valid, the claims of the patent are broad enough to cover ail 
forms shown in the défendants' devices. 

In other respects, the commercial articles are alike in ail matters 
at issue in this case, and we therefore can pass to the considération 
of the patents themselves, and view them f rom the standpoint of the 
prior art. 

The first patent, No. 923,048, was issued upon an application filed 
March 14, 1906, and states that the invention relates to signaling or 
alarm horns, particularly such as are used on automobiles, fire engines, 
launches, etc. : 

"My object Is to produce a device of this type capable of utilizing as mucb 
power and of producing as loud a sound as may be desired. Anotlier object 
is to obviate ttie necessity for refinements of construction and adjustment 
usually found in devices of this class and also to insure reliable positive opéra- 
tion of the device, under ail the exigencies of praetical everyday use." 

Nine drawings are shown. Of thèse, Figs. 1, 3, 4, 5, and 6 rep- 
resent a diaphragm firmly connected with the end of a pitman or link, 
which at the other end is mounted upon a rotary drive member or 
eccentric. The power for this rotary drive member may be either 
frictional or positively supplied by separate motor. 

In Fig. 3, the pitman, although firmly connected with the diaphragm. 
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is divided into two parts, and a slot, instead of a round hole, is fur- 
nished for the pin Connecting the two parts, thus allowing freedom of 
motion at right angles to the plane of thè diaphragm and in the direc- 
tion of the longitudinal dimension of the pitman. 

Fig. 9 shows a rotary cam' with two cam projections, with an anvil 
or wear pièce firmly affixed to the center of the diaphragm, and of 
such form or shape that the résultant motion produced by the push of 
the cam is at a right angle to the surface of the diaphragm. In prac- 
tical commercial use, the principles applied in the loose link coupling of 
the pitman, in this right angle thrust against the wear pièce of the dia- 
phragm by the cam projection, and in then giving space for elastic re- 
turn of the diaphragm, are the éléments taken from this patent, and 
with which we hâve to do in this suit. 

The inventor says that he prefers to employ a horn, or résonant 
amplifier, and also a case around the pitman or rotary driving part; 
but he also says that neither the résonant amplifier nor the case is nec- 
essary. He says that the diaphragm may be actuated by any mechan- 
ical connection, although he prefers the loose link form of pitman. As 
a source of power he prefers a rotary motor ; but this is to be used in 
connection with a pitman or reciprocating mechanism, and is not 
specifically mentioned as carrying the cam disk upon the armature 
shaft. 

It may be assumed, however, that it would be no invention to em- 
ploy a rotary motor to actuate a cam, after the disclosure of Hutchi- 
son's spécifications, or in view of other patents such as Byng, No. 14,- 
642, of 1896 (British). In fact, Hutchison inserted in this original 
application claims subsequently carried into the third patent, and cov- 
ering the use of a rotary motor, inclosed in a case and driving a cam 
disk, with projections like those of Fig. 9 of this first patent, but only 
in combination with other parts. 

The application was divided in the Patent Oifice and a part refiled 
on October 14, 1908. Upon this letters patent No. 923,122 were issued, 
upon the 25th day of May, 1909, and are generally referred to as the 
third patent in this suit. The spécifications in gênerai follow those of 
patent 1, saying that a case may or may not be necessary. Preferably 
a resonator or horn may be provided, and an electric motor, in connec- 
tion with the resonator diaphragm and case, is arranged so that the 
periphery of the rotary driving member has "a plurality of cam sur- 
faces contacting with the wear pièce or thrust member on the dia- 
phragm." The cam is based upon the disclosure of Fig. 9 of the first 
patent. This cam is mounted directly upon the armature shaft of the 
small rotary motor. The case is made water and dust tight. The cam 
face is designed to furnish the résultant force in a direction perpendic- 
ular to the diaphragm surface, and the patentée states that the cam is 
preferably of low pitch on the advancing side. (It will be noticed that 
no limitation is stated in this connection as to the form of the cam 
beyond the crest.) The thrust member or wear pièce on the dia- 
phragm is preferably relatively low, and this diaphragm is preferably 
placed close to the closure or cap around the rear end of the horn and 
at the front of the case. 
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The spécifications state that the operating voltage for the motor may 
be low, although powerful sounds may be produced, and that little 
current will be consum-ed, so that storage batteries or a small generator 
driven by the engine may be used to furnish power. 

This patent describes the form of diaphragm preferred by the in- 
venter, substantially equal in size and diameter to the front of the 
case, and held by suitable w^ashers clamped between the end of the case 
and the closing cap around the horn. A diaphragm of relatively great 
diameter, stifïness, and ampUtude of vibration, preferably mounted for 
vibration on both sides of normal, and, for example, when 6 inches in 
diameter, having an amplitude of vibration from ^/sa to °/3 2 of an 
inch, is indicated as a properly virorking embodiment of the invention. 
The material of the diaphragm in this patent is said to be selected for 
the purpose of securing elastic and acoustic properties, without référ- 
ence to electro-magnetic properties, and may be made of soft iron, 
spring Steel, wood, etc. The projections upon the periphery of the 
cam disk are eut away beyond the high point or crest, so as to allow 
as much space for the elastic return of the diaphragm as is needed and 
to use the same amount of time as was allowed for the advancing 
thrust. In other words, the dépression behind each cam, and the ad- 
vancing slope of each cam, occupy substantially equal parts of each 
révolution or circumference, and the cam is in this respect symmetrical, 
allowing the diaphragm at least as much time for return as is allowed 
for the blows from the cam. The cam projections are of equal height, 
and by the use of an electric motor a wide range of speed can be se- 
cured. The testimony shows that speeds as high as 30,000 cam con- 
tacts a minute hâve been measured and compared in the commercial 
device of the complainant, and the tone available for the purposes of 
alarm begins at 8,000 or less ; the only différence caused by increased 
speed of révolution being a jump from one tone to a higher harmonie 
(or to a higher harmonized f requency) when the speed increase is suf- 
ficient to force vibration at the rate required to produce the higher 
note. 

The rotary motor is said to be particularly adapted for the purpose 
indicated, because the shunt winding of the field compels révolution in 
the desired direction without regard to the direction of the current 
supplied to the motor. The shape and relative arrangement of the cam 
surfaces, as between the driving surface on the cam wheel and the driv- 
en surface upon the diaphragm, can be varied considerably, if the re- 
suit be a positive thrust in a direction vertical to the diaphragm. 

This patent also states that : 

"When in full opération, the spring of the diaphragm Is partly forced and 
partly free, and the note produced Is of a frequency equal to the révolutions 
per second multiplled by the number of cam projections." 

The patentée states that the number of cam projections and their 
distance apart will be best determined (that is, are to be preferably ar- 
ranged) so that when driven at the desired speed (that is, the speed 
planned for use) the cam surfaces will permit the elastic return of the 
diaphragm through a desired distance, before the next cam projection 
causes an outward movement. It is évident that this desired distance 
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is a distance which will "bring the diaphragm back of its normal plane 
and produce actual displacement of the air in front of the diaphragm, 
which is necessary for the production of sound. The patentée says 
that the rates and frequencies of movements forced on the diaphragm 
may be independenf of the frequency of free vibration of the dia- 
phragm ; that is, that the f orcible displacement of the diaphragm need 
net be at the same rate at which the diaphragm would vibrate as a 
whole or in sections, if struck with a single blow. But the patentée 
says that great résonant effect, with small expenditure of power, will 
be attained when the forced displacement of the diaphragm and its 
natural vibrations to and fro under the impact of thèse blows adjust 
themselves so as to correspond. He suggests that this be done by 
multiplying the number of cams and correspondingly increasing the 
periphery of the disk, so as to maintain the relative spacing of the 
cam projections. And he states that the rate of positive outward dis- 
placement of the diaphragm is necessarily limited by the time required 
for the elasticity of the diaphragm to bring it back within the range 
of the cam projection. If the cam contacts occur more frequently than 
the natural period of elastic vibration, the cam contact will interfère 
with the full swing of the vibration and shorten its amplitude. Hence 
the patentée says that the outward forced movements of the cams are 
to be preferably harmonious with the times and velocities of the elastic 
return movements, although suificient space or pitch of the surface 
back of the cam projection may allow the elastic return to be more 
rapid than the outward movement, if the forcing side of the cam be 
of less pitch. The patentée further says that, with the partly forced 
and partly free movements above described, the use of a horn res- 
onator, having a pronounced natural frequency, will cause the natural 
vibratory movements of the diaphragm to harmonize with the natural 
frequencies of the horn. With an electric motor drive by which the 
speed varies in proportion to the work done, the "device" will tend to 
act in synchronism or harmony with one of "its oum natural frequen- 
cies"; that is, the note produced will tend to remain as caused by the 
vibration at a rate of natural frequency for the entire instrument, until 
thé power increases to such an extent as to overcome the load or work, 
and to cause a vibration at the rate of the next natural frequency. 

To return for a moment to the first patent in suit, we find that the 
patentée has stated many more possible forms and arrangements of 
parts available for the pitman or eccentric connections, and even de- 
scribes the blow delivered to the diaphragm as "a tapping impact," or 
a "positive forced vibration," or a "partly forced and partly free elastic 
vibration." With the tight connection, he states that the crank throw 
and the amplitude of the vibration are equal; with the link or loose 
pitman connection, some lost motion is possible, thus allowing of some 
vibration of the diaphragm inside of the limits furnished by the ex- 
tremities of the link as the shaft of the pitman is pushed either for- 
ward or back. The patentée also says that, with the tight rod connec- 
tion, some angular flexure of the diaphragm will be caused, and this 
will hâve to be considered in connection with some of the prior art 
patents, and will be referred to later. 
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In other respects, the disclosures of the drawings and spécifications 
of the first patent are either similar to those in the third patent or 
vary f rom them only in the différences caused by the use of the rotary 
electric motor described in the third patent. 

We need therefore repeat the language of this first patent no fur- 
ther, except to specify the claims sued on and to refer to thèse and 
the other claims of the patent vvhen viewing the prior art. Thèse 
claims of patent No. 923,048 are as f ollows : Nos. 16, 17, 19, 24, 27, 
29, 36, 37. It seems unnecessary to repeat them in this opinion, as réf- 
érence to the letters patent is necessary in any event. 

The second patent in suit, No. 923,049, dated May 25, 1909, was 
issued upon an application filed May 16, 1907. This patent has to do 
with the vibrations of the diaphragm^ and the application of the cam 
surfaces thereto, as indicated in the first patent, and as applied in the 
third patent. The patentée states that great carrying power and loud 
Sound are obtained by great amplitude of vibration with high fre- 
quency (greater velocity of vibration). Increased amplitude, with a 
decrease of velocity (such as increased amplitude through the use of 
a heavier diaphragm, thus diminishing the velocity, unless the power 
and speed be increased), will produce a low, ineffectuai note for the 
purpose of alarm. The patentée therefore indicates that the desired 
note for alarm purposes lies within certain definite limits of f requency 
of vibration, resulting f rom the size and proportion and shape of parts 
and the power used. He comments upon what has been ref erred to in 
describing the first patent, and states that, in order to get greater vibra- 
tions and higher velocity without destroying the diaphragm, he seeks 
to hâve the vibratory spring as much as possible or wholly in the direc- 
tion normal to the surface of the diaphragm, and to avoid segmentary 
or high frequency vibrations of parts of the diaphragm, except as 
thèse are necesjary incidents to any bodily displacement. He again in 
this patent describes the arrangement of the cam surfaces and the con- 
tact pièce upon the diaphragm, and spécifies that this contact pièce 
should hâve a large enough base, and its surface should be so shaped 
that the résultant thrust of the force applied by the cam surface fallS; 
when projected, within the base of the contact pièce. He states that 
by making this base small, and bringing the résultant thrust as much 
as possible in the direction of a perpendicular to the diaphragm, he is 
able to avoid the necessity of using too large a diaphragm, or of being 
compelled to clamp the diaphragm so far from the center as to necessi- 
tate localized bends, which tend to break the diaphragm and to increase 
its weight to a point where satisfactory velocity is interfered with. He 
states that proper arrangement will enable the device to cause a pos- 
itive displacement out of normal by each cam projection, thus causing 
an acoustic wave or impulse of great amplitude, and that thèse acoustic 
waves may be made sufficient in number to give a note available for 
use as an alarm signal. But he recognizes that the rate of displace- 
ment may not be the same as the elastic retum. He thus applies force 
to move the diaphragm as a whole, while "the production of high fre- 
quency vibration and noise" is merely incidental. He states that in 
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prior wheel-operated alarms the power is applied to strike the higher 

frequencies. 

"Xelther the directions nor tlmes of Us application bear any definite re- 
lation to bodily movement, and, if there is any bodlly movement, it is wbolly 
ineideiital and Insignificant" 

He describes in this patent and shows in the drawings a cam hav- 
ing more than two projecting cam surfaces, and having thèse cam sur- 
faces of substantially symmetrical slope on each side of the high point. 
He shows in Figs. 2 and 15 the contact or wear pièce of the diaphragm 
when in normal position, substantially at the bottom or low point of 
one of the recesses between the cam projections. He has indicated a 
gênerai arrangement of parts capable of allowing attachment of the 
signal to either side of the automobile, and he has again illustrated a 
method of actuating the device by contact with a rapidly revolving 
member of the automobile, or by means of an electric motor. He spéc- 
ifies the arrangement of the anvil or contact pièce upon the diaphragm, 
so as to make the vibratory stress take effect in the direction of the 
greatest strength of the fibre of the diaphragm. He provides for ad- 
justment of the axis of the rotary cam so as to save unnecessary ex- 
penditure of power, and to secure a sufficient normal displacement of 
the diaphragm without causing a destructive strain by the repeated 
blows of the cams. He provides for the use of lubricating parts and 
drainage holes in the case. He spécifies diminution of weight or load, 
by réduction in the size of the contact pièce, or by bending up part of 
the diaphragm for this purpose. He then states in his spécifications 
two paragraphs which will need considération in connection with the 
prior art. Thèse are not made use of in the commercial form of horn, 
but do throw Hght upon the patentee's ideas of the phenomena pro- 
duced and the means used to produce the same (letters patent No. 
923,049, page 5, lines 124 to 131, and page 6, lines 1 to 8) : 

"The diaphragm may be of skin, parchment, wood, flber, glass, board, or 
other desired material, because the method of opération of the device does 
not require the material to be magnetic, and almost any desired amount of 
power may be applied through the rotary cam." 

"An iregular note may be produced by having the projections of the cam 
irregularly spaced, or by having them arrangea eccentrically of the axis. 
Varions concordant effects may be produced by regular spaclng of regular 
groups of cams about the periphery of the rotary member." 

In letters patent No. 923,122, where the rotary cam alone is to be 
used, the patentée shows his idea of équivalents by specifying that he — 

"may make the diaphragm of * • * any desired quallty of elastic ma- 
terial, as, for instance, soft iron, spring steel, wood," etc. 

Whether the driving instrument is a friction wheel or an electric 
motor, he recognizes and states the necessity of immediately throwing 
the parts into substantially full normal opération, and of stopping 
the révolutions of the cams without a graduai dying away of the sound. 
The patentée then sets forth a method of sélection and arrangement 
of parts by which results may be obtained, illustrating what he has at- 
tempted to describe, and teaching any person endeavoring to embody 
the patent in a device how to manufacture the same. In so doing, he 
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enters into a disquisition or discussion of the phenomena produced or 
to be observed (page 7 of letters patent No. 923,049), and thèse state- 
ments are contained in this second patent in suit only. 

The défendants contend that the patentée has thereby attempted to 
describe the functions or action of a device made up in accordance 
with one of the forms shown by the drawings and spécifications, and 
that the claims of this second patent (as well as those of patents 1 and 
3) are no more than a statement in concise form of the functions thus 
explained. 

If this contention be correct, it is évident that the patentée could 
not obtain a valid patent for the mère statement in language of the 
physical phenomena observable by the opération and use of the différ- 
ent parts of the device (Marchand v. Emken, 132 U. S. 195, 10 Sup. 
Ct. 65, 33 L. Ed. 332), nor for the production of well-known results 
by the use of larger or différent équivalents by means of which the 
phenomena may be more easily observed or satisfactorily analyzed 
(Planing Machine Co. v. Keith, 101 U. S. 479, 25 L. Ed. 939, American 
Road Machine Co. v. Pennock & Sharp Co., 164 U. S. 26, Y7 Sup. 
Ct. 1, 41 L,. Ed. 337, and Marchand v. Emken, supra). 

Nor could a patentée obtain a vaHd patent under the guise of a 
"method" claim by describing such machine functions and stating that 
he claimed a patent for the resuit ; i. e., the illustration of the phen- 
omena described. Corning v. Burden, 56 U. S. (15 How.) 252, 14 E. 
Ed. 683. The mère use of the word "method" does not prove discov- 
ery of a new process or a useful and novel way of producing the de- 
sired results or functions through an original application of well- 
known principles, with well-known materials and well-known parts of 
différent prior art devices and methods. Union Match Co. v. Diamond 
Match Co., 162 Fed. 148, 89 C. C. A. 172; Westinghouse v. Boyden 
Brake Co., 170 U. S. 537, 18 Sup. Ct. 707, 42 L. Ed. 1136. 

[1] The patentée has claimed in the présent case devices to create 
a Sound, and also the way or method of arranging and using the parts 
of the device to make it produce a sound of the sort desired. In so 
far as this resuit is a noise or signal, it is impossible to patent the noise 
itself; but, if that noise be produced by a patentable method, there 
would seem to be no reason why a valid method claim should not be 
included with the claims for the combinations of parts shown in the 
device. Risdbn Locomotive Works v. Medart, 158 U. S. 68, 15 Sup. 
Ct. 745, 39 E. Ed. 899, and cases cited ; Leeds & Catlin v. Victor 
Talking Machine Co., 213 U. S. 318, 29 Sup. Ct. 495, 53 E. Ed. 805. 

The défendants contend, rightly, that the production of a similar 
noise by another method or unequivalent devices would not be inf ringe- 
ment ; but the complainant may use the resuit produced as évidence of 
the occurrence of similar physical phenomena. If the instruments 
producing those phenomena are the same, it is a necessary conclusion 
that the methods of production are similar, and a valid method claim 
might be infringed, even when the product itself is unpatentable. 

It is impossible to quote at length the statements of the patents 
which are involved in the contentions of both parties upon this ques- 
tion. They must, however, be considered in reaching the conclusion, 
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and must also be kept in mind in the subséquent discussion of the 
earlier patents. 

The clainis relating to the lubricating devices, the drainage arrange- 
ments, and a number of other daims stating mère refinements or al- 
ternative arrangement of parts that hâve nothing to do with the com- 
plainant's or défendants' device, might be quoted as illustrations of 
the patentee's thoroughness in description and industry in obtaining 
the issuance of a patent, in which a cîaim for every possible arrange- 
ment of spécifie parts might be distinguished from claims covering 
other arrangements. In other words, the patentée has included many 
spécifie claims, rather than a few gênerai claims, and has introduced 
many of the mechanical équivalents in the form of definite descrip- 
tion. 

Thèse claims hâve to be considered as a part of the patent in the 
study of its teachings and in interpreting its language. They hâve to 
be considered in connection with the prior art, but only those upon 
which infringement is charged in this action need be embodied in this 
opinion. They are claims 1, 2, 8, 12, 13, 22, and 30, for the wording 
of which référence must be had to the patent. 

The third patent has been substantially described in connection with 
patent No. 1, and in the spécifications (as has been indicated) many of 
the statements and propositions of the first and second patents are 
repeated. The invention of patent No. 3 is confined entirely to a de- 
vice using the rotary motor described, or the rotary cam and diaphragm 
used in connection with such a motor. As in patent No. 2, there are 
a number of claims covering refinements or particular forms of device 
not shown in the commercial devices of either the complainant or de- 
fendants, and of use only in studying and testing the patentee's ideas 
and statements in connection with the prior art. 

The claims relied on in this suit are 1, 2, 3, 4, 5, 6, 7, 8, 9, 13, 14, 
15, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 35, 36, 37, 38, 45, 47, 
48, 52, and 53, and will be quoted herein only by référence to the 
patent. 

The development of the patentee's idea, with the sélection and work- 
ing out of the particular device which has proved successful on the 
market, indicates the différence between the patentee's idea of utility 
and salability of the invention and the successful commercial applica- 
tion thereof . That such an idea may be patentable, even though com- 
mercially nonsuccessful, until further development has occurred, or 
even until further invention has been devoted thereto, is shown by such 
cases as the Téléphone Cases, 126 U. S. 1, 8 Sup. Ct. 778, 31 L. Ed. 
863 ; and, on the other hand, knowledge of the principles of physics, such 
as are justly attributed to Von Helmholtz, would not prevent the pat- 
enting of a new device making use of or embodying those principles. 
In the présent case the file wrapper shows that many of the ideas were 
developed and worked out, and the statements modified by cancella- 
tions and inclusions in the spécifications and in the claims, during the 
time that the applications were pending in the Patent Office. The 
greatest industry and ingenuity were shown by the solicitors as well 
as the patentée, and many of the statements in the spécifications, as 
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well as much of the language of the claims, is open to the criticism 
that the results of expérimentation and the production of phenomena 
are described at the same time as the device or method used is being 
explained, and it is dilïicult to separate what is patentable, or even to 
carry in mind what is claimed as the invention itself. 

The record in this case contains many hundred pages of testimony, 
in which the statements of the patent, ali physical phenomena describ- 
ed or referred to by the patentée, and even by the witnesses, the dis- 
closures of the prior art, and the accuracy of observation of both the 
patentée and the witnesses are discussed. Both parties in their briefs 
make assertions that certain contradictory propositions are true, and 
that it is unnecessary to consider further différences which, during 
the progress of the trial, compelled the taking of testimony in great 
volume upon thèse particular points. Each counsel then proves his 
point by referring to the voluminous testimony of the experts upon 
thèse questions. In a number of instances, the premises from which 
the experts drew their différent conclusions hâve been questioned and 
their conclusions contradicted. Hence it has been necessary to read 
and consider ail of the testimony to test the understanding, reliability, 
and reasoning powers of the experts, and to learn what were observa- 
tions of fact by them and what were matters of opinion. 

The défense introduced an expert as a witness who entirely avoided 
reading or considering the language or substance of the claims in suit. 
His testimony deals entirely with the physical construction, capabili- 
ties, and activities of the exhibits in the case, the principles of physics 
involved and illustrated thereby, and discussion of prior art patents or 
devices produced to illustrate them. 

Another witness for the défendants testified only from the claims of 
the patents in suit. He attempted an interprétation and classification 
of the patents and of the devices of the prior art from the standpoint 
of thèse claims. 

The complainant used one witness, in rebuttal as well as in the 
prima facie case, who covered both the phenomena and principles un- 
der discussion, the patents of the prior art and in suit, and the ex- 
hibits in the case, as classified or tested or read under the claims of 
the patent in suit. 

It is net necessary tô state in détail the points of différence caused 
by this division of labor on the part of the défendants' witnesses, nor 
to discuss the matters in which the experts difïered as to the explana- 
tion of certain results, or disagreed in their observations and conclu- 
sions from certain experiments and from the physical exhibits in the 
case, as well as in stating the disclosures and embodiments of the paper 
patents introduced as constituting the prior art. Thèse matters hâve 
to be borne in mind and weighed in connection with reaching conclu- 
sions from the testimony and in forming opinions as to the facts prov- 
en by the testimony. But it is impossible in an opinion to set forth 
in détail ail of the separate matters forming the basis of the gênerai 
resuit. 

[2] As has been indicated above, the patents in suit describe certain 
devices and methods of producing a characteristic sound. They con- 
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tain much argument or statement as to the way in which the alleged 
invention is demonstrated or illustrated by certain spécifie parts and 
forms of the device, and as to how tlie parts act. In spite of tiie in- 
clusion of thèse other matters, certain àpparently novel arrangements 
of parts, capable of producing the desired resuit and physically illus- 
trating the principles involved in the production of such results, hâve 
been set forth and plainly involve invention, unless previously shown 
by earlier patents or by actual public use, when performing similar 
functions and teaching substantially the same application or use in the 
prior art. Mère possibility of a suggestion for further discovery or 
invention, like the unappreciated due or idea shown by a sketch and 
not covered bv any claim, is not anticipation. A. R. Mosler & Co. v. 
John Lurie, 2Ô9 Fed. 364,126 C. C. A. 290. 

It is évident that any sound might be used and in a sensé be avaîl- 
able as a signal. Certain sounds, principally because of their musical 
qualifies, are of little use as warning signais, if the warning is to be 
conveyed by the sound, and not by a process of reasoning after the 
sound has drawrn attention and observation. The warning signal, too, 
must be loud, and possess the other qualities discussed earlier in the 
opinion. 

The construction of the patents in suit and the allowance of the 
various claims hâve been attacked upon the ground that the claims 
included in each ofthe three patents describe inconsistent and différent 
constructions ; in other words, that the patentée has included, in each 
of the patents, claims for a diaphragm actuated by a solid pitman or 
rod, with an eccentric and means to operate the eccentric at a high 
speed, and a diaphragm with a rotary driving member operated by an 
electric motor, and many descriptions of cases, oilers, drainage holes, 
and arrangement of friction drive or cam surfaces, in such a way as 
to make it évident that no one signaling device could make use of ail 
the ideas claimed as invention in one structure. 

It is évident that something like this suggestion led to the division 
in the Patent Office of the appHcation for patent No. 1, but neither the 
patentée nor the Patent Office went so far as to completely separate the 
claims relating to the particular style of horn or signal, from the stand- 
point of the means of actuation, nor were the patents divided from the 
standpoint of means and methods. 

Patent No. 1 contains claims 27, 29, and 37, describing the method 
of producing a signal, and also claims for a great number of devices, 
some of which actuate the diaphragm through a fixed connection with 
the pitman, while others actuate it by means of the cam surfaces. 
But if both are équivalent or exchangeable parts of one patentable de- 
vice, and if each divided or separated part is patentable of itself, the 
elaims would not seem to be necessarily void, nor the patent invalid. 
Leeds & Catlin v. Victor Talking Machine Co., supra; Hohman Co. 
v. Tagliabue Co. (C. C.) 175 Fed. 87. 

The second patent describes devices. alone, but has claims cover- 
ing both the pitman and motor as actuating methods; while patent 
No. 3 describes only devices and only in connection with the use of an 
electric motor. No one of thèse claims is inconsistent with any other 
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claim, in the sensé that it could not be used conjointly or in connection 
with ail other claims of the same type of machine. Each set o£ claims 
as to an équivalent for some part is consistent with the other claims 
affecting the complète machine of the séries or type to which the par- 
ticular claim relates. In so far as every claim of any particular pat- 
ent must of itself describe a patentable invention, régulations or stat- 
ute might go so far as to require that every patentable claim of inven- 
tion be presented separately, and thus compel the issuance of as many 
patents as the patentée can or must draw claims. But such a rule 
would be plainly impracticable, if not trivial, and the dividing line be- 
tween this extrême and the other extrême, of combining inconsistent, 
separable inventions (or claims foreign to the device or machine which 
is described as embodying other claims of the same patent), cannot be 
discovered by any definite standard of interprétation until the other 
extrême is reached. 

It is apparent that, with proper régulations and constructions, the 
Patent Office should not issue a patent for two entirely distinct inven- 
tions upon the same application and with the same grant of letters 
patent; but if a patentable invention — that is, a device or m.ethod — ■ 
contains certain differing applications, patentable by themselves (yet 
actually forming a part of the gênerai scheme or construction which 
is described as the comprehensive or main invention), then, not only 
the claims which are consistent with each other in one form of the 
device, but also ail claims which are consistent with each other in the 
variation caused by a différence in type or différence in choice of some 
primary élément (of itself the équivalent of some other primary élé- 
ment in the original device or complète patentable combination), may 
be included legally in one patent for the complète invention. If so is- 
sued with joinder of claims by the Patent Office, no invalidity is neces- 
sarily shown. 

This may be carried back as far as the patent of the combination 
or as the patentable device comprises one gênerai patentable embodi- 
ment of idea, and is not a mère aggregation of the parts or of sep- 
arate inventions, in which no one gênerai claim, applying to ail forms 
of the device and covering every claim urged thereunder, can be found. 

[3] The défendants recognize this proposition, but attempt to show 
the patents in suit to be invalid by contending that the only mechanical 
combination really shown by the claims is the mechanical vibration of 
a diaphragm with certain means or attendant devices used in earlier 
patents in the same way. They also contend that the mechanical vi- 
bration of a diaphragm, for the purpose of creating sound waves by 
the movement described, was old in the art when Hutchison filed bis 
application. 

It will be seen that this argument raises the principal question of 
the case. The patents as a whole are consistent, and can be supported, 
if the idea of the device generally, with the différent équivalents or 
parts necessary for its actuation, was capable of being patented as a 
whole as a new invention by- Hutchison. On the other hand, if Hutchi- 
son merely described certain ideas or devices old in the art, and, with- 
out suggesting or describing any new patentable use, arrangement, or 
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application of the devices, merely proceeded to string together, on the 
unpatentable structure, new combinations of varions sorts to produce 
the same resuit, then, in so far as thèse new combinations did not of 
themselves show patentability, the claims would be invalid. Even 
though some of the combinations should show patentability, the gên- 
erai claims for the entire device and ail method claims would be in- 
valid, and the défendants' structures would hâve to be tested f rom the 
standpoint of infringement of the particular claim. 

In this very way the défendants seek to show that, when narrowed 
to particular combinations or arrangements of parts, the Hutchison 
patents could not be read so as to include the défendants' devices, and 
thèse devices are said by the défendants to be rather those of the 
prior art, such as Pierman and Gieseler, which will be considered in 
that connection. 

Passing by, therefore, the immédiate détermination of the various 
claims, f rom the standpoint of improvements or new combinations, we 
will take up the patents, instruments, and writings of the prior art, 
including those pleaded as anticipations. 

The experts for both sides hâve enumerated seven différent physical 
parts in the complainant's and défendants' commercial signaling de- 
vices. They hâve used this arrangement in construing the Hutchison 
patents, in comparing the complainant's horn with the claims of the 
patent or with the défendants' horn, and in cortiparing the défendants' 
horn with the patents of the prior art. Thèse seven éléments as stat- 
ed by the complainant are : 

(1) A small rotary motor requiring low voltage current 

(2) A cam wheel. 

(3) A diaphragm. 

(4) A contact or wear pièce. 

(5) A horn or resonator. 

(6) A casing. 

(7) Means for adjusting the position of the différent parts. 

The défendants' expert includes, in making up a similar list, the 
corresponding parts of the devices of the first and second Hutchison 
patents, and stating them in the same order he names : 

(1) The actuating means (an electric motor or something else). 

(2) Transmitting means (a rotary disk with cams or something 
else). 

(3) An air-vibrating member (diaphragm or something else). 

(4) Transmitting means (wear pièce or some other member between 
the cam and the diaphragm). 

(5) A horn or resonator. 

(6) The casing. 

(7) The adjusting means. 

IBoth experts add as an eighth part, or as a gênerai essential, the 
wires, switch, and battery for applying current. 'Thèse the défendants' 
expert names as controlling means, in the sensé that without the appli- 
cation of current, the driver of the machine could not operate the 
signal. But this use of the word "control" must be carefuUy distin- 
212 F.— 14 
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guished from the so-called harmonizing or reciprocal adjustment of 
speeds and vibrations because of the amount of current load, the nat- 
ural rate of vibration of the parts themselves and the interférence 
caused by the relation of the parts with respect to one another. 

The défendants allège that Hutchison specified the choice of "any 
suitable material" for his diaphragm, the use or omission of a horn, 
the possibility of using a horn of any shape, the use of a cam with 
surfaces of any shape (providing a direct thrust and allowing of an 
undisturbed or elastic return), the use of a casing or not, the possibil- 
ity of adjustment so as to increase or decrease the load (from the 
point where the motor would not operate the cams to a point where 
the contact was so slight as to give insufficient vibration of the dia- 
phragm), the choice of any size or thickness of the diaphragm, which 
would allow forcible displacement and elastic return, the use of a tight 
connection or a loose Hnk, a friction drive or motor, a pitman operated 
by an eccentric, or by some other positive means. They argue, there- 
fore, that he has in efïect claimed but two essential éléments, viz., 
some sort of a diaphragm, and something to cause the diaphragm to 
be displaced and vibrated or bent, and then caused to return in readi- 
ness for another blow. They go so far as to claim that Hutchison has 
attempted to patent a mère noise, and that he has not described or spec- 
ified what noise, so long as it is a loud or disagreeable and s.tartling 
noise. They claim that his commercial horn produces a loud, disa- 
greeable, startling, or alarming noise, which is merely the efïect upon 
the human ear of a repeated vibration of a metallic diaphragm at a 
substantially predetermined speed, and hence that any similar rapid 
disturbance of a comparatively similarly sized metallic diaphragm must 
produce a similar noise. They argue from this that the Hutchison 
patent is invalid, as they assert that the vibration of a diaphragm, at 
a speed which could be substantially predetermined and caused by 
transmitted force through a rod or cam, was old in the art and has 
been shown by prior patents. They also assert that the use of the 
horn or resonator was well known or understood, and deny the novel- 
ty of control of the motor by the resonator and diaphragm. 

In this way they allège that both the complainant and défendants 
are using old ideas, and that Hutchison has not described any patent- 
able combination or new arrangement of parts. They say that Hutchi- 
son, or those developing the idea of his patent, at a time prior to the 
final allowance of that patent, had merely succeeded in adapting one 
old form of mechanism for vibrating a diaphragm by hand or friction 
or by an electric motor; that his wear pièce is but one form of vari- 
ous transmitting means shown in earlier patents; and that he and his 
solicitors, in attempting to describe the arrangement of the parts which 
he had assembled, and their physic'al movements and behavior when 
in opération, hâve donc nothing more than to elaborately state the 
functions of the particular choice of parts which he saw fit to use, 
with the insertion of ail the équivalents of which he could think, al- 
though ail were old in the art, and that he then claimed as invention 
the conclusions of his study of this particular machine. 

One further matter presented by the défendants must also be stated 
in anticipation of the considération of the prior art. The complainant 
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has calculated and argued that arithmetic détermination of the speed 
of vibration and of cam contacts proves its contention that various 
parts hâve a harmonizing or standardizing effect upon the rotation 
caused by the electric current, and the speed of vibration of the dia- 
phragm under the influence of that current. They hâve shown that, 
beginning with 4 (or less) ordinary dry cells, the rate of vibration of 
the diaphragm and the note produced by the signaling device remain 
substantially constant until, by the addition of cells up to 10 or 12 
in number, and the corresponding increase of current, a speed of 30,- 
000 cam contacts per minute is produced. The increased amplitude 
of vibration, or the increased loudness of tone, or the increasçd work 
from more rapid and more fréquent cam thrusts (whichever may be 
the actual resuit), does finally cause a jump in the note to the next 
harmonized or next substantially constant speed of vibration (which 
is at some note higher in the scale than the one just left), and that 
there again the note will remain substantially constant, even though a 
large increase of power be applied. They hâve shown, by braking a 
cam with some exterior object, that the load upon the motor can be 
increased until the cam contacts are so infrequent, at a slow rotation 
of the cams, as to give, for short intervais, substantially silent rota- 
tion. This is apparently caused by the free elastic vibration of the 
diaphragm, at such a rate as to synchronize with the interférence of 
the cam contacts, so as to cause a skipping of the successive engage- 
ments, while the diaphragm is vibrating freely, but not rapidly enough, 
nor with sufficient amplitude, to make audible sound. 

It would appear from this illustration that the load upon the motor 
must not be increased to a point where it will prevent the necessary 
rapidity of vibration of the diaphragm, and hence that adjustment, 
in the sensé of measuring the propinquity and thrust of the contact 
surfaces, is necessary, and also that, if the amplitude of vibration re- 
mains substantially the same, increased speed, under additional power, 
will cause an additional number of cam contacts, without thereby 
changing the résultant vibration of the diaphragm and the production 
of tone, until the increase in the number of cam contacts causes a dis- 
tinct increase in the résultant natural frequency of the diaphragm vi- 
brations to the very next temporarily steady rate, and with sharp or 
sudden Jumps from one rate of vibration to the other. This makes it 
possible to produce, by the quick application of reasonably constant 
power, a rate of rotation of motor, and a speedily formed, loud, and 
disagreeable sound, in connection with which there are sudden raisings 
and lowerings of pitch, with harsh overtones and breaks from silent 
speed to f uU résonance. Each change from one gênerai rate of vibra- 
tion to the next (higher or lower) is attended with similar discordant 
or harsh conflict of notes, ail of which possess the qualities discussed 
earlier in this opinion, by giving a useful alarm signal where warning 
is intended. 

The évidence shows a number of experiments and tests intended to 
demonstrate the truth or falsity of thèse daims. The défendants' ex- 
pert has attached a mirror on either side of the center of the diaphragm 
of a so-called Pierman device, and by reflection of the beams of Ijght 
upon a screen attempted to détermine whether ôr not the paralleî 
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beams from the two mirrors were deflected apart, when the dîaphragm 
was pushed out by the cam contact. He argued that if, under the 
influence of the cam, the diaphragm were convexed at the center, the 
beams or rays of light would be thrown apart, whereas, if the dia- 
phragm were merely bent or buckled by a sidewise thrust or scraping 
of the cam contact, bodily displacement, with free elastic return, would 
not be shown, but, on the contrary, either mère sounding board vibra- 
tions, or the tapping displacement or buckling, such as will be referred 
to under the Gould patent, would be indicated. 

The complainant's expert had by the use of one mirror tried to 
prove with the Hutchison diaphragm the absence of tilting or buckling. 
But the défendants' testimony merely showed that the so-called Pier- 
man device as offered in évidence did not buckle or tilt. The beams of 
light remained substantially parallel, or were deflected apart, and this 
would seem to indicate that the experiment was not carried out in 
such a way as to measure any flexing deflection, or that the flexing of 
the point or button did not produce much central flexing of the dia- 
phragm, and probably little bodily displacement or free vibration. 

We are left to the ordinary conclusion that, if the diaphragm be 
bodily displaced, it must bave a bodily elastic return, whereas, if there 
is any tendency to twist or to buckle any diaphragm, there will be a 
tendency to reverse on the return, and in so far as this buckling or 
twisting of the diaphragm might produce sound it would increase the 
harsh or discordant effect of the signal, but bas no bearing upon the 
question of invention or patentability of Hutchison's disclosure. If 
Hutchison's idea of causing bodily displacement of the diaphragm, 
with free elastic return, in a direction at right angles to the gênerai 
plane of the diaphragm, and in the way described in the patent, was 
original with him, it is patentable over Pierman, which in that respect 
follows Gould, as will be shown later. 

It should be borne in mind that a sounding board resonator, caus- 
ing vibration of the atmosphère through ripples or waves transmitted 
from the surface of the sounding board, is entirely distinct from a 
plunger which moves (backward and forward) the air in front of its 
surface, and is also entirely distinct from what is known in the art as 
a diaphragm. This last is understood as meaning a surface whicH caus- 
es bodily displacement or movement of the body of air in front of the 
surface, while the perimeter or outer edge of the diaphragm remains 
in the same gênerai position. A partial bending or displacement of the 
diaphragm may cause vibration of its surface, imparting to the at- 
mosphère sound waves in the sounding board sensé, while a plunger 
may impart forcible displacement, causing, in connection with the res- 
onator, sound waves similar to those produced by the diaphragm. 

But the three devices are not équivalents of one another in ail ways 
in which they can be used. In the same way a horn, like a speaking 
trumpet, may hâve such arrangement of its sides and such curvature 
at the bell as to respond to any rate of vibration, and thus to intensify 
ail tones of the voice. A mégaphone with regular sides, upon an even 
slope, and without bell or longitudinal curvature, may intensify and 
direct the sound waves. An organ pipe may cause sound waves 
through vibrations set up by the movement of air within jts length, 
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and will be a closed or open pipe, according to the point and manner 
of construction where the sound waves are set in motion. The nodes 
and loops of a closed or open pipe, and the acoustic length thereof, 
are matters settled by long study and experiment, and none of thèse 
ideas are of themselves patentable. 

Hutchison spécifies that a resonator may or may not be used, and 
experiments in the case show that différent resonators hâve substantial- 
ly no effect in changing the character of the tone (except as the load 
upon the motor assists in harmonizing), and that the différence between 
a speaking trumpet and mégaphone or a straight tube as a resonator 
merely affects the carrying power, gênerai penetrating qualities, in- 
crease of loudness to a certain extent, and the range of tones to which 
the resonator responds. 

The use by Hutchison of a comparatively large diaphragm and of a 
resonator with a large mouthpiece opening removes f rom the structure 
the gênerai magnifying character of the speaking trumpet or méga- 
phone, that is, of the intensifying reflector, and gives to the resonator 
only the improving qualities of . sharpness, direction, and somewhat 
better carrying ability, with a harmonizing effect in connection with the 
action of the diaphragm case and cams. 

The présence of the resonator adds to the résultant restraining in- 
fluences of the other parts of the device, increases the load upon the 
motor to such an extent that the resonator does hâve considérable ef- 
fect in this harmonizing or standardizing of the diaphragm vibrations 
between the speed limits, and thus assists in establishing what bave 
been called the différent harmonies of the lowest audible tone of the 
instrument under full opération, or of increasing speed of the motor 
with increased power. 

Among the other patents of the prior art, the Gould campaign rat- 
tle. No. 785,874, March 25, 1905, together with the watchman's rattle 
and the old device known as the Savart wheel, should be considered 
together. 

The Savart wheel has been known for a very long period and de- 
scribed in many text-books under the subject of acoustics. A rotary 
toothed disk is made to strike or vibrate the edge of a card or métal 
plate held rigidly at the opposite end. When the rotation is slow, a 
séries of audible and distinct taps is produced by the contact of the 
card with the approaching side of one tooth after the other. If the 
rotation be increased, so as to cause vibrations of the atmosphère at a 
sufhcient rate to make a musical tone, a rising succession of notes is 
produced as the speed increases, and conversely, after the establish- 
ment of a standard, the speed of révolution can be estimated by the 
résultant tone. In the same way, the rising note or sound of a siren 
can be produced by the action of a jet of air upon the holes of a rapid- 
ly rotating disk, and a card so positioned that its corner will touch 
the perforated row of holes will produce a similar note to that caused 
by the jet of air. 

The old watchman's rattle is based upon the idea of the Savart 
wheel, and produces a noise consisting of a succession of harsh taps or 
concussive sounds, by the striking of a springing finger or strip (firm- 
ly fixed at one end) upon' the successive ridges or serrated surface of a 
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ratchet wheel, about which the member .carrying the springing iînger 
is revolved at such a distance as to let the end of the spring shp off 
from one ridge before the next one has reached the plane in which 
the springing finger normally rests. 

The Gould campaign rattle provides for a flexible axis, upon which 
is mounted a metallic disk having a serrated edge. A tin diaphragm 
is so placed as to bring a ridge or projection turned up in its center 
against the serrated edge of the revolving member, and each tooth or 
point of this serrated edge, in slipping by the obstruction upon the face 
of the diaphragm, causes a displacement of the flexible axis, with the 
resuit of producing a sharp and harsh sound of contact when the next 
(or a succeeding) tooth comes in contact with the obstruction. 

The action of the diaphragm would seem to be to some extent a 
displacement or a bending, and to some extent segmentai vibration, 
under the effect of the tapping blow, as in the case of vibration im- 
parted to a sounding board. The sound produced is intensified by the 
tin case surrounding the diaphragm and the revolving member and by a 
small horn with a flaring mouthpiece. But the instrument is not ar- 
ranged for nor capable of rapid vibration, and no sound can be pro- 
duced except the harsh tapping sound of the old watchman's rattle, 
intensified by the sounding board effect of the diaphragm, by the case 
and resonator. 

In so far as the horns of the complainant and défendants locate their 
diaphragm near the front of the case, and in so far as the resonator 
and case, as well as the diaphragm, intensify the sound produced, the 
Gould campaign rattle is like the patent in suit. In so far, also, as the 
toothed member delivers the successive blows by rotation and by the 
contact of each tooth with the raised portion of the diaphragm, the 
Gould patent is like the Hutchison idea. 

But there is no forcible positive displacement of the diaphragm, with 
a flexible and free return at a rate which will set in motion air waves, 
producing either harmonies or discordant musical notes, and the ac- 
tion of the différent parts is in no way dépendent, so far as the pro- 
duction or control of the sound is concerned, upon the relative ef- 
fect of the construction and position of the différent parts in con- 
trolling or harmonizing the vibrations, so as to cause a fairly definite 
and uniform sound immediately upon the actuation of the device, as 
in the case of Hutchison's patent with the rotary electric motor. 

A careful effort to rotate the Gould campaign rattle as rapidly as 
possible will, for a very short space of time, produce a substantially 
steady, harsh sound, and of course this could be used as a signal for 
anything for which the particular sound was suitable and sufficient. 
But the Gould campaign rattle is nothing more than a combination 
of parts teaching a limited use of old devices in an instrument, com- 
mercially of some value, but evidently requiring more than the serv- 
ices of a mechanic before it can be changed to the Hutchison signal. 
If Hutchison were patenting a sound or noise, the Gould patent would 
perhaps serve somewhat of the purpose; but as a device it does not 
anticipate. 

The Bapst & Falize patent, No. 384,412, of June 12, 1888, also 
patented in England on September 7, 1886, and in other countries. 
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applied the idea of the Savart wheel or the watchman's rattle in 
much the same way, so far as resuit is concernée!, as that shown 
by the Gould patent, to an alarm clock in which a portion of the clock 
case is made to serve as a sounding board for a séries of blows im- 
parted by a toothed wheel set in motion by the clock mechanism and 
driven by a clock spring. The portion of the case used for this pur- 
pose is set in vibration by the springing distortion of a so-called point 
attached to a diaphragm, which is fastened around its perimeter in 
the case of the clock, and has a projecting horn or bell-shaped mouth- 
piece projecting therefrom. This point is sprung back and forth by 
a ratchet driven by the clock spring, and produces a séries of trans- 
verse bendings or bucklings in the diaphragm, which are necessarily 
few in number. The point also strikes the succeeding teeth of the 
ratchet and gives the sounding board or tuning fork effect produced 
from the use of metallic parts, in a way similar to the Gould rattle, 
but with more musical tone. The spring or tapping is caused by bend- 
ing of the diaphragm or the point, instead of by the yielding of the 
axis as in Gould, and this adds to the sounding board and tuning fork 
qualities of the instrument. 

It is but a slight transition from Gould and Bapst & Falize to Pier- 
man's British patent. This patent was issued under No. 13,495, upon 
the 26th of August, 1899, and is intended to provide a simple, easily 
attached, and loud-sounding alarm for gênerai use, but especially f'or 
vehicles such as bicycles. It consists of the combination of a poî^t 
(also called by Pierman a button) attached to a resenant diaphragm, 
in such position that this point or button is in contact with the trans- 
versely raised portions or corrugations upon a wheel, which can be 
brought by a spring lever or other attachment in contact with the 
bicycle tire or rotary member of the vehicle. The same corrugations 
with which the point of the diaphragm comes in contact cause suf- 
ficient friction to rotate the small wheel at a much higher rate of 
speed than the larger bicycle wheel, and thus a rapid vibration of 
the point and of the diaphragm is produced. 

In the Pierman United States letters patent. No. 620,958, of March 
14, 1899, as in the English patent, the diaphragm is shown inclosed 
in a case securely clamping the diaphragm around its perimeter and 
furnishing room for the vibration of the diaphragm between the sides 
of the case. A mégaphone or horn is attached to the opening of the 
case, on the side of the diaphragm opposite to that carrying the point or 
button. The resuit is a more rapid vibration of the diaphragm, when 
the bicycle or other vehicle is moving at a fair rate of speed, than in 
the Bapst & Falize or the Gould campaign rattle. If the bicycle wheel 
could be made suddenly to revolve from slow movement to rapid 
movement, the Pierman device would cause a rising note, and, as il- 
lustrated by the exhibits in the case, produce a. shrill, squeaky tone 
of no great volume. The différence between the rotation at low speed 
of the bicycle and at high speed is manifestly very great, the wear 
upon the rough surfaces and upon the tire of the bicycle is also mani- 
festly great, and there is no évidence that the Pierman device has 
ever been commercially practicable, or that it served to more than 
teach that a rotary member, acting upon a point attached to a metallic 
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diaphragm, înclosed in a metallic case, operating at încreasing rates 
of speed, will produce a note of rising pitch, like the note of the 
Savart wheel. This is caused, as in the Bapst & Falize, or in Gould, 
by segmentai vibration of the diaphragm, and with incidental partial 
displacement of portions of the diaphragm, which undoubtedly in- 
crease its sounding board vibrations, while the tapping or snapping 
of the point adds vibration and sounds of its own. 

Upon the final hearing of the case some testimony was produced 
by the inventor, Pierman, as to experiments vrith a fog signal or horn, 
in which, according to one of the witnesses, Pierman vibrated the dia- 
phragm by means of a spring point fastened to the diaphragm and 
actuated by a ratchet or toothed wheel in contact with the outer end 
of the point. Pierman, however, testified that he used a phonograph 
diaphragm, and defîected it by a weight lifted by a trigger running 
over a ratchet wheel. 

The testimony is that one device made by Pierman caused a vibra- 
tion which, by some harmony of wave movement, put out a lamp 
whenever it was tested in Mr. Pierman's garret ; and also that a dia- 
phragm of large size, actuated in some manner, was tried as a fog 
device out of doors, but in particular was open to the olDJection that 
it did not indicate definitely the direction f rom which the sound came. 
Thèse experiments did not, therefore, resuit in anything. The ex- 
pèriment was evidently abandoned, and would not be an anticipation 
ai the Hutchison patent, even if some of Hutchison's ideas were tem- 
porarily workingf in Pierman's mind. 

A most interesting prior art device is that of Wiegle, who did not 
attempt to take out a patent, but who lectured and exhibited models 
in Germany, and whose device has been reconstructed by the witness 
Carll, from an ordinary drumhead, with the skin of the drumhead 
reciprocated by a pitman rod driven by an eccentric, which in turn is 
rotated by any convenient application of power. 

The Wiegle instrument is said, with a drumhead 40 centimeters 
in diameter, to produce a tone of quite extraordinary intensity, in- 
creasing in strength with the lengthening of the amplitude of vibra- 
tion, and rising in tone with increased rapidity of vibration. Wiegle 
is said to hâve claimed that this so-called motorophon would far sur- 
pass every known mechanism for signaling or for a fog horn, as it 
could be "heard above the greatest storm, the loudest thunder, and 
the mightiest roar of the sea, and that, even in its présent hand-actu- 
ated embodiment, the hearing is dangerously afïected when it is not 
cautiously approached." 

No such alarming conséquences appear from the exhibit manufac- 
tured by Mr. Carll, and the Wiegle device as produced in court is 
substantially the application of power to a drumhead and pitman, to 
accomplish the same resuit as that shown by another illustration by 
the défendants on the argument. This latter illustration brings in the 
antiquity of the idea of vibrating a diaphragm to produce noise, in 
the form of a tin can actuated by a small boy applying some surface 
treated with rosin to a string, projecting through a hole in the bottom 
of the can and terminating in a knot upon the inner side of this hole. 
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That such vibration of the diaphragm will produce noise does not 
need argument, as every one has been familiar therewith, and Wiegle 
seems to bave dignified this instrument of torture into an example 
of scientific and practical sound making, by producing tbe vibration 
of a tightly stretched diaphragm or membrane, with the rapid back 
and forth movement of the pitman, instead of the frictional pulling 
and shpping of the rosined string. 

It is rather difRcult to see how Hutchison can base any broad pat- 
entable idea upon bis fixed pitman rod diaphragm vibration, except in 
the narrow sensé that he provides for a positive forward and back 
displacement of the diaphragm surface, and thus moves the volume 
of air immediately in front of the diaphragm, in the same manner 
as would be caused by the opération of a plunger. But this is much 
like Wiegle's production of greater sound by causing greater ampli- 
tude of stroke. 

When, however, we come to the loose link opération of the pitman 
or the cam drive, a différent question is presented, and the Wiegle 
motorophon teaches only a practical application of the tin can "howl- 
er," as it has been called by défendants' counsel. Hutchison has in- 
cluded no claim for the fixed pitman or rod device, and the Patent 
Office evidently rejected such claims on the prior art. 

The Gieseler German patent. No. 119,306, issued April 4, 1901, 
shows an application of the use of a closed resonator, or tuning fork 
vibrator, or siren device, available when means are desired to déter- 
mine the rate, or to indicate the rate, at which révolution of some 
member is occurring. It is a speed indicator. The way in which 
Gieseler sought to secure this resuit was to describe a device from 
which sound audible to the normal ear would be produced only when 
the speed approached or reached the rate from which the indication 
was to be taken. He illustrâtes this use by referring to an ordinary 
cream separator, in which the skimmed milk will be thrown off by 
centrifugal effect, at the desired rate, or at the desired speed, when 
sound is produced by the impact of the small jets of milk. 

In this German patent he has also a device with tuning fork at- 
tachment, by which a rotary cam, with evenly spaced sloping cam 
surfaces upon the outer edge or periphery of the rotary member, actu- 
ates a triangular shaped projection at one end of a spring firmly at- 
tached at its other extremity. The spring bears upon a small dia- 
phragm across the end of the cylindrical resonator by means of an 
ovoid-shaped object like a small spherical pad under compression. 

In his English patent, No. 21,084, of 1900, he describes a similar 
device, in which the pulsations are caused by a spring hammer tapping 
the diaphragm, or by a spring attached to a tuning fork. This ham- 
mer (or the spring) is actuated by a disk having a corrugated edge, 
located upon a rotating shaft, and the patent spécifies that care be 
"taken that the spring is so arranged as not to produce a tone by its 
own vibrations." 

The drawings of the English patent show the member, which in 
the German patent is in the f orm of a compressed sphère, as if it were 
a continuation through the spring of the triangular projection or ham- 
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mer head which contacts with the cam surface of the rotary member. 
But the testimony in the case indicates that such a hammer or tapping 
member would fracture the diaphragm, if the rotary member be re- 
volved at high speed when close contact is maintained at ail times, 
and, if not so arranged, the spring member becomes merely a tuning 
fork, while the diaphragm becomes the sounding board or drumhead, 
representing an entirely différent device than the diaphragm of the 
Hutchison patent. 

The Gieseler patent has been illustrated by several devices introduced 
in the case, and in one of them, called "Complainant's Exhibit Ham- 
mer — Gieseler Device No. 2," a soft rubber pad has been interposed 
between the spring and the diaphragm, and the spring is actuated by a 
rotary member with low-pitched cam surfaces, capable of adjustment 
so that they can cause vibration of the diaphragm at a rate corre- 
sponding to the pipe note of the cylindrical resonator. If this vibra- 
tion is caused by a positive displacement of the diaphragm, with some 
elastic return, then certain conditions recognized by Hutchison, and 
also shown by Gould, are taught by the Gieseler patent. But there is 
nothing shown by which Gieseler stated, or from which a mechanic 
should hâve known, that a uniform and constant signal, at ail speeds 
of rotation within the ordinary power of the motor, can be furnished 
by positive or bodily displacement of the diaphragm with free elastic 
return, when no resonator is furnished to pick up and sound the par- 
ticular note corresponding to one speed of that vibration. The only 
suggestion is that some tuning fork note or extraneous tone might be 
caused, which is to be avoided. 

In other illustrative exhibits ofïered as "Gieseler," the interposition 
of a hard body to act as a hammer, or the arrangement of parts to 
allow such movement of the metallic spring as to relieVe the strain 
on the diaphragm caused by opération with close contact, resuit plain- 
ly in what Gieseler gives warning against, viz., the causing of audi- 
ble sound by the spring itself, and we then hâve the tuning fork or 
Savart wheel type of Gieseler, which would not anticipate the Hutchi- 
son signal. 

The complainant company has obtained the rights to the Pierman 
patents by assignment, and their license notices in évidence state that 
the instrument to which the license is attached is made under vari- 
ons patents, including those to Pierman. The right of the complain- 
ant to use the ideas of the Pierman patent in connection with the 
Hutchison patents does not diminish his right to sue an infringer. 
Nevertheless, if the anticipation of the Pierman patent had the ef- 
fect of narrowing the Hutchison patents, or of making them merely 
improvement or combination patents based upon Pierman, the ascrip- 
tion to the Pierman patent would be taken into account with respect 
to the question of patentability of the broad claims of Hutchison, and 
as to the charge of infringement by the défendants of the Hutchison 
patents alone. As the Pierman patent does not anticipate, its owner- 
ship is immatcrial. 

An alleged prior use resulting in an application for patent, which 
wks abandoned (sériai No. 251,901, filed March 24, 1905, by A. L. 
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McMurtry) and never really went beyond the point of certain ex- 
periments, was shown by one McMurtry, who in the years between 
1905 and 1907 was connected with an automobile supply or sales house 
and made experiments upon a signal alarm for automobiles. He is 
shown to hâve had one signal of the siren type and another signal gen- 
erally illustrated by certain drawings introduced in évidence. This 
signal consisted of a horn or resonator, set into a case in which a dia- 
phragm was tîxed, with a spring arm resting against a rotary cam, 
which was driven by an electric motor. Midway of the length of 
the spring arm, which was firmly fastened at or toward the opposite 
end, was a boit or rod fastened to the spring, and also to the middle 
of the diaphragm, in such a way as to impart the vibration of the 
spring to the diaphragm. 

McMurtry testifies that he never succeeded in getting a device which 
could be relied upon to work in the same manner and to stay in work- 
able condition for any length of time. He would seem under cer- 
tain circumstances to hâve caused a vibration which made a noise in 
some ways like the complainant's device, or ift some way to hâve 
transmitted the tuning fork, Savart wheel, or Gould vibrations to a 
sounding board diaphragm, with a forced movement each way. The 
experiments broke the diaphragm, and generally the device was un- 
workable, unless the cam be started by hand, if the spring were fast- 
ened firmly enough to actuate the diaphragm at ail. 

[4] Another witness identified one of McMurtry's devices as having 
a point attached to the diaphragm like the Bapst & Falize alarm clock ; 
but no one seems to hâve learned from thèse experiments anythiiig 
practical, nor anything in which invention was percèived, or possible 
invention carried to the point of public use. Mère expérimentation 
in public, or in a public place, foUowed by no improvement upon the 
prior art, and ultimately abandoned, is not sufficient to defeat a subsé- 
quent invention upon which patent bas been issued, and which has 
finally proven to be of commercial value, so that those who abandoned 
their unsuccessful experiments realized what they might hâve accom- 
plished if they had themselves reached the point where the invention 
could bave been patented by them. 

In the same way, a défendant cannot defeat an otherwise valid pat- 
ent by showing abandoned experiments, even though thèse might hâve 
(but as a matter of fact did not) progressed to the point of disclos- 
ing the patentable invention. The varions discrepancies or conflicts 
in connection with the McMurtry device, as to dates, as to the amount 
of noise produced, and as to its location upon the automobile or its 
manner of actuation — that is, whether from a frictional contact or by 
an electric motor — need not be considered, as the entire matter is 
insufficient to serve as a défense. 

A number of patents from the phonograph art and considérable tes- 
timony relating to the phonograph disk or cylinder hâve been put in 
the case and commented upon by the experts with respect to the con- 
tention of the défense that the irregular surface produced by the stylus 
of the recording instrument (and followed by the instrument deliver- 
mg vibrations to the transmitter in the reproducing instrument) is in 
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reality and in effect a rotary member with surface cam projections. 
Each of thèse projections is said to be of itself a cam vibrating a 
diaphragm by an outward thrust to produce sound. In the first place, 
it is évident that the vibration of the diaphragm in the case of a 
phonograph is like the resonator of the speaking trumpet, in that any 
sound transmissible by vibrations must be exactly reproduced through 
vibrations of the diaphragm itself, whether thèse sounds involve bodily 
displacement of the diaphragm or merely transmission of varying vi- 
brations from the sounding board or téléphone transmitter. The re- 
suit is not that which is described in the Hutchison patents, nor w^hich 
can be defined as producing sound through the vibration of the air in 
front of the diaphragm by a to and fro positive displacement and free 
elastic return of that diaphragm under described conditions. The 
necessity in the phonograph or téléphone of having the vibrations 
transmitted exactly to the diaphragm, without the possibility of any 
elastic or free secondary vibration, is of the greatest importance, and 
patents hâve been taken out to prevent any vibration due to elastic 
return or to elastic v'ibratory displacement, beyond the exact motion 
of the so-called cam surface. Overtones, or accompanying vibratory 
tones, and ail other sounds vsrhich interfère with the exact repro- 
duction of the sound which has been recorded, must be prevented in 
the phonograph. In the Hutchison device, vibrations which (if at 
a proper rate) would give a musical or commonplace note would not 
serve the purpose of a signal, and no device accomplishing merely 
the musical or exact reproduction resuit would anticipate the Hutchi- 
son patent. Nor could anticipation be claimed from the phonograph 
devices solely because they show some actuation of the diaphragm 
by a surface which can be called a cam. 

In the same way the patents (such as Zizang, No. 415,990, of No- 
vember 25, 1889, or Chalas, No. 874,792, of December 24, 1907) re- 
lating to magnetic vibrations of a diaphragm, or magnetic vibrations 
of an instrument actuating a diaphragm, and based only upon the old 
idea that, as in the phonograph, the diaphragm may be made to re- 
produce a noise, or may by opening and closing the circuit do the work 
of the Wiegle crank and eccentric, are not anticipations of the Hutchi- 
son patent. 

Référence has been made to tlie reproduction of a sound by a piston 
or sliding valve, setting in motion a column of air in a pipe or resona- 
tor, and the principle of an organ pipe has been also used in illus- 
tration. The vibration of the column of air in an organ pipe is of 
itself a collatéral matter, as to which discussion need not be had in 
this case, except in sd far as the vibration of the air in front of the 
Hutchison diaphragm with a resonator is claimed to resemble the vi- 
bration caused by the movement of a piston, or by the letting in of air 
in an organ pipe, and the Hope- Jones patents, which hâve applied 
thèse ideas to the purpose of making loud notes in an organ, and also 
in making fog signais, etc. 

Hope- Jones is shown by the record to hâve been an engineer and 
iinventor, as well as a musician. He has taken out two Britisli pat- 
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ents, No. 14,473 of 1896, and No. 2,677 of 1901. In the earlier pat- 
ent he describes what he calls a "diaphone," consisting— 

"of a valve moved In a periodic manner by a dlaphragm or its équivalent and 
governed by the application of a resonator or other form of spring or regu- 
lator." 

By the use of his valve, he discharges a stream of fluid, or a current 
of air, or a jet of steam, into his resonator or organ pipe. The valve 
is made to open and close with the changes in pressure of the fluid 
or vapor in the resonator, by the flexing or bending of a thin wall or 
diaphragm in the casing of the resonator, at a point where the ré- 
sultant compression and expansion is greatest. The fluid or air or 
steam injected will, v^'ith a proper adjustment (size and lengtH) of 
the resonator or organ pipe, produce a sound. 

In describing a device which he calls Fig. 5, he shows a barrel valve, 
opened and closed by pressure in the resonator chamber, for répéti- 
tion of the admission of steam, and says: 

"This, of course, results in the admission of a séries of puffs of steam, gov- 
erned as to frequency by the sympathetic period of the resonator G, thus pro- 
ducing a musical note." 

With respect to other devices he states that the repeated introduc- 
tions of steam or other fluid — 

"resuit in the production of a musical note practically governed In pitch by 
the length of the tube G." 

It is apparent that the patent intends to provide for a certain num- 
ber of opérations of the valve, corresponding to the wave length pro- 
duced in the column of air, whose vibration causes a tone "governed 
in pitch by the length of the tube." In the form of device using a 
diaphragm, no vibration of the diaphragm is planned, except that which 
the wave lengths of the column of air produce, and which are trans- 
mitted to the valve. 

This patent would be no anticipation of Hutchison, even though 
the diaphragm or thin portion of the resonator wall might hâve some 
slight effect upon the vibrations of the column of air in the resonator. 

In the later Hope- Jones patent, he refers to the use of an electric 
motor with an eccentric and a pitman arm, to operate for the prod- 
uction of musical tone a diaphragm or piston in an organ pipe. In 
one drawing, Fig. 7, he shows a sounding board clamped around its 
outer edge, and set in vibration by a rod reciprocated by a motor or 
engine. Hope- Jones says that this sounding board will transmit vi- 
brations to the atmosphère in the "usual well-known manner," and is 
apparently describing a device like Wiegle, with a wooden sounding 
board, instead of the skin drumhead or diaphragm. 

In so far as this device, or any other of this Hope- Jones patent, 
shows a method of transmitting vibrations to produce sound, it is not 
an anticipation of Hutchison. 

He claims under this patent, however, a third function, which he 
describes as "so arranging matters (if desired) that the periodicity of 
the musical tone shall to a certain extent control and regulate the 
periodicity of the reciprocating engine" ; and, ref erring to Fig. 5, he 
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illustrâtes one method of this government and control. He says that 
the column of air in the resonator will exert considérable influence 
upon the motion of the piston, and "must tend to make the said piston 
move at a periodicity that shall correspond, or almost correspond, with 
the natural periodicity of the resonator." He states that the action 
upon the piston is communicated to the engine, and in this way the 
periodicity of the engine is to a considérable extent "governed and 
controlled." 

"From this It wlU be seen that, If the length o( the column of air In the 
resonator n be sUghtly Increased, the action of the reciproeating engine will 
be sllghtly retarded, while, on the other hand, If the length of tlie resonator 
n be reduced, the action of the reciproeating engine will be accelerated." 

This seems to be a statement that the use of resonators of différ- 
ent lengths, producing différent musical notes, and having différent 
wave lengths, would hâve some effect upon the speed ; in other words, 
that increased rate of vibration with a short resonator will require 
faster rotation of the engine, and presumably increase the load or 
cause more work. 

But Hope-Jones shows no resuit or object produced by his "gov- 
erning" or changing of speed, and it is not until we corne to Hutchi- 
son's use of rotary electric motors, and to vibration of a diaphragm 
with small motive power and large results, that harmony of the vi- 
brations by controUing speed will give some benefit and show a pat- 
entable idea. Hutchison's application of "harmonizing" for the main- 
tenance of a rate 'of vibration, until the jump to a higher rate, is also 
not taught by Hope-Jones, and is not anticipated by him. In fact, 
Hope-Jones described a function of opération with a longer or shorter 
resonator in connection with an organ pipe, where a given note was 
to be produced, and claimed it in his patent as a part of the device 
for getting the right note. 

There would seem to be patentable idea in Hutchison over any- 
thing taught by Hope-Jones, or by Hope-Jones as applied to the 
Wiegle form of opération. It follows, therefore, that none of the 
patents presented in the prior art hâve anticipated the ideas which 
Hutchison seems to hâve claimed in his patent, and those ideas as 
shown in the devices or methods described in the patent were patenta- 
ble. 

The complainant and défendants hâve presented a number of mod- 
els which hâve been labeled as Gould, Pierman, Wiegle, Gieseler, and 
McMurtry illustrative exhibits, and much testimony bas been devoted 
to the explanation and criticism of thèse varions devices. It is suffi- 
cient to say, without analysis of this testimony, that the varions de- 
vices hâve presented, either exactly or in an enlarged manner, cer- 
tain ideas of the Pierman, Gieseler, and Gould patents, which, taken 
in connection with the patents themselves, hâve proved valuable and 
available as illustrations, even tliough in each device it is possible to 
point out where departure from the Pierman, Gieseler, or Gould pat- 
ents, or the McMurtry and Wiegle disclosures, bas occurred, and 
where, in making the reconstruction, the teachings of Hutchison or 
comparison with the Hutchison device has caused expérimentation and 
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original application wifh the patentee's improvements, rather than 
simple enlargement of the structures of the earlier patents. 

The shape and proportion of the diaphragm, the wear pièce, and 
the corrugated surface in the so-called Pierman devices, the method 
of applying power in distinction from the variable attachment of the 
Pierman device itself to a bicycle wheel or other vehicle, with the 
variations and changes from Gould and Gieseler, ail go to substan- 
tiate the contention of the complainant that the various exhibits, while 
instructive and illustrative, do not show that Pierman or Gieseler de- 
scribed in their patents any device illustrating and showing apprécia- 
tion of the patentable ideas of Hutchison in the patents in suit. 

Even if this illustration and embodiment of the Wiegle device and 
the description of the Wiegle motorophon, in connection with the 
other patents, be held sufïîcient to throw doubt upon any patentable 
invention by Hutchison, describing a device consisting of a diaphragm 
of métal or some other substance, with' or without a resonator, and 
vibrated by a crank attached to an eccentric, to which power is sup- 
plied by a steam engine, by hand, or by motor, nevertheless, none of 
the issues in this case and none of the claims of the Hutchison pat- 
ents of any proven practical value hâve to do with that single idea. 

Claims 1, 9, 18, and 20 of letters patent No. 923,048 are not relied 
upon in this case, but are closeiy connected with the claims rejected 
by the Patent Office on the prior art, and greatly resemble the dis- 
closures of Hope- Jones and the Wiegle disclosure in connection with 
a magnified throw of the actuating rod. 

The Wiegle illustrative devices seem to indicate that Wiegle's ideas 
would not produce a positive displacement, but rather sectional vibra- 
tions, and most of the claims above mentioned might be distinguished 
on that ground. 

The expert for the défendants has produced a model, which he calls 
the "Second Wiegle Device" or a "Hope- Jones Device," and in which 
the usual Klaxon diaphragm, horn, and case are attached to a pitman 
rotated by an eccentric and driven by the usual complainant's rotary 
motor. He compares this with a Hutchison device having but one 
cam projection upon the rotary disk. He finds similarity of Sound pro- 
duced, and therefore argues that his so-called application of Wiegle 
or the Hope-Jones method of vibrating a diaphragm or small sound- 
ing board, by a motor used in connection with Hope-Jones' other idea 
of affecting speed of actuation by lengthening or shortening the reso- 
nator, completely anticipâtes the Hutchison patents, and says that he 
sees no reason why such a device as he has called the "Small Wiegle 
or Hope-Jones Illustration" would not give a practical commercial 
automobile signal. 

For the reasons previously stated in this opinion, it would seem that 
Wiegle did not disclose any such idea, nor one which could be merèly 
applied by a mechanic in making a successful practical alarm signal. 
Nor does Hope-Jones disclose anything beyond at least the discarded 
claims of the Hutchison application, and Hope-Jones' idea of gov- 
erning the vibration is apparently distinguishable from that of Hutchi- 
son. 
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It would follow, therefore, that a combination of Hope- Jones* ap- 
plications to a Hutchison diaphragm, resonator, and motor does not 
prove that Hope-Jones either invented or disclosed any such use. 
The Hutchison claims would seem to be patentable over any such 
disclosure. 

A question was reserved earlier in the opinion as to whether the 
use of the stiffening bar in the défendants' form of diaphragm made 
this a Gieseler or Pierman device, rather than an infringement of the 
Hutchison claims. As Gieseler and Pierman hâve been held not to 
anticipate, this question becomes material, and the conclusion from 
the whole matter would seem to be that, if the bar has any effect at 
ail, it may render the tone somewhat more musical, and in that sensé 
is like certain parts of the Gieseler and Pierman devices; but its prés- 
ence does not affect the other éléments covered by the Hutchison 
claims, and the use of this bar would not, therefore, allow the de- 
fendants to escape infringefhent by claiming to follow Gieseler and 
Pierman. 

Claim 24 of letters patent No. 923,048 calls for "means actuated 
* * * adapted to cause bodily movement of said diaphragm," etc., 
in combination with other parts. This form of claim has been up- 
held in the Paper Bag Patent Case, 210 U. S. 405, 28 Sup. Ct. 748, 
52 Iv. Ed. 1122, and in Hillard v. Fisher Book Typewriter Co., 159 
Fed. 439, 86 C. C. A. 469. It describes a device or parts of the in- 
struments, so shaped and arranged as to produce the resuit stated. 
It is not the statement of a function, as contended by the défendants. 

As has been previously said, the claims in suit are not inconsistent, 
even though their number, detailed description, and perhaps unneces- 
sary statement of small variations has made it more difficult to con- 
sider, classify, and compare them with the other patents, and to read 
them in connection with the testimony in the case. 

If the disclosures of the spécifications were carried into the varions 
claims of more than one patent, the technical objection of "double 
patenting" might be well founded. But the clairns of each patent 
are separate and distinct from the other patents, and the resemblances 
in drawings and text are the natural resuit of describing improve- 
ments, or of dividing an application and presenting claims for a speciiic 
part or device as a separate invention. Underwood v. Gerber, 149 
U. S. 224, 13 Sup. Ct. 854, 37 L. Ed. 710; Miller v. Eagle, 151 U. 
(S. 187, 14 Sup. Ct. 310, 38 L. Ed. 121. 

It would seem unnecessary to go through the varions claims of 
thèse patents, merely to classify them or to attempt to pick out par- 
ticular ones, about which some further argument might be stated. 
None of them are in such broad language that they could not apply 
to or be read upon the commercial device of the so-called complain- 
ant's Klaxon or Klaxonet horns and the défendants' Newtone horns, 
or with the commercially useful and valuable forms of this kind of 
signaling apparatus. 

The manner in which the case has been tried, and the présentation 
of the issues, together with the possibility of causing further litiga- 
tion by an attempt to separate and comment upon the individual claims 
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that hâve been called in question, or to specify what structures might 
escape inf ringement, make it seem unnecessary to décide other than 
in a gênerai way that the complainant has the right to employ the 
Hutchison patents in manufacturing the devices about which issue is 
raised in this case, and to control or prevent infringement of their 
claims. 

[5] Upon the issues raised, the Hutchison patents and the claims 
relating thereto, both as to devices and as to a method of opération, 
seem to be valid. The défendants' devices are infringements, and the 
complainant may hâve a decree. 



LEWIS V. JULIUS et al. 

(District Court, S. D. New Tork. December, 1913.) 

L CouBTs (§ 99*) — Law of Case. 

Wliere a discliarge is denied to bankrupts on the ground that they hâve 
made a conveyance of tlieir property with Intent to defraud creditors, 
such détermination will be regarded as the law of the case in an equity 
suit by their trustée to set aside such conveyance. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 340; Dec. Dig. 
§99.*J 

2. Bankeuptot (§ 279*) — Featjdulent Conveyanoes — Vacation — Disoharge. 

Since Bankr. Act July 1, 1898, c. 541, § 67e, 30 Stat. 564 (U. S. Comp. 
St. 1901, p. 3449), only pronounces conveyances by bankrupts in fraud of 
creditors null and void when not made to purchasers in good faith and 
for a présent considération, it is possible that bankrupts may be denied 
a discharge under section 14, because of their having conveyed property 
In fraud of creditors, and yet that the property so conveyed cannot be re- 
covered by the trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 419-424 ; Dec. 
Dig. § 279.*] 

S. Bankkuptct (§ 180*) — Fbaudulent Conveyances — Action bt Trustée — 
GooD Faith. 

In a suit by a bankrupt's trustée to recover property alleged to hâve 
been conveyed by the bankrupt in fraud of creditors, the good faith of the 
transaction is to be measured by the same standard of care that is ap- 
plied to a créditer in accepting payments or transfers as payments from 
an insolvent debtor. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 252, 253; 
Dec. Dig. § 180.*] 

4. Bakkkuptct (§ 182*) — Feaudulent Convbtance — Good Faith — Evidence. 
Transactions known by a purchaser from a bankrupt to be out of the 
usual and ordinary course of business tend to négative good faith in de- 
termining whether they are void as In fraud of creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 255-258 ; Dec. 
Dig. § 182.*] 

B. Bankruptcy (§ 182*) — Conveyances — Fbaud — Recovbby by Trustée. 

Where the members of a partnership, with knowledge of their insolvent 
condition, transferred ail their assets to a corporation organized for the 
purpose, to wblch certain of their Personal friends and relatives con- 
trlbuted money to make a settlement with the bankrupts' creditors, the 
transfer, not being made for a présent falr considération, was in fraud 

•For other cases see same topio & § numeee In Dec. à Am. Dlgs. 1907 to date, & Eep'r Indexe* 
212 F.— 15 
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of credltors and voldable by the trustée in bankruptcy o( the flrm whtp 
was entitled to reeover the property as agalnat the trustée in bank- 
ruptcy of the corporation. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. §§ 255-258; 
Dec. Dig. § 182.*] 

6. Bankeuptcy (I 279*) — Tbtjstee — Assets — Peoceeds of Instjeance. 

Where members of a bankrupt flrm transferred thelr assets to a cor- 
poration organized to take over the same, in fraud of credltors, and the 
corporation immediately insured the property, it had title and an In- 
surable interest therein, and henee neither the insurance nor the proceeds 
thereof after loss were recoverable by the trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 419-424 ; Dec. 
Dlg. § 279.*] 

Action by Augustus Lewis, as trustée in bankruptcy of the firm of 
Julius Bros., against George Julius and others, to set aside a fraudu- 
lent transfer, and to reeover the proceeds of a fire policy on goods al- 
leged to belong to the bankrupts. Judgment for plaintiiï, for a part 
of the relief demanded. 

In May, 1910, George and Simon Julius, trading as Julius Bros., were in- 
solvent and knew it. They communlcated their mlsfortune to some of thelr 
credltors and were advlsed to lay their trouble before a member of the bar, 
who was the attorney for "the recommendlng credltor. Thls was done, and a 
credltors' meeting called. At the meeting a commlttee was appolnted, and 
subsequently the Julius partners made an offer of 25 per cent, with a possible 
addltlonal sum If certain Insurance turned out of any value. Ail the cred- 
ltors accepted thls proposition except the flrm of Frank & Sons and one Press- 
man. 

The manager of the Frank firm was and Is one Herzog, the brother of the 
attorney for the plaintlff in this case. Mr. Herzog always refused to com- 
promise the claim of hls flrm against the Julluses. He was advlsed so to do 
by his brother ; no reasons for such action appear ; but he was entlrely witliin 
his rights in this décision. 

Pressman had crédit insurance, and was afraid of vltlating his insurance if 
he took any positive steps regardlng Julius. He seems to hâve done nothlng 
but leave the niatter to his Insurers, who took a judgment in hls name and 
apparently refused to compromise. 

The Julluses did not hâve enough money to pay the 25 per cent, settlement. 
They or thelr attorney were necessarlly aware that, wlth debts of about $6,000 
and two credltors wlth daims (aggregating about $1,000) refuslng to settle, 
bankruptcy was imminent. I find tliat. In conséquence of this recognized con- 
dition, the following plan was devised and carried through: Certain friends 
of the Juliuses contributed about $1,500, deposlting that sum with the bank- 
rupt's attorney, Mr. Sundheimer. This was done on or about May 24, 1910. 
On June 7th the corporation of Julius Bros. Company had been formed and 
ail the property of Julius Bros, was conveyed to the new corporation. The ex- 
penses of formation were pald out of the fund in Mr. Sundhelmer's hands, 
and he also paid dlreetly 25 per cent, to the assentlng credltors. The aggre- 
gate of thèse payœents, plus a fee of $200 to Mr. Sundheimer, substantlally ex- 
hausted the fund. Julius Bros. Company thereupon contlnued the business of 
Julius Bros., eoUecting the accounts, using the goods, and utllizing as the 
foundation of its business certain machinery, furnlture, and fixtures partlcu- 
larly set forth in the Mil of sale from flrm to corporation. After the cor- 
poration was formed and in business, one or both of the Juliuses had Inter- 
views with Herzog aud Pressman (the nonassenting credltors). There was 
also talk between Mr. Herzog, the attorney, and Mr. Sundheimer. The one 
contested point in this case Is what was sald at thèse interviews. 

I find that the Julluses were willing to pay 25 per cent, after the forma- 
tion of the Corporation, but that they always coupled any expression of such 

•For other cases see same topio & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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wlUingness wlth a threat that, if the creditors did not take 25 per cent, he 
would never get anything. 

Frank & Sons and Pressman obtained judgment and issued exécution in vain, 
and then, in or about September, 1910, flled a pétition in banlîruptcy against 
Julius Bros. The tliird petitioning creditor was Mr. Herzog, the attorney, 
for the costs included in the judgment of bis brother'a flrm. In this bank- 
ruptcy proceeding George and Simon Julius indlvidually and aS a copartner- 
ship were duly adjudicated, and the plaintiff herein duly elected trustée. 

The schedules reveal no other creditors but the petitioners. Thia was the 
resuit of Mr. Sundheimer's advice; he holding that the acceptance of 25 per 
cent, by ail the creditors had extinguished their debts before bankruptcy. 
This view of the law bas not been acceptable to ail creditors, and some other 
daims hâve been filed, but It is not clear whether any steps hâve been taken 
to expunge them. The pendency of this bankruptcy proceeding against Julius 
Bros, did not prevent Julius Bros. Company from going on in business. They 
bouglit, manufactured, and sold, but with no capital except the proceeds of 
the accounts and goods obtained from Julius Bros. 

Ail of the money contributed by f riends and relatives had been used to pay 
25 per cent, of old debts ; none of It had in form gone into the coffers of the 
corporation ; It had been received and disbursed by the attorney ; but those 
who contributed the money received stock in Julius Bros, for it. 

There is no évidence to show that George and Simon Julius, or elther of 
them, ever agreed to repay the money so contributed or to secure otherwise 
than by the issuance of the stock of Julius Bros. Company. 

In July, 1911, there was a fire on the premises of Julius Bros. Company. 
A considérable amount of goods was destroyed, and the machlnery, furniture, 
and fixtiu-es above referred to were somewhat injured. This machlnery had 
been kept in repair by Julius Bros. Company, a small portion of it had been 
sold and replaced, but upon the whole it continued to be the same equipment 
which had been the undoubted property of the flrm of Julius Bros. While the 
Insurance questions arising out of this fire were still unsettled, this action 
was begun. 

The original theory of suit was (and stlU is) that everythlng that Julius 
Bros. Company had was elther directly or by a species of descent the property 
of Julius Bros. ; that is, that Julius Bros. Company had nothing except the 
identical articles by it received from Julius Bros, or goods, accounts, and 
money which represented similar articles or property so obtained. From this 
it followed that ail the Insurance on goods destroyed or injured was likewlse 
In equity the property of Julius Bros., and therefore of their trustée. 

The prime object of suit being to obtaln the Insurance moneys, a temporary 
injunction was sought and flrst obtained in the bankruptcy proceedings. This 
brought to the front the défendants Alexander Levy and Harry Julius, co- 
partners trading as Levy & Julius. The Julius is a brother of the original 
bankrupts. He has claimed (at this trial and always) that his flrm had loaned 
$2,000 to Julius Bros. Company to relieve the pressing necessities of that cor- 
poration occasioned by delay in coUecting the Insurance moneys atoresaid. 
That in order to secure his $2,000 he had received an assignment of ail the In- 
surance moneys. Said Insurance moneys amounted to $3,350 ; 1. e., $3,000 for 
loss on goods, and $350 for injuries to fixtures, machlnery, and furniture. 

Undoubtedly the relations between Levy & Julius and Julius Bros. Com- 
pany were intimate and friendly, for, although Levy & Julius had an assign- 
ment of ail the insuranee moneys, so much thereof as was not necessary to 
secure the aforesaid loan of $2,000 was paid direct to Julius Bros. Company. 
The balance was withheld by the insuring companles owing to the pendency 
of this action. Thereupon on gênerai consent, or without serious opposition, 
the insuranee fund was brought into tbis court; Levy & Julius were made par- 
ties to the suit ; the insuranee companies were dlscharged, and Levy & Julius 
ultimately permitted to withdraw the moneys on bond. In the meantime, and 
during the pendency of this action, Julius Bros. Company was petitioned into 
bankruptcy and duly adjudicated in February, 1913. Pressman became the 
trustée of that Company, and it appears that he has received and sold the very 
machlnery traeed (as above set forth) from Julius Bros. He has been made 
a party défendant 
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The foregolng are belleved to be ail the material facts, and It seems neces- 
sary to add by way of comment, or f urther flnding only the following : The 
machinery, (urnlture, and flxtures descrlbed in the blll of sale from firm to 
corporation bave been successfuUy traced into the hands of the défendant 
Pressman, trustée. Three hundred and flfty dollars paid by Insurance com- 
panies for Injury to said machinery, etc., bas been traced into the hands of 
the défendants Levy & Julius, as copartners. . 

The défendant Harry Julius, as an original contributor to what may be 
called Mr. Sundheimer's fund, as an original shareholder in Julius Bros. Com- 
pany and as a relative jntlmately acquainted wlth the necesslties of George 
and Simon Julius, had every reason to belleve that ail the machinery, fumi- 
ture, etc., of Julius Bros. Company had been tlie machinery, etc., of JuUus 
Bros., and that ail the goods, accounts receivable, and money of Julius Bros. 
Company represented the proceeds, collections, sales, and reinvestments of 
similar properties of Julius Bros. There is, however, no évidence to show 
that Harry Julius did actually form an opinion on thèse subjects, but, if he 
Is a reasonable man and had thought about It, he knew the facts from whlch 
the resuit Just Indicated would inevitably follow. 

No portion of the goods of Julius Bros, bas been found in specie, nor do any 
of the accounts originally assigned from flrm to corporation any longer exlst. 

Harry L,. Herzog, of New York City, for complainant. 
Malcolm Sundheimer, of New York City, for Levy and Julius. 

HOUGH, District Judge (after stating the facts as above). [1] 
That what was donc by Julius Bros, amounted to a conveyance with 
întent to hinder, delay, or defraud their creditors or some of them 
has been decided in this court on the discharge proceedings. This 
equity case grows out of the bankruptcy, and it would be entirely im- 
proper for me not to recognize the décision on discharge as the law 
of this case, nor am I inclined so to do. 

[2] Under section 14 of the Bankruptcy Act (relating to discharge), 
it is, however, possible that a discharge may be denied, yet that which 
was conveyed in fraud cannot be recovered. This because section 
67e only pronounces such conveyances "null and void" when not made 
to "purchasers in good faith and for a présent fair considération." 
In my judgment the conveyance of Julius Bros, "property to the cor- 
poration of Julius Bros. Company was plainly not made for a présent 
fair considération." 

[3, 4] The good faith of the transaction is to be measured by the 
same standard of care that must be applied to a creditor in accepting 
payments or transfers as payments from an insolvent debtor. Trans- 
actions known by the purchaser to be out of the usual and ordinary 
course of business tend to négative good faith. Remington on Bank- 
ruptcy, vol. 1, § 1496, and cases cited. 

[5] The conveyance, therefore, is not within the saving clause of 
section 67e. Complainant is entitled to a decree as prayed for to the 
effect that the bill of sale made on June 7, 1910, be declared null and 
void. He is also entitled to a decree that the property transferred or 
the proceeds thereof be paid over to him if in the possession or under 
the control of any of the défendants in this cause. The limits of 
this doctrine are, I think, properly set forth in Standard National 
Bank v. Garfield National Bank, 70 App. Div. 46, 75 N. Y. Supp. 28, 
and cases cited. Therefore complainant may further take decree 
awarding to him everything in the possession of Pressman, as trustée 
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in bankruptcy, for it is plain that Pressman has nothing that did not 
come out of the fraudulent conveyance. 

[ 6] At the trial I was disposed to think that the rights of creditors 
of Julius Bros. Company should be considered, but this suit was begun 
before the corporation became bankrupt; the trustée of Julius Bros, 
has ail the rights of a créditer, armed with exécution unsatisfied, and 
the institution of a suit in equity is notice to ail the world. Theref ore 
the présent complainant is entirely within the rule laid down by the 
case last cited. I am not, however, able to see that complainant is 
entitled to recover any of the insurance moneys on policies issued to 
Julius Bros. & Co. Let it be conceded that that corporation was a 
fraudulent grantee. Nevertheless it had title, and, having title, it had 
an insurable interest in the goods of or in the possession of the corpo-» 
ration. When it insured those goods, a personal contract was made 
between the corporation and the insurers; neither the insurance nor 
the proceeds thereof can be called proceeds of conveyed or transferred 
goods. At the hearing I was inclined to look upon insurance as pro- 
ceeds of the goods insured, but the décisions since brought to my at- 
tention are wholly the other way. They are ail cited in Forrester v. 
Gill, 11 Colo. App. 410, 53 Pac. 230, and the best discussion of the 
matter is under the great name of Chief Justice Sharswood of Pennsyl- 
vania, in Nippes' Appeal, 75 Pa. 472. Nor is there (after ail) anything 
novel in this doctrine ; it is entirely in Une with the rule that a ship- 
owner, when claiming limitation of liability under the act of 1851, is 
not bound to bring into the hmitation proceedings the insurance on his 
vessel. The reasoning by which this resuit has long been reached is 
the same as that of Sharswood, C. J., in the case last cited. 

It results that complainant may take a decree against Pressman as 
trustée, and also against the bankrupts for any différence between 
what Pressman has and the asserted value of that which was conveyed, 
to wit, $1,550; but he cannot recover against any one, nor more par- 
ticularly from Levy and Julius, the proceeds of the insurance moneys. 
There will be no costs. 



FIDBLITY TRUST CO. v. D. T. McKEITHAN LUIVIBER CO. et al. 
(District Court, E. D. South Carolina. January 16, 1914.) 

1. LOGS AND LOGGING (| 3*) MOETGAGB OF STANDING TiMBEE — PBOVISION 

BOR SiNKINQ FUND. 

A provision of a mortgage on standing tlmber, requiring the mortgagor 
to pay into a sinldng fund provided for therein $2.50 par thousand feet 
of timber eut by the mortgagor, held to apply only to the timber descrlbed 
In the mortgage, and not to timber on another tract of land, which the 
mortgagor did not then own, but held an option to purchase which it aft- 
erward exercised. 

[Ed. Note. — For other cases, see Logs and Logglng, Cent. Dlg. §§ 6- 
12 ; Dec. Dig. § 3.*] 

*For other cases see same toplc à § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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2. Rb;formation of Instruments (§ 45*) — Mobtgage — Mutual Mistake. 

The mortgagor held, on the évidence, entltled to the reformation of 
a mortgage by tlie insertion of a provision which was agreed upon betvveen 
the parties, but omitted through mutual mistake. 

[Ed. Note.— For other cases, see Eeformation of Instruments, Cent. 
DIg. §§ 157-193 ; Dec. Dlg. § 45.*] 

8. EsTOPPEL (§ 78*) — Equitable Estoppel — Pabol Agbeement Made on De- 
LivERT OF Bonds of Corpobation. 

Holders of bonds of a corporation, dellvered after tlieir date, held es- 
topped, by an agreement made at tlie time of delivery, to claim iuterest 
except after the date agreed upon. 

[Ed. Note.— For other cases, see Estoppel, Cent. Dlg. §§ 204r-210; Dec. 
Dlg. § 78.*] 

4 Deeds (§ 99*) — CoNSTBUiNG Instruments Togethee — Deed and Contract 

, TlIEEErOB. 

A deed executed pursùant to a prior wrltten contract therefor. In so 
far as It covers matters dealt vrith by the contract, controls as the final 
agreement of the parties, but as to any matter of ambiguity, or referred 
to in and to be performed by the contract, but not covered by the deed, 
the contract may be referred to as governing the rights of the parties. 

[Ed. Note.— For other cases, see Deeds, Cent. Dig. §§ 261-265; Dec. 
Dlg, § 99.*] 

6. Deeds (§ 114*) — Construction — Propebty Conveyed. 

À deed by a lumber company to ail of Its property (except choses in 
action acquired and debts owing to It prior to April 1, 1911, etc.), "in- 
cluding ail accounts, debts, claims, and demands for or on accdunt of 
lumber sold siuce April 1, 1911," held to entitle the purchaser to ail such 
accounts and claims outstanding at the time of delivery of the deed, but 
not to cash prevlously received for lumber sold after April Ist. 

[Ed. Note.— For other cases, see Deeds, Cent. Dlg. §§ 316-322, 326-329, 
388; Dec. Dlg. 1 114.*] 

6. Corporations (§ 625*) — Dissolution — Liabilitt of Stookholders. 

Where a corporation has been dlssolved, and Its assets distributed, an 
unpaid créditer, after estabUshing hls claim, can recover from a stock- 
holder only to the estent of assets received by the stockholder in the dis- 
tribution. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2473 ; Dec. 
Dig. § 625.*] 

7. LoGS and Logging (§ 2*) — Sale of Timbeb Land — Rights of Purchaser 

— Misbepresentation bt Vendor. 

Ollicers of two lumber compauies, In good faith, supplied to a prospec- 
tive buyer, who afterward did purchase, estimâtes of the quantlty of 
tlmber on the property of the companies prevlously made by two cruisers, 
selected, one by the companies, and the other by another Intending pur- 
chaser. ïhe contract of sale was not made until two months afterward, 
and the sale was not concluded for another two months, during ail of 
which time the purchaser had full opportunity to examine the property. 
The deed recited that the property was the same recently crulsed by 
such two persons, and stated thelr estimate, but contained no warranty 
or further représentation of quantity. Beld, that neither the vendors nor 
thelr officers were liable because of a deficiency in quantity below the 
cruiser's estimate. 

[Ed. Note. — For other cases, see IiOgs and Logging, Cent. Dlg. §§ 1-5; 
Dec. Dlg. § 2.*] 

8. LOQs AND Logging (§ 3*) — Convetance of Standing Timbeb — Construc- 

tion. 

A deed conveyed the standing timber on a tract of land, but expressly 
stated that the tituber uudertaken to he conveyed was the same conveyed 

•For other cases see same topic & § numbek In Dec. & Am. Dlga. 1907 to date, & Rep'r Indexes 
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to the grantor by a certain descrlbed and recorded deed. The latter 
deed was made expressly subject to the rlghts of third persons named, to 
whom a prlor owner had eonveyed ail, the timber, with the rlght to enter 
upon the land and eut and remove the same, with a warranty of the tim- 
ber for the term of 20 years. Held: (1) That, under the rule of déci- 
sion In South Oarolina, the latter deed must be construed as conveylng 
only so much of the timber as should be eut and removed wlthin 20 
years from Its date; and (2) that the grantee in the latest subséquent 
deed took with notice that the timber eonveyed to it was that remalnlng 
on the land at the expiration of such 20 years. 

[Ed. Note. — For other cases, see Legs and Ix)gglng, Cent. Dig. §§ 6-12; 
Dec. Dig. § 3.*] 

In Equity. Suit by the Fidelity Trust Company, trustée, against the 
D. T. McKeithan Lumber Company, J. M. Barr, W. R. Bonsaï, and 
D. T. McKeithan. Hearing on various issues raised by answers be- 
tween the corporation défendant and complainant, and between such 
défendant and its codefendants. 

Mitchell & Smith, of Charleston, S. C, and WiUiams, Thomas & 
Williams, of Baltimore, Md., for complainant. 

Louis G. Addison, of Columbus, Ohio, James Simons, of Charles- 
ton, S. C, and Willcox & Willcox, of Florence, S. C, for défendants. 

SMITH, District Judge. In this cause a bill was filed by the com- 
plainant to obtain the instruction of the court upon certain légal ques- 
tions in the interprétation of the trust instrument with regard to the 
performance of its duties thereunder. The complainant is the mort- 
gagee trustée. To the bill of complaint there were made as parties de- 
fendant the D. T. McKeithan Lumber Company, the mortgagor, and 
the three individual défendants, Bonsaï, Barr, and McKeithan, as being 
the sole beneficiaries under the terms of the deed of trust by way of 
mortgage, as they were the holders of ail the obligations thereby se- 
cured. An answer was filed by the défendant the D. T. McKeithan 
Lumber Company, and a separate and independent joint and several 
answer was filed by the three individual défendants. The questions as 
to the construction of the mortgage upon which the complainant sought 
the direction of the court came to a hearing and were decided by a 
decree fikd in this court on the 21st day of May, 1913. Other ques- 
tions were raised by the answers of the codefendants as against each 
other, as well as one against the complainant. The individual défend- 
ants, Barr, Bonsaï, and McKeithan, alleged that their codefendant, the 
D. T. McKeithan Lumber Company, was engaged in cutting a large 
quantity of timber from a tract of land of 2,700 acres, known as the 
Bright Williamson timber, upon which, when eut, it was required, un- 
der the terms of the mortgage, to pay the sum of $2.50 per thousand 
f eet into the sinking fund provided for by the mortgage, as to be paid 
to the trustée under the mortgage. The other défendant, the D. T. 
McKeithan Lumber Company, has filed an answer and sjpplemental 
answer setting up a number of countérclaims under rule 31 of thé rules 
in equity (198 Fed. xxvii), which answer and supplemental answer 
were duly served upon the codefendants, the individual défendants 

•For other cases see same topio & § numeek In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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berein, who filed a général reply thereto. Thèse counterclaîms in brief 
are five in number and set up the f oUowing contentions : 

(1) That the deed of trust by way of mortgage should be reformed 
30 as that the clause therein providing for certain payments to be 
made out of the sinking fund therein provided for, and which has been 
construed by this court by its decree already filed not to include and 
cover the payment of the annually recurring interest upon any bonds 
except those which mature in the year of payment, should be reformed 
so as to permit and require the payment by the trustée out of the sink- 
ing fund of the annual interest on ail the bonds outstanding, whether 
they mature in the current year or not. 

(2) That the plaintiff had paid and redeemed $20,000 at par value 
of the bonds secured by the deed of trust by way of mortgage, and was 
entitled under the terms of deed to hâve the mortgagee release and 
discharge from the lien of the mortgage an equal pro rata or propor- 
tion of the mortgaged properties ; that, although request had been 
made of the trustée so to do, it had failed to perform its duty in that 
regard, under the terms of the deed of mortgage. 

(3) That the individual défendants, as holders of ail the bonds se- 
cured by the mortgage, had taken the same with notice that the D. T. 
McKeithan Lumber Company had been led to believe that its mill 
would be completed and ready for opération by the Ist day of October, 
1911; that, by reason of the représentation on behalf of the corpora- 
tions from which the défendant had purchased the property to that 
efïect, it had delivered the bonds to its individual codefendants upon 
the understanding that, inasmuch as the mill had not been completed 
and ready for opération until the Ist day of January, 1912, one-half of 
ail the coupons on the bonds payable on the Ist day of April, 1912, 
should not be presented for payment, but should be canceled. 

(4) That part of the considération given by the défendant the D. T. 
McKeithan Lumber Company for the purchase of the mortgaged prem- 
ises was the agreement on the part of its vendors, the Williams-Mc- 
Keithan Lumber Corporation of Virginia and the Williams & Mc- 
Keithan Lumber Company of South Carolina, that ail accounts and 
claims for lumber sold since April 1, 1911, should be paid to the ven- 
dee; that the aggregate amount of lumber sold since that date up to 
the date when the final conveyance was made to the vendee and the 
vendee put in possession was $60,958.53, of which the estimated bal- 
ance remaining after the payment of freight was $42,670.97, of which 
about $11,887.92 had been paid, leaving unpaid $30,783.05; that the 
codefendants, the individual holdÊrs of the bonds, had taken the bonds 
with full knowledge of the obligation to pay this amount, and its fail- 
ure, and that the amount so due should be taken ofif from the bonds in 
the hands of its codefendants. 

(5) That misrepresentations of a most material question had been 
made as to the quantity of timber, in considération of the purchase of 
which the bonds secured by the deed of trust by way of mortgage had 
been given ; that the D. T. McKeithan Lumber Company was entitled 
to an abatement in price to the extent of this deficiency ; and that the 
individual bondholders had received and accepted the bonds with full 
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knowledge of the fact that the said bonds had been given in part pay- 
ment of that timber, and of the deficiency therein, and that the plain- 
tif? is entitled to hâve a decree for the amount of such deficiency, and 
that the same should be deducted from the amount of the bonds in 
the hands of the individual codefendants. 

(6) The counterclaim interposed in the supplemental answer and 
counterclaim, to the effect that the bonds held by the individual code- 
fendants were in like manner responsible in the hands of the individual 
codefendants for a failure of considération in the nonconveyance and 
delivery to the D. T. McKeithan Lumber Company by the vendor cor- 
poration, before referred to, of the timber upon a large tract of 3,088 
acres of timber mentioned therein, and of the failure to include in the 
deed of conveyance the timber upon five smaller tracts of land also 
mentioned therein; that, for the damages or failure of considération 
thereby inuring to the D. T. McKeithan Lumber Company, the in- 
dividual codefendants, as holders of the bonds, should be decreed to 
hâve the amount of such damage or deficiency deducted from the 
amount of their bonds. 

There is involved in one of the counterclaims for a failure of con- 
sidération the claim that, at the time of the purchase of this property, 
représentations were made which are, for the purposes of the prayer 
of the counterclaim binding upon the individual défendants to the ef- 
fect that one of the tracts of land sold, to wit, that lying along the 
Great Peedee river, was in a contiguous connected tract, with a solid 
boundary; that it appeared that such was not the case; one portion 
was separated by an intervening tract, which very much afïected the 
value of the timber thereon by reason of the increased cost of manu- 
facturing and marketing, and that was an élément of loss to be con- 
sidered in estimating the amount of the failure of considération. 

The case having corne to a hearing upon thèse issues, the testimony 
propounded by the parties has ail been heard, and counsel on behalf 
of ail parties interested hâve been heard, and it is thereupon now ad- 
judged and decreed as follows: 

[1] First. With référence to the contention raised by the three de- 
fendants that the codefendant, the D. T. McKeithan Lumber Com- 
pany, should be required to pay the sum of $2.50 to the trustée mort- 
gagee on account of the sinking fund provided for in the mortgage, 
the court finds, as a conclusion of fact, that the timber on the Bright 
Williamson tract was not owned at the date of the mortgage by the 
mortgagor; that it is not specifically described or included within the 
property mortgaged or covered by any of the express terms thereof; 
that, as already decreed by this court, the mortgage must be under- 
stood as referring to its date and to the property then held and pos- 
sessed by the mortgagor. In this case the mortgagor possessed only 
an option to purchase this timber. This option had been given years 
before for the payment of a sum of money very much less than the 
amount to be paid for the timber itself , should the option be exercised. 
It was entirely within the discrétion of the mortgagor whether it should 
or should not exercise its option. The money to be paid for the tim- 
ber, if it did exercise the option, was in no wise included within the 
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property mortgaged. The mortgagee and the beneficiaries under the 
iTiortgages had no interest in this money. This investment in the tim- 
ber was not a part or in substitution of any property subject to the 
mortgage, but was the investment therein by the mortgagor of a sum 
of money which it was in no way bound to make, under the terms of 
the mortgage. If it had ne ver seen fit to exercise the option, the 
amount of the property mortgaged would not bave been diminished. 
The court holds that, under the terms of tlie option, it was not bound 
to exercise it so as to enhance the amount of property mortgaged. It 
is therefore decreed, as a conclusion of law, that the timber upon the 
Bright Williamson tract is not subject to the terms of the mortgage, 
and the mortgagor is not bound to pay into the hands of the trustée, 
as part of the sinking fund provided for by the terms of the mortgage, 
the sum of $2.50 per thousand upon any part of the timber eut and 
remoyed therefrom. 

[2] Second. Under the first above-mentioned counterclaim made by 
the défendant the D. T. McKeithan Lumber Company, the court finds 
as a conclusion of fact from the testimony in the cause, as well that 
on behalf of the D. T. McKeithan Lumber Company as on behalf of 
the individual défendants by their own personal testimony and admis- 
sions on the stand, that the f ailure to provide in the mortgage that the 
interest upon ail the outstanding bonds accruing in any and every cur- 
rent year should be paid out of the sinking fund was a mutual mis- 
take; that it was agreed and understood by ail the parties that such 
should be the provision, and the failure to incorporate such a provi- 
sion, and the so phrasing of the provision in the mortgage as that it 
should not be paid, was an unintentional oversight or error of the par- 
ties or their draftsman. It is therefore decreed that the mortgage deed 
should be reformed so as that the mortgagor, the D. T. McKeithan 
Lumber Company, and the mortgagee, the Fidelity Trust Company of 
the city of Baltimore, both of whom are parties to this cause, shall 
within 30 days from the date of this decree jointly and interchangeably 
exécute and deliver a supplemental deed in due and proper form, 
amending and reforming the deed of trust by way of mortgage set up 
and referred to in the bill of complaint in the seventh clause thereof, 
beginning with the clause in the ninth Une, which begins with the word 
"such," by modifying the same so as to read as follows : 

"Such moneys so paid shall be used by the trustée for the payment of in- 
terest upon ail outstanding bonds as the said interest may accrue and become 
due and also to the retirement of any bonds that shall be due with interest on 
the same at the date of retirement." 

It is further ordered that such supplemental deed, when executed, 
shall be duly recorded by the mortgagor at its own expense in ail the 
counties proper for the record of the same, with leave to bave a mar- 
ginal note or mémorandum on the record of the original deed of trust 
or mortgage referring to the place of the record of the supplemental 
and reforming deed hereby directed, and that a due report of the ex- 
écution and record of the same, together with a copy of the supple- 
mental deed and a statement of the places of record, be filed in this 
court. 



Third. So far as the claim contained in the second of the above- 
enunlerated counterclaims is concerned, viz., that the trustée should 
be decreed to release an amoiint of the property covered by the mort-' 
gage equal in pro rata proportion to the amount of the bonds paid, 
the court finds as a conclusion of fact that there is no sufficient testi- 
mony before the court to find that any bonds hâve been paid and dis- 
charged, or that any request has been made of the trustée to release 
and discharge from the lien of the mortgage any pro rata proportion 
of the property covered by the same, or that there has been any ad- 
justment and ascertainment of the property so to be released. It is 
thereupon decreed that, as to the counterclaim contained in the answer 
upon this point, the défendant the D. T. McKeithan Lumber Company 
is not entitled to any decree in its behalf on said counterclaim, and the 
same is refused, but vi^ithout préjudice to any application said défend- 
ant may make at the foot of this decree upon due notice to be al- 
lowed to prove and establish the payment of any such bonds paid 
prior to the date of this decree, and for an order thereon establishing 
and decreeing the release from the mortgage of the due proportion of 
the property mortgaged. 

[3] Fourth. The question made under the third counterclaim inter- 
posée! by the answer of the défendant the D. T. McKeithan Lumber 
Company is that the coupons upon the bonds secured by the mortgage 
maturing the Ist of April, 1912, and now in the hands of the three 
individual défendants, be annulled to the extent either of one-half 
of the said coupons or of one-half in amount of each separate coupon, 
so as that the interest to be paid upon the mortgage shall be the in- 
terest accruing only from the Ist day of January, 1912. 

The testimony upon this case, taken as a whole, leads to the con- 
clusion that there was a very serious contention or séries of conten- 
tions between the individual défendants and the D. T. McKeithan 
Lumber Company as to many matters claimed by the D. T. McKeithan 
Lumber Company as against the défendants upon an allégation of 
their liability to perform certain alleged undertakings of the vendor 
corporations, to wit, the Williams-McKeithan Lumber Corporation of 
Virginia and the Williams & McKeithan Lumber Company of South 
Carolina. The D. T. McKeithan Lumber Company had refused to 
deliver to the vendor corporations or the individual défendants the 
bonds secured by the mortgage as being a part of the purchase money 
for the mortgaged property, upon the ground that they should not be 
delivered until certain claimed liabilities had been performed and sat- 
isfied. In February, 1912, after sundry conférences and disputes, ap- 
parently an agreement was reached between the D. T. McKeithan 
Lumber Company and the individual défendants (excepting the de- 
fendant J. M. Barr), which agreement was embodied in a letter writ- 
ten by George E. Dargan, the attorney for the D. T. McKeithan Lum- 
ber Company, to the Honorable F. K. Pendleton, New York City, 
dated February 15, 1912, in which it was stated that four matters had 
been agreed to, namely, that the bonds should be delivered to the in- 
dividual défendants who held the intérim certificates; that the stock 
of the corporation should be transferred to the mdividual défendants, 
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both of which were to be donc by the D. T. McKeithan Lumber Com- 
pany ; that then a certain tract of land, known as the Stucky -land, 
of 300 acres should be conveyed to the D. T. McKeithan Lumber 
Company, the cost thereof to be paid by the individual défendants ; 
and lastly that ail interest on the bonds of the company up to Janu- 
ary 1, 1912, should be renounced. The contents of that letter, as 
stating the agreement of the parties on those points, the court finds 
as a conclusion of fact vvas known to and acquiesced in by the in- 
dividual défendants at the time, except the défendant J. M. Barr. In 
pursuance of that agreement, the D. T. McKeithan Lumber Com- 
pany on the 22d of February, 1912, did deliver to the défendant D. 
T. McKeithan, to be delivered to his individual codefendants, the 
bonds and the stock, and those bonds and that stock were subsequently 
delivered. Having received the bonds and stocks in that way and un- 
der that agreement, the court finds as a conclusion of law that the 
individual défendants would be estopped now from claiming any in- 
terest to the Ist of January, 1912. In the case of the défendant J. 
M. Barr, he was not shown to hâve given any assent at the time to 
that agreement, but the évidence does show to the court that he re- 
ceived his bonds after he had been notified by his individual code- 
fendants of the terms upon which they had been sent for delivery, 
and, under those circumstances, in the opinion of the court he is like- 
wise estopped; and the D. T. McKeithan Lumber Company is there- 
fore, under those circumstances, entitled to an abatement of interest 
to the amount of the interest due from the date at which interest be- 
gan to run on the Ist day of October, 1911, to the Ist day of Janu- 
ary, 1912. 

It is therefore decreed that upon the payment by the D. T. McKei- 
than Lumber Company, within 30 days from the date of this decree, 
to the défendants of ail interest represented by the coupons maturing 
on the Ist of April, 1912, and accruing from the Ist of January, 1912, 
together with interest from the date of the maturity of such coupons 
to the actual date of payment, the same shall be delivered up and be 
canceled for delivery to the trustée. 

During the argument of the cause it was orally stated that ail the 
coupons maturing the Ist of April, 1912, hâve been already paid. If 
such be the case, leave is hereby given to the défendant the D. T. 
McKeithan Lumber Company to move at the foot of this decree, upon 
due notice, for an order that an abatement équivalent to the abate- 
ment hereby ordered be made to be deducted from the coupons ma- 
turing the Ist of April, 1914. 

Fifth. The next question raised by the counterclaims, viz., the 
fourth above mentioned, is the right of the D. T. McKeithan Lum- 
ber Company to hâve thèse défendants pay, in the way of being cred- 
ited on the bonds or coupons, the sum of $30,783.05, claimed by the 
D. T. McKeithan Lumber Company to be due to it as representing 
the proceeds of lumber sold subséquent to the Ist of April, 1911. On 
this point the pleadings before the court would not call for any such 
decree. The parties who made the agreement were not thèse three 
individual défendants. They were two corporations, known as the 
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Williams-McKeithan Lumber Corporation of Virginia and the Wil- 
liams & McKeithan Lumber Company of South Carolina. Neither 
of those corporations are before the court, and a charge of this kind, 
involving the liability of thèse corporations to the D. T. McKeithan 
Lumber Company, under an agreement such as set up in the plead- 
ings and in the testimony produced, would not entitle the D. T. Mc- 
Keithan Lumber Company to a decree under the pleadings in this 
case, inasmuch as the court holds that for that purpose primarily the 
two corporations making the covenant or undertaking are necessary 
parties to the détermination of the amount thereunder. But in this 
case the parties hâve entered, through their counsel, into a stipula- 
tion in which they agreed, in writing, filed in the cause, that ail ques- 
tions and controversies growing out of the transaction set forth in 
the bill and answers hereto shall be f uUy heard and determined in 
this cause to the same extent and as fully as if independent suits were 
brought by the varions parties hereto for that purpose, and that no 
party shall be deprived or prevented from having ail questions heard 
which could arise or be heard upon original bills. Nor shall any party 
to this suit be prejudiced in the hearing of this cause by the form 
of the action. The stipulation proceeds that neither the bondholders, 
J. M. Barr, W. R. Bonsaï, and D. T. McKeithan, nor the D. T. Mc- 
Keithan Lumber Company shall be prevented from having any and 
âll causes of action, défenses, and questions, which either or any of 
them might litigate or raise in an independent suit, heard and deter- 
mined in this suit, to the end that ail disputes, questions, and con- 
troversies existing between the said D. T. McKeithan Lumber Com- 
pany, the said J. M. Barr, W. R. Bonsaï, and D. T. McKeithan, and 
the trustée, the Fidelity Trust Company, shall be heard and deter- 
mined in this suit. The court understands that stipulation as going 
to the effect that the parties agreed that ail questions upon the an- 
swers and counterclaims, as properly alleged and set out in this pro- 
ceeding, shall be determined in like manner as the court might déter- 
mine the same, if the same had been propounded by original proceed- 
ings in the shape of original bills of complaint for the purposes set 
up in the said counterclaims, and to which the défendants had been 
properly made parties. 

The testimony shows that the two vendor corporations, above re- 
ferred to, are, as to one of them at least, the Williams-McKeithan 
Lumber Corporation of Virginia, no longer existing. The testimony 
is that. that corporation has been dissolved and its charter surrendered. 
Wherever a company goes out of existence or becomes insolvent or 
in any wise unable to respond, any one having a légal claim against 
that corporation has the right to assert it against the corporation, and, 
in case of adjudication in his favor, has a right upon the judgment 
recovered in equity to pursue the individual stockholders for the sat- 
isfaction and payment of that judgment to the extent of assets re- 
ceived by the stockholder which he was not entitled to receive as 
being primarily subject to the payment of debts and liabilities of the 
corporation. Under thèse circumstances, the court understands the 
stipulation to mean that the D, T. McKeithan Lumber Company 
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would have the sarne right upon the counterclaim, for failure of ^con- 
sideration or any other counterclaim, to pursue thèse individual de- 
fendants as it would have had if it had recovered the judgment against 
the corporation, except that any matter of défense may be set up to 
the counterclaim, no judgment having been recovered ; and, for any 
such claim as in this suit the D. T. McKeithan Lumber Company shall 
make it appear to the court that they would be entitled to recover 
judgment against such corporation, they have a right to pursue thèse 
individual défendants, as stockholders, to the extent of assets received 
applicable to that judgment, for the purpose of having the same paid. 
The testimony shows that É. M. Poston, trustée, entered into a con- 
tract with the Williams & McKeithan Lumber Company of South 
Carolina and the Williams-McKeithan Lumber Corporation of Vir- 
ginia on the 6th day of May, 1911, for the transfer of certain prop- 
erties. This contract is absolute in form, but required certain mat- 
ters to be carried out by both sides to the contract, and contained a 
stipulation at the end that, if E. M. Poston, trustée, failed to carry 
out his part of the contract in 60 days from the date of it, he shall 
forfeit as liquidated damages in full, without further liability, the sum 
of $5,000 paid by him to the other parties to the contract at the time 
of the making of the contract. In pursuance of this contract, there 
was subsequently executed a deed of conveyance in full, or purporting 
to be in full, from the Williams & McKeithan Lumber Company and 
the Williams-McKeithan Lumber Corporation to the D. T. McKeithan 
Lumber Company; the latter being the corporation organized by E. 
M. Poston, trustée, to receive this conveyance under the terms of the 
contract of 6th of May, 1911. This last deed of conveyance to the 
D. T. McKeithan Lumber Company is not dated. It will take effect, 
therefore, from the date of its actual exécution and delivery, and the 
only évidence upon the face of the deed as to that date is the date 
of its probate, which was the 3d of July, 1911, which the court con- 
strues to be, for the purposes of this case, the date of the exécution 
and delivery of that deed. 

[4] The évidence is that that deed was executed in pursuance of the 
contract, and it being later in date than the contract, and executed 
in pursuance of it, the court holds that, as to ail matters in that deed 
which cover matters included in the contract, the deed of conveyance 
represents the consummation of the intent of the parties and the final 
construction of the contract at that time, and supersedes the contract ; 
that as to any matters of ambiguity in the deed, or as to any matters 
referred to and to be performed in the contract, not covered by the 
terms of the deed, the contract would be referred to as the contract 
between the parties. 

[5] On this question of the right to the proceeds of the lumber 
sold after the Ist of April, 1911, the language of the deed is that 
the vendors convey and sell to the vendee, the McKeithan Lumber 
Company, ail the property of every kind and description whatsoever 
belonging , to the said Williams-McKeithan Lumber Corporation ot 
Virginia, whether the same be real, personal, or mixed (except choses 
in action acquired and debts owing to the corporation contracted prior 
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to the Ist of April, 1911, and daims for insurance on property de- 
stroyed by fire on the 3d day of April, A. D. 1911), including ail ac- 
counts, debts, daims, and demands for or on account of lumber sold 
since April 1, 1911. The individual défendants daim that the proper 
construction of that language is that they were to sell the lumber, so 
to say, as for a going corporation, upon the Ist'of April, 1911; that 
the agreement of the 6th of May, 1911, was an option which might or 
might not be exercised by the holder of the option; that,' pending the 
exercise of that option, it was necessarily incumbent upon the vendor 
corporations to carry on their business, and, in order to carry on their 
business, they were necessarily bound to make the necessary expendi- 
tures therefor, and that therefore this language should hâve incor- 
porated in it, as a necessary and reasonable séquence of the character 
of the contract, that this conveyance was to be made as of the Ist of 
April, and while the purchaser, if he exercised his option, would be 
entitled to the benefits of the sales of ail lumber made after that date, 
it would necessarily be bound to pay ail expenses necessarily incident 
to the sale of that lumber; that to hold otherwise would be to cast 
upon the vendor the loss of having for 60 days to carry on the busi- 
ness wholly at his own expense for the benefit of the vendee. While 
this may be a plausible argument to show that the contract, as made, 
was a very imprudent one for the vendor to make, yet that cannot 
control the plain language of the deed of conveyance purporting to 
be for valuable considération, and under that the court holds as a 
conclusion of law that the vendee, the McKeithan Lumber Company, 
was entitled under that deed to ail accounts, debts, daims, and judg- 
ments for or on account of lumber sold after the Ist of April, 1911; 
and, construing it strictly according to its terms, it means only such 
proceeds for sale of lumber as were on the 3d of July represented by 
unpaid bills or accounts receivable, not by any cash that may hâve 
been paid for the lumber sold in the intérim. Although this may be 
the construction of that clause, it does not foUow that the défend- 
ants are individually bound to hâve any amount due thereunder cred- 
ited upon their bonds. The testimony shows that the Williams-Mc- 
Keithan Lumber Corporation of Virginia, whose property was sold, 
had at the time of the sale an existing mortgage upon that property 
for $300,000, and that the bonds referred to in the contract of pur- 
chase to the extent of $300,000 of first mortgage bonds, to be secured 
by the mortgage on the same property by the D. T. McKeithan Lum- 
ber Company, were used in payment of the bonds secured by the then 
existing mortgage. This existing lien would be a lien on the prop- 
erty of the corporation not to be paid as any other debt, but to be 
paid in full in precedence over other debts, and the mortgage debt 
then existing would take precedence in payment out of the assets 
of the Williams & McKeithan Lumber Corporation of any unsecured 
obligation to pay to the D. T. McKeithan Lumber Company the pro- 
ceeds of lumber sold after Ist of April, 1911, as contained in this 
deed. 

As a conclusion of law it is therefore adjudged that the McKeithan 
Lumber Company is not entitled to hâve the individual défendants 
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crédit, upon the bonds or the coupons thereon held by them, any 
amount tliat may be hereafter ascertained to be due under this clause 
of the deed of conveyance. 

[6] Inasmuch, however, as under the stipulation this proceeding is 
to be treated as if the D. T. McKeithan Lumber Company were pur- 
suing thèse individual défendants as stockholders, the question would 
then be as to how far they can be required to respond for assets in 
their hands outside of thèse bonds to the extent of any amount due 
under this clause of the deed of conveyance. The court holds that, 
' in order to arrive at a conclusion on that point, the testimony would 
hâve to establish, first, who were the stockholders entitled to the as- 
sets of the Williams & McKeithan Lumber Corporation, and then 
the proportion and the assets received by each over and above the 
payment of the debts of that corporation, for which only they would 
be bound to respond. There is no sufficient testimony in this case for 
the court to make a final decree upon that point. It appears that there 
were other stockholders, certainly three, in addition to the stockhold- 
ers now before the court, but the évidence is not definite as to what 
amount of assets has been received by each of thèse stockholders as 
representing assets to which they were entitled, as stockholders, over 
and above the bonds used for the payment of the bonded indebtedness 
and other debts. It is therefore decreed that it shall be referred to 
D. B. Gilliland, Esq., one of the standing masters of this court, to 
take the testimony that may be propounded by the parties to show: 
(1) Who were ail the stockholders entitled to the purchase money 
agreed to be paid by E. M. Poston, trustée, and paid by the D. T. 
McKeithan Lumber Company, under the terms of the deed of con- 
veyance; next, how much of those assets were applied to the pay- 
ment of debts ; and, lastly, how much of those assets were distributed 
among the stockholders either directly or indirectly, and how much 
thereof was received by the individual defendjmts herein, as being re- 
ceived by way of dividends representing their interest as stockholders 
in the corporation for which they would be bound to respond upon 
proper proceedings instituted against the stockholders for that pur- 
pose, and that he report the testimony and his conclusions of fact 
thereon to this court. 

[7] Sixth. The fifth above-mentioned counterclaim interposed by 
the défendant the McKeithan Lumber Company is that it is entitled 
to a gênerai, and at this date unascertained, deficiency in the purchase 
money paid for the purchase of the property described in the mort- 
gage and in the deed of conveyance of the 3d of July, 19U, because 
of misrepresentations under which they purchased; that they pur- 
chased upon représentations that there was a large amount of timber 
on thèse lands, which was grossly incorrect; that they had purchased 
upon représentations that as to one large body of thèse lands they 
were composed of connected and adjacent tracts, which was incorrect 
in that a considérable acreage was separated from the rest by an in- 
tervening tract of land owned by separate third independent parties, 
and which was in no wise connected for the purposes of a lumber 
business in the sensé of a utilization of the tract as a whole for that 
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purpose. It appears from the testimony that the witness E. M. Pos- 
ton, who acted on behalf of what appears to hâve been the real pur- 
chaser in this case, the New York Coal Company, was approached by 
the sales agent of the Williams & McKeithan Lumber Company and 
offered thèse properties upon the suggestion of Mr. Williams, prési- 
dent of that Company, and that upon this suggestion several interviews 
thereafter followed between Mr. Poston and Mr. Williams and the 
individual défendant McKeithan, and later the individual défendant 
Bonsaï. The individual défendant Barr appears to hâve been no par- 
ty to any of thèse negotiations. Thèse negotiations were in the usual 
form of the ofïering of property. Mr. Poston made a trip to the 
situs of the property in South Carolina, and there met the défendant 
McKeithan and the witness Williams, the président of the company, 
and the negotiations then instituted were finally consummated, first 
by the contract of purchase dated 6th of May, 1911, and later by the 
deed of conveyance dated 3d of July, 1911. The D. T. McKeithan 
Lumber Company claims that the individual défendants by reason of 
their position as stockholders and officers, viz., as directors, mainly 
interested in the Williams & McKeithan Lumber Company of South 
Carolina and the Williams-McKeithan Lumber Corporation of Vir- 
ginia, in some wise occupied the position of quasi trustées, as pro- 
moters bringing about the purchase or the sale, or as officers, first, of 
the vendor corporations, and then of the vendee corporation, and ex- 
ercising a double duty and double responsibility, so to say, and they 
are to be held, therefore, as to any représentations made to that high 
degree of responsibility which attaches to persons who hold the office 
of trustée. That is true as to officers of corporations and as to pro- 
moters, where the promoter, as such, occupies the position of an of- 
ficer; in cases where he occupies a double position with regard to 
his interest, it is the application of the old doctrine that no man can 
be both vendor and purchaser where the rights of others are con- 
cerned. In order to be held to that high degree of responsibility, he 
must be in a position in which confidence and trust and power is 
lodged in him as representing and protecting thèse two antagonistic 
interests. The promoter or officer or independent owner, who sells 
his property and does not occupy that position, is held to no such re- 
sponsibility. 

The court finds as a conclusion of ^act in this case that Mr. Poston 
and his associâtes in this case rested upon their own responsibility; 
that they relied, not upon the codefendants in this case as constituting 
their officers or trustées, but were treating with them in the purchase 
of this property at arm's length; that they were intelligent business 
men, well aware of their rights and well qualified and able to protect 
them, and they are not entitled in this case to rely upon any rule of 
responsibility, as that the individual codefendants held towards them 
any position as quasi trustées. The défendants Bonsaï and Barr, so 
far from that, I find, had nothing whatsoever to do with thèse nego- 
tiations prior to their consummation in the contract of sale and deed 
of conveyance. That they acted whoUy as directors and stockholders 
for the protection of their own interest personally, and that of their 
212 F.— 16 
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own companies, and they undertook in no wise any responsîbility 
whàtsoever to the D. T. McKeithan Lumber Company or to Poston 
and his associâtes, and they are not bound to any liability therefor. 
The testimony shows that when Mr. Poston came there had been made 
a so-called cruise or examination of the timber upon thèse properties ; 
that this examination or cruise had been made for purposes entirely 
disconnected with this sale ; that the witness Mortimer, who is now in 
interest with the D. T. McKeithan Lumber Company and has been 
shown by no testimony whàtsoever, by any interest or otherwise, to be 
swayed by motives of twisting results for the benefit of the individual 
codefendants in this case, had proposed to buy an interest in the Wil- 
liams & McKeithan Lumber Company of South Carolina. Before 
completing that purchase, he desired to be satisfied of the intrinsic 
value of the properties of that corporation; in order to satisfy him 
on that point, it was agreed between that corporation and himself that 
an investigation and examination of thèse properties should be made 
by two cruisers or timber examiners, one of whom was to be selected 
by Mortimer as representing one adverse interest, and the other was 
to be selected by the Williams & McKeithan Lumber Corporation as 
representing another adverse interest. Thèse were so selected ; a Mr. 
Divine, who appears to hâve been utterly unknown to anybody con- 
nected with the Williams & McKeithan Lumber Corporation, was se- 
lected by Mortimer as representing his adverse interest, as a person 
personally known to him; and a Mr. Morris was selected by the 
Williams & McKeithan Lumber Corporation. They began their in- 
vestigation in September, 1910, long before any offer of thèse prop- 
erties was made or suggested to Poston, and their investigations con- 
tinued and were concluded at or about the time that Poston made his 
first trip to South Carolina to examine the properties. The testimony 
establishes that that investigation was for the purpose of ascertaining 
the intrinsic amount of timber owned by the company upon the lands 
in question and described in the deed of conveyance, and that it was 
conducted, from the testimony, perfectly fairly, honestly, and up- 
rightly, and without any intention whàtsoever of misrepresenting facts 
or circumstances for the purpose of the sale to Poston or any one 
else. That those results were not obtained by any of the three in- 
dividual défendants, or by any officer of the Williams & McKeithan 
Lumber Corporation of Virginia, for secret motives, but were made 
for the purpose of arriving at a true resuit, and any acceptance by 
them of that was in absolute good faith. Upon the arrivai of Mr. 
Posto._ in South Carolina, he was shown, together with his companion 
Mr. McManigal, the cruise sheets, cruise tabulations, and sketch maps 
embodying the results made by thèse examiners. I find as a conclu- 
sion of fact that thèse were shown to them, not in the way of abso- 
lute représentations, but for the purpose of information in like man- 
ner as any vendor seeking to sell his property would furnish informa- 
'ion to the vendee to whom he desired to sell it. It is ordinary and 
usual for the vendor to take an optimi.stic view of the extent and 
value of his properties, and his information as to that effect, when 
given in good faith and for the purpose only of informing the mind 
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of his vendee, does not constitute a représentation or warranty as to 
value. Thèse papers were laid before Mr. Poston and his associâtes. 
They had every opportunity to investigate and check ; they were laid 
before them in March, early in March ; the contract to purchase was 
not made until the 6th of May thereafter, and that contract to pur- 
chase beyond the amount of $5,000 was not obligatory on them to 
complète until the 5th of July, 1911, so that they had four months 
.within which to advise themselves to any extent they saw fit as to tlie 
reliability of the information given them by the proposed vendors as 
an inducement to them to take up the matter of purchase. I find as 
a conclusion of fact that the action of the third défendant McKelthan, 
in any statement of représentation that he made, was made in abso- 
lute good faith and in conviction of its verity, and that he has exer- 
cised towards E. M. Poston, trustée, and his associâtes and the D. T. 
McKeithan Lumber Company no conduct involving a breach of good 
faith, so far as the transfer of this property is concerned, for which 
he would be liable. 

With regard to the ofher two défendants, Barr and Bonsaï, I hold 
that they made no représentations that the testimony discloses of any 
kind, and that they are not bound individually as holders of thèse 
bonds by any statements made by McKeithan, by Williams, or the 
cruisers as to what they believed to be the true amount of timber on 
this property. I hold further that in this case the words in the con- 
tract of sale to the efïect that the property contemplated to be sold 
under this agreement includes ail the timber holdings of the said Wil- 
liams-McKeithan Lumber Corporation of Virginia, known as the Pee- 
dee river and Lynch's creek tracts, recently cruised by Messrs. Mor- 
ris and Divine at 222,000,000 feet of stumpage, are words of descrip- 
tion, not words of représentation or warranty. The deed of convey- 
ance itself contains no warranty as to the amount of timber. It grants 
and conveys ail the property, including the lands, trees and timber, 
rights of way, and easements thereinafter mentioned and described, 
and then specifically describes the timber living and dead in gênerai 
terms upon certain specifically described pièces of land. I find as a 
conclusion of law that uncler the law of South Carolina the convey- 
ance of that standing timber was a conveyance of the freehold or 
real estate, and that in such a conveyance, unless the quantity of tim- 
ber be stated and warranted, there is no warranty in the absence of 
fraUd or misrepresentation. That in this case, if the purchaser had 
desired to bave the quantity of his timber secured according to what 
he deemed a représentation, it was his duty to hâve required it in- 
serted in the deed in the shape of something équivalent to a warranty ; 
that he is not entitled in this case to set up for a déduction of the 
purchase money a deficiency in quantity of the timber, where he has 
not required a warranty, upon any action against him for the pur- 
chase money, in the absence of fraud or misrepresentation, and I find 
as a conclusion of fact that in this case there was neither fraud nor 
misrepresentation. 

It is therefore adjudged and decreed that under the terms of the 
deed of conveyance of the 3d of July, 1911, and the preceding con- 
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tract of sale of the 6th of May, 1911, construed as the court has here- 
tofore indicated they only can be construed together, the D. T. Mc- 
Keithan Lumber Company is not entitled, under the évidence in this 
case, to any decree against either the vendor corporations or thèse 
individual défendants for any alleged discrepancy in the amount of 
timber on the land between what they deemed to hâve been shovi'n 
in the information furnished them and what they may now find to be 
actually thereon. That counterclaim is accordingly dismissed. 

Seventh. The last counterclaim is upon the ground that as to sev- 
eral spécifie tracts therein mentioned, to wit, the tracts known as the 
Strother tract, the Mary hnw tract, the Croswell tract, the Weatherly 
tract, and the Gardner tract, such tracts were not specifically included 
in the deed of 3d of July, 1911. I find that in the mémorandum made 
by Mr. Poston himself on the 18th of March, 1911, at the occasion of 
his first trip to Charleston, those tracts were specifically called to his 
attention, and he was specifically notifîed that they were part of the 
tracts, the timber on which was claimed by the Williams & McKeithan 
Lumber Corporation of Virginia, and to be sold to him. They were 
not inserted by any spécifie description in the deed of conveyance, 
but that was no more the fault or négligence of the vendors than of 
Mr. Poston himself. He had in his hands a spécifie detailed state- 
ment which he clairas was dictated by him from information furnished 
him at that time, in which every one of those tracts were mentioned, 
and it is entirely his own négligence that those tracts were not spe- 
cifically included in the later deed, for he had the information in his 
own hands, as given to him at the time that those tracts were to be 
included in the deed. The court finds as a conclusion of law, how- 
ever, that, under the language of the conveyance itself, the timber on 
those tracts, as owned by the Williams & McKeithan Lumber Corpo- 
ration of Virginia, passed to the D. T. McKeithan Lumber Company, 
and 'that company is now entitled to the same, and, being now entitled 
to the same under the language of the conveyance, it is not entitled 
to any decree for any alleged deficiency for any faiiure to receive the 
same. 

[8] This leaves the last question of th'e deficiency of the timber 
on the tract known as the 3,088-acre tract. That tract is specifically 
in terms described in the deed of conveyance, and at the date of con- 
veyance the timber on it is undertaken to be conveyed to the D. T. 
McKeithan Lumber Company. In the deed of conveyance, however, 
in the description of this tract of land, it is expressly declared that 
the trees and timber undertaken to be conveyed by that deed are the 
same that were conveyed by Armstrong J. Howard to the Williams 
& McKeithan Lumber Company by deed dated July 29, 1904, and 
duly recorded in Darlington county in Book 39, p. 685. That deed 
has been put in évidence (or a certified copy thereof) by the D. T. Mc- 
Keithan Lumber Company, and the deed from Armstrong J. Howard, 
as hère put in évidence, is expressly made subject to ail the rights of 
Edward W. and Carolina B. Mixer and their heirs and assigns under 
and by virtue of the deed of S. Marco and I. Lewenthal to them, dated 
March 19, 1892, and duly recorded in the same county, Book 12, p. 
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799. The conveyance from Marco and Lewenthal to the Mixers was 
also put in évidence by the D. T. McKeithan Lumber Company, and 
fhat deed undertakes to convey to the Mixers ail the timber of what- 
soever kind, to hâve and to hold the same to the Mixers in fee. The 
deed then proceeds to grant unto the Mixers the right and privilège 
to enter at their will upon the lands, to move and carry away that 
timber, and proceeds then with a warranty to the Mixers from Marco 
and Lewenthal of the timber for the term of 20 years from the date. 
The D. T. McKeithan Lumber Company's position is that that deed 
to the Mixers was an absolute deed of transfer and conveyance to 
them of the timber described therein in fee ; that it having been 
conveyed to them the subséquent conveyance from Howard to the 
Williams & McKeithan Lumber Company was incapable of trans- 
ferring any interest, the timber being already vested in the Mixers; 
and that therefore, when the Williams & McKeithan Lumber Cor- 
poration of Virginia undertook to convey to the D. T. McKeithan 
Lumber Company the timber upon the same tract of land, it could 
convey nothing more than Armstrong J. Howard conveyed to the 
Williams & McKeithan Lumber Company, which was, according to 
their construction, no right to any timber, and that the référence in 
the deed to the D. T. McKeithan Lumber Company, which is the réf- 
érence in the description of the timber conveyed to the McKeithan 
Lumber Company to this deed to Howard, and thereby to the deed 
of the Mixers as part of the description, cannot be taken as modify- 
ing the clear language of the deed in conveying this timber in the con- 
veyance of the 3d of July, 19U, and the warranty by the Williams 
& McKeithan Lumber Company of South Carolina and the Williams- 
McKeithan Lumber Corporation of Virginia to the D. T. McKeithan 
Lumber Company of the same. The gênerai rule of law is that the 
vendee is charged with notice of ail that appears upon the face of 
the deed to him, or which can be reasonably gathered by référence 
therefrom. The warranty in the deed of conveyance of the 3d of 
July, 1911, is to the efïect that the vendors warrant ail and singular 
the aforesaid property unto the said D. T. McKeithan Lumber Com- 
pany, its successors and assigns. The warranting being of so much 
property by a référence to the description of the property, I hold that, 
if in the description of a pièce of property it be declared that that 
property, as described, is subject to a mortgage for so much money, 
the warranty of the said premises would mean a warranty of title 
subject to that mortgage; that the vendee would be bound to take 
notice upon the face of his deed of the existence of that mortgage, and 
the warranty would be construed with référence to the description, 
and the warranty would go, therefore, only to the extent of the prop- 
erty subject to the mortgage. In this case the difficulty about it is 
that the description of the timber is positive, qualified only at the 
end of it by declaring that it was the same as was conveyed by Arm- 
strong J. Howard to the Williams-McKeithan Lumber Corporation. 
Construing the deed as a whole, the court is of opinion that that was 
a fair notification to the D. T. McKeithan Lumber Company that 
what was conveyed was only the timber that was conveyed by Howard, 
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and, if no timber was conveyed by Howard, they were so înformed, 
and they took only whatever was conveyed, and the warranty ex- 
tended no further. I am further of the opinion that, under the déci- 
sions of the Suprême Court of South Carohna, the deed of convey- 
ance from Marco and Lewenthal to the Mixers, taken as a whole, 
would be construed to be net an indefinite and perpétuai deed of con- 
veyance of the standing timber, but a deed of conveyance of the stand- 
ing timber subject to its being eut, moved, and carried oiï within 20 
years from the date of the deed. The deed is inartificial, and, under 
the common-law interprétation of deeds, the warranty would not be 
effective in dérogation of the previous absolute estate conveyed ; but 
as I understand the-general resuit of the décisions of the Suprême 
Court of South Carolina, upon such deeds as constitutir.g a rule of 
property, in the construction of such deeds existing in South Carolina 
the deed of conveyance of standing timber of this kind is to be con- 
strued as a whole, and if there is anything upon the face of it which 
indicates an intention to limit the previous absolute continuons per- 
pétuai conveyance of standing timber, as contradistinguished from the 
conveyance of the land itself, the court will resort to that to détermine 
the extent of the estate conveyed. Interpreting the deed of convey- 
ance in this case from the standpoint of that rule of construction as 
a rule of property indicated by the Suprême Court of South Carolina, 
I am of the opinion that the deed of conveyance of this standing 
timber from Marco and Lewenthal to the Mixers was a conveyance of 
that property, subject to the condition that it carried only so much 
as they eut and removed within 20 years from the date of that con- 
veyance, and that ail timber thereon not eut and removed within 20 
years from that date did not go under that deed, and under the évi- 
dence in this case would appear to hâve passed to the Williams & 
McKeithan Lumber Company, and is the property of the D. T. Mc- 
Keithan Lumber Company in this case. I hold, therefore, that no 
deficiency by reason of that has been established in this case, and the 
défendants are not entitled to a decree thereunder. 

Under the circumstances of this case, the défendant D. T. Mc- 
Keithan Lumber Company having received affirmative decrees on 
some of its counterclaims, and no défense set up by the codefendants 
having been sustained, the costs of this case will be paid as follows : 
The trustée having corne into court and asked for instructions and 
having brought the défendants in court, as to the questions raised in 
the bill of the trustée the costs will be paid by the trustée, with the 
right, under the terms of the mortgage, to deduct the same out of 
any fund which, under the terms of the mortgage, is applicable to 
the costs and expenses of the trustée in the performance of his duty. 
The other costs in the case will be paid, two-fifths by the individual 
défendants, McKeithan, Bonsaï, and Barr, and the other threc .ifths 
by the défendant the D. T. McKeithan Lumber Company. The costs 
will be taxed by the clerk, and any différence as to the amount there- 
of to be paid by the respective parties will be settled by the court. 

Any party to this cause shall be at liberty to apply at the foot of 
this decree, upon proper notice, for any further order or decree neces- 
sary to carry into effect the principles hereby adjudged. 
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CASEY V. BAKEE et al. 
(District Court, N. D. New York. March 21, 1914.) 

1. Bankbuptct (I 209*) — Fbaudulent Teansfeb — Actions — Parties. 

Under Bankr. Act (Act July 1, 189S, c. 541, 30 Stat 565 [U. S. Comp. 
St. 1901, p. 1511]) i 70e, providing tliat the trustée may avoid any trans- 
fer whieh any créditer might hâve avolded, and section 47, 30 Stat. 557 
(U. S. Comp. St. 1901, p. 3439), as amended in 1910 (Act June 25, 1910, 
c. 412, § 8, 36 Stat. 840 [U. S. Comp. St. Supp. 1911, p. 1501]), requirlng 
trustées to collect and reduce to money ttie property of tlie estate, under 
the direction of the court, it Is the duty of a trustée on request, if prop- 
erly Indemnified, to bring suit to set aside a fraudulent transfer; and. 
If he refuses to do so, any interested party may bring the suit In his own 
name, making the trustée a défendant, or he may be permitted to prose- 
cute in the name of the trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. J 318; Dec. 
Dlg. § 209.*] 

2. REi£OVAL OF Causes (§ 37*) — Diverse Citizenship — Reareangement of 

Parties. 

In a judgment credltor's suit by a citizen of New York agalnst citizens 
of Massachusetts to set aside an alleged fraudulent conveyance in which 
the fraudulent grantor's trustée in bankruptcy, also a citizen of Massa- 
chusetts Intervened as défendant, and admltted plaintiff's judgment, there 
was no dlversity of citizenship makkig the cause removable to a United 
States court, as the interests of the trustée and plalntlfC were on the 
same side of the controversy, and the parties must be arrangea as their 
Interests in the controversy appear. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dlg. | 80; 
Dec. Dig. § 37.*] 

8, Removal of Causes (§ 52*) — Sepaeable Contboveest. 

In such case there was no separable controversy between plalntlff and 
the trustée. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 102, 
103, 105; Dec. Dlg. § 52.*] 

4. Removal or Causes (§ 59*) — Pétition — Parties. 

Under Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1094 [U. S. 
Comp. St Supp. 1911, p. 141]) § 28, relative to the removal of causes 
to a United States court, where there are several défendants interested 
in the controversy, and there Is no separable controversy, one défendant 
alone cannot remove the cause. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dlg. §§ 112, 
113; Dec. Dig. § 59.*] 

5. Removal or Causes (§ 74*) — Amouht Involved. 

In a suit by the ovvner of a judgment recovered more than four months 
before bankruptcy to set aside an alleged fraudulent conveyance by the 
bankrupt, in which the trustée In bankruptcy intervened and admltted 
plaintift's judgment, but In effect denled the fraud, though he demanded 
judgment In his favor for ail property If the conveyance was set aside, 
the amount la controversy was the amount of plalntiff's judgment ; and, 
it being less than $3,000, the cause was not removable. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. §§ 130, 
131 ; Dec. Dlg. § 74.*] 

In Equity. Action by John Casey against Charles I. Baker and oth- 
ers. On motion by plaintifï to remand the cause to the state court 
from which it was removed on the pétition and motion of Edward N. 
Lacey, trustée in bankruptcy of Charles I. Baker. JMotion granted. 

•For other cases see same topic & § numbsb In Dec. à Am. Digs. 1907 to date, & Rep'r Indexes 
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James E. Sennett, of Granville, N. Y. (Daniel J. Finn, of Glens Falls, 
N. Y., of counsel), for plaintifï. 

Daniel Naylon, Jr., of Schenectady, N. Y., and Visscher, Whalen 
& Austin, of Albany, N. Y., for défendant Lacey as trustée. 

William W. Morrill, of Troy, N. Y., for défendants Baker. 

RAY, District Judge. September 18, 1911, the plaintifï hère, John 
Casey, recovered a judgment against défendant Charles I. Baker, in 
the Suprême Court of the state of New York, which was duly docketed 
in the c-ounty of Washington, state of New York, October 26, 1911, 
and January 17, 1912, an exécution on said judgment was issued, and 
February 2, 1912, returned wholly unsatisfied. This judgment was 
for the sum of $2,619.35, damages, and costs. 

September 22, 1911, four days after the rendition of said judgment 
in favor of Casey, said Charles I. Baker confessed judgment in favor 
of the défendant hère, Horatio L. Baker, in the sum of $4,397.16 dam- 
ages and $16.58 costs, total, $4,413.74, which was docketed in said 
clerk's office September 23, 1911. 

September 23, 1911, said Charles I. Baker and défendant Addie L. 
Baker, his wife, were the owners of certain real estate and certain Per- 
sonal property in said county of Washington, N. Y., of the value of 
$7,000. 

September 23, 1911, the same day that the judgment of $4,413.74 in 
favor of said Horatio L. Baker was docketed in said Washington coun- 
ty, and on which day said judgment became a lien on said real estate 
if the docket of the judgment preceded the transfer about to bemen- 
tioned, said Charles I. Baker and Addie L. Baker, by a deed of con- 
veyance dated and recorded that day, conveyed said real estate to said 
Horatio L. Baker with, says the complaint herein, the intent on the 
part of the grantors to hinder, delay, and defraud the just creditors of 
said Charles I. Baker, particularly the said Casey, and such conveyance 
was received by said Horatio L,. Baker with the same intent and pur- 
pose, and such conveyance was made and delivered by the grantors and 
accepted and received by the grantee in trust for the use and benefit 
of said Charles I. Baker. The complaint also allèges that such con- 
veyance was without considération, and part of a collusive and fraudu- 
lent conspiracy to prevent the collection of the said Casey judgment. 
The complaint also allèges that October 16, 1911, the said Charles I. 
Baker, without considération and with the same intent and purpose 
and in exécution of the same conspiracy, turned over his personal 
property, above referred to, to said Horatio L. Baker. The complaint 
is silent as to the value of the property so transferred, but describes 
it, and demands a decree setting aside the conveyances and appointing 
d receiver, and — 

"Fifth, that the said receiver be authorized and directed to sell and dis- 
pose of said real and personal property, or so much thereof as shall be 
necessary, and out of the proceeds thereof to pay the aforesald judgment 
and the costs of this action, and expenses, and hold the balance for the 
further order of this court" 

This complaint is duly verifîed. The summons and complaint were 
served by publication, pursuant to an order of Judge Whitmyer dated 
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April 8, 1912. The affidavit on which it was granted stated the rési- 
dence of the Ihen défendants to be Cambridge, state of Massachusetts. 
They had formerly resided at Granville, Washington county, state 
of New York, and removed to Cambridge, Mass., in October, 1911. 
The défendants appeared by William W. Morrill, of Troy, N. Y., and 
answered in June, 1912, but made no application or notice, and took no 
proceedings to move the cause into the United States court. They 
admitted the transfers; alleged that Charles I. Baker owned the real 
estate subject to the inchoate dower right of the wife, and also the 
Personal property, but denied the fraud and conspiracy, and alleged 
that the transfers were in good f aith and for a valuable and sufficient 
considération — 

"and for the purpose of partlally repaylng an Indebtedness existlng at the 
tlme of said respective transfers from sald Charles I. Baker to the said 
Horatio L. Baker and for no other purpose whatever." 

The défendant Edward N. Lacey was not then a party to the ac- 
tion. January 3, 1913, and more than a year after such transfers, 
and some months after the commencement of said action to set aside 
the transfers of such real and Personal property so made by the said 
Charles I. Baker, said Charles I. Baker was adjudicated a bankrupt in 
the United States District Court in the State of Massachusetts, and 
January 24, 1913, Edward N. Lacey, of Boston, Mass., was duly ap- 
pointed trustée of his estaté in bankruptcy, and qualified as such. He 
has not been appointed ancillary trustée in the Northern District of 
New York, and the court in bankruptcy in said district in which the 
property aflfected by this action is situated has not been called upon 
to make any order in the premises, and has not made any. 

March 15, 1913, an order was made, on application of said Lacey, 
not bèfore this court, by Justice Henry T. Kellogg, in the Suprême 
Court of the State of New York, viz. : 

"Ordered, adjudged, and decreed that said trustée, Edward N. Lacey, be 
and he hereby is allowed to intervene and plead in the above-entitled ac- 
tion, and serve such pleadings as he inay deem proper ; such pleadings to be 
served within days from the date hereof." 

In March, 1913, and after such order was granted said Lacey in- 
terposed an answer as f ollows : 

"United States District Court. Northern District of New York. 

"John Casey, Plaintiff, against Charles I. Baker, Addie L. Baker, Horatio 

L. Baker, and Edward N. Lacey, as Trustée, etc.. Défendants. 

"The défendant Edward N. Lacey, as trustée of the estate of Charles I. 
Baker, bankrupt, for his answer to the plaintifC's complalnt, respectfuUy 
shows to this court, and allèges: 

"First. That the défendant Charles I. Baker, a résident of the city of 
Cambridge, Mass., was duly adjudicated a bankrupt on or about January 
3, 1913, in the United States District Court of Massachusetts, and that on or 
about the 24th day of January, 1913, the défendant Edward N. Lacey was 
duly appointed trustée of the estate and property of said Charles I. Baker. 

"Second. That the défendant Edward N. Lacey, duly qualified to act as 
such trustée, and is now actlng as the trustée of the estate of said bank- 
rupt. 

"Thlrd. The défendant admlts that on or about the 26th day of October, 
1911, a judgment for the sum of $2,619.35, damages and costs, in the Suprême 
Court of this state, against the défendant Charles I. Baker, was duly docketed 
tn the clerk's office of Washington county, and that thereafter and on the 
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17th day of January, 1912, an exécution agalnst the Personal and real prop- 
erty of the sald Charles I. Baker was issued upon said judgment to the 
sheriff of Washington county, in which county sald judgment against said 
Charles I. Baker was rendered, and where the said judgment roll is flled, 
and that thereafter and on the 2d day of February, 1912, the said exécution 
was returned wholiy unsatisfied by sald sheriff to the county clerk of Wash- 
ington county. 

"Fourth. The défendant further admlts that on or about the 22d day of 
September, 1911, the said défendant Charles I. Baker, confessed judgment 
to the défendant Horatio L. Baker, in the sum of $4,397.16 damages and 
$16.58 costs, which judgment so confessed was flled In the clerk's office of 
Washington county on September 22, 1911. 

"Fifth. The défendant further admits that on or about the 23d day of 
September, 1911, the said défendant Charles I. Baker, and the défendant Ad- 
dle L. Baker, wife of said Charles I. Baker, were the owners in fee simple 
and possessed of the real estate and Personal property described In the com- 
plalnt (or, more exactly, the sald Charles I. Baker was the ovmer of sald 
Personal property, and was the owner of sald real estate, subject to the 
inchoate dower interest of the said Addie L. Baker thereln), and that on 
said day they conveyed by deed in writing the said real estate to the défend- 
ant Horatio L. Baker, which deed was recorded in the office of the clerk 
of Washington county on September 23, 1911, in Book 153 of Deeds, at page 
417 ; that sald deed recites the nominal considération of $1. 

"Sixth. The défendant further admits that on October 16, 1911, the de- 
fendant Charles I. Baker, by bill of sale, bearing date on that day, trans- 
ferred to the défendant Horatio L. Baker the Personal property described 
in the complaint. 

"Seventh. The défendant dénies that he has any knowledge or information 
sufficlent to form a belief as to the truth of any one or ail of the other 
allégations in said complaint contalned, and therefore dénies the same. 

"For a further and separate answer and défense herein, the défendant, 
realleging and reiterating the allégations contalned In paragraphs 1 and 2 
of the answer herein, further allèges: 

"First. That the défendant Edward N. Lacey, as trustée of sald estate of 
Charles I. Baker, is entltled to the possession of ail the real property and 
Personal property of sald bankrupt, and that he has a légal and équitable 
title thereto, and holds the same as trustée for the beneflt of the gênerai 
creditors of the estate of Charles I. Baker, a bankrupt 

"Second. That the plaintifC has no lien on or claim to any of the property, 
elther real or Personal, of the défendant Charles I. Baker. 

"Wherefore, the défendant demands that It be adjudged that he, as the 
trustée of the estate and property of said Charles I. Baker, a bankrupt, hâve 
title to ail the property, both real and Personal, of said Charles I. Baker, 
as described in the complaint herein if said transfers should be set aside ; 
that an order may be made by this court, authorizlng the said trustée to 
take and hold ail the property of said bankrupt for the benefit of his gên- 
erai creditors, and for such other and further relief in the premises as to 
the court may seem just and proper. 

"Daniel Naylon, Jr., Attorney for Défendant Edward N. Lacey. 

"Office and P. O. Address, Booms 2, 3, and 4, Myers Block, Schenec- 
tady, N. Y." 

The record shows that Lacey is a lawyer of the city of Boston. He 
admits certain allégations of the complaint as shown, but the "Seventh" 
subdivision of such answer shows that, notwithstanding the sworn com- 
plaint in this action, he has not informed himself of the facts sufifi- 
ciently to form a belief on the crucial question involved, viz., that of 
the fraud, and he goes so far as to deny that there was any fraud. 
He thus takes a position antagonistic to the claim of the plaintiff, a 
creditor of Charles I. Baker, and dénies that he, or the estate he reprc 
sents, has any interest in the real estate and personal property of 
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Charles I. Baker, alleged to hâve been f raudulently transferred as set 
up in the complaint herein. He says, by référence to the allégations 
of the complaint, that he has not sufficient information to form a be- 
lief as to the existence of fraud in the conveyance, and he therefore 
dénies the same. 

This trustée for the benefit of ail the creditors of said bankrupt, 
Charles I. Baker, as a second and further défense allèges : 

"Second. That the plaintilï (that is, Casey, with a judgment agalnst Baker 
of over $2,600, which thIs trustée adniits) has no lien on or daim to any of 
this property, either real or personal, of the défendant Charles I. Baker." 

This court has always supposed that a gênerai créditer with a judg- 
ment against a bankrupt has some daim to the property of the bankrupt 
owned by him prior to and at the time of his bankruptcy. He has no 
title but the trustée holds for the creditors, and every creditor has a 
"claim to the property." Bef ore he interposed this answer and défense, 
denying in eiïect that he, as trustée for the creditors, has any interest 
in the property sought to be recovered, and praying that, if the trans- 
fers are set aside, he hâve the proceeds, he presented a pétition to the 
Suprême Court of the state of New York for the removal of this 
cause into the District Court of the United States for the Northern 
District of New York, and such order was granted and the record 
filed in this court. The plaintifif moves to remand to the state court 
on the f ollowing grounds : 

"(1) Because the défendants, other than the défendant Edward N. Lacey, 
are résidents and citizens of the state of New York, and plalntiff Is a rési- 
dent and citizen of the state of New York, and that there is involved in this 
suit no separable controversy which is wholly between the citizens of an- 
other state on the one hand and the citizens of the state of New York on the 
other hand. 

"(2) Because the matter in dispute In this action does not exceed, exclusive 
of Interest and costs, the sum of $3,000. 

"(3) Because Edward N. Lacey," as trustée In bankruptcy of Charles 1. 
Baker, is a mère formai party to this action, with no real interest therein, 
and is a mère intervener who présents no new or independent interest or 
question in this suit. 

"(4) That this application was made after Charles I. Baker and Horatio L. 
Baker, two of the défendants herein, had appeared and answered In the state 
court and submltted themselves to the jurisdietion of that court, and after 
the rigbt of said two défendants to remove said case had expired. 

"(5) Because the application of Edward N. Lacey as trustée was not made 
in good i'aith or for the purpose of protecting any rights of said défendant, 
but was made in the Interest of the défendants Charles I. Baker and Horatio 
L. Baker, and for the purpose of hlndering and delaying the plalntiff in the 
prosecution of this action. 

"(6) AU of which faets are apparent in the record in this case." 

While the complaint in this action is silent as to the value of the real 
and Personal property described therein, and the conveyance and trans- 
fer of which are alleged to hâve been in fraud of creditors and are 
sought to be set aside, the affidavits or pétition on removal placed 
same at $7,000, and this is not denied by any affidavit or proof on this 
motion to remand. The subject-matter of this suit is the property 
mentioned and the transfers of same, and the matter in controversy 
is the title to such property. There is no controversy over plaintifï's 
judgment If the conveyances are avoided and set aside as in fraud 
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of creditors, the title of such property of the value of $7,000 is re- 
stored to the owners, and by opération of law vested in the trustée in 
bankruptcy. 

[1] By section 70a of the act, entitled "An act to establish a uni- 
form System of bankruptcy throughout the United States" approved 
July 1, 1898, 30 Stat. 544, c. 541 (U. S. Comp. St. 1901, p. 3418), 
amended February 5, 1903, 32 Stat. 797, c. 487 (U. S. Comp. St. Supp. 
1911, p. 1493), June 15, 1906, 34 Stat. 267, c. 3333 (U. S. Comp. St. 
Supp. 1911, p. 1508), and June 25, 1910, 36 Stat. 838, c. 412 (U. S. 
Comp. St. Supp. 1911, p. 1493), it is provided that: 

"The trustée of the estate of a bankrupt, upon his appointment and qualifica- 
tion » » * ghall in turn be vested by opération of law with the title of 
the bankrupt, as of the date he was adjudged a bankrupt, • * ♦ (4) prop- 
erty transferred by him in fraud of his creditors." 

And section 70e of said act provides : 

"The trustée may avoid any transfer by the bankrupt of his property whlch 
any ereditor of sueh bankrupt might hâve avoided, and may reeover the prop- 
erty so transferred, or its value, from the person to whom It was transferred, 
unless he was a bona flde holder for value prior to the date of the adjudica- 
tion. Such property may be recovered or its value collected from vvhoever may 
hâve received it, except a bona fide holder for value. For the purpose of such 
recovery any court of bankruptcy as hereinbefore deflned, and any state 
court whieh would hâve had jurisdiction if bankruptcy had not intervened, 
shall hâve concurrent jurisdiction." 

By section 47 of said act, as amended in 1910, which relates to the 
duties of trustées, it is provided : 

"Trustées shall respectlvely (1) aceount for and pay over to the estâtes un- 
der their control ail interest received by them on property of such estate; 
(2) collect and reduce to money the property of the estâtes for which they are 
trustées, under the direction of the court, and close up the estate as expedi- 
tiously as is compatible vs^ith the best iriterests of the parties in interest; 
and such trustées, as to ail property in the custody or coming Into the cus- 
tody of the bankruptcy court, shall be deemed vested with ail the rlghts, remé- 
dies, and powers of a ereditor holding a lien by légal or équitable proceedings 
thereon ; and also, as to ail property not In the custody of the bankruptcy 
court, shall be deemed vested with ail the rlghts, remédies, and powers of a 
judgment ereditor holding an exécution duly returned unsatisfied." 

In re Downing, 201 Fed. 9Z, 119 C. C. A. 431 (C. C. A., Second Cir- 
cuit), it is held that the bankrupt's trustée has a transférable interest 
in real estate ov^^ned by the bankrupt and transferred by him in fraud 
of creditors, though such transfer was made more than four months 
prior to the institution of the bankruptcy proceedings, and that the 
trustée may sell such interest with the right to sue to set aside such 
fraudulent transaction. Hère, from the record, it is apparent that the 
trustée is opposing, and intends to oppose, the setting aside of thèse 
alleged fraudulent transfers. He is opposing the gênerai creditors of 
the bankrupt in a suit instituted by one of them having a jtidgment 
and exécution returned unsatisfied, and being thereby in a position to 
attack such transfer by coming into court and joining hands with the 
bankrupt and his fraudulent transférée to deny the rights of creditors 
to hâve the transfer set aside. This trustée when appointed f ound a suit 
pending against the bankrupt brought by a judgment ereditor to set 
aside a fraudulent (alleged) transfer of property of the value of $7,- 
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000, and which, if recovered, will go into the estate for the benefit of 
ail creditors. This suit, in equity, was pending in the state court. The 
trustée petitioned that court to come' in and plead, assert his rights, 
if any. Allowed to come in and plead, he denied that the transfers 
were fraudulent, and in effect denied that hè, as trustée or otherwise, 
has any interest in the property, but still he asks judgment that, if 
the transfers at the suit of the judgment créditer are set aside, he re- 
ceive the proceeds. He thus, in a court of equity, for this is a court 
of equity and the suit is on the equity side of the court, submits him- 
self to the jurisdiction of this court by removing the cause hère, and 
places himself in the attitude of a party entitled to bring suit, and 
whose duty it was to bring ^suit on request, if properly indemnified, 
but vvho refuses to do so. In such case any person interested in hav- 
ing the suit instituted and prosecuted may bring same in his own name, 
and maintain it for the benefit of himself and ail others interested, 
making the one who should bave instituted the suit a party défendant. 
While nominally a défendant, Lacey, as trustée, is in truth so far as 
interest is concerned the plaintiff. If there be a recovery he as trustée 
will be entitled to the proceeds, subject to liens for the benefit of ail 
gênerai creditors. He claims the property if recovered, but dénies the 
right of any one to recover it. 

[2] Arranging the parties with Casey as the complainant and the 
three Bakers and Lacey as trustée as défendants, we hâve the neces- 
sary diversity of citizenship, but if we arrange the parties with Casey 
and Lacey as trustée as complainants, on that side of the controversy 
being Lacey's real and true interest, with the three Bakers as défend- 
ants, and we do not hâve the necessary diversity of citizenship, as 
Lacey as trustée, a complainant when so arranged, résides in and was 
appointed trustée in the state of Massachusetts where ail the défend- 
ants réside and hence one complainant and ail the défendants are rés- 
idents of the same state. It is well settled that for the purpose of the 
removal of a cause the court may and must arrange the parties on the 
différent sides of the controversy as their interests in the controversy 
appear. 

[3] Again, do we hâve hère a separable controversy, which enabled 
Lacey, the trustée in bankruptcy, to remove the cause from the state 
court into the District Court of the United States ; the other défend- 
ants not joining in the application for removal, but having appeared 
and ansvvered. Lacey, as trustée, has no possible interest in this suit 
or controversy unless the transfers made by Charles I. Baker and wif e 
to Horatio L. Baker were made and received. in fraud of creditors. 
The défendant Charles I. Baker owned the real estate subject to the 
inchoate dower interest of his wife, the défendant Addie L. Baker, 
and said Charles I. Baker owned the personal property. Both are 
necessary and material parties, as their transfers are attacked and 
subject to be annulled, declared fraudulent, and set aside. Horatio L. 
Baker is a necessary and a material party as he derived his title, if 
any, from Charles I. Baker, and his présent paper and record title is 
attacked and sought to be set aside. There is no controversy in fact 
between the défendant Edward N. Lacey as trustée of the estate in 



254 212 FEDERAL REPORTER 

bankruptcy of Charles I. Baker, who removed the cause, and the plain- 
tiff, John Casey, as their interests are the same, on the same side of 
the controversy, and hence, in a litigatîon between them no question 
involved in this suit can, could, or would be determined. Lacey repre- 
sents the creditors. As trustée in bankruptcy he is to collect in ail 
property, etc., including that fraudulently transferred at any time be- 
fore bankruptcy. His duties and responsibilities are quite plainly in- 
dicated in Re Reinboth et al. (C. C. A., Second Circuit) 157 Fed. 672, 
674, 85 C. C. A. 340, 342 (16 L. R. A. [N. S.] 341) where it is said: 

"The référée misconceived the law. A trustée may be chargea with the 
value of assets which never came into his possession if he failed in his 
duty to get them Into his possession. Trustées In bankruptcy, like executors 
and administrators, are bound to use due diligence to get in the assets of 
the estate — to secure possession of the tangible property and collect the debts. 
If they fail in thelr duty, they may be chargea in their accounts wlth the 
value of the assets thereby lost. If they take no steps to secure property or 
collect debts, of which they hâve knowledge, they are presumptively nég- 
ligent. The burden is upon them to explain their failure to act. Harrington 
V. Keteltas, 92 N. Y. 40; O'Connor v. Gifford, 117 N. T. 275, 22 N. E. 1036; 
Anderson v. Piercy, 20 W. Va. 282 ; Sterling v. Wilkinson, 83 Va. 791, 3 S. B. 
P33; Tuttle y. Robinson, 33 N. H. 120; 3 Williams on Executors, 331. The 
ground upon which the référée excluded the évidence being unfounded, his 
action in doing so was erroneous. The évidence as to the ownership of the 
property and as ta its sale as an alleged pledge should ail hâve been re- 
celved. As it was excluded, we cannot tell how far it would hâve gone. Cer- 
ta^nly it need not hâve gone far, in view of the trustee's action in sufEering 
the bond to be canceled, and in failing to obey the direction of the court, 
to throw upon him the burden of showing that he did his duty." 

And when the trustée déclines to take such action as he is required 
by law to take, a creditor may take such action in the name of the 
trustée. Chatiield v. O'Dwyer (C. C. A., Eighth Circuit) 101 Fed. 797, 
42 C. C. A. 30, 4 Am. Bankr. Rep. 313. 

If necessary, in this case the creditor, Casey, may be permitted to 
prosecute this action in the name of the trustée. He, of course, would 
be required to indemnify the trustée and estate. In such event the 
trustée would be the real plaintiff and a résident of Massachusetts with 
the défendants. The présence of this trustée as a party is probably 
essential to a full and complète détermination, but his interests in the 
controversy devolved on him by opération of law, as seen, are that of 
a complainant. 

In Wilson v. Oswego Township, 151 U. S. 56, 63, 14 Sup. Ct. 259, 
262 (38 L. Ed. 70), it is held : 

"The removal in this case was had under the second section of the act 
of 18T5, but under which clause of that section does not distinctly appear. 
The tirst clause of the section relates to removals of controversies that are 
not separabie, and in which ail the parties on one side of tlie suit are citizens 
of différent States from those on the other side, which is a necessary condi- 
tion to enable the Circuit Court to take jurisdiction of the entire suit. Under 
this clause, ail of the plaintiffs, if there are more than one, or ail the de- 
fendants, there being more than one, must, in order to remove the suit, 
unité in the pétition therefor; and it is settled by the authorities that to 
enable a suit to be removed under this flrst clause of the section, when the 
ground for removal is diversity of citizenship, the party to the suit on the 
one side, whether consisting of one or more persons, must hâve a state citi- 
zenship différent from that of the party on the other side, whether consisting 
of one or more persons, and that, for the purpose of removing the suit, thèse 
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parties may bc placed 'on différent sldes of the matter In dispute according 
to the facts,' so that ail those on one slde wlU be 'cltlzens of différent States 
from tàose on the other,' and that, thls being done, those on either side may 
remove the suit, provided that ail unité in the pétition therefor." 

The District Court of the United States has original jurisdiction of 
ail suits of a civil nature, at common law or in equity — 

"where the matter in controversy exceeds, exclusive of interest and costs, 
the sum or value of three thousand dollars, and * ♦ ♦ or, (b) Is between 
eitizens of différent states," etc. Act March 3, 1911, c. 231, 36 Stat 1087 
(U. S. Comp. St. Supp. 1911, p. 129). 

[4] Section 28 of the Judicial Code (36 Stat. c. 231, p. 1094) pro- 
vides as to removal of causes : 

"Any suit of a civil nature, at law or In equity, arising under the Con- 
stitution or laws of the United States, or treaties ma de, or whlch shall be 
made, under thelr authority, of whlch the pistrlct Courts of the United 
States are glven original jurisdiction by thls tltle, whlch may now be pending 
or whlch may hereafter be brought, in any state court, may be removed by 
the défendant or défendants therein to the District Court of the United 
States for the proper district. Any other suit of a civil nature, at law or in 
equity, of whlch the District Courts of the United States are glven juris- 
diction by thls tltle, and which are now pending or whlch may hereafter 
be brought, ^n any state court, may be removed Into the District Court of 
the United States for the proper district by the défendant or défendants 
therein, belng nonresldents of that state. And when in any suit mentioned 
in thls section there shall be a controversy which Is whoUy between eitizens 
of différent states, and whlch can be fully determlned as between them, then 
either one or more of the défendants actually interested in such controversy 
may remove said suit into the District Court of the United States for the 
proper district." 

If there be one défendant he may remove the cause. If more than 
one, then ail uniting may remove it. If there be a controversy in- 
volved wholly between eitizens of différent states and such controversy 
can be fully determined as between them then, either one or more of 
the défendants may remove if such controversy be a separable one. 
But if there be a plaintiff on one side residing in the state where the 
suit is brought and several défendants having an interest in the con- 
troversy residing in some state or states other. than that of the rési- 
dence of the plaintiff, and there is no separable controversy, then one 
défendant alone cannot remove. McNaul v. West Indian Securities' 
Corporation et al. (C. C.) 178 Fed. 308; Miller et al. v. Clift'ord et al. 
(C. C. A., First Circuit) 133 Fed. 880, 67 C. C. A. 52, 5 L. R. A. (N. 
S.) 49; Abel v. Book et al. (C. C.) 120 Fed. 47. The syllabus in the 
McNaul Case, supra, reads : 

"A cause is not removable by one of several défendants on the ground of 
diversity of citizenship alone, where no separable controversy Is alleged 
or shown." 

Ward, Circuit Judge, now of the Circuit Court of Appeals, Second 

Circuit, said : 

"The pétition for removal allèges that the plaintiff Is a citizen of the state 
of New York, that the petitioner is a citizen and résident of the state of 
Massachusetts, and that the other défendants who hâve been served with 
process are eitizens of Delaware and New Jersey. The only ground sug- 
gested for removal is that the controversy Is wholly between eitizens of dlf- 
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ferent states. As ail the défendants hâve not jolned In the pétition for 
removal, the cause must be remanded. 

"The petitioner contends that the practice in this circuit is to permit one 
défendant to remove, and cites Mutual Life Insurance Co. v. Champlin 
[C. C] 21 Fed. 85, and Garner v. Second National Bank [G. C] 66 Fed. 
369. Thèse were cases where a separable eontest existed between the plain- 
tiff and one or more of tlie défendants, whlch could be fully determined as 
between them. No such ground Is relied upon in the pétition, nor is any 
separable coutroversy specified." 

In the Miller Case, supra, the syllabus reads : 

"Where a suit does not présent a separable controversy, it can only be 
removed on a pétition in which ail the défendants join." 

In the Abel Case, supra, the syllabus is: 

"Where, In an action to annul certain conveyances agàinst several défend- 
ants, there was no separable controversy, and one of the défendants original- 
ly entitled to remove the cause to the fédéral courts had waived bis right 
by failing to exercise It within the time prescribed, a subséquent joint ap- 
plication for removal could not be granted." 

In Miller et al. v. Clifford et al., supra, the court said : 

"As we hâve found that the case does not présent a separable controversy, 
It foUows that, in order to effect a removal of it, ail the défendants must 
join In the application for such removal. There can be no doubt but that 
this is the présent rule of the Suprême Court. Railway Co. v. Martin, 178 
D. S. 248, 20 Sup. Ct. 854, 44 L. Ed. 1055; Whitcomb v. Smithson, 175 U. 
S. 635, 20 Sup. Ct 248, 44 L. Ed. 303 ; Kallway Co. v. DIxon, 179 U. S. 140, 
21 Sup. Ct 67, 45 L. Ed. 121; Gableman v. Railway Co., 179 U. S. 337, 21 
Sup. et 171, 45 L. Ed. 220. In this case only one of the défendants bas 
sought to remove the cause. No separable controversy being stated against 
the petltioning défendant, and ail the défendants not having joined in the 
pétition, the case must be remanded to the state court." 

In Buck V. Felder (D. C.) 196 Fed. 419, there was a separable con- 
troversy. 

In this case there can be no pretense of a separable controversy be- 
tween Lacey as trustée and the complainant. When Casey brought 
the suit Baker, the judgment créditer, who is alleged to hâve made 
the fraudulent transfers, was not in bankruptcy, and Lacey as trustée 
had no existence. He has been appointed trustée since, and cornes 
in as an intervening défendant and asserts his right to the f und or prop- 
erty in case it is recovered. His right in such case is fixed by law and 
not disputed. If he desires to stand in the suit as a défendant oppos- 
ing the recovery of this property, he should be removed by the court 
appointing him. If he desires to do his duty under the law, he should 
ask to join or be substituted as complainant and allow Casey to be to 
the expense of prosecuting the suit or indemnify the trustée in doing 
so. If he desires to antagonize Casey in recovering this property for 
the benefit of gênerai créditera, he is not a proper party défendant. 
He has no individual interest in the property and the interest devolved 
on him by opération of law on his acceptance of the trust was and is 
identical with that of the complainant Casey. His only right or in- 
terest is to recover the property if transferred in fraud of creditors. 
This fact the court must recognize in determining whether or not there 
is a separable controversy. It may be that the complainant should 
ask the court in bankruptcy for an order giving this trustée directions, 
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and also request the court to allow an amendment to the complaint 
setting up the bankruptcy, the appointment of this trustée, and his 
refusai to unité or act as a party complainant in case he maintains his 
présent attitude of hostility to the interests of the creditors. If it 
turns out that the judgment of Horatio L. Baker was and is valid; 
that the transfers were made in payment thereof, or that such judg- 
ment became a vahd lien under the New York statutes, then in the 
latter event, even if the transfers are set aside and Horatio L. Baker's 
judgment is sustained, he will be protected. In such case the gênerai 
creditors would only reach the surplus. But whatever course may be 
pursued by thèse parties hereafter, it is certain that this trustée has 
no separable controversy with the complainant by coming in and 
pleading certain matters which hâve occurred since the suit was 
brought and setting up his rights, which the complainant has not de- 
nied and cannot deny. Clearly this trustée raises no separable con- 
troversy by allying himself with the défendants in opposition to the 
duties and interests which the law casts upon him. He has no in- 
terest in the property in question, or its proceeds, or in the contro- 
versy, unless the conveyances, or one of them, were fraudulent as to 
creditors. If he dénies that, as he does, he asserts no interest and 
raises no controversy which entitles him to remove, for he is not in- 
terested in such a controversy. If he allèges and claims that the con- 
veyances, or one of them, were fraudulent, then he must be arranged 
on the side of the complainant as a complainant, and he has no con- 
troversy with the complainant. If he does that, then he, as a rési- 
dent of the State of Massachusetts, cannot assert diversity of citizen- 
ship as a ground of removal, as he admits the Casey judgment. 

[5] In HiUyer et al. v. Le Roy et al., 179 N. Y. 369, 72 N. E. 237, 
103 Am. St. Rep. 919, it is held by the Court of Appeals of this state : 

"1. Bankruptcy — When Judgment against Bankrupts Not Affected by Bank- 
ruptcy Proceedings — Judgment Creditors may Enforee Judgment by Execu- 
tion or Brlng Equitable Action Thereon — Eigbts in Latter Action. Where 
a judgment has been recovered and docketed more than four months prior 
to ttie flling of a pétition in bankruptcy by the judgment debtors, the effect 
thereof is to impress upon the real estate of the judgment debtors a lien, 
not only as to such which was then actually held by them, but as to any that 
had been transferred by them in fraud of their creditors ; the judgment 
creditors may enforee their judgment by a sale of the land under exécution, 
or they may bring an action in equity to obtain a decree which adjudges 
transfers, made by the judgment debtors, to hâve been void, which compels 
the fraudulent transférées of the real estate to account to them to the extent 
of their judgment, together with the mesne rents and profits of the real estate 
from the time of the commencement of the action in equity, and which 
appoints a receiver to enforee their rights by a sale of the land, or so much 
thereof as may be neeessary, to satisfy the claim. 

"2. Equitable Action on Judgment — Not a Waiver of Original Judgment — 
Powers and Duties of Receiver Therein. The bringing of the action in eq- 
uity cannot be regarded as constituting any waiver, or abandonment, of the 
benefit of the original judgment; the judgment in the équitable action has 
relation only to the rights of the plaintiffis under their original judgment, 
and narrows the office of the receiver to a sale of the real estate and thf 
application of the proceeds to the satisfaction of the indebtedness ; the re- 
ceiver takes no title to the real estate, nor does he acquire any rights in the 
land for the benefit of creditors generally. 

"3. Trustée in Bankruptcy — Right to Bring Action on Judgment Not Vested 
212 F.— 17 
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Therein— When Judgment Debtors Cannot Raise the Question. The rlght to 
maintain the équitable action does not become vested In the trustée In bank- 
ruptcy, slnce the judgment creditors, having a lien, whlch was not within the 
opération of the Bankruptcy Act, were at liberty to pursue any remedy they 
had for the enforcement of that lien, unfettered by the bankruptcy adjudica- 
tion ; the judgment debtors, however, are In no position to Interpose the 
objection where It was not pleaded as a défense, and they slmply set up, in 
a supplemental ansvver, their discharge in bankruptcy." 

And in Thomas, as Trustée in Bankruptcy, v. Roddy et al., 122 
App. Div. 851, 107 N. Y. Supp. 473, it is held: 

"A trustée in bankruptcy being vested by section 70 of the Bankruptcy Act 
with ail property transferred by the bankrupt in fraud of creditors, and 
being authorlzed to reeover the same or its value from the transférée, may 
maintain an action to set aslde a fraudulent conveyance by the bankrupt, 
although the same was made more than four months prlor to the flllng of 
the pétition in bankruptcy. Under said section the trustée représenta ail 
the creditors, and may maintain an action to set aslde any transfer whlch 
any creditor mlght hâve brought. 

"The rlght of a trustée to sue under said section 70 is not restricted by 
subdivision 'e' of section 6T, relatlng to conveyances made within four 
months, with an Intent to hinder, delay, and defraud creditors. 

"In order to bring an action under section 70 to set aslde fraudulent con- 
veyances made more than four months prior to the pétition in bankruptcy, 
the trustée need not show that creditors of the bankrupt were in a position 
to attack the conveyance. 

"Nor does the fact that creditors may attack the conveyance deprive the 
trustée of that rlght, especlally so when the creditors hâve not commenced 
an action and are made parties défendant by the trustée -n-itbout objection 
upon their part." 

Treating this as an action by Casey, the complainant, to assert his 
hen and enforce it against the property fraudulently transferred by 
Baker, and nothing more, and the Hen, within Hillyer et al. v. Le Roy 
et al., supra, is established, as the judgment is conceded by the trus- 
tée, and, 30 treating and considering the case, the amount in con- 
troversy, exclusive of interest and costs, is the amount of Casey 's 
judgment, less than $3,000, and the cause is not a removable one. 
And in such event, even if the amount in controversy were sufficient, 
there is no controversy at ail between Casey and the trustée, as this 
Casey judgment is conceded and its status as a lien is fîxed by Hillyer 
et al. V. L/e Roy et al., supra, and the pleading, of a mère légal con- 
clusion by the trustée, especially one contrary to the law, and therefore 
not correct, viz., that the trustée is entitled to the property or its 
proceeds if the conveyance is set aside, présents no separable contro- 
versy. The removing party must show facts presenting a real separa- 
ble controversy. The situation is this: The complainant says the 
transfers by Baker were in fraud of my rights and of creditors and are 
voidable ; I hâve a lien on the property of some less than $3,000, and 
I désire to hâve the property sold in satisfaction of such lien and to 
hâve such transfer first set aside. The Court of Appeals of the state 
of New York says that Casey does hâve such a lien if the transfer 
was fraudulent, and that he may hâve it set aside and enforce his lien. 
The trustée in bankruptcy dénies : First, that the transfer was fraud- 
ulent, in which case he bas no possible interest ; and, second, if it is 
proved to hâve been fraudulent, I am entitled to the proceeds of a 
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sale. This would be true as to the surplus over and above valid liens, 
but not as to Casey's judgment. Casey, if we treat the action as one 
to enforce his lien, bas no concern with the surplus and no contro- 
versy with the trustée. Casey's judgment was obtained and docketed 
more than four months prior to the bankruptcy, and hence is not 
void or voidable as a lien on the property of the bankrupt transferred 
in fraud of creditors, under any provision of the bankruptcy act. But 
the trustée himself négatives the existence of any controversy with 
Casey by denying the fraudulent character of the transfers. In such 
case Horatio L. Baker owns the property free and clear of Casey's 
claim, and he, not the trustée, must défend the title, and he, and not 
the trustée, bas a controversy with Casey, and he, Horatio L., has 
not sought a removal of the cause. 
Motion to remand granted. 



PAINE LUMBBR CO., Limited, et al. y. NEAL et aL 
(District Court, S. D, New York. November, 1913.) 

CONSPIEACY (§ 8*) COMBINATION IN ReSTRAINT OF TEADE — RiGHT TO SUE— 

Thibd Persons. 

At common law a third person had no right of action for damages be- 
cause of an agreement or comblnatlon in restralnt of trade. ' 

[Ed. Note. — For otber cases, see Conspiracy, Cent. Dig. |§ 7-11; Dec. 
Dig. § 8.*] 

CoNSPiBACT (§ 8*) — Agbeements IN Rbsteaint of Tbade — Enfobcement. 
In a suit to restrain the enforcement of an agreement in restraint of 
trade, it Is not sufflcient at common law to show that an agreement may 
create a monopoly, may be in restraint of trade, or may be opposed to pub- 
lic policy, since, agreements of that nature being unenforceable, the law 
will not aid their enforcement, but they are not illégal in the sensé of giv- 
Ing a right of action to third persons for injuries sustained. 

[Ed. Note. — For other cases, see Conspiracy, Cent Dig. §§ 7-11; Dec. 
Dig. § 8.*] 

iNjuNCTiON (§ 114*) — Ageeements IN Rbsteaint of Teade — Sheeman Anti- 
Tbust Act — Enforcement. 

Though an agreement between members of certain carpenters' and wooC- 
workers' unions binding their members not to work with building trlm 
manufactured in nonunion factories was in restraint of trade, and in vio- 
lation of the Sherman Anti-Trust Law (Act July 2, 1890, c. 647, 26 Stat. 
209 [U. S. Comp. St. 1901, p. 3200], and General Business Law N. Y. 
(Consol. Laws, c. 20) § 340, prohibitlng such agreements, a suit to enjoin 
the enforcement thereof could be maintained only at the instance of the 
United States or the state of New York, and not by a third person in- 
jured thereby. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 202-220; Dec. 
Dig. § 114.*] 

Conspibaoy (§ 30*) — Prévention of Compétition — "Act Injueious to 
Teade." 

Pénal Law N. Y. (Consol. Laws, c. 40) art. 54, § 580, subd. 6, provides 
that, if two or more persons conspire to commit any act Injurions to trade 
or commerce, each of them is guilty of a misdemeanor. Eeld, that the gist 
of the offense is an agreement to prevent compétition regardless of the in- 



■Tor other c>u>es see same topic & § nui^ibek in Dec. & Am. Dlgs. 1907 to date. & Rep'r Iiidezea 
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tentlon of the parties ; the prévention of compétition In business being an 
"act injurions to trade" within the statute. 

[Ed. Note. — For otber cases, see Conspiracy, Cent Dig. §§ 53-57; Dec. 
Dig. § 30.*] 

6. InJUNCTION (i 114*) — COMBINATION IN EeSTEAINT OF TEAUE RiOHT TO SUE. 

Though an agreement between certain carpenters' and woodworkers' 
unions to refuse to use building trim manufactured In nonunlon factories 
was in restraint of trade and constitute a misdemeanor in violation of 
Pénal Law N. Y. (Consol. Laws, c. 40) art. 54, § 580, subd. 6, prohibitlng 
a conspiracy to commit acts injurious to trade or commerce, a private In- 
dlvidual was not entitled to a suit to restrain tbe enforcement of such 
agreement, in the absence of proof that It was almed at or afCected him In- 
Juriou.sly as dlstinguished from the gênerai public. 

[Ed. Note.— For other cases, see Injunctlon, Cent. Dig. §§ 202-220; Dec. 
Dig. § 114.*] 

In Equity. Suit by the Paine Ltimber Company, Limited, and oth- 
ers, against Elbridge H. Neal and otiiers. Bill dismissed. 

Austin, McLanahan & Merritt, of New York City (Walter Gordon 
Merritt, of New York City, and Daniel Davenport, of Bridgeport, 
Conn., of counsel), for complainants. 

Eidlitz & Hulse and William Butler, both of New York City (Fred- 
erick Hulse, of New York City, of counsel), for défendants Members 
Mfg. Woodworkers' Ass'n and another. 

Charles Maitland Beattie and William P. Maloney, both of New 
York City, for défendants Neal and others. 

Charles J. Hardy and Frederick P. Whitaker, botH of New York 
City, for défendant James Elgar, Inc. 

MAYER, District Judge. Contemporaneously with the final hearing 
of this suit, Irving v. Joint District Council, 209 Fed. 471, was argued 
on final hearing before Judge Ward. In that case équitable relief was 
sought on behalf of a single firm because of acts claimed to be specific- 
ally directed against that firm pursuant to a combination or conspir- 
acy and resulting in damage to it. 

Hère both the complaint and the relief sought are more comprehen- 
sive. There is no question involving an existing strike. The record 
is barren of any proof of acts of violence, nor is there satisfactory 
proof that the agreements and acts complained of were, at the time of 
the commencement of the suit, directed against thèse particular com- 
plainants. Plainly and briefly stated, the suit is brought on behalf of 
nonunion manufacturers to settle in a private litigation an économie 
question of ceaseless importance in respect of which in the particular 
trade hère involved there bas been a long and bitterly (though peace- 
f uUy) f ought struggle ; each side contending for what it believed to be 
its rights and welf are. 

The bill was verified in February, 1911, and process was duly served 
shortly thereafter. 

The complainants, eight in number, and résidents of states other 
than New York, are manufacturers of wood trim, sash, and other sim- 
ilar wood products. Six .of thèse complainants bave and bave had 

'For other cases see same topic & § numebk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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business with customers in New York, and two allège that they are 
ready and able to dispose of their products in New York City if the 
channels of commerce are kept f ree from unreasonable obstruction. 

Twenty-four défendants named in the bill are alleged to be officers 
or agents of a voluntary association, known as the United Brotherhood 
of Carpenters and Joiners of America. Huber, the président, and 
Duffy, the secretary of the association, were not served with process, 
and are therefore not before the court. The other twenty-two défend- 
ants, représentatives of labor, are sued individually and as officers or 
agents of an association known as the Joint District Council of New 
York and Vicinity of the United Brotherhood of Carpenters and Join- 
ers of America. Five défendants are union manufacturers of trim, 
door, and sash in New York City. The remaining défendants, over 
one hundred in number, are master carpenters whose business is to 
install trim, doors, sash, and other woodwork in buildings. 

The bill of complaint sets forth, among other things, an agreement 
between the Master Carpenters and the Joint District Council (Ex- 
hibit B). The object of that agreement is : 

"To prevent any strlke or lockout, and to insure a peaceable adjustment and 
settlement of any and ail grlevanees, disputes and différences that may arise 
between any employer In the Master Carpenters' Association and the mechan- 
ics afBliated with the Joint District Council of Greater New York." 

The agreement sets out the terms upon which the employers will 
employ and the employés work, and provides for the arbitration of 
disputes. It is one of thèse terms (which the parties hâve settled upon) 
to which complainants object. It reads: 

"There shall be no restriction against the use of any manufactured ma- 
terial except nonunion or prison-made." 

The bill likewise sets forth an agreement between Manufacturing 
Woodworkers' Association and the Joint District Council (Exhibit 
C). The purpose of the agreement is thus stated : 

"The intent of this agreement is to lay foundation for peace In the mill work 
Industiy, and the bringing about of uniformity as to hours, wages and gênerai 
conditions, and to provide for the settlement of any and aU grievances that 
may arise between tlie Manufacturing Woodworkers' Association, parties of 
the first part, engagea in the manufacturing of doors, sashes, window frames, 
moulding, interior trim, etc., and the International Union, United Brother- 
hood of Carpenters and Joiners of America, gênerai offices, Indianapolis, ID- 
diana, and its subordinate union known as Joint District Council of New 
York, parties of the second part" 

The arbitration of disputes is provided for, and the agreement fur- 
ther sets forth the terms and conditions upon which work will be car- 
ried on. The important provisions to be noticed are one whereby the 
unions agrée "that none of their members will erect or install nonunion 
or prison-made material," and another whereby the employers agrée 
that the members of the Brotherhood of Carpenters are "to be em- 
ployed exclusively in the mills of the Manufacturing Woodworkers' 
Association." 

The vital offense alleged in the bill (Complt., par. 25) is that, with 
the exception of the "contractors" (the Master Carpenters), ail the de- 
fendants "hâve for many years past been engaged in an oppressive 
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and malicious scheme or conspiracy to prevent the pursuit or exercise 
of the trade of carpentry by any person in any state of the United 
States who is not a member of said United Brotherhood and one of its 
subordinate bodies, and contrary to the laws of Congress of July 2, 
1890, relating thereto, and the laws of the state of New York, to pre- 
vent and restrain each of your orators and ail other employers of any 
carpenters not belonging to said brotherhood from engaging in Inter- 
state trade or commerce to sell or supply goods for sale, delivery, use, 
and installation where outside of the state of their manufacture, be- 
cause they so employ one or more carpenters who are not members 
of said brotherhood, and to thereby compel and coerce each of your 
orators and ail other woodworking mills and employing carpenters or 
builders in the United States of America, by the in jury so unlawfully 
inflicted on their respective businesses, to operate what is called a 
closed or union shop, and to discharge and refuse to employ any car- 
penter who is not a member of and does not pay tribute to and submit 
to the régulations and restrictions of said United Brotherhood and 
some one of its local affiliated unions." 

The Master Carpenters being excepted from the charge of conspir- 
acy, the charge is therefore made only against the 22 agents of the 
Joint District Council, the 4 members of the Woodworkers' Associa- 
tion, and David W. O'Neil. 

It is f urther alleged that in pursuance of and for the purpose of 
making eiïective the combination and conspiracy : 

1. The brotherhood and Joint District Council hâve adopted the rule 
that no member of the brotherhood should use or work upon nonunion 
trim, and a violation of the rule subjects the member to the penalty 
of a fine. This allégation, is admitted. 

2. The brotherhood bas an understanding with the other trades that 
such trades will join in sympathetic strikes if requested so to do 
where nonunion trim is being used. This is denied by the représenta- 
tives of the unions and not established. 

3. The alleged conspirators hâve instigated and joined in strikes 
where the complainants' materials were being used. This is denied, 
except that it is admitted in the answer of the Joint District Council's 
agents that members of the brotherhood hâve refused to work on the 
complainants' products. The testimony shows that on several occa- 
sions members of the brotherhood hâve quit work on jobs when com- 
plainants' material was being used. 

4. Builders and architects hâve been coerced by fear of strikes caus- 
ed by the conspiracy of certain of the défendants to refuse to purchase 
complainants' products. This is denied by the labor défendants. It 
is entirely clear from the record that the known attitude of the union 
toward nonunion trim bas deterred owners and builders who wish to 
employ brotherhood men to erect trim from purchasing that which 
they refuse to erect, and this course has been taken for self -protection 
and in view of the exigencies of this trade situation. 

5. The Joint District Council would not enter into any agreement 
with the Master Carpenters until some clause enjoining the use of non- 
union material was inserted, and the Master Carpenters were coerced 
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to enter into the agreement (Exhibit B). The Master Carpenters an- 
swer that the représentatives of the workmen insisted upon a clause 
substantially as is contained in the agreement, but they and the labor 
défendants deny that the carpenters were coerced into making the 
agreement. The situation disclosed amounts to ail intents and purpos- 
es to coercion even though the purpose of the Master Carpenters was 
commendable and to accomplish industrial peace. 

6. The agreement (Exhibit C, supra) between the Woodworkers and 
Joint District Council was made. This allégation is admitted. 

7. "Unfair lists" hâve been circulated among architects, builders, 
and contractors of New York City. This is denied, and there is no 
proof of any instances where complainants hâve been placed on "un- 
fair lists." 

8. Printed lists containing the names of firms and corporations who 
employ union labor in their mills hâve been circulated in New York 
City by the alleged conspirators preceded by a statement whose pur- 
pose was to indicate the desirability of employing union men in order 
to avoid labor troubles. The labor défendants admit that such lists 
bave been prepared and in some cases preceded by the statement above 
referred to, but assert that the use of such statement had been discon- 
tinued before the commencement of this action. No proofs were sub- 
mitted disproving that assertion. 

The testimony is voluminous, but I think the essential facts may be 
summarized as foUows: (1) The journeymen carpenters in the bor- 
ough of Manhattan and in parts of the borough of Brooklyn very gen- 
erally belong to the Brotherhood of Carpenters. (2) Owing to the 
fact that membërs of the brotherhood refuse to work with nonunion 
members and to the further fact that employers in the building trades 
deem it wise to employ brotherhood men, it is difficult and under ordi- 
nary circumstances impracticable to erect carpenter work in the borough 
of Manhattan and in parts of the borough of Brooklyn except with 
union labor. (3) That the Brotherhood of Carpenters has a by-law 
that its members will not erect material made by nonunion mechanics. 
(4) The Brotherhood of Carpenters has given notice that its men will 
abide by this by-law. (5) The by-law is enforceable by fine. (6) On 
several occasions in the past few years the members of the brother- 
hood hâve quit work where complainants' products were being used 
and where the products of other so-called nonunion mills were being 
used. (7) The enforcement of the by-law in question by the Brother- 
hood of Carpenters and the provision in the agreement with the master 
carpenters relative to the use of nonunion trim hâve lessened the sale 
of complainants' products in the borough of Manhattan and in some 
parts of the borough of Brooklyn. (8) The workmen hâve adopted 
and pursued the policy complained of to better their condition in a 
continuing économie struggle, with no malice to the particular com- 
plainants herein, but as part of a plan to accomplish a nation-wide 
unionization in their trade. (9) The contractors or master carpenters 
bave entered into their trade agreements after elaborate negotiation 
and for the purpose of establishing and maintaining peaceful relation 
vvhich shall obviate strikes and other disturbing labor troubles. 
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The relief sought by complainants is : 

1. That the défendants (otlier than the Master Carpenters) be enjolned from 
"combining, conspiring, and confederating together to refuse to handle or 
work upon materlal produced or manufactured by the complainants, or any 
of them, because they are not made under union conditions, and from pub- 
lishing, circulating, enforcing, and attempting to enforce the provisions of the 
by-laws of the District Council of New York and vicinity, which provide as 
follows: 'Any member proven guilty of using the products of any person, flrni 
or mill who hâve been declared unfair by their district council, or worklng 
for any person, firm or mill who hâve thus been declared unfair, shall be 
fined $10 for each offense.' And from piiblishing, circulating, enforcing, and 
attempting to enforce that part of the by-laws of the United Brotherhood of 
Carpenters and Joiners of America, which provide as follows: 'It shall be 
the duty of ail district counclls and local unions wherever possible to prevent 
the members under their jurisdietion from eneouraglng the use of any unfair 
materlal by handling the same.' And from enforcing or attempting to en- 
force or Inflicting or threatening to inflict any injury, penalty, or llabillty, 
where in the nature of a fine, or suspension, or expulsion from any labor or- 
ganization, or otherwise, against any person who works upon materials fur- 
nished by any of your complainants, or against any person who works for 
any employer who purchases materials from any of your complainants, or 
against any person who works upon any building where the materials of any 
of your complainants are being installed, or about to be installed. From In- 
dueing or attempting to induce any person or persons whomsoever to décline 
employmeht or cease employment, or not to seek employment under any per- 
son, firm, or corporation, because such person, firm, or corporation may bave 
purchased or proposed to purchase materials from th.e complainants or any 
of them, or because of materials furnished by the complainants or some of 
them were being used on or in connection with some building where said 
persons are doing work, and from In any way inducing or attempting to in- 
duce any person or persons to refuse to Install, handle, or work upon materials 
manufactured by your complainants, or any of them. And from making, 
communicating, or circulating any statement, orally or in writing, that the 
défendants, or members of any union of workingmen, will refuse to work 
upon any material unless said materials are coustructed under strict union 
conditions. And from recjuesting customers, or tliose who might become cus- 
tomers of the complainants, not to purchase the products of your orators, or 
any of them, because they do not employ members of said United Brotherhood 
of Carpenters and Joiners of America exclusively at the work of carpentry, 
or do not use the union label of said United Brotherhood, and from requesting 
any persons who might be customers of the complainants, or any of them, to 
buy union materials, so that no controversy or difflculty can arise on account 
of the use of nonunion woodwork. From giving notice, verbally or in writ- 
ing, to any person, flrm, or corporation, to refrain from purchasing mer- 
chandise or carrylng out contracts for tlie purchase of merchandlse manu- 
factured by your complainants, or any of them, under threats that if such mer- 
chandlse is purchased, or said contracts carried out, they will cause the 
person so notified loss or trouble, or that they will cause persons employed by 
such persons so notified to withdraw from their employment, or that they 
would cause persons employed by others upon buildings where said persons 
so notified are doing work to withdraw from ail work upon said buildings. 
From publishing, circulating, or otherwise communicating, either dlrectly or 
Indirectly, in writing or orally to each other, or to any other person, firm, or 
corporation, any statement or notice of any kind or character whatsoever, 
calling attention to the fact that the complainants, or any of them, or their 
products, or any of them, are or were, or bave been declared unfair, or ar6 
on any unfair list, or that your complainants, or any of them, should not be 
patronized or dealt with, or their products purchased, used, handled, worked 
upon or dealt in because made in an open or nonunion shop. And from con- 
spiring, agreeing, or combining together to restrain or destroy the Interstate 
business or trade of the complainants, or any of tliem, in order to compel them 
to refuse to employ any carpenters who are not members of said United 
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Brotherhood, and from doing any and ail acts in furtherance of sald combina- 
tion, and any and ail acts to interfère wlth or discourage the sale or disposi- 
tion of the products of the factories of the complainants, or any of them, or 
■ the installation or handling thereof, for the purpose of compelling the com- 
plainants, or any of them, to refuse to employ any carpenters who are not 
members of said United Brotherhood. And from using any and ail ways, 
means, and methods of doing any of the aforesaid forbidden acts and from 
doing any of the forbidden acts, either directly or indirectly, or through by- 
laws, orders, directions, or suggestions to committees, associations, officers, 
agents, or otherwise. 

"2. That section 2 of article 4 and the second paragraph of article 3 of 
said agreement (Exhibit B), entered into on or about the 30tli day of Oetober, 
1909, between the Master Carpenters' Association of the City of New York, 
party of the flrst part, and the Joint District Council of Greater New York, 
party of the second part, be declared void as Imposing an unlawful restralnt 
upon trade, contrary to the laws of the state of New York in such case made 
and provided, and contrary to the laws of the United States relating to re- 
straints of Interstate commerce, and as constituting a part of the wrongful 
combination or conspiracy to Injure your orators. 

"3. And that the parties to said agreement (Exhibit B), thelr attorneys, 
agents, and associâtes, be enjoined from carrying out or pursulng said sec- 
tion 2 of article 4 and the second paragraph of article 3 of said agreement so 
far as the same forbld the purchase, use, or Installation of products manu- 
factured by any of your orators, and inducing or persuading, or attempting 
to induce or persuade, any person, flrm, or corporation to extend, renew, ob- 
serve, carry out or comply with the terms of said section 2 of article 4 so 
far as the same prohibit the purchase, use, or installation of nonunlon wood- 
work by the members of the Master Carpenters' Association and provide for 
the refusai of the members of said district council to work upon the same." 

At the outset the jurisdiction is attacked because of lack of necessary 
diversity of citizenship; but that question, I think, is disposed of in 
this court by the order of Judge Coxe for a preliminary injunction and 
by Judge Ward's opinion in 180 Fed. 896. I think there is grave doubt 
as to whether the reHef prayed for in paragraph 2, supra, can be 
granted in a private suit to which the Joint District Council, one of the 
signers of the agreement, Exhibit B, is not a party. It will also be 
noted that, while the effect of Exhibit C is sought to be restrained, 
there is no application to déclare void the agreement itself. Counsel, 
however, on the argument urged a décision on the substantial questions 
involved, and the importance of the subject-matter invites such a déci- 
sion. 

For the complainants to succeed they must establish: (1) An agree- 
ment offensive to the common law or a state or fédéral statute ; (2) or 
any acts donc in pursuance thereof ; and (3) such injury as will war- 
rant injunctive relief in a litigation between private parties. 

[1] Assuming the agreement and its opération to be a combination 
in restraint of trade, the common law gives no right of action to a 
third person. 

[2] "In considering the légal questions arîsing in this case, it must be borne 
in mind at the outset that it Is not sufficient to show that the agreement in 
question may create a monopoly, may be in restraint of trade, or may be op- 
posed to public policy. Agreements of that nature are invalid and unen- 
forceable. The law takes them as it flnds them, and as it finds them leaves 
them; but they are not Illégal in the sensé of giving a right of action to third 
persons for Injuries sûstained." Nàt. Fireproofing Co. v. Mason Builders' 
A.;s'n, 169 Fed. at page 263, 94 C. C. A. 539, 26 L. B. A. (N. S.) 148. 
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[3] The remedy, if any, must therefore be found in statutes which, 
as I understand the trend of modem décisions, are said to be declara- 
tory of the common law but afford new or additional remédies. This . 
brings us to a considération of the fédéral so-called Sherman Anti- 
Trust Law and the New York state Anti-Trust Law (General Business 
Law, § 340). I agrée with Judge Ward, in his opinion filed contempo- 
raneously herewith, that: 

"There can be no question, flrst, that a conibination does exist between the 
various local unions which constitute the United Brotherhood ; second, that 
one of the purposes of the combinatlon is to compel the unionizatlon of ail 
manufacturing carpenter shops; third, that the object is to restrain com- 
pétition between open shops and union shops ; and, fourth, that this object is 
to be accomplished principally by an agreement to refuse to work on any 
job where nonunion trim is used." 

I further agrée that the combination in the case before him results 
in directly restraining compétition between manuf acturers and opérâtes 
to restrain interstate commercé in violation of the above referred to 
fédéral and state statutes. 

As the agreement (Exhibit B) between the Joint District Council and 
the Master Carpenters and the agreement (Exhibit C) between the 
Manufacturing Woodworkers' Association and the United Brother- 
hood and the Joint District Council are but steps in the course of the 
combination and effective extensions of its purpose and results, I am of 
the opinion that thèse agreements are also condemned by the two stat- 
utes referred to — and this irrespective of the motives which actuated 
any of the défendants, masters or workmen. 

But injunctive relief may be had under either statute only at the in- 
stance of the United States or the state of New York, as the case may 
be, and therefore complainants cannot recover in this suit. Nat. Fire- 
proofing Co. v. Mason Builders' Ass'n, supra. 

[4] As I cannot agrée with the contention of the counsel for com- 
plainants that either subdivision 5 of section 580 or section 530 of the 
Pénal Law is applicable to the case at bar, there thus remains for con- 
sidération only subdivision 6 of section 580 of the Pénal Law of New 
York. Subdivision 6 of section 580 of article 54 of the Pénal Law 
(formerly section 168, subd. 6, of Pénal Code) has long been on the 
statute book. It provides : 

"If two or more persons conspire to commit any act injurions ♦ • • 
to trade or commerce * » * each of them is guilty of misdemeanor" 
(formerly part of section 168 of the Pénal Code). 

The prévention of compétition in business has been held to be an 
act injurions to trade in contemplation of law. Kellogg v. Sowerby, 
190 N. Y. 370, 83 N. E. 47; People, etc., v. Sheldon, 139 N. Y. 251, 
34 N. E. 785, 23 L. R. A. 221, 36 Am. St. Rep. 690. 

It is further held by the New York Court of Appeals : 

"A civil action is malntainable by one who suffers injury as the resuit of 
a conspiracy forbidden by the crimlnal law to recover the damages which he 
has sustained at the hands of the parties to the combination." 

See, also, In re Debs, 158 U. S. at page 593, 15 Sup. Ct. 900, 39 L. 
Ed. 1092. 
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Under this statute the motive of the parties is immaterial. The gist 
of the offense is the agreement to prevent compétition. 

"In order to guard against any possible misapprehension, however, on an- 
other trial, It is proper to say that we do not think that good motives on tlie 
part of those who enter into a combination in restraint of trade save it from 
the condemnatlon of the law of thls state. People v. Sheldon, supra. The 
fact that the parties to an agreeement of such a character may hâve honestly 
believed that it would be bénéficiai Instead of injurions to commerce does 
not render it légal. The law denounces it if it is designed to prevent com- 
pétition and wlll hâve that eiïect whatever the intent of the parties." Kel- 
logg V. Sowerby, supra. 

[ 5 ] Without wishing to speculate obiter, it would seem that, if there 
be a conspiracy to commit any act injurious to trade or commerce, the 
offense is indictable, irrespective of injury to a particular person. The 
theory is that the people at large are injured and the redress is in their 
hands, acting through constituted autliority. But before a private liti- 
gant may recover he must show either that he has suffered spécial in- 
jury as the proximate resuit of the wrong or that the conspiracy was 
directed against him. Cranford v. Tyrrell, 128 N. Y. 341, 28 N. E. 
514; Kellogg v. Sowerby, supra; National Fireproofing Co. v. Mason 
Builders' Association, supra. As I read the Kellogg Case, there might 
hâve been a criminal prosecution because of the agreement, irrespec- 
tive of Kellogg's rights or status; but Kellogg could not recover 
money damage if it could be shown that, at the formation of the con- 
spiracy, it was not intended to injure him. Conspiracy is a continuing 
crime, however, and, once the agreement is formed, it seems to me that 
if particular acts are directed against a particular person se that he 
suffers a direct or spécial injury, he is the victim of a conspiracy and, 
however impersonal the original situation may hâve been, the intent to 
injure may be inferred from the fact that injury is directly inflicted by 
spécifie acts on the particular person and in pursuance of the agreement 
to do acts to injure trade or commerce by preventing compétition. But 
the public generally, as distinguished from one specially injured, must 
look to the sovereign for redress. So, hère, it is true that the corn- 
plainants may be injured by the gênerai situation; but theirs is not a 
spécial injury in the sensé of Cranford v. Tyrrell, supra, nor of the 
Irving Case. Assuming, for the purpose of illustration, the agreement 
complained of to be unlawful, it was impersonal and intended to ac- 
compHsh a gênerai resuit as distinguished from selecting thèse particu- 
lar complainants as the object of its opération. National Fireproofing 
Co. v. Mason Builders' Association, supra. 

In such circumstances the policy of the lawmaking power (hère, Con- 
gress and the New York Législature) seems to be to remit thèse prob- 
lems to the responsible and duly selected public officiais. A decree in a 
litigation at the instance of thé government or the state is binding uni- 
versally to ail practical intents and purposes. It is presumably in the 
public interest as distinguished from any individual interest and opér- 
âtes for the benefit of ail (as distinguished from meeting a particular 
instance of wrong or injury) on a method or manner of conducting 
business whether the complaint be against employer or employé. 

Of the many cases cited I find none authoritative where a gênerai 
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business situation in the case of employers or a gênerai trade situation 
in the case of employés was corrected by injunction at the instance of 
private suitors. Ample remedy is provided at common law or by stat- 
ute for recovery of money damage in actions by private litigants. The 
courts hâve time and again extended the equity arm to prevent the 
commission or continuance of injury directed against particular per- 
sons and hâve protected employers against violence and sympathetic 
strikes; but vi^here the purpose of an injunction is, as in the case at 
bar, to attempt to control a large body of men generally to work or net 
to work on a class of goods or in a kind of manufacture (as distin- 
guished from a spécifie instance or instances as above discussed), the 
remedy of injunction is not to be granted in a litigation between private 
parties. 

Finally, it may be remarked that, in any event, on this branch of the 
case, the complaint does not seek an injunction against the Master Car- 
penters nor does the proof justify the granting thereof. 

The bill is dismissed, with costs. 



BOISE V. TALCOTT. 
(District Court, S. D. New York. Aprll 8, 1914.) 

1. Factobb (§ 47*)— î-LiEN — Possession. 

The valldity of a factor's lien is determined by the factor's actual or 
constructive possession of the property. 

[Ed. Note. — For other cases, see Factors, Cent. Dig. §§ 65-71; Dec. Dig. 
5 47.*] 

2. Bankruptct (§ 188*) — Factor's Ageeement— Validité — Lien. 

Where a factor's agreement provided that, in considération of certain 
advances made and to be made by défendant, he was given possession of 
the banlirupts' goods, accounts receivable, etc., was to hâve the whole 
future management of the business so long as the arrangement continued, 
and a percentage on sales, and Immediately on taklng possession he gave 
wide publicity to the sanie, informing commercial agencies, credltors, etc., 
placing signs about the premises conspicuously bearing his name as factor 
for the corporation, the contract was valid, and afforded him a lien for 
his advancements not only as against the goods then in possession of the 
bankrupts, but on those subsequently purchased. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 270, 286-289, 
291-295; Dec. Dig. § 188.*} 

3. Bankhuptct (§ 279*) — Factor's Agreement — Accounting. 

Where a factor's agreement gave défendant entlre possession and charge 
of the business of a corporation, together with a lien for advances on ac- 
counts receivable, stock, etc., the corporation's trustée in bankruptcy waa 
entltled to an accountlng from défendant for ail the merchandlse con- 
slgned to hltn, or Its value, for the accounts collected for goods sold, and 
for the loans and advances made and to be made durlng the continuance 
of the agreement 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 419-424; 
Dec. Dig. § 279.*] 

•For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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In Equity. Action by Edward B. Boise, as trustée in bankruptcy of 
the estate of Daly & Schaefer, Incorporated, against James Talcott. 
Judgment for défendant. 

Fried & Czaki, of New York City, for complainant. 

James, Schell & Elkus, of New York City (Abram I. Elkus and 
Wesley S. Sawyer, both of New York City, of counsel), for défend- 
ant. 

HAZEL, District Judge. This is an action by the trustée in bank- 
ruptcy of Daly & Schaefer, Incorporated, to recover the value of mer- 
chandiae, consisting of laces, embroideries, and silks, alleged in the 
bill to be owned by the bankrupt estate, and claimed by the défend- 
ant, who was engaged as a commission merchant, and who also acted 
as factor and banker in the dry goods trade, to hâve come into his 
possession under a factor's agreement dated December 28, 1908, by 
which he agreed to finance Daly & Schaefer, Incorporated, to 40 per 
cent, of the cost value of the stock contained in its place of business, 
and to 75 per cent, of the net value of the accounts receivable, in re- 
turn for which he was to receive a commission. It is shown that pur- 
suant to said agreement Daly & Schaefer consigned to the défendant 
the stock on hand and the accounts receiVable, and that the défend- 
ant immediately entered upon the premises of the bankrupt, took pos- 
Isession of the merchandise, procured the lease of the premises to be 
assigned to him, paid the rent, put up signs in varions places on the 
premises to indicate his factorship, and at the same time advanced 
$50,000 to pay for merchandise delivered, and subsequently made large 
advances. A sign conspicuously bearing the words, "James Talcott, 
Factor for Daly & Schaefer, Inc.," was placed at the entrance to the 
building occupied by the bankrupt company, while other signs sim- 
ilarly worded were placed on the doors and transom leading to the 
loft occupied by it ; and in the office at a desk occupied by the repré- 
sentative of the défendant was a sign bearing the name James Talcott, 
which could be seen by those entering and approaching the desk. 

Upon taking possession of the premises under the factor's agree- 
ment the défendant immediately notified the Dun, Bradstreet, and 
Woods commercial agencies to insert notices thereof in their subse- 
quently issued reports to the trade, and it. appears that said commer- 
cial agencies afterwards gave out information to inquirers apprising 
them of the fact that the défendant had agreed to finance Daly & 
Schaefer, and was its factor. 

It appears that just before making the factor's agreement in ques- 
tion the bankrupt was financed by the firm of Salen & Schroder, peti- 
tioning creditors in the bankruptcy proceeding, doing business in New 
York and Paris, and that it was indebted to them in the sum of $38,- 
000, which indebtedness by agreement in writing became subordinated 
to the lien of the défendant. The material provisions of the factor's 
agreement are: 

"Ist. Daly & Schaefer hereby constitute and appoint James Talcott thelr 
sole factor and selling agent, and hereby agrée to consign to Mm for sale 
upon commission the entire stock of goods now owned or held by them, and 
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ail goods which at any tlme hereafter, durlng the continuance of this agree- 
ment, they may purchase, manufacture or receive for sale. AU sales of sald 
goods shall be made by James Talcott; the goods sball be Involced in the 
name of 'James Talcott, Factor for Daly & Schaefer' ; and ail accounts shall 
be payable to James Talcott. 

"2nd. Daly & Schaefer hereby agrée to sell, assign and transfer to James 
Talcott ail the outstanding accounts now owned by them and shall notify 
their customers of such assignment. 

"3rd. Ail books used in the business of said department shall be the 
property of James Talcott, who shall hâve supervision of ail accounts. James 
Talcott shall also supervise ail crédits and keep the accounts of sald business 
at his main store, 108 Franklin street, New York City, and shall attend to 
the collection of accounts and ail necessary détails in connection therewith 
at his own expense; and James Talcott further agrées to pay the rent of 
premises selected by him in which said business is to be conducted. 

"4th. Daly & Schaefer agrée to pay ail other expenses which shall be In- 
curred in the said business including salaries of salesmen and other em- 
ployés, except as aforesaid, stationery, postage, telegrams, ail office, selling, 
packing, cartage, storage, and incidental expenses, and premiums for Insur- 
ance. Ali Insurance shall be in the name of James Talcott. 

"5th. James Talcott shall hâve exclusive supervision and control of ail of 
said consigned goods and shall décide ail questions as to the crédit to be 
given to purchasers, and ail correspondence, books, accounts, remittances, 
cheeks, bills receivable and proceeds of sale, as well as fhe sald goods, shall 
lie in the exclusive possession and control of James Talcott as factor afore- 
said. 

"6th. James Talcott hereby agrées to loan on demand in check or accept- 
ance to Daly & Schaefer an amount which shall net exceed forty (40%) per 
cent, of the net cost of the goods then in his possession, it being understood 
that durlng the months of March and September the amount of goods so ad- 
l'anced upon will not exceed eigbty-flve thousand ($85,000) dollars and durlng 
the remaining ten months of the year it shall not exceed sixty thousand 
($60,000) dollars. If the merchandise on hand shall depreciate in value the 
amount of said dépréciation shall be deducted from tlme to time the amount 
to be loaned to Daly & Schaefer as aforesaid. 

"7th. James Talcott further agrées to loan on demand in checlt or ac- 
ceptance to Daly & Schaefer an amount equal to seventy-five (75%) per cent, 
of the net value of the outstanding accounts assigned to him after having 
first deducted from the gross amount of said outstanding accounts ten (10%) 
per cent, for discount. 

"James Talcott also agrées to loan on demand in check or acceptance to 
Daly & Schaefer au amount equal to seventy-flve (75%) per cent, of the net 
value of the outstanding accounts arising from tlie sale of the said consigned 
goods, after having flrst deducted from the gross amount of the sales, (1) 
ten (10%) per cent, for discount (2) ail amounts previously loaned on the 
goods so sold, expenses and commissions, and (3) ail falled, or suspended or 
uncoUectible or past due accounts. 

"8th. It is agreed that the total amount to be loaned by James Talcott 
as hereinbefore provided, shall not exceed at any one tlme the sum of one 
hundred thousand ($100,000) dollars. 

"9th. It is agreed tliat James Talcott shall not guarantee sales, and that 
ail sales shall be made at the risk of Daly & Schaefer. 

"lOth. Interest shall be charged and credited on the account current be- 
tween James Talcott and Daly & Schaefer, at the rate of six per cent. ^6%) 
per annum. 

"Util. For his services as factor, superviser, and selling agent, rendered 
in pursuance of this agreement, as aforesaid, James Talcott shall receive 
ten (10%) per cent commission on the first one hundred seventy thousand 
($170,000) dollars of sales, vs'hich amount is guaranteed by the said Daly & 
Schaefer, and flve (5%) per cent, on sales over and above that amount, said 
commission to be computed on tlie net amount of sales of the consigned goods. 
James Talcott shall be entitled to the same commission on any Insurance 
moneys which may be payable under any insurance of said consigned goods 
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In case any gooâa so conslgned shall not be sold by James Talcott, and 
the part remaining unsold shall be redellvered to Daly & Schaefer or dellv- 
ered or transferred to other parties, whether at the termination of this 
agreement or otherwise, and whether by agreement or direction of Daly & 
Schaefer, or by act of law, Daly & Schaefer shall pay to James Talcott for 
bis services in connection with the unsold goods à commission of one (1%) 
per cent, of the total amount due James Talcott for loans, advances, expenses 
or other wise, at the time the consignment account is closed, and in addition 
two (2%) per cent, of the then market value of the said goods so redellvered 
or transferred. 

"12th. As security for any and ail loans, and any and ail advances made 
by James Talcott to Daly & Schaefer (whether or not said loans or advances 
shall be wlthin or shall exceed the limits above mentioned) and for his ex- 
penses and his said commissions, and for ail outlays of every sort, including 
ail légal expenses and reasonable counsel fées, and for ail liabilitles which 
shall be made or incurred by James Talcott in connection with the said 
business, or by reason of any act done or omitted by Daly & Schaefer, James 
Talcott shall at ail times hâve a gênerai lien upon ail goods now conslgned 
to him or which may at any time hereafter be conslgned to him and on ail 
goods now owned or held by Daly & Schaefer, or which at any time here- 
after they may in any manner purchase, manufacture or acquire, and upon 
ail proceeds of sales thereof, and upon any and ail accounts, notes, drafts, 
bills receivable or évidences of debt arlsing from any such sales. 

"13th. Daly & Schaefer, subject to the approval of James Talcott, may 
designate the persons to be employed in and about the sale of the said con- 
slgned goods, and in and about the office of the said company, but James 
Talcott shall not be liable for any of the acts or omissions of any of the 
persons employed in pursuance of any such désignation, and the business of 
the said agency shall be at ail times under the exclusive management and 
control of the said James Talcott. 

"14th. The lease of any premises which shall be used for the transaction 
of any business under this agreement shall be in the name of, or shall be 
assigned to James Talcott, and James Talcott shall hâve actual and ex- 
clusive possession and control of the said premises, and of ail goods con- 
slgned to him thereat. 

"On the termination of this agreement and at the request of James Tal- 
cott, Daly & Schaefer shall accept an assignment of the unespired term of 
the lease of any premises which may be held by James Talcott as aforesaid. 

"15th. There shall be conspicuously placed upon any premises which shall 
be used for the transaction of any business under this agreement, at the 
entrance thereof or at other place, a sign as follows: 

"James Talcott, Factor for Daly & Schaefer. 

"16th. It Is understood and agreed that James Talcott shall hâve no con- 
nection with and no liability for or upon any purchases, orders or contracts 
for goods made, given or entered into by Daly & Schaefer, and they shall not 
be entitled to pledge the crédit of James Talcott for any purpose whatever. 

"17th. The rights of James Talcott under this agreement, including the 
right to hâve, hold and sell the said conslgned goods as aforesaid, and to 
coUect and receive the proceeds thereof, and to his said commissions, shall 
not be afCected by any dévolution or transfer of the rights or interests of 
Daly & Schaefer, whether such dévolution or transfer shall be by act of the 
parties or by act of law." 

The said agreement was to continue until terminated by either par- 
ty upon 30 days' notice to the other. Throughout its continuance, and 
up to the time of filing the pétition in bankruptcy, the business was 
conducted at 19 West Thirty-Fourth street, upstairs; the différent 
amounts of money advanced by the défendant (there was due him at 
the time of the bankruptcy $120,608.15) being largely used to pay 
creditors for goods bought and to continue the business. At the time 
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of bankruptcy the receiver therein took possession of the property 
and merchandise on the said premises, but subsequently released the 
same to the défendant under a stipulation providing for the institu- 
tion of this action to détermine the rights of the parties thereto. 

The theory of the complainant is that the factor's agreement was 
a prêteuse and sham resorted to for the purpose of cheating and de- 
frauding creditors; the intention at the time of making it being, not 
that the défendant should be the factor and selhng agent, but that 
the entire transaction should be given the semblance of legality, and 
that the agreement should ostensibly describe a factor's lien in order 
to render possible the concealment of the property from creditors in 
the event of bankruptcy. But this claim of bad faith and the claim 
of a secret lien are not supported by the proofs. On the contrary, I 
find that in accordance with the agreement large sums of money were, 
from time to time, advanced in good faith by the défendant, and pos- 
session taken by him in good faith of the goods on the premises at 
the time of making the agreement, and also of the goods thereafter 
purchased and consigned to him by the purchasing company. 

[1] Complainant concèdes that the défendant had a valid lien on 
the accounts for goods sold, which accounts were made payable to 
him, and hence the principal question to be determined is whether the 
défendant, for advances made, has a valid lien upon the goods, com- 
prising the stock at the time the bankruptcy proceedings were insti- 
tuted, which were brought by the bankrupt during the continuance 
of the factor's agreement and consigned in writing to défendant. The 
décision of this question dépends, I think, entirely upon whether or 
not such goods were in the possession of the défendant. The law is 
well settled that liens of this description belong to the class known as 
possessory liens, the validity of which' is determinable by the fact of 
actual or constructive possession of the property by the lienor. 

[2] In Ommen v. Talcott, 188 Fed. 401, 112 C. C. A. 239, a selling 
agent, factor, or commission merchant was defined by Judge La- 
combe as: 

"One who sells goods which another person has delivered to him for that 
purpose and recelves compensation for hls services by commission or other- 
wise." 

Complainant contends that the case at bar is practically controlled 
by the case just cited, and by Ryttenberg v. Schefer (D. C.) 131 Fed. 
313, but I am of a .différent opinion. In the Ommen Case the wording 
of the signs displayed was not such as to impart to the creditors no- 
tice of the factorship agreement. In fact, the signs remained as be- 
fore, save that in addition to the name of the company a few small 
signs bore the words, "James Talcott Annex." The Circuit Court 
of Appeals said with regard to this that there was nothing to show 
that the défendant, or any one in his behalf, was ever in possession, 
custody, or control of any of the business or property until just be- 
fore the bankruptcy, and, in criticism of the use of the word "Annex" 
on the signs to designate a factorship, stated that such wording of 
the sign rather indicated that Talcott was transacting a business of 
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his own on the premises occupied by the company than that he was 
carrying on the business of the company. There was no testimony 
to show that the défendant had placed a custodian in charge of the 
business and property, or that any notice whatever of the factor's 
agreement had been given to commercial agencies ; and there seemed, 
in the opinion of the court, to be a design to conceal the true relation- 
sliip of the parties. 

In the Ryttenberg Case it was substantially held by Judge Holt that 
for advances made a lien attached to the goods consigned to the de- 
fendant, which were in his possession, but that no lien attached to 
goods bought by the bankrupt and remaining in his possession on his 
own premises, or to the proceeds realized on their sale. There is, 
however, in the case at bar stronger évidence in relation to possession 
by the défendant of the goods bought by the bankrupt, for the de- 
fendant hère does not wholly rely upon his factor agreement, as in 
the Ommen and Ryttenberg Cases, nor upon mère constructive pos- 
session, but he took possession in good faith, and through one Blum, 
employed by him as clerk or custodian, who was présent daily at the 
premises during the working hours, he practically supervised and con- 
trolled the business. The lease of the premises, as heretofore pointed 
out, was assigned to the défendant, the rent paid by him, and notice 
given to the public of his interest in the business as factor by appro- 
priate signs and placards placed where they were most likely to be 
observed. In fact the précise features upon the absence of which the 
Circuit Court of Appeals laid stress in the Ommen Case as negativing 
possession and a valid lien are thought to be hère présent. 

There is still additional évidence tending to show possession in the 
défendant at the time of bankruptcy, i. e., the possession by the bank- 
rupt of the keys of the premises, the daily opening and closing thereof 
by his représentative, the consignment to him of crédits, and the gên- 
erai assignments to him, as well as the large advances made by him 
from time to time to pay for goods bought and to continue the busi- 
ness. It is also shown that notice of the lien was given to banks with 
foreign connections, and that many local creditors and a large number 
of foreign creditors were aware of the existing arrangement, and in- 
deed, it seems to me that sufficient publicity as to the factor's agree- 
ment was given to put both foreign and domestic creditors upon in- 
quiry regarding the financial responsibility of Daly & Schaefer, and 
that they should hâve made such inquiry at its principal place of busi- 
ness and at the places of deliveries. Such évidence, I think, is enti- 
tled to considération as bearing upon the asserted possession by the 
défendant of the goods in question, and as to the probability of cred- 
itors receiving notice of such possession had they made inquiries in 
the channels best known to the trade as to the financial responsibility 
of Daly & Schaefer. 

A factor's agreement, by which a lien is given for commissions on 
sales and for advances on accounts and merchandise purchased, ir 
not an innovation in the conduct of business, especially of the kind 
in which Daly & Schaefer was engaged. Indeed, there is abundant 
évidence to prove that there is a custom or usage in this country of 
212 F.— 18 
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financing businesses and acting as factor for them. Twelve witnesses 
hâve testified to the existence of such a custom or usage, and hâve 
stated that information as to the existence of such liens or arrange- 
ments is usually given to creditors and others by signs conspicuously 
placed on the premises v^^here the business is conducted, indicating that 
the goods of the merchant are in the possession of a factor, and that 
it is customary to put a représentative of the factor in charge of the 
business and premises, and to notify the prominent commercial agen- 
cies of the arrangement. It is my opinion, based on the évidence, that 
the agreement in question and the subséquent acts of the parties in 
the présent case were in pursuance of an honest intention to create a 
valid lien for the advances made; and this view is entertained by me 
notwithstanding the provision in the agreement that Daly & Schaefer 
were to pay the wages of employés, and had reserved the right to 
hire the salesmen to sell the goods consigned to the défendant. 

The plaintiff argues that there is hère no valid lien as against un- 
secured creditors because the agreement purported to include property 
not in possession, that is, it included the entire stock of a going con- 
cern and stock subsequently acquired. In answer to this contention 
it is sufficient to point out that the principle of the cases cited, of 
which Zartman v. First Nat. Bank, 189 N. Y. 267, 82 N. E. 127, 12 
L,. R. A. (N. S.) 1083, is an example, does not strictly apply to the 
facts under considération. In those cases mortgages on property 
not actually subject to the control of the mortgagors, such as the 
after-acquired property, were invalid as to a trustée in bankruptcy, 
but it is important to note that in those cases the possession of the 
mortgaged property remained in the mortgagor until default in the 
payment of principal or interest, while in the case of a factor the 
goods are immediately consigned to him, and he becomes the posses- 
sor thereof and sells the same. If the creditors bave notice of the 
manner in which the business is conducted, and that a lien is created, 
then they presumably deal with the merchant with their eyes open, and 
not in reliance upon ownership, but rather in reliance upon advances 
of money made by the factor from time to time in the conduct of the 
business. Viewed in this light, there is no substantial merit in the 
contention, assuming the transaction in question te bave been an hon- 
est one, that the creditors were helpless and at the mercy of Daly 
& Schaefer and the défendant; for by virtue of the factor's agree- 
ment, not only was the business to be continued, but presumably from 
the loans and advances to be made thereunder the creditors were to 
receive payment for their goods. 

[3] The complainant also contends that according to the évidence, 
irrespective of any claim of lien by défendant, he has the right to 
possession on the ground that the transaction was a fraudulent trans- 
fer and préférence, in violation of the provisions of the Bankruptcy 
Act; but what has already been said in answer to the previous con- 
tention applies hère, and no recovery on this ground is warranted. 
The trustée, however, is entitled to an accounting from the défend- 
ant for ail the merchandise consigned to him, or its value, and for 
the accounts collected for goods sold, and for the loans and advances 
made during the continuance of the factor's agreement. 
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While other points were elaborately discussed in the briefs submit- 
ted on both sides, it is net thought necessary to f urther advert thereto, 
in view of the conclusion reached by me that the défendant had a 
valid lien on the property which is the subject of this controversy. 

A decree may be entered in accordance with this décision, but with- 
put costs to either party. 



Ex parte PETKOS. 

(District Court, D. Massachusetts. Aprll 18, 1913.) 

No. 736. 

1. Aliens (§ 54*) — EiGHT TO Entée — Immigration Authorities — Detebmina- 

TIOK — ApPEAL. 

Jurisdiction of the Immigration authorities to détermine the rlght of 
allens to enter the TJnlted States is exclusive and final; their décisions 
net being reviewable by the fédéral courts unless It appears either that 
the allen has not been accorded a falr hearlng, or that the action of the 
authorities has been arbitrary or that discrétion has been abused. 

[Ed. Note.— For other cases, see Aliens, Cent. Dlg. § 112; Dec. Dlg. | 
54.*] 

2. Aliens (§ 54*) — Right to Enter — "Faie Hearinq." 

Pair hearlng of an alien's right to enter the United States means a 
hearlng before the immigration officers in accordance with the funda- 
mental principles that inhere In due proeess of law, and Implies that 
the allen shall not only hâve a fair opportunlty to présent évidence In his 
favor, but shall be apprlsed of the évidence agalnst him, so that at the 
conclusion of the hearing he may be in a position to know ail of the évi- 
dence on which the matter is to be decided ; it being not enough that the 
immigration officiais meant to be falr. 

[Ed. Note. — For other cases, see Allens, Cent. Dlg. J 112; Dec. Dig. % 
54.*] 

3. Habeas Corpus (§ 23*) — Right to Enter — Décision — Fair Hearing. 

Relator, an alien, was denied rlght to enter the United States and or- 
dered deported beeause he was afflicted with psoriasis, a skin disease 
which the Immigration trlbunals decided "as a matter of common knowl- 
edge" caused an odor so offensive as to make the sufferer obnoxious to 
persons about him. Thèse authorities In fact had no actual knowledge 
of the eharacter of the disease, which in fact Is the commonest form of 
skin disease, attended with no odor and eharacterized by whltlsh scales 
on the skin, which, except In rare cases, do not appear on exposed parts 
of the body and which does not interfère with the sufferer's ability to 
labor. Relator was never apprlsed of the évidence on which he was to 
be deported and was afforded no opportunlty to rebut the same. Held, 
that he was not accorded a fair hearlng before the immigration authori- 
ties, and was entitled to habeas corpus and to hâve a hearing on the 
merits before the court 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. § 17; Dec. 
Dig. § 23.*] 

Habeas corpus on pétition of Félix Petkos to obtain relator's re- 
lease from custody under déportation warrant. Writ granted. 

Edward P. Barry, of Boston, Mass., and John R. McHugh, of Bos- 
ton, Mass., for petitioner. 

William H. Garland, Asst. U. S. Atty., of Boston, Mass., for re- 
spondent. 

•For other cases see same toplc & g numbeb in Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexes 
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MORTON, District Judge. This is a pétition for writ of habeas 
corpus, whereby the petitioner, an alien immigrant, seeks to secure bis 
discharge from the custody of the immigration officiais at the port of 
Boston, by whom he is now detained for déportation. The order for 
déportation was made in the first instance by a Board of Spécial In- 
quiry, upon the grounds that: 

The petitioner was afflleted with "psoriasis, a chronlc noncommunicable 
skin disease wliich will cause him to seek treatment from tiine to time ;" tliat 
"it is a well-known fact among laymen tliat tlie odor of this partlcular disease 
is at times so annoying that, It would seem to the Board, it would be very dif- 
ficult for hlm to get employment in a place where there may be men working 
in close proxlmity to him. We therefore considering ail the facts and cir- 
cumstances surrounding this case, vote to exclude him, first, as likely to be- 
come a public charge, and, second, as being afflicted with a physical defect 
which will alïect hls ability to earn a living." 

The décision of the Revisory Board was: 

"Previous décision sustained for previous reasons, except It Is the opinion 
the appearance of the disease rather than the odor will be offensive." 

The petitioner then appealed to the Secretary of Commerce and L,a- 
bor, by whom the order of déportation was affirmed, apparently upon 
the findings of the subordinate boards. No évidence was submitted to 
the immigration authorities as to the characteristics of psoriasis or its 
eiïect upon a person's ability to earn a living. 

The petitioner offered testimony at the hearing on this pétition that 
psoriasis is the commonest form of skin disease, constituting one-third 
of ail skin diseases ; that it is attended with no odor and is character- 
ized by whitish scales on the skin; that, except in rare caSes, it does 
not appear on the exposed part of the body, such as the face or 
hands ; and that, so far as known to the médical witness who testified 
for the petitioner, and whose expérience' covered fîve or six hundred 
cases, it never disables a person from working. This testimony was 
not controverted, and tbe facts appear to be in accordance therevvith. 

The petitioner does not contend that the hearing before the immi- 
gration officiais was conducted in an unfair manner, or that he was 
not accorded an adéquate opportunity to présent such évidence as he 
desired, nor does he deny that he is afflicted with psoriasis. He in- 
sists that the disease cannot in any way affect his ability to earn a 
living, and that the record returned hère by the Immigration Commis- 
sioner shows that both the Board of Spécial Inquiry and the Revisory 
Board based their conclusions to the contrary on arbitrary and er- 
roneous assumptions as to facts, not within their knowledge, and of 
which there was no évidence whatever. 

[1] Congress bas created a spécial set of tribunals to hear and dé- 
termine ail questions relating to the admission of immigrants. The 
jurisdiction of thèse tribunals is, within their province, exclusive and 
final. No appeal from them liés to the United States courts. The 
law courts hâve undertaken to re-examine proceedings in immigration 
cases sufficiently to make certain that the person whose déportation has 
been ordered received a "fair hearing," that the action of the immi- 
gration officiais was not "arbitrary," and that they did not abuse the 
discretionary powers vested in them; but that is ail. Whether in a 
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given case the évidence warrants an order of déportation îs a matter 
as to which the responsibility rests entirely with the immigration tri- 
bunals. Their findings in that respect cannot be reviewed or set aside 
by courts of law, unless so entirely unsupported by évidence as to be 
net merely wrong but unreasonable, and to constitute an abuse of 
discrétion and a déniai of due process of law- 

■'If the petitloner was not denied a fair opportunity to produce the évidence 
that he desired, or a falr though summary hearing, the case can proceed no fur- 
ther. Those tacts are the foundation of the jurisdiction of the District Court, 
if it has any jurisdiction at ail." Holmes, J., Chin Tow v. United States, 208 
U. S. 8, 28 Sup. et. 201, 52 L. Ed. 369. 

In United States v. Ju Toy, 198 U. S. 253, 25 Sup. Ct. 644, 49 L. 
Ed. 1040, it was held that the pétition of an excluded immigrant for. 
a writ of habeas corpus which did not allège any "abuse of authority" 
by the- immigration officiais was, on its face, insufficient, even though 
it alleged that the petitioner was a citizen of the United States. 

"The déniai of a fair hearing is the only foundation for any jurisdiction In 
thls court to interfère on habeas corpus." Dodge, J., in Ke Jem Tuen, 188 
Fed. 351. 

"But this court has never held, nor must we now be understood as holding, 
that administrative offlcers, when executing provisions of a statute involving 
the liberty of persons, may disregard the fundamental prlnciples that Inhere 
'in due process of lavr' as understood at the time of the adoption of the Con- 
stitution." Harlan, J., Japanese Immigrant Case, 189' U. S. 86, at page 100, 
23 Sup. Ct. 611, at page 614 (47 L. Ed. 721). 

[2] Under thèse décisions, the petitioner was entitled to a "fair 
hearing," in accordance with "the fundamental principles that inhere 
'in due process of law.'" Has he received one? I see no reason to 
doubt that the immigration officiais meant to be fair; but that, it 
seems to me, is not enough. No case has been called to my attention 
in which it has been decided that intentional unf airness must be shown 
in order to entitle the petitioner to relief. A hearing may in fact be 
unfair without any intention that it shall be so. A "fair hearing" 
implies that a party concerned shall not only hâve an opportunity to 
présent évidence in his favor (which was fully accorded in this in- 
stance), but also that he shall be apprised of the évidence against him, 
so that at the conclusion of the hearing he may be in a position to 
know ail the évidence on which the matter is to be decided. 

[3] In this case the immigration tribunals decided "as matter of 
common knowledge," in the first instance, that psoriasis causes an 
odor so offensive as to make the sufferer obnoxious to persons about 
him, whereas in fact it appears to hâve no odor at ail; and, in the 
second instance, that, although the disease has no odor, its appear- 
ance would be so répulsive as to interfère with the petitioner's ability 
to get work, whereas in fact the disease rarely shows itself on the ex- 
posed parts of the body. 

There was hère no conflict of évidence, as in the cases cited for the 
respondent ; nor did the inspectors base their action on the appearance 
of the immigrant, as in Nishimura Ekiu v. United States, 142 U. S. 
651, 660, 12 Sup. Ct. 336, 35 L. Ed. 1146. They acted on their own 
mistaken assumption that they knew about a matter, of which there 
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was no évidence, and which appears to hâve been beyond their khowl- 
edge. Whether this is called an "abuse of discrétion," ùr an "unrea- 
sonable conclusion," or "arbitrary conduct," it was plainly unfair and 
injurious to the petitioner. He could not foresee that the immigra- 
tion officiais would assume to be familiar with the characteristics of 
psoriasis, still less that their assumption of knowledge would lead 
them into such fundamental errors concerning it as appear in their 
findings, and to a conclusion, apparently erroneous, and certainly un- 
supported by any évidence. He was never apprised of the évidence 
on which he is to be deported and has had no opportunity to meet it. 
It is not that the décision was wrong, but that it was reached by wrong 
methods, and, as it seems to me, in disregard of fundamental princi- 
• pies. 

I find and rule that the petitioner has not had a fair hearing before 
the immigration authorities ; that under the rule laid down in Chin 
Yow V. United States, supra, the jurisdiction of this court has at- 
tached; that the writ of habeas corpus must issue; and that there 
must be a hearing on the merits before this court. 

So ordered. 



MAGBE Y. VAUGHAN. 
(District Court, B. D. Pennsylvanla. March 16, 1914.) 

No. 2584. 

1, Evidence (§ 272*) — Declakations Against Intebest — Automobile Acci- 

dent CONTKOL. 

Plalntlff havlng been run Into and Injured by the alleged négligence of 
défendant'» chauffeur In operating an automobile, defendant's counsel 
stated to the jury that défendant denied that he owned the automobile 
and that the chauffeur was employed by hlm. Plalntlff testlfled wlthout 
objection that défendant stated at the tlme of the accident that, if "the 
Insurance company" did not make good the damage to the carriage, he 
would. Held, that évidence that défendant refused to sign a statement 
because he did not know what effect it might bave on his relations with 
the "Insurance company that covers me in this case" was admissible as 
a déclaration against interest, from which the jury might Infer that dé- 
fendant was In such control of the automobile as would render him llable 
against which he had protected hlmself by Insurance. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 1105-1107; 
Dec. Dig. § 272.*] 

2. Appeal and Erboe (§ 10-18*) — Rtjlinqs on Evidence — Préjudice. 

Where, in an action for Injuries in a collision with defendant's auto- 
mobile, he persistently disclalmed responslMlity and denied that he had 
ever admltted llabillty and that plalntlff had considered him responslble 
or made any clalm against hitn, he was not prejudlced by question asked 
hlm on cross-examination as to whether he did not know that plaintifll 
had sued hlm for $20,000, on the theory that the amount for which plaln- 
tlff sued should hâve been wlthheld from the jury ; the court having 
charged that the jury must not consider the fact that défendant was in- 
sured, nor be Influenced by the amount of damages claimed in plalntiff's 
statement. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4140- 
4145, 4151, 4158-4160; Dec. Dig. § 1048.*] 

•For other caseî= see same toplc & § numeek in Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexes 
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3. Damages (§ 130*) — Exoessiveness — Personal Injtjbies. 

Plalntlff, an unmarried woman, 49 years of âge, of refinement and In- 
telligence, physieally vigorous and with a fondness for outdoor exercise, 
was run into and Injured by defendant's automobile. Her knees were so 
injured tbat sbe was confined to her bed for some weeks, obliged to use 
a crutch, and finally a cane, in order to walk, whicb she thereafter did 
wlth difficulty. There was a différence between médical experts as to the 
exteut of tbe injuries, but there was ample évidence that they would 
continue for considérable time in the future, even if they were not per- 
manent. Held, that a verdict allowing plalntlff $3,625, which Included 
espenses for médical attendance and nurslng, was not so excessive as 
to indicate that the jury were influenced by the fact that they were In- 
formed that plaintiff was sulng for $20,000. 

[Ed. Note.— For other cases, see Damages, Cent. Dig. §§ 357-367, 370; 
Dec. Dlg. § 130.*] 

At Law. Action by Mary C. Magee against Ira Vaughan. On mo- 
tion for new trial. Denied. 

John W. Brock, Jr., of Philadelphia, Pa., and John C. Robinson, of 
New York City, for plaintifï. 

Ruby R. Vale, of Philadelphia, Pa., for défendant 

THOMPSON, District Judge. The reasons urged in support of 
the motion at the argument were presented by counsel under the fol- 
lowing heads : 

(1) The court should hâve withdrawn a juror because of improper 
références by plaintiff's witnesses and counsel for plaintiff. 

(2) The verdict is excessive. 

Under the first head, the défendant relies upon alleged objectionable 
remarks in the trial of the case which related to: (a) The fact that 
the défendant was indemnified against damage by an insurance Com- 
pany ; and (b) the fact that the plaintiff in this action sought to recover 
in her statement of claim the sum of $20,000. 

[1] The action was based upon the alleged négligence of the de- 
fendant's chauffeur in operating an automobile in such manner that a 
carriage containing the plaintiff was struck and overturned and the 
plaintiff injured. In opening for the défense in accordance with the 
practice in this court, after counsel for plaintiff had outlined his case 
to the jury, counsel for défendant stated to the jury that the défendant 
denied inter alla that the automobile in which the défendant was riding 
was owned by him, and that the chauffeur was employed by him. This 
statement made it necessary for the plaintiff to show that the défendant 
was owner of the automobile or had such control of it as to make him 
liable for the acts af the chauffeur. The plaintiff, when questioned by 
her counsel as to statements made by the défendant immediafely after 
the accident, testified as f ollows : 

"Q. Did he at any tlme say anything to you about your damages, your be 
ing compensated for it? A. Never to me. He said at the time if the insur- 
ance company did not make good Mrs. Baird's carriage he would, the dam- 
ages to the carriage. He said at the time if the insurance company did not 
make good the damages to Mrs. Baird's carriage that he would. He said 
that the day of the accident." 



•For other eases see B&me toplc & | nttmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexas 
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No objection to this testimony was made by defendant's counsel. 
Subsequently Mr. Steiner, one of counsel for the plaintiff, took the 
stand, and upon being questioned as to a conversation had with the 
défendant at an interview* concerning the accident, at which Mr. 
Steiner wrote down what the défendant said, testified upon examina- 
tion by plaintiff's counsel as f oUows : 

"I said, 'I would like to make a statement of what you told me.' I wrote 
it down, what he told me. 

"Q. In his présence? A. The answers to my questions. 

"Q. In his présence? A. In his présence, yes. When I had wrltten it, I 
read it to him, and asked him, 'Now, is that correct?' He said, 'Yes.' I said, 
'Now, Mr. Vaughan' — 

"Q. You wrote on that paper? A. Yes, I had the paper there in my hand 
that it was wrltten on at that tlme. I said, 'Mr. Vaughan, I don't want to 
press you for your signature.' I recognized that Mr. Vaughan seemed to be 
a very substantial man. I said, 'I don't want to press you for your signature, 
but I would like to hâve this paper signed.' He said, 'Well, I don't want to 
sign that statement because I don't know what effect it might hâve on my 
relations with the Insurance company that covers me in this case.' I said, 
'If you feel you don't want to sign it, of course I won't urge It; but I feel 
confident you are a man — " 

Counsel for défendant then objected and moved to withdraw a 
juror. The évidence was admitted and the motion overruled. As 
eventually transpired in the case, it appeared that the défendant was 
not the owner of the automobile, but that it belonged to his brother, 
who was in Europe, and he (the défendant), with his brother's per- 
mission, was using it for his own business and pleasure, and the 
chauffeur, who was employed by the brother, was under his direction 
and control and employed in operating the automobile for him. Qn- 
der thèse circumstances, the évidence was clearly admissible as a déc- 
laration against interest from which the jury might draw an inference 
of ownership or of such control over the automobile as would place 
a liability upon the défendant from which he had protected himself by 
insurance. As the évidence was admissible for that purpose, the fact 
that it might be inadmissible on other grounds and tend to préjudice 
the minds of the jury in arriving at a verdict is not sufficient reason for 
excluding it. 

[2] The second ground is as to the référence that the plaintifï 
sought to recover in her statement of claim the sum of $20,000. If 
the question were not proper on cross-examination and it appeared 
that the défendant had been prejudiced thereby, I think, under the dé- 
cisions, the motion should be granted. During the examination of the 
défendant, however, he persistently disclaimed any responsibility for 
the accident and denied that he had ever in any way admitted liability, 
and denied that the plaintiff considered him responsible for her injuries, 
as she had never made any claim against him. Upon cross-examina- 
tion, after persistently testifying that there was nothing said to him 
about being responsible and that the plaintiff made no claim at ail 
against him, he testified as f ollows : 

"A. I know I had an accident. I présume they looked to me for the con- 
séquences. I know I was willing to do anything I could, and told them so at 
the time. I did ail that I could for them. 
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"Q. We do not thlnk so. That is the reason thls suit Is hère. A. I hâve 
done ail I could. 

"Q. You never gave them a dollar? A. I hâve never been asked for a dol- 
lar." 

In this stage of the testimony by the défendant, plaintiff's counsel 
asked the question which is now considered objectionable; the exam- 
ination being as foUows: 

"Q. You were sued for $20,000 in this suit. Hâve you any doubt about thatî 
Where Is the complaint? A. Nobody bas asked me for it. * * * 

"Q. You know you were sued by Miss Magee for $20,000? A. Yes. 

"Q. You know the papers in that suit were brought against you? A. Xes, 
sir. 

"Q. They were served on you, rather? The papers in that suit were served 
on you personally? A. Yes, sir." 

It was apparent that the défendant was endeavoring to impress the 
jury with what he had stated as being the fact, namely, that no de- 
mand was ever made upon him, and the questions would hâve been 
entirely admissible upon cross-examination as going to the veracity of 
che witness, if counsel for the plaintifif had not included in his question 
the amount of damages demanded in the statement of daim. The 
question, therefore, is whether the défendant was prejudiced by having 
the jury know that he was being sued for $20,000. In view of the 
verdict, I do not consider that they were in any way aflfected as to 
amount by this évidence. The court was careful to instruct that they 
must not take into considération the fact that the défendant was in- 
sured, and they must not be influenced by the amount of damages 
claimed in plaintiff's statement, but must base their finding entirely 
upon the évidence. 

[3] The plaintifï was an unmarried woman 49 years of âge, of re- 
finement and intelligence, physically vigorous, and with a fondness 
for outdoor exercise, and accustomed prior to the accident to long 
walks and golf for récréation. The évidence shows that her knees 
were injured by the accident; that she had been confined to her bed 
for some weeks ; that she had been obliged to use a crutch, and finally 
a cane ; and that the use of her legs was impaired to such extent that, 
while able to walk about, she did so with considérable difficulty. There 
was the usual différence of opinion between the médical experts for 
the plaintiff and those for the défendant, but it was apparent that the 
effect of the injuries remained at the time of the trial, and there was 
ample évidence to support the conclusion that they would continue with 
a woman of the plaintiff's âge for a considérable time in the future 
even if they were not permanent. Under thèse conditions, fhe com- 
pensation awarded to the plaintiff [$3,625], which included her ex- 
penses for médical attendance and nursing, cannot be said to be ex- 
cessive, nor to indicate that the jurors were in any manner influenced 
by the fact that they knew that she was claiming $20,000 damages. 
That there would be a verdict for the plaintiff in some amount was 
justified and almost inévitable under the évidence, so that it is ap- 
parent that the fact that there was a verdict for the plaintiff was not 
in any way influenced by the introduction of évidence as to either of 
the alleged objectionable grounds. 

The motion for a new trial is denied. 
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Ex parte JOYCH. 

PROUT V. BILLINGS. 

(District Court, D. Massachusetts. July 14, 1913.) 

No. 759. 

L Aliens (§ 54*) — Exclusion of Immigrants — Review bt Habeas Corpus. 

The courts hâve no jurisdictlon to review the action of the immigration 
authorlties in rejecting an alien, unless he bas been denied a fair hear- 
ing by such authorities. 

[Ed. Note. — For other cases, see Aliens, Cent. Dlg. § 112; Dec. Dig. 
§ 54.*] 

2. Aliens (| 54*) — Exclusion or Immigrants — Review bt Habeas Coepus. 

Under Immigration Act Feb. 20, 190T, c. 1134, § 10, 34 Stat. 901 (U. S. 
Comp. St Supp. 1911, p. 505), providing that the décision of the board ol 
spécial inquiry based upon a certificate of the examining médical officer 
shall be final as to the rejection of aliens afCected with tuberculosis or 
other mental or physical dlsabilities, the fact that cogent évidence was not 
submitted to the board, that its décision was believed to be erroneous, or 
that its rulings transgressed the ordinary rules of évidence as applled 
in the courts, did not justify an application to the District Court to re- 
try the case upon habeas corpus proceedings, as it must appear that the 
hearlng was essentially unfalr, or that it violated some fundamental 
principal of law, without the observance of which no just détermination, 
of the question at issue was possible. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. 
S 54.*] 

8. Aliens (§ 42*) — Exclusion or Immigrants — Médical Boabd — Disqualifi- 
cation. 

A médical Inspector, who examlned an alien in the flrst instance and 
certified that she was feeble-minded, was not thereby disqualifled from 
sitting as a member of the médical board, as that board is not an appel- 
late tribunal to correct the errors of the médical inspector, but merely 
furnishes information to the board of spécial inquiry, which is to décide 
the case. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 101; Dec. Dig. 
§ 42.*] 

4. Aliens (§ 44*) — Exclusion of Immigrants — Power of Board of Spécial 

Inquiry. 

A board of spécial inquiry in admitting or rejecting an alien is not 
bound by the opinion of the médical board, and in reaching a décision 
should eonsider ail the évidence brought to its attention. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 102-104 ; Dec. Dig. 
§ 44.*] 

5. Aliens (§ 54*) — Exclusion of Immigrants — Power of Boabd of Spécial 

Inquiby. 

The hearing before a board of spécial Lnqulry, which rejected an alien 
was not so manifestly unfair as to justify a review of the board's action 
on habeas corpus, because the members of the médical board who cer- 
tified that she was feeble-minded were unable to converse with her on ac- 
count of her ignorance of the English language, or because one of such 
members was the médical Inspector who examlned her in the flrst in- 
stance and certified that she was feeble-minded. 

[Ed. Note. — For other cases, see Aliens, Cent. Dlg. § 112; Dec. Dig. 
§ 54.*] 

•For other cases see same topic & § numbbe m Dec. & Am. Dlgs. 1907 to date & Rep'r Indexes 
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6. Aliens (§ 44*) — Exclusion or Immigrants — Poweb or Board or Spécial 

Inquiet. 

A board of spécial Inquiry may, In rejecting an alien, rely solely on 
the médical report and certifieate If it chooses to do so ; but, If it so relies, 
because it feels obliged to foUow such report without eonsidering ottier 
évidence, it commits an error of law of such a fundamental cbaracter that 
its décision is unfalr to the alien and ought not to stand. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 102-104; Dec. 
Dig. § 44.*] 

7. Aliens (§ 54*) — Exclusion of Immigrants — Poweb or Boabd of Spécial 

Inquiet. 

An alien who bas been excluded by a board of spécial inquiry under a 
fundamentally erroneous view of the law bas not had a fair hearing and 
may be reheard on habeas corpus. 

[Ed. Note. — For other cases, see Aliens, Cent Dig. § 112; Dec. Dig. 
§ 54.*] 

8. Aliens (§ 54*) — Exclusion op Immigrants — Poweb of Boaed of Spécial 

Inquirt. 

An alien petitioning for a writ of habeas corpus Is bound to show that 
the hearing before the immigration authorlties, by whom she was re^ 
jected, was not fair, and this burden was not met, where the record and 
évidence left it uncertain whether the board of spécial inquiry excluded 
her because it understood that the law required it to do so on account 
of the médical certifieate, or because, after eonsidering ail the évidence 
and exercising its own judgment, It concluded that she was feeble-minded. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. f 112; Dec. Dig. 
§ 54.*] 

Pétition for a writ of habeas corpus on behalf of Nora Joyce, by 
one Prout against George B. Billings. Pétition denied without préj- 
udice. 

See, also, 212 Fed. 285. 

William C. Prout, of Boston, Mass., for petitioner. 
William H. Garland, Asst. U. S. Atty., of Boston, Mass., for re- 
spondent. 

MORTON, District Judge. This is a pétition for a writ of habeas 
corpus on behalf of Nora Joyce, an alien immigrant who is detained 
by the immigration officiais at the Port of Boston for déportation. 

[1, 2] Of course, this court bas no jurisdiction of the matter unless 
the alien bas been denied a fair hearing by the immigration authori- 
ties. Low Wah Suey v. Backus, 225 U. S. 460, 32 Sup. Ct. 734, 56 
L. Ed. 1165. Ail questions which arise in immigration cases must be 
tried out before the immigration tribunals. The fact that cogent évi- 
dence was not submitted to them, or that their décision is believed 
to be erroneous, is no ground for an application to this court to retry 
the case upon habeas corpus proceedings. The décision of the board 
of spécial inquiry is final in this class of cases. Immigration Act, § 10. 

The petitioner does not complain of the conduct of the board of 
spécial inquiry by which she bas been excluded, except that it based 
its final action solely upon a médical certifieate which she says was un- 
fairly made for the foUowing reasons: First, that Dr. Safford, who 
had examined her in the first instance and certified that she was feeble- 

•FoT other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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minded, sat as a member of the médical board which made said certifi- 
cate; and, second, that Dr. Safford in his original certificate, and the 
médical board in its certificate, found her to be feeble-minded without, 
as she now contends, being able to converse with her, on account of 
her ignorance of the English language, sufficiently to make a fair dé- 
termination of her mental ability. 

[3, 4] The tribunal by which the right of an alien to enter is to be 
determined is the board of spécial inquiry. As I understand the act, 
the médical board is not an appellate tribunal to correct the errors of 
the médical inspecter ; its members are merely called upon to f urnish 
information to the board of spécial inquiry which is to décide the case, 
their opinion, as contained in their required certificate, or as given 
orally at the hearing, is évidence to be considered by the board of 
spécial inquiry. The board of spécial inquiry is not bound by the 
opinion of the médical board, and ought, in reaching a décision, to con- 
sider ail évidence which is brought to its attention. If this be a correct 
view of the law, the fact that Dr. Safïord had already expressed an 
opinion did not disqualif y him f rom acting as a member of the médical 
board. U. S. ex rel. Pazos v. Redfern (C. C.) 180 Fed. 500, does not 
apply. 

It is not sufficient to justify the interférence of this court that the 
rulings of the board of spécial inquiry transgressed the ordinary rules 
of évidence as applied in courts of law. It must appear that the hear- 
ing was essentially unfair, or that it violated some fundamental prin- 
ciple of law without the observance of which no just détermination of 
the question at issue was possible. When such facts do appear, this 
court will not hesitate to interpose to protect the person wronged ; and 
it seems to me that, in view of the extrême importance of the décisions 
of immigration tribunals to the individuals affected thereby, the courts 
ought to interpose more readily than would otherwise be the case when 
any real unfairness is shown. 

[5] The facts that Dr. Safford had previously examined the alien 
and stated that she was feeble-minded, and that the médical board of 
which he was a member certified that she was feeble-minded without 
being able to converse with her, might afïect the weight of the évi- 
dence, but would hardly render it inadmissible. It may be that a mère 
inspection of the applicant disclosed that she had not normal intelli- 
gence. I certainly cannot say that the hearing was "manifestly un- 
fair" (U. S. ex rel. Rosen v. Williams, infra) because this évidence was 
received. 

[6, 7] The doubt about the case arises from the fact that, as stated 
in the answer, "said décision (of the board of spécial inquiry) was 
based solely upon the report and certification of a duly constituted 
médical board which was then and there convened to rehear and exam- 
ine the said Nora Joyce." If this means that the board of spécial in- 
quiry chose to rely "solely upon the (médical) report and certificate," 
no légal error has been made; if it means that the board felt obligea 
to follow the médical report, without considering any other évidence 
upon the alien's mental condition, an error in law of such a funda- 
mental character has been made that the décision based upon it was 
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unfair to the applicant and ought not to stand. An applicant who 
has been excluded by a board of spécial inquiry under an erroneous 
view of the law has not had a fair bearing and may be reheard on 
habeas corpus proceedings. Gonzales v. Williams, 192 U. S. 1, 24 Sup. 
Ct. 171, 48 L. Ed. 317; U. S. ex rel. Mylius v. Uhl (D. C.) 203 Fed. 
152; U. S. ex rel. Castro v. Williams (D. C.) 203 Fed. 155; U. S. ex 
rel. Rosen v. Williams, 200 Fed. 541, 118 C. C. A. 632. 

[8] Upon the record and évidence hère, it is uncertain whether the 
board of spécial inquiry excluded the petitioner because it understood 
the law to be that it must do so on accouht of the médical certificate, 
or whether it excluded her because, after considering ail the évidence 
and exercising its own judgment, it concluded that she was feeble- 
minded. It devolves upon the petitioner to establish that the hearing 
before the immigration authorities was not a fair one. She has not 
donc so ; and the pétition must theref ore be denied, but without costs 
and without préjudice to her right to bring a new pétition if she ex- 
pects to establish that the immigration authorities acted under such 
a mistake of law as has been ref erred to. 



Ex parte JOYCE. 

(District Court, D. Massachusetts. August 12, 1913.) 

No. 769. 

1. Aliens (§ 54*) — Détention and Return of Immigrants. 

Under Immigration Act Feb. 20, 1907, c. 1134, § 24, 34 Stat. 906 (U. S. 
Conip. St. Supp. 1911, p. 513), providing for tlie détention of aliens for ex- 
amination by a board of spécial inquiry, section 25, authorizing such board 
to détermine whether an alien shall be allowed to land or be deported and 
providing that the décision of the appropriate immigration officers, if ad- 
verse to the alien's admission, shall be final, section 10, providing that 
the décision of the board based upon the certificate of the examining 
médical ofiicer shall be final as to rejeetion for feeble-mindedness, and 
section 17, providing for a médical examination by médical ofiicers of the 
public health and marine hospital service, who shall certify for the infor- 
mation of the immigration offlcers and boards of spécial inquiry any 
physical and mental defects or diseases observed in any such alien, the 
final décision upon applications of aliens for admission rests with the 
board of spécial inquiry subject to appeal where an appeal is allowed, 
and the board is not bound to act in accordance with the médical certifi- 
cate, and hence it was fundamental error to exclude other évidence, and 
a fair hearing had not been had. 

[Ed. Note. — For other cases, see Aliens, Cent Dig. § 112; Dec. Dig. 
§ 54.*] 

2. Habeas Corpus (§ 110*) — Détention of Immigrants — Bail. 

Where a writ of habeas corpus has been issued and served, and an 
alien denied admission by the immigration ofiicers is in the custody of 
the court for rehearing of the case, she may be admitted to bail. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. § 99; Dec. 
Dig. § 110.*] 

Pétition for writ of habeas corpus by W. C. Prout on behalf of Nora 

Joyce. Writ issued. 

See, also, 212 Fed. 282. 

•For other cases see same toplc & § number in Dec. fi Am. Dlgs. 1907 to date, & Hep'r Indexe» 
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William C. Pfout, of Boston, Mass., for petitioner. 
William H. Garland, Asst. U. S. Atty., of Boston, Mass., for re- 
spondent. 

MORTON, District Judge. This case was heard upon the pétition, 
answer, statement of agreed facts, and certain rules for the guidance 
of médical inspectors which were put in évidence. 

[1] It appears to be the established practice of the immigration 
authorities for a case to be reheard, when occasion requires, by suc- 
cessive boards of spécial inq.uiry. The later boards apparently rehear 
and détermine such cases on the merits. The décisions of the preced- 
ing boards, either are not considered as final adjudications of the 
matter, or are regarded as having been set aside by the convening 
of the later board to hear the case. There is no controversy but that 
the final détermination of Nora Joyce's application for admission was 
made by the second board of spécial inquiry, which acted upon the 
certificate of the médical board, under the belief that the findings in 
the certificate were conclusive, and that no other évidence upon the 
alien's mental condition could be received. Taking this view of the 
law, the immigration authorities denied the alien's request to permit 
a médical examination by outside physicians, at her expense, and pre- 
vented her from obtaining and submitting such évidence to the board 
of spécial inquiry which finally decided her case. A prior pétition for 
a writ of habeas corpus was filed on behalf of this alien, and was 
dismissed without préjudice for the reasons stated in the opinion 
therein. 

The Immigration Act provides (section 24) that every alien who 
may not appear to the examining immigrant inspecter at the port of 
arrivai to be clearly and beyond doubt entitled to land shall be detained 
for examination in relation thereto by a board of spécial inquiry. Sec- 
tion 25 further provides that: 

"Such boards shall hâve authority to détermine whether an alien who has 
been duly held shall be allowed to land or shall be deported, * * * and 
the décision of any two members of a board shall prevail, * » • the dé- 
cision of the approprlate immigration officers, if adverse to the admission of 
such alien, shall be final. * • * " 

By section 10 of the act, the décision of the board of spécial in- 
quiry, "based upon the certificate of the examining médical officer, 
shall be final as to the rejection of aliens afflicted with" feeble-minded- 
ness. The médical examination of arriving aliens is provided for in 
section 17 of the act. It is to be made by médical officers of the 
United States Public Health and Marine Hospital Service, "who 
shall certify for the information of the immigration officers and the 
boards of spécial inquiry hereinafter provided for, any and ail physi- 
cal and mental defects or diseases observed by said médical officers 
in any such alren." The United States Public Health and Marine 
Hospital Service is to be reimbursed by the immigration service for 
"ail expenditures incurred in carrying out the médical inspection of 
aliens." 

Thèse sections, it seems to me, leave the final décision upon ap- 
plications of aliens for admission with the boards of spécial inquiry. 
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subject to appeaJ in cases where an appeal is allowed by the act. In 
this case, the exclusion having been based upon a médical certificate, 
and upon the ground of mental disability, the décision of the board 
of spécial inquiry was final. 

For the reasons above given, and those stated in my opinion on 
the first pétition in behalf of this immigrant, it seems to me that the 
board of spécial inquiry made an error of law in assuming that it 
was bound to act in accordance with the médical certificate. There 
can be no doubt that the error of law was fundamental. It led the 
immigration authorities to refuse the alien's request for an opportunity 
to obtain évidence in her behalf, and to refrain f rom making any in- 
dependent décision of the case. I therefore find and rule that there 
has not been a fair hearing of the matter before the immigration au- 
thorities, that the pétition for a writ of habeas corpus must be al- 
lowed, and the writ must issue. 

[2] After the writ has been issued and served and Joyce is in the 
custody of this court for a rehearing of the case, in accordance with 
the décision in Chin Yow v. U. S., 208 U. S. 8, 28 Sup. Ct. 201, 52 
L. Ed. 369, she may be admitted to bail in the sum of $500, and the 
case itself may go on the list for September 8th for a hearing on the 
merits. At that time I will hear and détermine the question whether 
she is entitled to admission. 



THE EDWARD R. WEST. 
(District Court, W. D. Washington, S. D. February 23, 1914.) 

No. 859. 

1. Seamen (§ 10*) — Provisions — Shobtaqe. 

Seamen held entitled to an allowance for shortage of provisions fur- 
nlshed on a voyage from Callao, Peru, to Grays Harbor, below the quan- 
tities specifled in Rev. St. § 4612 (U. S. Comp. St. 1901, p. 3120). 

[Ed. Note. — For other cases, see Seamen, Cent Dig. §§ 34-38 ; Dec. Dig. 
§ 10.*] 

2. Seamen (§ 10*) — Provisions — Allovtance for Shortage. 

The provision of Rev. St. § 4568 (U. S. Comp. St. 1901, p. 3099), that, If 
the allowance of any of the provisions to whlch any seaman is entitled 
under section 4612 (U. S. Comp. St 1901, p. 3120) is reduced by any quan- 
tity not exceeding one-third of the quantity specifled, he shall be enti- 
tled to recelve as compensation a sum not exceeding 50 cents per day, but, 
if the réduction Is of more than one-third, he may be allowed $1 per day, 
applies to a shortage in any separate article of food specifled, and not to 
a réduction of less or more than one-third of the entire quantity. 

[Ed. Note. — For other cases, see Seamen, Cent. Dig. §§ 34-38; Dec. 
Dig. § 10.*] 

In Admiralty. Suit by Fred Benson, Harry W. Morse, Edward 
Jones, Wallace Stanners, and Charles Peterson against the schooner 
Edward R. West; the Slade Shipping Company, claimant. Decree 
for libelants. 

Stewart & Tucker, of Aberdeen, Wash., for libelants. 
Bridges & Bruener, of Aberdeen, Wash., for claimant. 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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CUSHMAN, District Judge. [1] Libelants complaîn that, while 
seamen on the schooner Edward R. West, an American vessel, for the 
entire voyage of 63 days from Callao, Peru, to Grays Harbor, they 
were not f urnished f ood of the proper quality or quantity, as provided 
in section 4612 (Fédéral Stat. Ann. vol. 6, p. 930 et seq. [U. S. Comp. 
St. 1901, p. 3120]), though they demanded of the master the regular 
schedule of provisions ; that the allowance was reduced by more than 
one-third; and that proper substitutes were not f urnished. Suit is 
brought under section 4568, R. S. (Fed. Stat. Ann. vol. 6, p. 893 [U. 
S. Comp. St. 1901, p. 3099]). Thèse sections provide: 



Scale of provisions to be allowed and served out to the crew during the 
voyage: 



Article 

Water 

Biscuit 

Beef, sait 

Pork, sait 

Flour 

Canned méat 

Fresh bread (daily) 

Flsh, dry, preserved 

or fresh 
Potatoes or yams 
Canned tomatoes 
Peas 
Beans 



Totals for Week Article 



Totals for Week 



28 Qts. RIce % Pts. 

31/2 Lbs. Coffiee (green berry) 5^4 Oz. 

3% Lbs. Tea % Oz. 

3 Lbs. Sugar 21 Oz. 

1% Lbs. Molasses 1% Pts. 

2 Lbs. Dried fruit 9 Oz. 

1% Lbs. Pickles % Pts. 

Vinegar 1 Pt. 

1 Lbs. Cornmeal 8 Oz. 

7 Lbs. Onions 12 Oz. 

1 Lbs. Lard 7 Oz. 

% Pts. Butter 7 Oz. 

% Pts. Mustard, pepper and sait sufîicient 
for seasoniug 



Substitutes. 

One pound of flour dally may be substituted for the daily ration of biscuit 
or fresh bread ; two ounces of desiccated vegetables for one pound of po- 
tatoes or yams ; six ounces of hominy, oatmeal, or cracked wheat, or two 
ounces of tapioca, for six ounces of rice ; six ounces of canned vegetables for 
one-half pound of canned tomatoes ; one-eighth of an ounce of tea for three- 
fourths of an ounce of colïee ; three-fourths of an ounce of colïee for one- 
eighth of an ounce of tea ; six ounces of canned fruit for three ounces of 
dried fruit ; one-lialf ounce of lime juice for the daily ration of vinegar ; 
four ounces of oatmeal or cracked wheat for one-half pint of cornmeal; 
two ounces of pickled onions for four ounces of fresh onions. 

When the vessel is In port and it is possible to obtain the same, one and 
one-half pounds fresh méat shall be substituted for the daily rations of 
sait and canned méat; one-half pound of green cabbage for one ration of 
canned tomatoes ; one-half pound of fresh fruit" for one ration of dried fruit. 
Fresh fruit and vegetables shall be served while In port if obtalnable. The 
seamen shall hâve the option of accepting the fare the master may provide, 
but the right at any time to demand the foregoing scale of provisions. Sec- 
tion 4612, pp. 932 and 933, vol. 6, Fed. Stat. Aim. 

If, during a voyage, the allowance of any of the provisions which any sea- 
man is entitled to under section forty-six hundred and twelve of the Revised 
Statutes is reduced except for any time during which such seaman willfully 
and without sufficient cause refuses or neglects to perform his duty, or is 
lawfully under confinement for misconduct elther on board or on shore; or 
if it shall be shown that any of such provisions are, or bave been during 
the voyage, bad in quality or unflt for use, the seamen shall reçoive, by way 
of compensation for such réduction or bad quality, according to the time of 
its continuance, the followlng sums, to be paid to him tu addition to and to 
be recoverable as wages; 
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First. If his allowance Is reduced by any quantlty not exceedlng one-third of 
the quantlty specifled by law, a sum not exceeding flfty cents a day. 

Secc/nd. If his allowance is reduced by more than one-third of such quan- 
tlty, a sum not exceeding one dollar a day. 

Third. In respect of bad quallty, a sum not exceeding one dollar a day. 

But if it Is shown to the satisfaction of the court before wîiich the case Is 
tried that any provisions, the allowance of which bas been reduced, could not 
be procured or supplied in sufficient guantities, or were unavoidably injured 
or lost, or if by reason of its innate qualities any article becomes unflt for 
use and that proper and équivalent substitutes were supplied in lieu thereof, 
the court shall take such circumstances into considération and shall modify 
or refuse compensation, as the justice of the case may require. Section 
4568, R. S. p. 893. 

Libelants rely upon the following cases: Schooner Thompson v. 
Martin (1900) 16 App. Cas. (D. C.) 222; The Rence (D. C.) 46 Fed. 
805; United States v. Reed (C. C.) 86 Fed. 308; Petersen v. Cun- 
ningham Co. (1896 D. C.) 17 Fed. 211; Hill v. The Triumph, Fed. 
Cas. No. 6500. 

In addition to certain cases cited by libelants, respondent cites The 
Ship Elizabeth v. Rickers, 2 Paine, 291, Fed. Cas. No. 4353. 

Respondent admits that for the last 21 days of the voyage no butter 
was served libelants. It is admitted, also, that, during, but not for 
the entire, 21 days, there was a shortage of sugar, potatoes, and 
onions. 

The évidence is very conflicting and, on the part of libelants, ex- 
aggerated. There is no fair prépondérance of the évidence to show a 
shortage for a greater length of time than 21 days. There is no évi- 
dence to bring the respondent within any of the exceptions — either 
excusing provisioning the ship with the required food, or furnishing 
the seamen with the same. Though there was, undoubtedly, complaint 
made by the seamen concerning the character of the food served, it is 
concluded that it was not of poor quality, 

The language of the statute, "bad in quality or unfit for use," clearly 
contemplâtes something more than poor cooking or seasoning of good 
food. Food of good quality might be rendered unfit for use in many 
ways. Hence the use of the latter expression; but its use, coupled 
with the first condition described — "bad in quality" — shows the de- 
gree of badness of quality intended to hâve been such as to unfit for 
use. 

The évidence shows a demand upon the master early during the 
voyage for the statutory scale of provisions. For the shortage, no 
proper substitutes were furnished. 

The case of The Ship Elizabeth v. Rickers, 8 Fed. Cas. 470, No. 
4353, relied upon by respondent, is in no way at variance with the 
conclusion reached. The court there had before it a diflferent statute 
— the Act of July 20, 1790— which provided that, on a voyage across 
the Atlantic, on leaving the last port, the master should hâve on board 
60 gallons of water; 100 pounds of salted flesh méat; 100 pounds of 
wholesome ship bread for each person on board; and, in case the 
crew of any ship not so provided was put on short allowance, the 
master or owner of such ship should pay to each of the crew one 

212 F.— 19 



iJ90 212 FEDERAL EEPOETBK 

day's wages beyond the wages agreed upon for each day that they 
should be put upon short allowance. 

United States v. Reed (C. C.) 86 Fed. 308, was a cause upon in- 
dictment of the master for the recovery by the government of a pen- 
alty, under section 5347, for withholding suitable food and nourish- 
ment from the crew. 

The Rence (D. C.) 46 Fed. 805, was a suit for damages resulting 
from the failure to comply with section 4569. The language of thèse 
statutes is dissimilar to that of the one hère involved. Petersen v. 
Cunningham, 77 Fed. 211, is a case more nearly in point. 

[2] The only remaining question in the case is whether an award 
should be made of 50 cents a day for each Hbelant, as provided, where 
the réduction does not exceed one-third of the statutory allowance, 
or whether $1 a day should be allowed, as provided where the réduc- 
tion does exceed one-third of such allowance. 
■ If the statutory provision concerning one-third of the allowance 
contemplâtes the total amount of provisions to be furnished, the ré- 
duction in the présent case would not exceed it. If it contemplâtes a 
shortage of the allowance of a single article of provision, for which 
no substitute is provided, the shortage did exceed it. 

It is concluded that the separate articles of provision are contem- 
plated, and not the total amount. That this is the meaning of the 
statute is not only to be gathered from the reading' of section 4568, 
which provides, "If ♦ * * the allowance of any of the provisions 
* * * is reduced * * * the seamen shall receive, by way of 
compensation," etc. ; but the difficulty of determining the relative 
quantity of provisions furnished — where part of the required schedule 
is to be measured by weight, as méat and bread, and part by quantity, 
as rice, molasses, and pickles — points to the same conclusion. Fur- 
ther, the résultant hardship might be much greater if the total depriva- 
tion was of one article, as water or flour, though less than one-third 
of the total allowance, than that caused by withholding more than 
one-third of the allowance, if the déduction were somewhere near 
evenly distributed throughout the entire list. 

Each of the libelants is awarded $1 per day for the 21 days of 
shortage established, with costs. 



ARNOLD et al. v. NBSS. 

(District Court, D. Oregon. March 23, 1914.) 

No. 6025. 

1. Pbocess (§ 149*) — Evidence as to Service— Weight and Sufficienot. 

In an action to cancel a sherifC's deed as a cloud on the Utle, évidence 
Tield sufflcient to show service of summoiis on the défendant In the action 
in which the land was sold under exécution. 

[Ed. Note. — For other cases, see Process, Cent. Dig. §§ 202-205; Dec. 
Dig. § 149.*] 

•For other cases see same topio & § numeeh in Dec. & Am. Dlga. 1907 to date, & Eep'r Indexes 
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2. Execution (§ 251*) — Sale — Opening ob Vaoating — Fbaud. 

At an exécution sale a tract of timber land dlvlded Into four lots and 
worth at least $3,500 was sold as a whole, though L. O. h. § 238, requires 
real property consisting of several known lots or parcels to be sold sep- 
arately or otherwise as is likely to bring tlie highest priée. It was pur- 
chased on behalf of the exécution credltor's attorney, vvith money fur- 
nished by hlm, by a person who subsequently deeded it to Mm, for $142.30, 
the amount necessary to satisfy the judgment and another judgment, as 
he had previously ascertained from the sheriff by direction of the attor- 
ney. The sheriff's deed was issued 17 months after the sale and not 
promptly recorded, and the deed from the bidder to the attorney was not 
reeorded. Purchasers from the exécution debtor were permitted to pay 
the taxes for several years without any notice that the attorney claimed 
to be the owner. Beld, that there was such fraud on the part of the at- 
torney in not directing the sheriff to sell but one lot and in coneealing 
hls identity in the transaction, evincing a purpose to obtain the entlre 
tract for a nominal sum, as justified the settlng aslde of the sherifC's deed; 

[Ed. Note. — For other cases, see Execution, Cent. Dig. §§ 708-716 ; Dec. 
Dlg. § 251.*] 

3. Execution (§ 228*) — Sale— Peesons Who Mat Puechase. 

The attorney for exécution creditors is not inhibited from purchaslng 
at the sheriff's sale; but, being an offleer of the court, when his acts are 
questioned, he must show that they were fair and bona flde. 

[PJd. Note. — For other cases, see Execution, Cent. Dlg. §§ 642-647; Dec 
Dig. § 228.*] 

4. Execution (§ 251*) — Sale — Openinq ob Vacating — Inadequacy or Price. 

While inadequacy of price alone does not justlfy the settlng aside of a 
judicial sale, if it Is great or such as to shock the conscience, slight cir- 
eumstances impeaching the fairness of the transaction will justlfy settlng 
it aside. 

[Ed. Note.— For other cases, see Execution, Cent Dlg. §§ 708-716; Dec. 
Dig. § 251.*] 

5. Execution (§ 242*) — Sale — Confirmation — Conclusiveness. 

The statute of Oregon, provldlng that an order confirming a judicial 
sale shall be a conclusive détermination of the regularity of the pro- 
ceedlngs in any other action, suit, or proceeding, does not cover a case 
of fraud unknown and undlscovered by an exécution debtor who had con- 
structlve notice only of the sale and confirmation. 

[Ed. Note. — For other cases, see Execution, Cent Dlg. §§ 669-672 ; Dec. 
Dig. § 242.*] ' 

6. Execution (§ 242*) — Statutoby Provisions. 

Laws Or. 1913, p. 752, § 2, provldlng that ail judicial sales of land here- 
tofore made to satisfy judgments shall be valid and suffleient to sustain 
the sheriff's deed if the money shall bave been pald and the sale con- 
flrmed by the court was not intended to cover a case of palpable fraud 
attending an exécution sale. 

[Ed. Note.— For other cases, see Execution, Cent Dlg. §§ 669-672 ; Dec. 
Dig. § 242.*] 

7. Execution (§ 255*)— Sale — Vacating — Conditions. 

The setOng aslde of a sheriff's deed at an exécution sale as a cloud on 
the title would be conditioned upon the repayment of the bid and of 
taxes pald by the purchaser wlth interest 

[Ed. Note. — For other cases, see Execution, Dec. Dig. § 255.*] 

In Equity. Suit by B. F. Arnold and another against S. P. Ness. 
Decree for complainants. 

•For other cases see same topic & § numeeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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A. A. Hull, of Chehalis, Wash., H. W. Thompson and C. A. Hardy, 
both of Eugène, Or., and Reed & Bell, of Portland, Or., for complain- 
ants. 

G. F. Skipworth and Jay L. Lewis, of Eugène, Or., and Geo. Ai 
Pipes, of Portland, Or., for défendant. 

WOLVERTON, District Judge, This is a suit to remove cloud 
from title to land described as the north half of the north half (be- 
ing lots 1, 2, 3, and 4) of section 2, township 16 south, range 8 west, 
W. M. 

The c-omplainants deraign their title through John G. Curry from 
the United States. The défendant claims title through Curry by 
sheriff's deed to one Peder Ophus, and by deed from Ophus. Curry's 
patent bears date September 4, 1907, and was recorded in Lane county 
November 13, 1907; the land being situated in that county. 

On May 23, 1905, the défendant, as attorney for Carrie Oison, ob- 
tained a judgment in the justice's court, in her favor and against 
John G. Curry and Eva Curry, his wife, for the sum of $20.20 and 
costs taxed at $3.90. A transcript of this judgment was certified, 
filed, and docketed, in the circuit court docket for Lane county, Sep- 
tember 5, 1907. In the meantime, to wit, on September 24, 1906, the 
First National Bank of Eugène City recovered a judgment against J. 
G. Curry, in the county court in and for Lane county. Or., for the 
sum of $66.66, with costs and disbursements, and it was further ad- 
judged that the property attached, being the lands in controversy, be 
sold and the proceeds of sale applied to the payment of such judg- 
ment. A writ of exécution was issued on the Oison judgment Sep- 
tember 6, 1907, and the lands hereinbefore described were sold on 
October 21, 1907, in one parcel at sherifï's sale to Peder Ophus for 
the sum of $142.30. An exécution having also issued on the First 
National Bank judgment, the sheriff made return that he applied such 
proceeds of sale as foUows: 

To the Oison exécution in full Ç 28 15 

Printer's fées ^ 18 90 

To the First National Bank exécution 95 25 

$142 30 

The sale was in due time confirmed by the circuit court, and the 
sheriff directed to exécute a deed to the purchaser. This deed was 
executed March 23d, and recorded in Lane county reCords March 
31, 1909. 

Thèse facts are established by record évidence introduced at the 
trial. Further testimony was adduced, and but two questions vital to 
the cause are presented for décision: First, whether the défendant 
J. G. Curry was served with summons in the Oison case in the justice's 
court; and, second, whether the sheriff's sale was accompanied with 
such fraud on the part of Ness as to invalidate the same. 

[1] As it relates to the first question, J. G. Curry, défendant in 
the justice's action, testifies that no service of the summons was ever 
made upon him. He is unequivocal and very positive about it. On 
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the other hand, Ness, the défendant herein, who was the attorney for 
Carrie Oison, testifies that he witnessed the fact of service by the 
constable upon Curry, and relates that it was made in the anteroom 
to the Oddfellows Lodge, and that he (Ness) called Curry out of the 
lodgeroom, knowing the officer to be there, for the very purpose of 
having him make the service. The return of the constable shows that 
he received the summons on the 16th day of May, 1905, and on the 
same date served it upon John G. Curry and his wife, Eva Curry. 
This is practically ail the testimony that was adduced material to the 
fact of service. 

Considering the return of the officer in connection with the testi- 
mony of Ness that he saw the summons served, the weight would 
appear to be in favor of service. This testimony stands against the 
testimony of Curry denying the fact, and I am satisfied that due serv- 
ice was made as shown by the return of the officer. 

[2] As to the sheriff's sale, the défendant Ness testiiîes that he was 
not présent thereat, but that he directed Ophus to get figures from 
the sheriff respecting the amount to be bid for the property. This 
Ophus did, and the property was bid in at the sum of $142.30. It 
further appears from the testimony of both Ness and Ophus that the 
property was in reality bid in for Ness, and with money supplied by 
him. The sheriff's deed was issued more than a year after the sale 
by five months, and was not promptly recorded. Ophus deeded the 
property to Ness. This deed is not in évidence, and the date thereof 
is uncertain ; but ail this was in pursuance, no doubt, of Ness's plan, 
first to hâve the property bid in in the name of Ophus, but for himself, 
and then to hâve Ophus deed to him. The Ophus deed bas never 
been placed on file. Ih the meantime Ness bas suffered the présent 
owners of the land to pay the taxes thereon for the years 1908, 1909, 
and 1910, without notification or warning to them that he himself 
claimed to be the owner. 

At the time the property was sold at sheriff's sale, Ness admits 
that it was worth $1,500 to $2,000. But it had a much greater value. 
Curry sold to the plaintiffs in this suit November S, 1907, being not 
far from the time that exécution was issued, for $5,000, and the 
property is now worth a sum much in excess of that. I think there 
can be no question that at the time of the sheriff's sale it was worth 
from $3,500 to $5,000. 

Now, the question arises under this state of facts whether Ness 
has been guilty of such fraud as that this sale should be vacated, and 
the deed thereunder declared to be illégal and void. 

[3] An attorney is not inhibited from bidding in property at sher- 
iff's sale where he is acting on behalf of the exécution creditors ; but, 
being an officer of the court, when his acts are questioned, it becomes 
incumbent upon him to show that they were fair and bona fide. 

[4] It is furthermore a rule that inadequacy of price alone is not 
sufficient to justify the setting aside of a judicial sale; but it has been 
held that, where the inadequacy is great or such as to shock the 
conscience, the court will not be slow to seize upon other circum- 
stances impeaching the fairness of the transaction as a cause for 
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vacating the sale. Schroeder v. Young, 161 U. S. 334, 337, 16 Sup. 
Ct. 512, 40 L. Ed. 721. So it was said in the case of Roger v. Whit- 
ham, 56 Wash. 190, 193, 105 Pac. 628, 629 (134 Am. St. Rep. 1105, 21 
Ann. Cas. 272) : 

"Wliile it is a pritnary rule tliat mère Inadequacy ol prlce, unless so gross 
as to shock the conscience, is not enough to set aside a judlclal sale, it is also 
true that, when tliere is a great Inadequacy, slight circumstances indicating 
untalrness will be sufficlent to justify a decree setting the sale a.side." 

The statutes of Oregon require that real property, consisting of 
several known lots or parcels, shall be sold separately or otherwise as 
is likely to bring the highest price. Section 238, L. O. L,. 

The property hère in controversy consists of timber land, and was 
divided into lots and described as such, four of them, each containing 
about the same area, ail probably of about equal value, and each 
worth from six to nine times more than was bid for the whole at the 
sheriff's sale, and from 35- to 50 times more than was sufficient to 
satisfy thç writ by virtue of which the sale was made. There is no 
possible excuse compatible with good conscience and fair dealing for 
oflfering the whole of thèse premises to satisfy so small a claim. Un- 
doubtedly Ness knew what the sheriff was going to do, for he advised 
Ophus to bid the amount that the sherifï would give him, and the 
amount given was just sufficient to cover the two judgments with 
costs and accruing costs. Having control of the writ, Ness could 
hâve as readily directed the sheriff to sell but one lot to satisfy the 
writ, as to hâve allowed him to sell tl;ie whole. Furthermore, the fact 
that Ness covered his identity in the transaction by having Ophus bid 
the land in in the latter's name for him, and the failure to record the 
Ophus deed, évinces a purpose of eventually obtaining this entire 
tract for the almost nominal sum bid for it. The case is of marked 
analogy to Taylor Investment Co. v. Deatsman, 64 Or. 384, 130 
Pac. 740, recently decided by the Suprême Court of this state. That 
was a suit to set aside a decree and to annul a sherifï's deed in pur- 
suance of such decree. The exécution creditors directed the sheriff 
not to search for personal property, but to levy the writ in the first 
instance upon the realty of the judgment debtor. The method pursued 
was unhesitatingly declared to be a fraud, and it was held that a 
court of equity would interpose to set aside the sheriff's deed. 

[5] It is urged, notwithstanding this condition of the record, that 
the confirmation of the sale by the circuit court precludes the défend- 
ant in the justice's action and those holding under him from further 
inquiry. The statute provides that: 

"An order confirming a sale shall be a concluslve détermination of the reg- 
ularity of the proceedings concerning such sale, as to ail persons, in any other 
action, suit, or proceeding whatever." 

And it is under this statute that the défendant bases the contention. 

This statute has been many times applied in the courts of the state, 
but it was not intended to cover a case of fraud unknown and un- 
discovered by the exécution debtor, and it is axiomatic that fraud 
will vitiate every transaction in which it enters as a material élément. 
It is true that plaintiffs had constructive notice of the sale and con- 
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firmation, but they had no actual notice thereof, as is shown by the 
fact of their continuing to pay the taxes upon the premises, and 
clearly they had no notice of the f raud attending the sheriff's sale. 

[6] Reliance is furthermore had upon the curative act of 1913 re- 
lating to judicial sales. 1913 Session Laws of Oregon, 752. But I 
cannot believe that it is the purpose or intendment of this act to 
cover a case of palpable fraud attending an exécution sale. 

I am firmly of the opinion that Ness was guilty of such fraud, tak- 
ing into considération the very small sum bid for this property, as 
to warrant a court of equity in setting aside the sheriff's deed under 
which he now claims. Such deed being a nullity, it follows that the 
deed of Ophus to Ness must also be set aside, and such will be the 
order of the court. 

[7] It appears further that Ness bas paid the taxes on this land 
for the years 1911 ($27.93) and 1912 ($43.23), and, having paid the 
sum bid therefor, it would seem to be équitable that the plaintiffs in 
this action should repay to Ness the amount of such taxes and the 
amount bid, with interest on such sums at 6 per cent, per annum from 
date of payment to this time. Thèse deeds will therefore be set aside 
on condition that plaintiffs make such payment to the défendant, and 
plaintiffs will recover their costs and disbursements. 



JOHNSON V. CLYDE S. S. CO. et al. 
(District Court, E. D. New York. Mareh 6, 1914.) 

Seamen (§ 29*) — Death of Seaman — Négligence. 

In a libel to recover compensation for the death of a seaman alleged to 
hâve been drovyned by stepplng Into an open space between a barge and 
a wharf and falUng Into Ôie water, as he was asslstlng in carrylng tim- 
ber from the barge to the wharf, évidence held insufficient to show nég- 
ligence on the part of the steamshlp company by whlch décèdent was em- 
ployed. 

[Ed. Note.— For other cases, see Seamen, Cent. Dlg. §§ 186, 188-194; 
Dec. Dig. § 29.*] 

In Admiralty. Libel by Olivia H. Johnson, as ancillary administra- 
trix of Walter Johnson, deceased, against the Clyde Steamship Compa- 
ny and another. Dismissed. 

Beals & Nicholson, of New York City (William J. Martin, of New 
York City, of counsel), for libelant. 

Armstrong & Brown, of New York City (Pierre M. Brown, of New 
York City, of counsel), for respondents. 

CHATFIELD, District Judge. The libelant is the mother and ad- 
ministratrix, etc., of one Walter Johnson, who was drowned on the 
morning of July 10, 1912, at pier 38, North river. Johnson lived in 
Baltimore with his mother, and was brought from Philadelphia, in com- 
pany with other colored men, during the day of July 9th, to take the 
place of certain striking stevedores at the Mallory Line piers. The co- 

•For other cases see same toplc & i nttmeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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défendant, the Clyde Steamship Company, seems to hâve had nothing 
lo do with the matter in any way, and as to this défendant the libel 
should be dismissed, but, under the circumstances, without costs. John- 
son does not seem to hâve been acquainted with any of the colored men 
who came from Philadelphia in this party, except with a cousin, one 
Jones, who had been working with him in Philadelphia. Neither of 
thèse young colored men had any familiarity with boats or stevedoring, 
and, according to Jones' statement, were hired to work in handling 
freight with small trucks. 

At pier 38, upon the night in question, the steamship Alamo of the 
Mallory Line was lying on the south side of the outer end of the pier, 
bow in, and with her forward discharging port or gangway near the 
end of the shed or covered structure upon the inner half of the pier. 
A. second discharging gangway or cargo port toward the stern and 
near the outer end of the pier was also in use by the gang of stevedores, 
who were ail taken to this pier from another pier of the Mallory Line, 
early in the evening of July 9th. Thèse stevedores were carrying the 
cargo of the Alamo upon the open end of the pier, under the direction 
of two foremen, one of whom was inside the vessel, directing the work, 
at each enii of the cargo space. A third foreman was superintending 
the piHng of the cargo upon the dock. This cargo consisted of timbers 
of large lengths and sizes (dimension lumber) and of railroad tics from 
southern ports. 'The large sticks of timber required the services of 
several stevedores at each end of the timber, supporting it by a cross- 
piece, or in some instances rolling the back end of the timber when upon 
the dock by means of a hand truck. Each of the men in the gang was 
given a brass check with a number, and the record shows that the check 
given Johnson (No. 75) was not turned in by any of the other work- 
men, and Johnson is admitted to hâve disappeared before daybreak the 
following morning. A straw hat identified by the cousin, Jones, was 
found floating in the water upon the south side of the pier around 4 
o'clock a. m., and some days afterwards the body was reported by the 
police, and sent by the Mallory Line to the mother in Baltimore. 

The certainty of the death and the approximate time of the accident 
are therefore not in dispute. The manner or cause of death présents 
an issue of fact as to the allégation of négligence on the part of the 
steamship company. The witness Jones testified that one of the fore- 
men (whom he later substantially identified as the outside foreman 
stevedore), finding that the gang contained more men than were neces- 
sary to bring the timbers from the hold of the vessel and pile them 
upon the dock, called some of the gang to one side and picked out John- 
son and Jones, who were working together, and set them to work upon 
one of the lighters alongside the dock upon the north, carrying plank 
from the lighter to the dock. He describes thèse plank as being of 
considérable length, and indicates that they were some 10 or 12 inches 
in width and 2 or more inches thick. But he distinctly testifies that 
they were not railroad ties nor square timber, and that he saw no ties 
or large sticks of timber upon this lighter in the place where he was 
working. He testifies that a number of other stevedores were also 
taken by this foreman and put to work upon other lighters upon the 
north side of the pier, but further inshore. But his testimony about 
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what thèse men did and where they were working cannot be of great 
accuracy in any event, for Jones and Johnson, the décèdent, had made 
but one trip to the pier and returned to the lighter, picked up another 
plank, and started for the pier when the accident happened. Jones 
States that the deck load upon the Hghter was above the surface of the 
wharf or dock, but that the rail or deck of the lighter was below the 
wharf, and that he and Johnson were carrying the plank in front of 
them, one being at each end with his arms around the end of the plank, 
holding it against his body. Jones says that as they reached the edge 
of the deck load next to the wharf and attempted to step upon the deck 
or rail of the boat, his f oot failed to find a resting place, but that he 
threw the plank in front of him, and, giving a shove with his other 
f oot, jumped or scrambled upon the dock. He heard some slight cry 
or exclamation from Johnson, and when he turned around the plank 
was lying upon the dock, but Johnson had disappeared. He states that 
he found upon examination that the lighter had moved away from the 
dock, leaving space enough between her side and the dock, and also 
space enough under the face of the dock, so that Johnson had disap- 
peared between the two. 

The lighters had been moofed the night before in such manner as to 
allow for the rise and fall of the tide. The testimony shows that the 
tide does not run strongly under the pier, and if the lighter had moved 
away from the dock, it would indicate that the tide had turned and in 
rising had allowed some further slack upon the lines. It further ap- 
pears that the lights upon the wharf consisted of two arc lamps elevated 
over the open part of the dock, giving, as Jones and the other witnesses 
testified, sufficient light to work by upon the dock, but casting a shadow 
from the piles of lumber and the dock itself upon the spaces behind or 
below those objects. 

Jones testifies that he immediately notified the foreman after his 
cousin disappeared, that no great effort was made to find his cousin, that 
his statement that Johnson was drowned was ridiculed, and that it was 
not until the straw hat was found about 4 o'clock in the morning that 
any policeman appeared, and that search under the dock was made. 
He testifies that the foreman in question did use a lantern from one of 
the boats, but thinks that this occurred at the time of the 4 o'clock 
search, and that he had in the meantime gone to one of the other piers, 
through the sheds upon the wharves, borrowed some paper, and writ- 
ten a letter to Mrs. Johnson, notifying her of the death of her son. 
This letter was received in Baltimore the next day, and the police 
blotter, as well as the testimony of the patrolman, indicates that the 
first notice to the police of which any record is shown or testimony 
given was not until around daylight in the morning. 

Jones testified that both he and Johnson gave notice when they were 
employed that they knew nothing about boats, and that when they were 
put to work upon this pier, they received no instructions other than 
what to do with and how to carry the large pièces of timber. He tes- 
tifies that, when taken to the lighter by the foreman, he and his cousin 
were told only to carry the planks and pile them upon the wharf, and 
that no warning or instruction was given them about the danger présent 
in the dark shadows at the side of the wharf, but, on the contrary, that 
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they were sent in ignorance and uninstructed across what is alleged to 
hâve been a dangerous place, to carry plank in a way directed by the 
foreman, and without having furnished sufficient light to enable them 
to use proper care for their own protection. 

The company hâve called the three foremen who were in charge of 
the w^ork, and ail of them deny having set any of the colored stevedores 
at vfork upon any of the hghters along the north side of the pier. An- 
other steamer had been inside of the Alamo unloading into the covered 
pier, and, so far as it was traced and as shown by the record produced 
upon the trial, the lighters along the north side of the pier were being 
loaded with railroad ties and large timber, and none of the cargo from 
any of thèse lighters was being unloaded, nor was the Alamo or any 
other steamer at the pier that night receiving cargo. The two foremen 
who were on the vessel deny any knowledge whatever of the occurrence 
until they heard that a man had been drowned, except that the foreman, 
Thumler, who was in charge of the stern gangway of the vessel, testi- 
fies that around midnight, as he came across the dock, he though he 
saw a stevedore with a straw hat lying upon the stringpiece on the north 
side of the pier, and that at différent times he had been compelled to 
wake up or hunt out some of the colored stevedores who were trying 
to sleep or loaf . On this particular occasion he said nothing to the man 
with the straw hat, as he was occupied with some other duty at the 
time, but that in a few moments he met the witness Jones sauntering 
around f rom behind a pile of lumber, and that Jones told him in a cas- 
ual fashion that his cousin was drowned. This witness testifies that 
nothing more was seen of the stevedore who had been lying upon the 
stringpiece, wearing a straw hat, but that later, when the decedent's 
straw hat was found, this witness remembered that occurrence, and 
from this incident arose the défense that the décèdent had fallen over- 
board while asleep. 

The outside superintendent dénies having set any of the men to work 
upon the lighter, or that any of the occurrences happened as described 
by Jones, but, on the contrary, says that when Jones gave notice, be- 
tween midnight and 1 o'clock, that his cousin was drowned, a search 
had been made over the sides of the pier with a lantern taken from 
one of the barges, and that nothing could be seen. He also testifies that 
the poHce were called at that time, and dénies that he ignored or disre- 
garded the statements of Jones, and also testifies that no planks or 
sniall lumber were placed upon thèse lighters or taken from the Alamo 
that night. He states that no cargo of any sort was removed from 
the lighters/ and the respondent has produced a sheet showing the light- 
er layout of the Alamo after her arrivai upon the 3d of July, 1912. 
This sheet was produced after the poiiceman (who said that he was 
called around 5 o'clock in the morning, and who testified that the out- 
side foreman [identified by Jones] had then been looking under the pier 
itself with a lantern from one of the barges) stated that Jones pointed 
out a lighter, next but one to the outer end of the pier, called the Char- 
lotte, as being at that time alongside of the place where the accident 
occurred. There was no évidence of any sort to indicate that the beats 
had been shifted, and the lighter layout, Exhibit 8, contains thrce lots 
of dimension timber and ties placed on the Charlotte, ail of which came 
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f rom the Alamo. No plank or small lumber, so far as the records of 
the cargo show went on the lighter. 

It is urged by the respondent that no cargo would be removed from 
the Hghters without the knowledge of persons who were checking up 
the amount of cargo being placed upon thèse lighters, that none of them 
were being used for bringing cargo to the pier; that the captains or 
men in charge of thèse Hghters had stopped work for the night ; and 
that no possible reason existed for taking stevedores upon the lighters 
and directing them to remove cargo. Jones' testimony as to seeing 
the other men at work was not definite, and if he and Johnson were set 
to work first, and only carried two plank, it is évident that he could 
not hâve seen much as to what the other men were doing. Jones told 
a crédible, straightforward story, and ail of the attendant circumstances 
as to which he differed from the witnesses for the respondent would 
seem to bear out his statement, while the discrepancies in the testimony 
are generally upon the side of the company. Thus we hâve on the one 
hand a plausible and more or less corroborated statement of events, 
told by a witness who would ordinarily be believed by any court or jury, 
and certainly the burden of proof has been sustained by the libelant as 
to the gênerai narrative of events. When we consider the exact manner 
in which Johnson fell overboard, a slightly différent situation is pre- 
sented. The letter put in évidence by the attorney who first mentions 
the statements of Johnson is to the effect that the steamship company 
failed to provide reasonable and ordinary protection upon one of its 
boats, by which a young man was "precipitated" into the water and 
drowned. The attorney who received this letter in New York, and who 
also talked with the Baltimore attorney, in correspondence with the 
steamship company, referred to a "collision" of the boat with the dock. 
This was explained upon the trial to be a misinterpretation of the word 
"precipitated" above referred to ; but it is difficult to see how the ac- 
cident could hâve been so described if Jones had already told the de- 
tailed story about carrying the plank and falling through a space be- 
tween the boat and the pier, as a resuit of a lack of warning and lack 
of light to enable Jones and Johnson to see where they were stepping. 
This in a négative way fails to corroborate Jones and does not bear out 
his statement upon the trial that Johnson came to his death through 
carrying out orders of a foreman, who put him at work in a dangerous 
place, without warning him as to the danger, or without providing 
îights to make the danger obvions to an inexperienced man. On the 
issue, therefore, as to whether the respondent is liable for négligence, 
or that négligence was shown, it is impossible, for several reasons, to 
hold that the libelant has sustained the burden of proof. 

Jones testifies that the boat was away from the pier, and that nei- 
ther he nor Johnson found this out upon the first two trips. The ac- 
cident did not happen through unfamiliarity with boats, in the sensé 
that Jones and Johnson did not know how to step from a boat to a 
wharf, nor from any danger involved in carrying the end of a plank 
over an open space. Those were obvious dangers as to which no in- 
struction need be given. Nor would the. company be négligent in not 
warning Jones and Johnson to avoid stepping into the water off the 
boat. That again would be obvious even to a person unfamiliar with 
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boats. The only possible ground of négligence would be in failing to 
call attention to the way in which the boats were moored, or to point 
out and make plainly visible the précise location of the rail of the 
lighter alongside the dock. So, assuming the men to be working as 
we hâve said, we must détermine whether Jones, by failing to get his 
foot upon the rail, caused Johnson to lose his balance, or whether 
Johnson also did not know and could not see where he was stepping, 
and attempted to stand upon the open space between the boat and 
the dock, or whether Johnson may hâve stumbled over something up- 
on the deck of the lighter, which in turn caused Jones to overstep 
and fail to put his foot upon the side of the boat, and thus in turn to 
precipitate Johnson in such a way that Johnson fell overboard and 
was drowned, or that any one of a number of différent accidents might 
hâve happened. Even Jones did not see Johnson fall, but merely knew 
that Johnson was carrying the timber, and that Johnson with some 
outcry disappeared just as Jones himself had some dififiiculty in step- 
ping upon the wharf. The danger of climbing from a rocking boat up 
to a wharf and of not stepping in the dark off the boat cannot be class- 
ed as a risk directly connectée! with navigation, nor would it seem that 
warning need be given by a foreman to workmen to be careful about 
such a matter. It is not in any sensé instruction connected with the 
peculiar kind of work. 

The court is unable to see that there was any négligence on the part 
of the Company or that there was any carelessness on the part of any 
one except Jones and Johnson. The danger could not be considered a 
trap, nor, with the lights arranged as they were, throwing the side of 
the lighter into the shadow under the pier, would it seem to be négli- 
gence on the part of the company to expect that even inexperienced 
men would use care to see where they were stepping. 

It is true that, if a light had been placed over the edge of the pier, 
the danger of failing might hâve been less, but thèse men were not 
compelled to undergo any unknown danger by the. order of the re- 
spondent, nor were they excused from avoiding obvious danger on 
their own part by a gênerai instruction to do work which might in- 
volve a danger that they should see for themselves. When we couple 
the failure to show responsibility on the part of the company with the 
improbability of the witness Jones' story upon the one matter as to 
which he is not corroborated, it is impossible to hold that the libelant 
has sustained the burden of proof, and the libel must be dismissed as 
to the Mallory Line. 

The Clyde Line had nothing to do with the pier or work on the 
night in question, and is admittedly out of the case in any event. 



UNIVEESAL FILM MFG. CO. V. COPPEBMAN 301 

UNIVBESAL FILM MFG. CO. v. COPPERMAN et aL 
(District Court, S. D. New Xork. March, 1914.) 

1. CoPTRiGHTa (§ 29*) — Feoceedings to Obtain — Publication. 

Under Act March 4, 1909, c. 320, § 9, 35 Stat 1077 (U. S. Comp. St. 
Supp. 1911, p. 1475), providing that any person entltled thereto may se- 
cure a copyright for his work by publication thereof with the notice of 
copyright required by that act, publication with notice of copyright Is 
the essence of compliance with the statute, and publication without such 
notice amounts to a dedlcation to the public suSicient to defeat ail sub- 
séquent efforts at copyright protection. 

[Ed. Note.— For other cases, see Copyrighta, Cent. Dlg. §§ 29, 30 ; Dec. 
Dig. § 29.*] 

2. Copyrights (§ 29*) — Pboceedings to Obtain — Publication. 

Under Act March 4, 1909, c. 320, § 9, 35 Stat. 1077 (U. S. Comp. St. 
Supp. 1911, p. 1475), relative to copyright by publication with notice of 
copyright, and section 11 providing that copyright may also be had of 
the Works of an author of which copies are not reproduced for sale, by 
the deposit with clalm of copyright, in the case of a motion picture photo 
play, of a title and description, with one prlnt taken from each scène or 
act, etc., articles, whether enumerated in section 11 or not, can only be 
protected by publication with notice of copyright, and publication before 
the copyright Is registered invalidâtes the copyright. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. §§ 29, 30 ; Dec. 
Dig. § 29.*] 

8. Copyrights (§ 40*) — "Publication" before Obtaining Copyright. 

Where, before a photo play was copyrighted in the United States, photo- 
graphie prints, films, or réels were sold in Great Britain and Europe, with 
knowledge that the play would be performed or the films shown, though 
each purchaser agreed not to use them ont of his own country and not to 
sell for export, there was such a publication as prevented a valid copy- 
right, since such a dissémination of a thing among the public as justifies 
the belief that it took place, with the intention of rendering the work 
common property, constitutes a "publication." 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. | 35 ; Dec. Dig. 
§40.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5841-5846.] 

4. Copyrights (§ 40*) — Subjects or Copyright — Works of Which Copies 
ARE NoT Reproduced for Sale. 

Assumlng that Act March 4, 1909, c. 320, § 11, 35 Stat. 1078 (U. S. Comp. 
St. Supp. 1911, p. 1475), relative to copyright of works of an author of 
which copies are not reproduced for sale, créâtes a différent klnd of copy- 
right from that covered by section 9, relative to securing a copyright by 
publication with notice of the copyright, where photographie prints, films, 
or réels of a motion picture photo play were sold, there was such a re- 
production of copies for sale as rendered the copyright under section 11 
void. 

[Ed. Note. — For other cases, see Copyrights, Cent Dlg. § 35 ; Dea Dig. 
S 40.*] 

In Equity. Suit by the Universal Film Manufacturing Company 
against S. Copperman and others on a copyright of a motion picture 
photo play. On final hearing. Action dismissed. 

See, also, 206 Fed. 69. 

Isaac B. Owens, of New York City, for complainant. 
Samuel F. Frank, of New York City, for défendants, 

•For other cases see same toplo & 5 ntjmbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe? 
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HOUGH, District Judge. Prior to September, 1912, the Nordisk 
Films Company manufactured or created a motion picture photo play 
known as "The Great Circus Catastrophe." The photographs on the 
film tell a story which was originally shown by human actors who 
played their parts before a caméra, so that the photo play (i. e., the 
story told by the photographs successively shown to the audience) is 
a pantomime drama. The Nordisk Company is a Danish corporation ; 
this work was done in Denmark. In that and other countries of Eu- 
rope it was in 1912 lawful to copyright photo plays, but no copyright 
was sought. Before September 7, 1912, the Nordisk Company ad- 
vertised and sold this photo play "for release on September 7th." 
This means that they sold photographie prints, films, or réels from 
the original négative wherever they could, with the agreement, how- 
ever, that no public exhibition should be had until September 7th. 
Purchasers of this photo play further agreed that it should not be 
exported or sold for export to any other country; that is to say, the 
right of presenting the drama or showing the pantomime was limited 
to the country wherein the sale took place. On November 14, 1912, 
the photo play was copyrighted in the United States, but in the pre- 
ceding September one of the films was bought by one of the défend- 
ants in England without any knowledge of the restriction on its use 
inserted in the contract of sale between the Nordisk Company and the 
first purchaser. This film was brought to the United States and ex- 
hibited before copyright registration. The point for décision is wheth- 
er this copyright is valid. 

[1] Prior to the présent copyright statute (March 4, 1909) the law- 
ful mefhod of obtaining copyright was laid down in Rev. Stat. § 4956 
(U. S. Comp. St. 1901, p. 3407), as amended-from time to time. That 
section prescribed what had to be done, not only in regard to copy- 
righting books and the like, but also such things as photographs, draw- 
ings, etc. Section 9 of the act of 1909 carries forward substantially 
the historié method of obtaining copyright and corresponds to Rev. 
Stat. § 4956, when it says : 

"Any person entitled thereto by this act may secure copyright for his work 
by publication thereof with the notice of copyright required by this act." 

Around this method of procuring copyright has grown a great body 
of case law, the sum of which is that publication with notice of copy- 
right is the essence of compliance with the statute, and publication 
without such notice amounts to a dedication to the public sufficient 
to defeat ail subséquent efforts at copyright protection. 

[2] Itàs hère argued that the act of 1909 disturbed this theory of 
copyright and introduced another and new kind of copyright. This 
argument rests on the existence of section 11, which as originally 
passed in 1909, read as foUows: 

"Copyright may also be had of the works of an author of which copies are 
not reprodueed for sale, by the deposit, with clalni of copyright, of one com- 
plète copy of such work, if It be a lecture or slmilar production, or a dramatic 
or musical composition ; of a photographie print if the work be a photograph ; 
or of a photograph or other identifylng reproduction thereof if It be a work of 
art or a plastic work or drawing." 
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The argument is that this section relates only to something "of 
which copies are not reproduced for sale," so that lectures, dramatic 
compositions, photographs, works of art, plastic works, and drawings 
may be copyrighted in two ways, and the proper way will dépend upon 
whether copies thereof are or are not "reproduced for sale." If 
copies are reproduced for sale, then section 9 applies, and, if they 
are not, then section 11. So far as photo plays are concerned, they 
are brought within the purview of copyright by the amendment of 
1912 (Act Aug. 24, 1912, c. 356, 37 Stat. 488). By that amendatory 
act motion picture photo plays are inserted in the classification sec- 
tion. No. 5. If this were the only référence to photo plays, they would 
clearly be copyrighted in the method or manner prescribed by section 
9; i. e., "by pulalication thereof with notice of copyright." But in 
section 11 was also inserted (after the provision regarding lectures 
and before that concerning photographs) the following words: 

"Of a title and description, with one print taken from eaeh scène or act, it 
the work be a motion picture photo play." 

It is said that the effect of this amendment is to add to the list of 
things that may be copyrighted without any référence to publication, 
so that under section 11, as it now stands, a photo play may be copy- 
righted without publication, and it may also be copyrighted after pub- 
lication. I am not prepared to admit that section 11 has any such 
meaning. It is not believed that the phrase, "works of an author, of 
which copies are not reproduced for sale," was intended to modify 
any other nouns except "lecture," "dramatic composition," and "musi- 
cal composition." To speak of a photograph as the work of an au- 
thor of which copies are not reproduced for sale is absurd. But, in 
order to maintain the argument as to two kinds of copyright, it must 
be asserted that a photograph or a drawing or a work of art or a mo- 
tion picture or a photo play may be copyrighted at any time without 
référence to the use made of it, provided only that "copies are not re- 
produced for sale." In my opinion it is still true that ail the articles 
enumerated in section 11 can only be protected on pubHcation by af- 
fixing the notice of copyright required by this act, so that, no matter 
whether an article be enumerated in section 11 or not, the inquiry is 
still important, when it was published, and, if it was published be- 
fore copyright registered, then the copyright sought is invalidated. 

[3] What amounts to publication varies, of course, with the nature 
of the thing published; i. e., the pubHcation of a book is naturally 
différent from the publication of a picture. The statute does not 
undertake to describe what publication is, so that we must fall back 
upon the long line of décisions originally referred to. Werckmeister 
V. Am. Lithographie Co., 134 Fed. 321,69 C. C. A. 553, 68 L. R. A. 
591, and cases there cited sufficiently guide one toward an understand- 
ing of publication in any given instance. If there be such a dissémina- 
tion of the thing under considération among the public as to justify 
the belief that it took place with the intention of rendering the work 
common property, then publication occurred. I do not see what more 
the Nordisk Company could hâve done toward disseminating its work 
than to sell it everywhere in Great Britain and Europe with knowl- 
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edge that the play would be performed or the films shown over most 
of the civilized world. I do not think it makes any différence that 
each purchaser agreed not to use eut of his own country or to sell for 
export ; it is proven that more than a month before registration in the 
United States there was nothing to prevent anybody in any part of 
Europe from buying, using, and seeing this photo play. How pub- 
lication could be plainer I do not perceive. And I should be of this 
opinion if no copy had ever corne to the United States prior to No- 
vember 14, 1912. Any discussion of the restriction clause in the Nor- 
disk Company 's contract is unimportant. 

Because, therefore, there was a publication in Europe before regis- 
tration in the United States, this bill must be dismissed. 

[4] It is, of course, true that, if there be anything in the contention 
that section 11 créâtes another and différent kind of copyright from 
that referred to in section 9, then what took place in Europe amounted 
to a reproduction of copies for sale, thereby rendering the copyright 
void, but for a différent reason. The dismissal will carry costs. 



CALAUSKT V. LEHIGH VALLEY COAL CO. 
(District Court, S. D. New York. March 23, 1914.) 

1. Mastee and Servant (S 95%*) — Liabilitt fok Acts ob Omissions or Picb- 

SONS COMPXJLSOMLT EMPLOTED. 

The Pennsylvania statutes requlring mineowners to employ a mine fore- 
man and to place the underground workings of the mine in charge of him, 
and such assistants as he may employ, do not prevent the owner employ- 
Ing the foreman to perform dutles outside of and beyond his statutory du- 
ties, and for négligence In the performance of such contract duties the 
owner is liable. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 858 ; 
Dec. Dig. § 95y2.*] 

2. Master ahd Servant (§ 247*) — ^Liabïlity for Injuries — Contkibutobt 

Négligence. 

An employê's négligence dld not defeat a recovery for injuries caused 
by the employer's négligence, unless it contributed in some way to the in- 
]ury. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 795- 
800; Dec. Dig. § 247.*] 

3. Mastkk and Servant (§ 231*) — Liabilitt for Injuries — Reliance on Em- 

ployer's Assurances. 

Where a miner called attention to the dampness of powder or dynamite 
and was assured by his employer that It was ail right and safe, he had 
a right to rely on such assurance unless he knew to the contrary, and 
where, because of its dampness, it falled to explode when used in charg- 
Ing a hole in the usual manner, whereupon In the usual and customary 
mode of proceedlng he placed another charge which in exploding falled 
to explode the flrst charge, the employer was liable for injuries caused by 
the flrst charge exploding when struek by a pick in breaking up the coal 
dlslodged by the second charge. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 675- 
677; Dec. Dig. § 231.*] 

'For other cases see same topic & § nitmbbe In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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At Law. Action by George Calausky against the Lehigh Valley 
Coal Company, On motion by défendant to set aside a verdict for 
plaintiff, and for a new trial. Motion denied. 

Alexander & Green, of New York City (C. P. Williamson, of New 
York City, of counsel), for the motion. 

Richard W. Darling and L. B. Treadwell, both of New York City 
(Frank McGafïry, of Brooklyn, N. Y., of counsel), opposed. 

RAY, District Judge. Having gone over the évidence and charge 
in this case, I am of the opinion that the motion to set aside the verdict 
and for an order granting a new trial should be denied. 

The plaintiff was an experienced miner, of good character, employed 
by the défendant in its mine, and was engaged in mining coal for the 
défendant. He had a helper, so called. Having drilled into the walls 
of the chamber assigned to him by the défendant and in which he was 
operating and dislodged a mass of coal, he with his helper was engaged 
the foUowing day in loading the coal onto a car for the purpose of re- 
moval f rom the mine, when, on striking a large mass or lump with a 
pick for the purpose of breaking it up so as to be handled, a charge 
of powder or dynamite or both contained in such lump or mass ex- 
ploded, and the plaintiff was seriously injured. The sight of one eye 
was entirely destroyed and that of the other very seriously impaired. 
He received other injuries. The plaintiff contended that this charge 
of explosive material was in this mass or large lump of coal by rea- 
son of the négligence of the défendant. The défendant contended it 
was there by reason of the négligence of the plaintiff. The défendant 
contended that plaintiff drilled a hole into the side of his chamber, in- 
serted his charge of powder and dynamite with tamping, and that 
when it failed to explode he dug out a part of the tamping and insert- 
ed another charge on top on the first, the unexploded one, trusting to 
thc' explosion of thç last charge to explode the first one ; that the ex- 
plosion of the second one did blow out a large mass of coal, but failed 
to explode the charge first placed in the hole; and that this accounts 
for the présence of the charge in the mass of displaced coal which ex- 
ploded when struck by the plaintiff's pick the next day and did the 
damage complained of . 

The jury was expressly charged that, if the accident happened in this 
way or for such reason, plaintiff could not recover. The jury found 
that the accident and explosion did not happen by reason of any such. 
cause or causes. 

The plaintiff claimed and gave évidence tending to establish : That 
he drilled into the walls of his chamber in the usual and the approved 
manner, charged the hole in the usual manner, but that such charge 
failed to explode because of the dampness of the powder used in mak- 
ing up the cartridge, and that such dampness was the resuit of the nég- 
ligence of the défendant. That thereupon, in the usual and approved 
manner, he drilled another hole by the side of the former one at a little 
distance therefrom, loaded it, using powder from another can, and 
exploded it, thereby blowing out and dislodging a mass of coal includ- 
ing the large lump containing the first charge. That this was the usual 
and customary mode of proceeding, and that when powder is dry, etc., 
212 F.— 20 
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the explosion of the charge in the second hole will explode the charge 
in the first hole and remove ail danger of a concealed, unexploded 
charge in the mass of dislodged coal. 

Each miner of coal has a box in which to keep his tools and his 
powder and dynamite. Thèse boxes are made by the défendant Com- 
pany and furnished to the miners and charged up to them. The de- 
fendant also furnishes ail explosives to the miners. The miners are 
not allowed to sélect the place where their tool boxes shall be kept. 
The construction of complainant's box was fuUy described, and it was 
apparent that, if standing in a place where water dripped on top of it, 
the dampness could pass into the interior of the box and dampen the 
contents including the powder in its keg. The box kept in a dry place 
was ail sufficient, but kept in a damp place where water dripped upon 
it the powder would or might become dampened. 

The plaintiff contended and gave évidence tending to show that he 
kept his box where he was required by the défendant company to 
keep it even after he discovered that water dripped on the box and had 
called def endant's attention to the f act ; that he was assured it was ail 
right and safe, etc. The plaintifï gave évidence tending to show, and 
sufficient to justify the jury in finding, that the place where his box was 
placed by the défendant and where the plaintiff was required to keep it, 
and assured it was safe to keep it, was wet or quite damp, and that 
water dripped f rom the rocks, etc., overhead, etc. ; that in this way his 
powder became dampened, etc. ; and that as a resuit the charge placed 
in the hole first drilled failed to explode and was not exploded by the 
charge placed in and exploded in the second hole, and only exploded by 
the blow of the pick the next day when the coal was being loaded. 

[1] The défendant contended that the négligence, if any, was that 
of the mine foreman, who had certain statutory duties to perform, and 
that the défendant, under the laws of Pennsylvania, was not liable for 
injuries resulting from the nonperformance of those duties by such 
foreman; and that if there was any négligence it was the failure of 
this mine foreman to perform a statutory duty. 

The défendant requested the court to charge, and the court did 
charge, as foUows: 

"The Court: No. 4. 'If the jury believe that any négligence on the part oî 
the mine foreman' — that Is, this man Miller — 'or his assistants in the per- 
formance of their duties caused or contributed to plalntlff's Injuries, the de- 
fendant is not liable.' I cannot charge that In that form. Anything wlthin 
their statutory duty, duties imposed upon them by the statute, then, that 
would be true. They could do both. They could go beyond what their stat- 
utory duties were, having been employed by this défendant to go beyond. 
But work, if it was outside and beyond their statutory duties, which has been 
read to the jury, and I will read again, then of course défendant would be 
liable for their négligence if they were not acting withln their statutory duty 
but outside and for the défendant. (Exception by défendant.) 

"The Court: 5. 'The law of Pennsylvania in force and efCect at and prior 
to the time that plaintiff received his injuries required the défendant to place 
the underground workings of the mine and ail that related to the same under 
the charge and daily supervision of a compétent person called a mine fore- 
man, who was permitted to employ a sufficient number of compétent persona 
to act as his assistants, and it is the law of Pennsylvania that the owner of 
the mine shall not be responsible for any act or neglect of the mine foreman 
or any of his assistants in the performance of their duties as such.' That Is 
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true, gentlemen ; the duties Imposed by law, by the statute as to that, but 
that does not eover the duties imposed by thelr contracts, which are outside 
of statutory duties, aud which are imposed solely by the contract relations 
existing between them and the défendant company. 

"6. 'If the jury belleve that any witness has wiUfully testifled falsely as to 
any material matter, they are at liberty to disregard his entire tostlmony.' 
I se charge, gentlemen. That applies to the wltnesses on both sides. If a 
witness cornes into court and wiUfully, knowingly testifles falsely, then the 
jury may disregard ail his testimony. You may. You do not hâve to, but 
may. 

"7. 'Thnt the jury Is not permltted to speculate as to the causes of plaintifC's 
injuries, but they must. In order to flnd a verdict for the plaintiff, be satls- 
fled by a prépondérance of the négligence that the injuries occurred solely 
by reason of the négligence of the défendant or some employé or agent of the 
défendant, for whose aets or neglect the défendant Is responsible.' That is 
true. gentlemen. I hâve already covered that. It is merely répétition. 

"8. 'That unless the jury Is satlsfled by a prépondérance of the évidence 
that through some négligent act or omission on the part of the défendant or 
some agent or employé of the défendant, for whose acts it can be held re- 
sponsible under the law as before stated, plaintiff's powder became "wet, 
damp, and deteriorated," and as a direct and natural conséquence thereof the 
plaintiff's injuries resulted, the verdict must be for the défendant.' Well, 
direct in the way I hâve pointed out. Yes, that is true. Of course, we do 
not want any confusion about direct, because it was indirect really, the way 
the accident occurred, and the fallure to explode, so that the injury came 
about in an indirect way. With that qualification I charge that. 

[2] "9. 'That even though the jury should find that there was some négli- 
gence on the part of the défendant, yet If they find that the plaintiff falled in 
any i-espect to exercise proper care and caution, the verdict must be for the 
défendant.' I charge that, provided that the failure of the défendant con- 
tributed in any way to the injury. Of course, if it was some neglect outside 
of that négligence that contributed to the Injury, it would not defeat recov- 
ery. He may hâve been négligent for 50 years, and that would not defeat any 
recovery, gentlemen. Négligence on his part that has in any degree brought 
about this Injury, that is the question. Hâve I not charged No. 10 sufli- 
ciently?" 

This excluded from the considération of the jury as a basis for 
finding négligence everything by way of failure to perform a statutory 
duty. It was a holding, following the Circuit Court of Appeals in 
this circuit, that défendant could employ thèse men to go beyond, do 
more than, their statutory duties, and that when acting pursuant to 
their employment and outside of and beyond their statutory duties the 
défendant was liable for their négligence in the performance of such 
duties. 

[3] It will be noted that the négligence of défendant submitted as the 
sole ground of recovery was, at defendant's request, limited to defend- 
ant's allowing the powder to become wet, damp, and deteriorated, and 
that as a direct and natural conséquence thereof the plaintiff's injuries 
resulted. Plaintiff called attention to the dampness, but was assured 
that it was ail right and safe. This assurance given by the défendant, 
he had the right to rely upon, unless he knew to the contrary, and on 
this question the jury was fuUy instructed. 

The question of contributory négligence was, I think, properly sub- 
mitted, and I find no prejudicial error in the admission or rejection of 
évidence. 

Motion denied. The motion for an extra allowance of costs is also 
denied. 
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HENNESST et aL y. WINB GROWBRS' ASS'N. 

(District Court, S. D. New York. March 19, 1914.) 

No. 9—325. 

L Evidence (§ 590*) — Ukfaib Compétition — Sufficienct or Evidence- 
Détectives. 

Assuming that courts should be careful in enjoining alleged unfalr 
compétition on tlie testimony of détectives whose motive to obtain évi- 
dence may lead tliem to make false or highly colored reports in favor of 
thelr employer, where the circumstances surroundlng sales of liquor in 
bulk to be used in refllling bottles bearlng plalntlffs' labels made it Im- 
possible to obtain the testimony of dlsinterested persons, that of inter- 
ested witnesses such as détectives would be vî^elghed by the court, es- 
pecially where they were offered no reward except the per diem paid 
them, and vphere two of the witnesses were students in professlonal 
Bchools doing such work temporarily while pursuing thelr studles. 

[Ed. Note. — For other cases, see Evidence, Cent. Dlg. { 2439 ; Dec. Dig. 
i 590.*] 

2. Teadb-Marks and Tbade-Names (§ 97*) — Dnpaib Compétition — Injunc- 
TivE Relief. 

Where several of defendant's stores sold liquor in bulk to détectives 
employed by plaintilï and dellvered to the purchasers empty bottles 
bearing plaintiff's labels, wlth the understanding that the liquor was to 
be used in refllling such bottles, plaintiff was entitled to an injunction 
against such unfair compétition ; it beiug enough that several sales hâve 
been made indicating that défendant was willlng to make further sales, 
and the sales without knowledge that the purchasers were détectives dis- 
closed the intent and purpose as If made to other purchasers. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. §§ 110, 111 ; Dec. Dig. § 97.*] 

S. Tbade-Maeks and Teade-Names (§ 98*) — Unfaie Coicpetition — Ac- 

COUNTING. 

Where plaintiff's damages from sales by défendant of liquor In bulk, 
to be used in refllling bottles bearing plaintiff's labels, was insigniflcant, 
an accounting will be denied. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 112; Dec. Dig. % 98.*] 

In Equity. Bill by Jacques Francis Henry Hennessy and others 
against the Wine Growers' Association for injunction and accounting 
on the ground of unfair compétition. On final hearing. Decree for 
complainant. 

Adolph h. Pincoffs, of New York City, for James Hennessy and 
others. 

Kiernan & Moore, of New York City, for Alexander Oliver Riddel 
and others. 

Théodore Larson, of New York City (George Gordon Battle and 
Adolph L. Pincoffs, both of New York City, of counsel), for the Hos- 
tetter Co. 

Bandler & Haas, of New York City (Henry A. Wise and David 
Bandler, both of New York City, of counsel), for Wine Growers' 
Ass'n. 

HUNT, Circuit Judge. The bill charges sales by défendant of an 
artkle resembling in color, appearance, and flavor Hennessy Three 

•For other cases seo samo toplc £ S numbbb In Dec. & Am. Digs. 1907 co date. & KepT Indexes 
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Star brandy, the giving therewith of empty genuine Hennessy bottles, 
and the advising, counseling, suggesting, and assisting purchasers to 
place defendant's liquor in plaintiffs' bottles and to sell the same as 
genuine Hennessy brandy, ail with intent to defraud. 

This case was tried with seven others against the same défendant 
brought by the proprietors of Martell brandy, Canadian Club whisky, 
Hostetter's bitters, Gordon gin, Gilka Kummel, King William whisky, 
and Usher's Scotch whisky. 

In 1912 the défendant had from 32 to 36 stores in Greater New 
York, and in the summer of that year détectives in the employ of the 
plaintiffs in the several actions visited 11 of thèse stores representing 
that they desired to purchase bulk liquors that could be substituted for 
certain brands named, including Hennessy Three Star brandy. De- 
fendant's employés, at the request of plaintiffs' agents, sold the bulk 
goods and furnished therewith empty bottles with plaintiffs' labels 
thereon. The record is voluminous, but from the entire testimony I 
find that at one of defendant's stores Weiler, the manager, believing 
that he was dealing with yacht clubs, fishing clubs, and stewards, sold 
goods in bulk and furnished therewith empty bottles from time to time. 
O'Hare, one of plaintiffs' détectives, says that Ramme, manager of an- 
other of defendant's stores, referred him to Weiler as making a prac- 
tice of selling bulk goods for refilling. The testimony is that Weiler 
volunteered to furnish empty bottles, promised to send bottles with 
clean labels, and advised that a genuine bottle of each brand be kept 
on the shelf back of the bar that it might be opened in the présence of 
a customer in case of complaint. Weiler said, however, that he sup- 
plied the trade in the neighborhood, mentioning several names, and 
that he had never had a complaint on the goods he furnished. On 
three separate occasions Weiler received and filled orders from plain- 
tiffs' détectives and delivered as many lots of empty bottles, each lot 
including a Hennessy bottle. At three other stores, 663 Sixth avenue, 
92 Lenox avenue, and 21 Columbus avenue, goods were sold and empty 
bottles delivered under circumstances similar to those at Weiler's 
place ; and at still another store, 2085 Amsterdam avenue, bulk goods 
were negotiated for and bottles promised. 

While it is admitted that some of the liquors and bottles in évidence 
were furnished by defendant's agents, it is denied that anything was 
said about refilling at the time the sales were made. But the great 
weight of the évidence is that defendant's employés who sold the goods 
well understood that the bulk goods with which they furnished empty 
bottles were to be used for refilling. The witness Schmidt, called by 
défendant, said in part : 

By the Court: Q. You said that something was said about refilling. Now, 
did you believe that he wanted wlnes or liquors to reflU bottles î A. Well, 
yes; I did. 

Q. Well, why did you sell them to him? Did you know that you might get 
Into trouble over that sort of thlng? A. Why, no; I had never had that 
expérience before, and they told me they were giving thèse goods away and 
they were trying to save expenses, and I did net think anything of It 

Q. In your former expérience, Mr. Schmidt, what had you been doing with 
your Gordon gin bottles, for instance, and Henhessy brandy bottles? A. Any 
bottles that had names in them we used to throw away. Other -bottles. 
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branded bottles, Black & White bottles, Port bottles or flasks, we kept them 
until we got three or four crates, and then we returned fhem to headquarters, 
and they used them down there. 

Q. Did you not know that you ought not to take, for Instance, an Irish 
wûisky bottle of the brand of Jameson's and to sell a whisky that looked 
like it for the purpose of putting it into the Irlsh whisky bottle? A. Well, 
I never thought of it. 

Q. I only want you to tell me exaetly your own view; I just want you to 
tell me what you know and what you believe, and nothing else ; that Is ail 
Mr. Wise wants you to tell, and that is ail Mr. Battle wants you to tell. A. 
I didn't even thlnk of it anyway ; they said they wanted — the way they put 
It to me, to save expenses. ïhey said they were giving the stuff away, and I 
thought I could give them just as good goods. 

Q. You belle ved that, did you? ïou belleved what they said to you? A. 
Yes, sir. 

Q. Mr. Wise bas asked you to tell anything that you can recall. Wasn't 
that the substance of your last question? 

Mr. Wise: Yes, sir. I want you to tell the court your recollection of what- 
ever was said in thls entlre vlsit there, of Moore and this man Naughton; 
while those two men were in there talking with you about this first purchase, 
as they went over this list of goods, and as they went over this stulï, and 
you told them that you had such goods that were as good as several différ- 
ent brands; what was said during the conversation about refilllng, If any- 
thing? Tell us ail that you can remember. A. They asked if thèse goods 
were just as good as the standard brands, whether I thought they would pass 
that way, and I thought so. I thought they were just as good a quality. I 
didn't see why not. I don't remember just the exact words; it was so far 
back ; and I cannot remember any more about it. 

[ 1 ] Défendant says that testimony of détectives employed to gather 
évidence is always to be regarded with suspicion, and is not to be re- 
lied upon in this case. Let it be accepted as generally true that courts 
should be very careful about lending their aid to enjoin a défendant up- 
on a showing raade by witnesses whose motive to obtain évidence may 
lead them to make false or reckless or highly colored reports in favor 
of those employing them. But, on the other hand, it is the truth that 
is to be ascertained; and, if to get at the facts which are essential to 
sustain an issue upon which valuable property rights dépend, circum- 
stances make it impossible to obtain évidence of disinterested persons, 
it none the less becomes the solemn duty of the court to vi'ork to a 
correct finding, and in doing so to weigh ail évidence, no matter 
whether given by interested or disinterested witnesses. In other 
words, the courts must prevent threatened future invasion of rights, 
whether proof of past invasion cornes from men in one calling or an- 
other. 

The présent case is to be distinguished, too, from cases where the 
testimony comes solely from persons who are professional détectives 
working for large rewards only to be gathered in the event of success. 
Hère there was no reward except the per diem paid to each, and fur- 
ther than that at least two important witnesses were, when employed, 
students in professional schools and working in order to gain tem- 
porary support while pursuing their studies. One such is now a law- 
yer, another a physician. 

[2] There being no proof of sales to persons other than détectives 
in the employ of plaintifïs, défendant urges that no injunction should 
issue inasmuch as no such course of conduct has been proved as will 
show by a clear prépondérance of the évidence that there was inten- 
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tional fraud. It is further contended that plaintiflf bas no cause of 
complaint against a défendant for damages resulting from an act donc 
by défendant at the instance and solicitation of plaintifï's agents. As 
defendant's employés did not know at the time that the purchasers 
were détectives, the évidence discloses their intent and purpose ex- 
actly the same as if the sales were made to purchasers not buying in 
order to obtain évidence against the seller. 

In Julius Kessler & Co. v. Goldstrom, 177 Fed. 392, 101 C. C. A. 
476, the Court of Appeals for the Eighth Circuit, in reversing a decree 
of the lower court, commented upon the argument to the efïect that a 
sale to emissaries of the complainant did not warrant a decree for an 
infringement of a trade-mark and for an accounting, and held that, 
notwithstanding the sale to the agent of complainant, the intent of the 
défendant was disclosed exactly as if the sale had been to a real pur- 
chaser ; it appe^ring that the défendant did not know at the time that 
the purchasers were acting for complainant. The court was of the 
opinion that the motives and actions were to be judged from the view- 
point of the understanding of the facts by the défendant who sold the 
goods. 

It is not necessary to prove a course of business in order to warrant 
an injunction. I do not think that it is incumbent upon the plaintiflf 
to establish a habit by showing very many sales; it is enough that 
plaintifï has established several sales from which must be deduced the 
fact that défendant was willing to make further sales, and that in sev- 
eral of the stores owned by défendant its agents were ready to make 
sales is clearly established. Gorham Mfg. Co. v. Schmidt (D. C.) 196 
Fed. 955 ; Julius Kessler & Co. v. Goldstrom, 177 Fed. 392, 101 C. C 
A. 476 ; A. B. Dick Co. v. Henry (C. C.) 149 Fed. 424 ; Badische Anilin 
etc., v. Klipstein (C. C.) 125 Fed. 543, 556 ; Samuel & Co. v. Hostetter 
118 Fed. 257, 55 C. C. A. 111 ; Chicago P. T. Co. v. Phila. P. T. Co 
(C. C.) 118 Fed. 852; Hostetter Co. v. Conron (C. C.) 111 Fed. 737 
Hostetter Co. v. Schneider (C. C.) 107 Fed. 705 ; Hostetter Co. v. Som- 
mers (C. C.) 84 Fed. 333; Hostetter Co. v. Becker (C. C.) 73 Fed. 297 
Hostetter Co. v.' Brueggeman (C. C.) 46 Fed. 188. 

[3] Injunction should therefore issue to stop défendant from con- 
tinuing the practice it has indulged in. I do not find, however, that 
any accounting should be granted, for upon the testimony in the record 
the damage has been too insignificant to warrant a decree for an ac- 
counting. 

Decree for plaintiflf, together with costs. 



In re JOHNSON. 

(District Court, B. D. Oklahoma. January, 1914.) 

1. Sales (§ 474*) — Conditional Sales — Effbct of Condition as to Buteb's 
Ceeditoks. 

Under Comp. Laws 0kl. 1909, § 7911, provlding that Instrumenta evi- 
dencing conditional sales shall be void as against the credltors of the 
vendee unless filed In the office of the reglster of deeds, a conditional sale 

*For other cases see same toplo & § ndmebb in Dec. à Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Is Told ai^ agàlnst creditors who extended crédit to the buyer between the 
time of the sale and the tlme the condltlonal agreement was flled. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1391-1402; Dec 
Dlg. § 474.*] 

2. Bankruptoy (§ 184*) — Liens — Unfiled Conditional Sale. 

Under Eankr. Act July 1, 1898, c. 541, § 67a, 30 Stat. 564 (U. S. Comp. 
St. 1901, p. 3449) providing that claims wliich, for want of record would 
not hâve been valid liens against the creditors of the bankrupt should not 
be liens against hls estate, and Bankr. Act, § 47a(2), 30 Stat. 557 (U. S. 
Comp. St. 1901, p. 3438), as amended In 1910 (Act June 25, 1910, c. 412, 
§ 8, 36 Stat. 840 [U. S. Comp. St. Supp. 1911, p. 1501]), providing that the 
trustée, as to ail property in the custody of the bankruptcy court, should 
be deemed vested with ail the rights, remédies, and i)owers of a créd- 
iter holding a lien by légal or équitable proceedings thereon, a trustée 
In bankruptcy, representing creditors against vv'hom a conditional sale was 
void because it was not filed uotil after they had extended crédit, was en- 
tltled to the possession of the property as against the seller. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 275-277; 
Dec. Dig. § 184.*] 

B. Bankbtjptct (§ 184*) — Liens — Lien Valid Against Paet of the Ceed- 

ITORS. 

The fact that the sale was void as to only a portion of the creditors 
represented by the trustée did not affect his right to the possession of 
the property. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 275-277 ; Dec. 
Dig. § 184.*] 

In Bankruptcy. Proceedings against Wesley Johnson, in which the 
Rock Island Implement Company asserted title to certain property in 
the hands of the trustée. From an order of the référée denying the 
right to reclaim the property, the Implement Company appeals. Order 
confirmed. 

Shartel, Keaton & Wells, of Oklahoma City, 0kl., for petitioner. 
Leopold & Cochran, of Muskogee, 0kl., for trustée. 

CAMPBELL, District Judge. This appeal brings up for review a 
decree entered in the above-styled bankruptcy proceeding. 

The matter under dispute is the validity under section 7911, Statutes 
of 0kl. 1909, of an unrecorded conditional sale contract as against 
creditors who became such after the contract was executed prior to its 
being recorded, and without knowledge of it, where none of them had, 
prior to the adjudication in bankruptcy, secured a lien upon the prop- 
erty covered by the conditional sale contract, either by exécution, at- 
tachment, or otherwise, prior to the recording of said conditional sale 
contract, and where the property subsequently came into the hands of 
the trustée in bankruptcy. 

The Rock Island Implement Company, the conditional vendor, as- 
serted title under its contract and sought to reclaim the property, or 
its proceeds, from the trustée in bankruptcy. The pétition of the im- 
plement Company was denied by the référée; he being of the opinion 
that the conditional sale contract was invalid as against the subséquent 

•For other cases see same topic & § nomebe in Dec. & Am. Digs. 1907 to date. & RepT Indexes 
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creditors without notice, who had presumably extended crédit to the 
bankrupt upon the f aith that his property was unencumbered. 

The Rock Island Implement Company prosecutes the présent review. 

Section 67a o£ the Bankruptcy Act déclares : 

"Claims which for want of record or for other reasons wouia not hâve 
been valld liens as agalnst the claims of the creditors of the bankrupt shall 
not be liens against his estate." 

And the apphcable provision of the recording law of Oklahoma (sec- 
tion 7911, Statutes 1909) is as foUows: 

"Instruments evideneing conditional sale must be recorded. * • * That 
any and ail instruments in writing, or promissory notes now in existence 
or hereafter executed, evideneing the conditional sale of Personal property, 
and that retains the title to the same in the vendor until the purchase price 
is paid in full, shall be void as against innocent purchasers, or the creditors 
of the vendee, unless the original instrument, or a true copy thereof, shall 
hâve been deposited in the office of the register of deeds In and for the 
county wherein the property shall be kept, and when so deposited shall 
be subject to the lav? applicable to the flUng of chattel mortgages; and any 
conditional, verbal sale of personal property reserving to the vendor any 
title in the property sold shall be void as to creditors and innocent pur- 
chasers for value." 

A similar provision as to the efïect of unfiled chattel mortgages 
against creditors is found in section 4422, Statutes 1909. 

[1, 2] It is apparent that the effect to be given to the unrecorded 
conditional sale contract must be determined by the recording law 
of the State; and it is also apparent that the question arising under 
that law turns upon who are included in the term "creditors" in sec- 
tion 7911. 

Upon that question the décisions of the several state courts hâve not 
been uniform. Although recording statutes usually provide that an 
unrecorded mortgage, or conditional sale contract, is void as to cred- 
itors, the prevailing doctrine seems to make such instruments void only 
as against those creditors who obtain a lien on the mortgaged property 
by attachment or levy of exécution before the instrument is filed for 
record ; that this rule only applies to creditors who became such before 
the mortgage was executed. Sec 6 Cyc. 1070. Where crédit was ex- 
tended to the mortgagor during the time that the mortgage was with- 
held for record, it has been held that the mortgage is void àlike as to 
creditors with or without liens. 

In some of the states, however, creditors who hâve extended crédit 
to the mortgagee subséquent to the exécution of the mortgage are re- 
quired to obtain a judgment before attacking the unrecorded mortgage. 
This is generally held to be necessary : First, to definitely establish the 
légal demand; second, to extinguish the légal remedy. Such was the 
holding in the case of Union National Bank v. Oium, 3 N. D. 193, 54 
N. W. 1034, 44 Am. St. Rep. 533, wherein the court in construing the 
identical statute which we hâve in Oklahoma held that the same ren- 
dered unfiled chattel mortgages void as to creditors: First, who had 
extended crédit and fastened upon the property covered by the mort- 
gage, either by attachment or levy, prior to the filing of the same; 
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second, void as to creditors who had, subséquent to the exécution of the 
mortgage, extended crédit to the mortgagor and had, subséquent to 
the fîling of the mortgage, obtained a judgment. To the same effect, 
see Ruggles v. Cannedy, 127 Cal. 290, 53 Pac. 911, 59 Pac. 827, 46 h. 
R. A. 371 ; Noyés v. Brace, 8 S. D. 190, 65 N. W. 1071. 

The exact point we are hère discussing has not been passed upon, 
to our knowledge, by the Suprême Court of Oklahoma. However, 
the Suprême Court of Oklahoma in the case of Campbell, Hunt & 
Adams v. Richardson & Eicholtz, 6 0kl. 375, 51 Pac. 659, held that 
the Oklahoma statute should receive the same construction as that giv- 
en to it by the Suprême Court of South Dakota, and held in that case 
that the word "creditor" as used in the statute applied alike to that 
class of creditors whose claims are antécédent to the exécution of the 
mortgage and those who extended the mortgagor crédit subséquent 
thereto. The statute of North Dakota is identical with that of South 
Dakota. 

In the case of Cornélius v. Boling et al., 18 0kl. 469, 90 Pac. 874, the 
Suprême Court of Oklahoma territory held that an unfiled chattel 
mortgage, even though the mortgagee had taken possession of the 
property covered thereby prior to bankruptcy, was invalid against the 
mortgagor's trustée in bankruptcy. This case was cited and comment- 
ed upon by us in an opinion in Re Wall (D. C. Okla.) 29 Am. Bankr. 
Rep. 901, 207 Fed. 994, a case arising prior to the amendment of 1910 
to section 47a(2) of the Bankruptcy Act. 

In the case of First National Bank v. Sayler, 4 Okl. 408, 50 Pac. 
76, the court held a chattel mortgage void as to creditors for want of 
record to be void as against the assignée in trust for the benefit of 
creditors. 

In Re Wall, supra, this court held that the Oklahoma Suprême 
Court, in holding that an adjudication in bankruptcy amounted to an 
attachment, had overlooked the qualification which the Suprême Court 
of the United States had placed on this doctrine in the case of York 
V. Cassell, 201 U. S. 344, 26 Sup. Ct. 481, 50 L. Ed. 782, 15 Am. Bankr. 
Rep. 633, and we there held that the term "creditor" in the statute 
above quoted meant a creditor who has perf ected a lien by légal process 
upon the spécifie property. 

Section 47a(2) of the Bankruptcy Act, as amended, provides that 
the trustée, as to ail the property in the custody or coming into the cus- 
tody of the bankruptcy court, shall be deemed vested with ail the rights, 
remédies, and powers of a creditor holding a lien by légal or équitable 
proceedings thereon. Such is the standing of the trustée in this case. 

The question to be answered, therefore, is whether or not, in order 
to render the conditional contract of sale void as against the creditors 
hère represented by the trustée, it was necessary for them to hâve 
fastened upon the property by attachment, levy, or otherwise prior to 
the filing of the conditional sale contract. 

The holding in the case of Cornélius v. Boling, supra, if it had been 
based upon a correct understanding of the effect of an adjudication in 
bankruptcy, would be authoritative of this proposition. In our opin- 
ion, it correctly interprets the law as it now stands. 
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Chief Justice Corliss, in the case of Union National Bank v. Oium, 
supra, in construing the Dakota Territory statute, said : 

"It is important that there should be kept in mlnd a distinction between 
the riglit of a gênerai créditer to insist that an unfiled chatte! mortgage 
is vold and the ability to enforce this right While an unfiled chattel mort- 
gage may be void as to a gênerai créditer, he cannot avait himself of the 
statute until he bas armed himself with attachment or exécution and levied 
on the property, or bas in some otber way secured a lien thereon. Before 
he bas selzed the property covered by the chattel mortgage, or secured some 
lien thereon, he is in no position to raise the question that the mortgage 
is void as to hlm. • » * The statute does not, however, require that he 
should be armed v\lth process or hâve a lien on the property to entitle bim 
to come wlthin the category of 'creditors,' as to whom the unfiled Instrument 
is a nuUity. The mortgage is not void as to creditors who hâve seized 
the property, or who hold process under which they can seize it. This is 
not the language of the statute. The mortgage is void as to creditors, and 
nothing is said in the statute about the necessity of a creditor's having 
secured a lien on the mortgage property. The fact that the créditer cannot 
assail the mortgage until he bas seized the property is of no moment 
in determlning wbether he belongs to the class of persons as to whom the 
mortgage is vold. Wbether he belongs to that class is one question ; whethei 
he is in a position to dérive beneflt from belonglng to that class is another, 
and entirely différent, question. The two Inquiries are distinct, and eacb 1p 
independent of the other. When he arms himself with process, and seizes 
the mortgaged property, the court will then Inquire wbether he Is a 'créditer, 
within the meaning of the statute which déclares void the mortgage as 
against 'creditors.' Tbe facts which détermine this point are Independen? 
of the fact of seizure, and can dérive no aid therefrom. The inquiry is 
wbether be is a 'creditor' within the spirit of the law, and not whether he 
is a creditor with process which he has levied on tbe property covered by 
the mortgage. If it were neeessary that he should hâve seized the property 
before he can be regarded as a creditor within the statute, great wrong 
could be done the public by the witbbolding of a chattel mortgage from 
record, from which tbose wronged would bave no redress. After a chattel 
mortgage had been given, and while it was witbheld from record, a loan 
mlght be made to tbe mortgagor, or crédit might be extended to him on tbe 
sale of property, the creditor relylng upon the apparent freedom of tbe 
debtor's property from liens. AU the harm that could be done tbe creditor 
has now been consiunmated. The subséquent filing of the chattel mortgage 
cannot undo it. It would be a gross perversion of tbe statute requiring chat- 
tel mortgages to be flled to assert that the right of this creditor successfully 
to attack the unfiled mortgage dépends on bis seizing the property under 
process before tbe mortgage is filed ; that until then he cannot be considered 
a creditor as to whom tbe mortgage is vold. It is true that he must seize 
the property before he can ralse the point, but he need not seize it before 
the instrument is flled. Whenever he does seize it, whether before or after the 
filing of the mortgage, he is then in a position to urge that he was before 
the mortgage was flled a 'creditor,' within the meaning of the statute." 

The question we are considering is not one of substantive right, 
but of procédure. 

In the Matter of Gerstman & Bandman (C. C. A. 2d Cir.) 19 Am. 
Bankr. Rep. 145, 157 Fed. 549, 85 C. C. A. 211, Ward, Circuit Judge, 
said : 

"This court in Re New York Economical Printing Co. (C. C. A. 2d Cir.) 
6 Am. Bankr. Rep. 615, 110 Fed. 514, 517 [49 C. C. A. 133], held that a nonflled 
mortgage was void only as to creditors who by judgment or attachment or 
otberwise had seized or were In a position to seize tbe mortgaged property. 
Since that décision, however, the Court of Appeals of the State of New 
York has held that a nonflled mortgage is void as to gênerai creditors al- 
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though it eannot be attacked until they are In a position to seize the mort- 
gaged property by virtue of a judgment, attachment or otherwise. Thls, 
however, is a mère matter of procédure, and the mortgage Is none the less 
void as to them." 

See, also, Simmons v. Gréer (C. C. A. 4tîi Cir.) 23 Am. Bankr. Rep. 
443, 174 Fed. 654, 98 C. C. A. 408; Smith v. Mishawaka Woolen Mfg. 
Co. (C. C. A. 7th Cir.) 22 Am. Bankr.,Rep. 616, 172 Fed. 98, 96 C. C. 
A. 412; Re Mission Fixture & Mantle Co. (D. C. Wash.) 24 Am. 
Bankr. Rep. 873, 180 Fed. 263 ; Matter of Watts- Woodward Press, 
Inc. (C. C. A. 2d Cir.) 24 Am. Bankr. Rep. 684, 181 Fed. 71, 104 C. 
C. A. 105. 

In the case of In re Martin (In re Bothe) 23 Am, Bankr. Rep. 151, 
173 Fed. 597, 97 C. C. A. 547, Judge Adams of the United States Cir- 
cuit Court of Appeals for the Eighth Circuit, in reviewing a decree of 
the District Court of the United States for the Eastern District of 
Missouri, said: 

"Detached expressions are found In Harrison & Calhoun v. South Carthage 
Min. Co. [95 Mo. App. 80, 68 S. W. 963], and Landls v. McDonald, siipra 
[88 Mo. App. 335], to the effect that, if 'a prior credltor' falls to obtain some 
spécifie lien by attachment, exécution, or otherwise on the mortgaged property 
before the mortgage Is actually recorded, the mortgage is by the act of re- 
eording validated as to such créditer, and his riglit is subordinated to the 
rlghts of the mortgagee ; and counsel for the mortgagee seize on expressions 
of this kind and claim that, because the spécial creditors In this case failed 
to take steps to flx a lien upon the mortgaged property before the mort- 
gage was recorded, their rights were lost. We eannot glve our assent to this 
clalm. Until the mortgage was recorded It was absolutely vold as to thèse 
spécial creditors. ïbeir superior rights arose against the property of their 
debtor whlle the mortgage was thus void, and to hold that such rights were 
lost before they had an opportunlty to assert them, before they even knew 
of the existence of the mortgage, Is a palpable absurdity. We flnd nothing 
in the cases referred to to justify any such contention. The words 'prior 
creditors,' there referred to, clearly relate to creditors whose daims ante- 
dated the exécution of the mortgage. Thls Is apparent, not only from the 
opinions taken as a whole, but from other cases there cited and relied on. 
Such creditors, who parted with nothing on the faith of their debtor's osten- 
sible ownershlp of unlncumbered property, are requlred to take some step 
to fix a lien upon the mortgaged property prior to the recording of the 
mortgage in order to secure an équitable standing. Until then they hâve no 
équitable right or claim enforceable in a court of equity. On the contrary, 
creditors who extend crédit to the mortgagor after the exécution of the 
mortgage and before it is recorded hâve, as already seen, a clear équitable 
rlght, inhering In the transaction Itself, superior to the mortgagee, and thia 
rlght entltles them to relief without the necessity of fixing a lien as a pre- 
requisite. Thls distinction, we thlnk, is clearly recognlzed in the Missouri 
cases relied upon by counsel, and was distlnctly recognlzed and applied by 
us in First Nat Bank of Buchanan County v. Connett [142 Fed. 33, 73 
O. C. A. 219, 5 L. R. A. (N. S.) 148] where we said: 'Such a mortgage Is also 
utterly void as to simple contract creditors who extended crédit after it was 
given, and who hâve secured no tltle or lien by purchase, exécution, attach- 
ment, or otherwise. As to them the subséquent recording of the Instrument 
Is of no effect. It eannot be asserted against the enforcement of their de- 
mands.' " 

The Eighth Circuit Court of Appeals also passed on this question 
in the case of Post v. Berry, 23 Am. Bankr. Rep. 699, 175 Fed. 564, 
99 C. C. A. 186, being an appeal from the United States Court for the 
Southern District of lowa. In this case the court says : 
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"Henry Heartfleld was in the gênerai mercantile business at Moulton, Ap- 
panoose county, lowa, having a gênerai merchandise stock of $5,000 in 1905, 
whlcb was subsequently inereased by purehases to about $13,000. In March, 
1908, he made an assignment under the State law for the benefit of his 
crèditors. In April, 1908, he was duly adjudlcated a bankrupt. In November, 

1905, he borrowed of W. F. Berry the sum of $2,200. and secured the same 
by a chattel mortgage upon his stock of gênerai merchandise and in January, 

1906, he borrowed of Berry an additional sum of $536, vrhich was secured 
by a second mortgage upon his stock of merchandise. Nelther of the mort- 
gages were reeorded until February 28, 1908. Ail the crèditors of the bank- 
rupt extended their crédit subsequently to the date of the giving of the 
mortgages and prior to their having been flled for record. Two questions 
are presented at this hearing for considération: First. Are the mortgages 
void as against the crèditors? Second. If such mortgages are void, is the 
défendant Berry entitled to prove his claim for the moneys thus loaned and 
share in the assets of the bankrupt estate with the other crèditors? 

"The flrst question was fully discussed and decided by this court in Re 
George Bothe (C. C. A. 8th Cir.) 23 Am. Bankr. Rep. 151, 173 Fed. 597 [97 
O. O. A. 547]. That case controls and rules this. Any and ail crèditors of 
the bankrupt who extend crédit to him between the dates of the giving of 
the mortgages and their flllng for record hâve an equity superior to the mort- 
gagee whose conduct invited them to trust the mortgagor. AU persons so ex- 
tending crédit between thèse dates will be presumed to hâve done so on the 
faith of an unincumbered title as disclosed by the record." 

Taking into considération the object of the Oklahoma statute, the 
rule that such statutes are to be construed liberally, with a view of ob- 
taining their object, in view of the holding of the court in the case of 
Cornélius v. Boling, the holding of the Suprême Court of North Dako- 
ta, the holdings by the Eighth Circuit Court of Appeals, and the décla- 
ration in Cyc, we conclude that an unfiled conditional sale contract is, 
since the amendment to section 47a(2) of the act, absolutely void as 
against a trustée in bankruptcy representing crèditors who hâve, sub- 
séquent to the exécution of the contract and prior to its filing, extended 
crédit to the bankrupt. 

[3] That only a portion of the crèditors represented by the trustée 
extended crédit subséquent to exécution and prior to filing of the con- 
tracts involved does not afïect the trustee's right as against petitioner. 
In re Farmers' Co-operative Co. (U. S. D. C. N. D.) 202 Fed. 1008. 

The order of the référée in this case will be confirmed. It is unnec- 
essary to pass upon the other phases of the case considered by the réf- 
érée. 



In re H. B. HOLLINS & CO. 

(District Court, S. D. New York. March, 1914.) 

1. Bankbuptct (§ 140*) — Stockbkokebs — Ratable Disteibution or Stock. 
Where stockbrokers, who had purchased stock for several eustomers 
and who had charged themselves with the stock as "long" on their books 
and had notified the eustomers, became bankrupt, each customer was en- 
titled as against the gênerai crèditors to such proportion of the stock in 
the possession of the brokers at the time of the bankruptcy as the shares 
whlch the brokers should hâve held for his account bore to the total 
amount of the shares whlch should hâve been In their possession, in case 

•For other cases see same topic & § ntjmbbk In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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the amount of shares on hand was less than the number of sliares re- 
quired to satlsfy ail the customers in fuU. 

[Ed. Note.— For other cases, see Bankrupt«y, Cent Dlg. §§ 198, 199, 
219, 225; Dec. Dlg. § 140.*] 

2. Bankruptcy (§ 154*) — Stockbbokers — Ratable Disteibution or Stock — 
Sbt-off. 

Wbere the sharés on hand were less than the amount required to satisfy 
the demands of the customers, any customer inCebted to the brokers could 
set off his Indebtedness agalnst the shares not recoverable. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 451-455; 
Dec. Dlg. § 154.*] 

In Bankruptcy. Proceeding against H. B. Hollins & Co., bankrupts. 
On pétition of Arthur B. Duel for the distribution and apportioument 
to himself and others entitled to 100 shares of the stock of the Amal- 
gamated Copper Company in the possession of the receiver of the 
bankrupts. ReHef granted. 

See, also, 210 Fed. 965. 

Hollins & Co. (hereinalter called Hollins) were stockbrokers, and went Into 
bankruptcy November 13, 1913. On October 13, 1912, the petitioner Duel em- 
ployed them to purchase for hlm 100 shares of the stock of the Amalgamated 
Copper Company (hereinafter referred to as "Copper"). They did so and 
actually received certificates for that amount. Thèse certlficates Hollins dis- 
posed of before bankruptcy ; how or to vvhom is not known. On October 
25, 1912, one Bamberger likewlse employed Hollins to purchase. 30 shares. 
They did so, received the stock, and shortly thereafter pledged the same with 
the cousent of Bamberger, but for their own beneflt, with the National Bank 
of Commerce. On the 25th of February, 1913, Wiener, Levy & Co. (here- 
inafter called Wieners) employed Hollins to purchase 50 shares of Copper. 
The customers were notifled that purchase Iiad been made, and Hollins 
charged themselves with the stock as "long" on their books. It is alleged, 
and not denied, that on or about June 13, 1913, the 50 shares so bought 
passed out of the control of Hollins "for and in behalf of another customer." 

At a date not shown, but prior to November 1, 1913, Hollins by their books 
appear to hâve purchased 100 shares of Copper for one Hugo I^andau, and 
also by their books they asserted themselves to be in possession of this 
stock as "long" for Landau's account. At the close of business November 
7, 1913, the books of Hollins show them as responsible for 280 shares of Cop- 
per, in the following proportions, viz.: Bamberger, 30; Duel, 100; Wiener, 
Levy & Co., 50 ; Landau, 100. But they had in possession only 100 shares. 
Bamberger's 30 shares were, as above noted, pledged to the National Bank 
of Commerce; but for whieh particular customer the 100 shares were held 
does not appear and cannot be ascertained. It follows that Hollins had 
apparently already converted 150 shares (100 Shs "in box," 30 fehs with 
National Bank of Commerce by Bamberger's consent, leaving 150 Shs mlss- 
ing). 

On November 8, 1913 (a Saturday), one Schatzkin ordered Hollins to sell 
for his account 200 shares of Copper "short," and this was doue. On the 
next business day, November lOth, it was obligatory to make a delivery 
pursuant to the short sale, and delivery was made by Hollins surrendering 
the 100 shares held as above for "account of their long customers," together 
with another 100 shares borrowed by Hollins for that purpose. On the same 
November lOth Schatzkin ordered his brokers to "cover" the short sale, 
which was done by buying 200 shares "on the market." This necessitated a 
stock exchange clearing house opération, as the resuit of which the borrowed 
shares were returned to the lender, and the 100 shares previously delivered 
were replaced by another 100 shares in différent certificates whieh Hollins 
received from another brokerage house on November llth. It is thus proven 
that 100 shares whieh on November 7th Hollins & Co. had for account of 

*For other cases see same toplc & § number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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thelr "long" customers were used to make dellveries under "short" orders. 
On the day of failure the bankrupts contlnued to be llable as above noted 
for 280 shares of the stock In question, but they had In possession no more 
than the 100 shares now in the receiver's hands, the certlficates for whlch 
had corne to them two dàys before as the resuit of the Schatzkin spéculation. 
Transactions In "Copper" were not the only pièces of business transacted 
between the bankrupts and the persons heretofore enumerated. On Novem- 
ber 13th Landau's account showed him indebted In the sum of $10,175.92, 
wlth certain securitles, Ineluding the Copper stock in question, held as se- 
curity therefor. This account has been liquidated by the receiver, so far 
as appears, wlth Landau's consent, 1. e., he has been credited wlth the values 
on the day of failure of the stocks held, so that on the papers before me 
they are gone, and Landau Is still Indebted to the bankrupt estate in the 
sum of $375.92. Bamberger was in the same condition, and the receiver 
has credited him wlth the values of his stocks on the day of failure, Inelud- 
ing the 30 shares of Copper knqwn to be in the possession of the National 
Bank of Commerce. By the account submitted Bamberger's Interest in that 
stock has been wlped out by consent, and he has become a credltor of the 
bankrupt estate for $221.55. Wieners were in the same position on the 
date of failure, 1. e., they were heavlly indebted, and numerous stocks (in- 
eluding the Copper) were held by Holllns as security. The receiver in like 
manner has offered to liquldate this account. If the same princlples were 
applied there would resuit a balance in favor of Wieners of $3,227.78, and 
the receiver Is wllling that they should be considered creditors for that sum. 
Wieners, however, in their answer. In effect décline to assent to liquidation; 
they accept it only as far as neeessary to vsàpe out their débit balance, so 
that thelr account, as stated in the answer, shows the appropriation of ail 
collatéral except the fifty" shares of Copper, wlth the resuit that as of No- 
vember 13, 1913, Wieners are indebted to the estate in only $290.97, whlle 
the estate is still responslble for the 50 shares of Copper. From the papers 
before me It does not appear that any effort has been made to liquldate 
the account of Duel. In the account rendered him by the bankrupt as of 
November 1, 1913, he Is shown to be in debt to HoUins in the sum of $3,326.01, 
as against which the aforesaid 100 shares of Copper Is held as security. 
"Copper" was quoted on November 13, 1912, at 70%, on whlch basis the 
liquidations referred to were made. Under thèse circumstances Duel peti- 
tloned for an allotment to him of 100-280 of the Copper stock the receiver 
has in hand. Notice was given to ail the other persons interested in Copper 
stock on "long" transactions, and Wieners appeared and claim 50-280 thereof. 
Landau has not appeared, though duly notifled. Bamberger submitted his 
rlghts, claiming whatever relief was accorded Wieners. 

Hawkins, Delafield & Longfellow, of New^ York City (Frederick W. 
Longfellow, of New York City, of counsel), for petitioner. 

Cravath & Henderson, of New York City (Stuart McNamara, of 
New York City, of counsel), for Wiener, Levy & Co. 

Stroock & Stroock (Henry L. Moses, of New York City, of counsel), 
for L. M. Bamberger. 

Lexow, Mackellar & Wells, of New York City (T. Tileston Wells, 
of New York City, of counsel), for receiver. 

Beekman, Menken & Griscom, of New York City (William C. Arm- 
strong, of counsel), for bankrupts. 

HOUGH, District Judge (after stating the facts as above). [1] This 
claim is the legitimate aftermath of Gorman v. Littlefield, 229 U. S. 
19, 33 Sup. Ct. 690, 57 L. Ed. 1047, if that décision logically foUows 
Richardson v. Shaw, 209 U. S. 365, 28 Sup. Ct. 512, 52 L. Ed. 835, 14 
Ann. Cas. 981, and Sexton v. Kessler, 225 U. S. 90, 32 Sup. Ct. 657, 
56 L,. Ed. 995. That there is such logical séquence Justice Day's opin- 
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ion asserts, and ît seems to me plain enough. Ail thèse controlling 
cases fully accept the "grain elevator" doctrine respecting stocks, so 
that a customer who finds any stock of the kind he bought on his bro- 
ker's premises can claim what he finds, for it is "unnecessary * * * 
to put his finger on the identical certificates purchased for him." This 
right is helped out by that "presumption in favor of fair dealing" so 
much dwelt on in the higher courts, though said presumption is pro- 
ductive of cynic smiles even in counsel advancing the same in courts 
nearer real Hfe— as it is seen in stockbrokers' shops. 

Putting together thèse controlhng fictions, it is difiicult to see what 
exclusive right any customer can hâve in any given certificate until he 
gets it in possession ; but that claim still awaits décision. If there were 
280 (or more) shares of Copper in the receiver's hands, the Gorman 
Case would be plainly applicable ; but there are only a hundred, and 
that fact is said to entail both a différence and distinction. It is true 
that Day, J., twice refers to the présence of shares sufficient to satisfy 
the demand of the petitioner Gorman— as if that fact were significant. 
It was significant, after the fictional presumption had been made, that 
what the brokers had on hand was acquired because they intended to 
replace the misappropriated shares of Gorman. If they were going to 
replace any shares, acquiring the exact amount taken is quite signifi- 
cant of intent to make good the wrong done. ' But if by dwelling upon 
number of shares on hand anything more than this was meant, the 
logical symmetry of the fictions on which the décisions rest is serious- 
ly impaired, to say the least. If stock purchasers dealing in a given 
stock at a given broker's are entitled to regard his aggregate purchases 
as so much grain in a bin (at least until he allots the stock in specie, if 
there is such a thing), and if they are entitled to présume that when he 
wrongfully takes from the bin, any subséquent acquisition of "stock- 
grain" is intended to fiU up the bin again, what différence can it make 
that, when the broker is surprised by bankruptcy the bin is full, or 
half full, or as hère, 10-28 full ? 

Again it was urged that Gorman's Case did no more than relax the 
rules of identification. Gorman was refused any stock in this court, 
because he could not identify as his the stock on hand, but the very 
ground of décision in the Suprême Court is that no identification is 
necessary — the presumption of restitution plus the physical présence of 
some stock, supplies the lack — "in the absence of countervailing proof." 
To call what occurred in Gorman's Case identification is playing with 
words. Nor is there hère any countervailing proof. Indeed, this record 
is more favorable to HoUins' customers in Copper than was the évi- 
dence in Gorman's Case. It is uncontradicted that on November 7th 
Hollins had on hand 100 shares "for account of their long customers." 
They were used to "carry" Schatzkin. That they emerged from that 
transaction in différent certificates, but unchanged in their relation to 
Hollins, needs no exposition in a community much too familiar with 
transactions such as hâve hère been outlined. 

In short, if one deals with facts instead of fictions, it is true that 
any customer who had applied for his Copper before bankruptcy would 
hâve gotten thèse 100 shares, or the proper part thereof. The tffect 
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of bankruptcy is that ail apply together, and so ail must share pro rata. 
Landau's account has been liquidated and he is still in debt, therefore 
he has no claim. Bamberger's situation is interesting but microscopic. 
It is known exactly what became of the paper called a certificate which 
Hollins purchased for him. The pledge was lawful and consented to. 
Bamberger never paid for that stock, unless the receiver's liquidation is 
payment. Unless he somehow pays he can get nothing. The receiv- 
er's liquidation does not suit counsel, even partially; perhaps because 
it may deprive Bamberger of rights against any surplus in the Bank of 
Commerce loan. As Bamberger will not corne upon this fund on the 
only basis admissible, he is relegated to his rights elsewhere. 

[2] Duel may recover 35.714 shares and Wiener 17.857 shates. 
Their several indebtedness may be set off against the shares not recov- 
erable. The fractional shares must be adjusted in cash at JOy^. 



In re QUALITT SHOE SHOP, Inc. 

(District Court, B. D. Pennsylvania. Aprll 6, 1914.) 

No. 4905. 

L Bankeuptcy (I 350*) — Claims— Pbioritt — Rent. 

A provision in a lease that, if the lessee was sold eut at sheriff's sale or 
in bankruptcy, etc., the rent for the balance of the term should at once 
become due and payable, as if made payable in advance, and should be 
flrst paid ont of the proceeds of the sale, gave the lessor priority upon the 
lessee's bankruptcy, under the Pennsylvania law. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. § 537; Dec. 
Dig. § 350.*] 

2. COEPORATIONS (§ 448*) LiABILITT ON CONTEACTS OF PeOMOTEES. 

C, doing business as the Q. Shoe Shop, executed a lease in that name 
and his own. The incorporation of the business under that name was 
then contemplated and was thereafter accomplished. The three stock- 
holders, who were also directors, were C.'s wife, son, and son-in-law, and 
they, after employing C. as gênerai manager, held no further meetings. 
0. continued the business, having full charge as before ; no change being 
apparent or announced. The flrst month's rent was paid by Mrs. C, who 
was repaid by the corporation, and It thereafter paid the monthly In- 
stallments until bankruptcy became imminent. Held that, though the 
lease was never formally assigned to or accepted by the corporation, it 
was bound thereon, as C. was acting as its promoter and agent, and It 
could, and by its conduct did, ratify his unauthorized act. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. §§ 1709, 1789- 
1792; Dec. Dig. § 448.*] 

In Bankruptcy. In the matter of the Quality Shoe Shop, Incor- 
porated, bankrupt. On report of the référée disallowing a claim for 
rent. Order reversed, with instructions. 

Julius C. Levi, of Philadelphia, Pa., for landlord. 
Porter, Poulkrod & McCullagh and Abram Peterzell, ail of Phila- 
delphia, Pa., for trustée. 

•For other cases see same topio & 5 ndmbeb In Dec. & Am. Diga. 1907 to date, & Hep'r Indexes 
212 P.— 21 
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J. B. McPHERSON, Circuit Judge. The décision of this case has 
awaited the détermination of the appeal taken from a récent ruling 
in this district. Re Keith-Gara Co. (D. C.) 203 Fed. 585. That rul- 
ing having been affirmed a few days ago (sub nom. Ludlow, Trustée, 
V. Pugh, 213 Fed. 450, 130 C. C. A. 96), the pending controversy will 
now be disposed of. The facts are as foUows: 

On August 26, 1913, an involuntary pétition was filed against the 
Quality Shoe Shop, and on September 22 the adjudication was en- 
tered. The assets of the bankrupt were sold by a receiver, and upon 
a distribution of the fund Bacharach & Co., the landlords of the place 
of business occupied by the Shop, presented a claim for one year's 
rent. The lease had about 16 months to run, and the landlords as- 
serted priority under the Pennsylvania law, basing their claim upon 
the following clause in the lease: 

"It is agreed and understood that, should the lessee make an assignment 
for the beneflt of creditors, or be sold eut at sherilï's sale, or In baukruptcy 
or Insolvency, or under any other compulsory procédure or order of court, 
then the rent for the balance of the term shall at once become due and pay- 
able, as if by the terms of the lease it were ail payable in advance, and 
shall be first paid out of proceeds of such assignment or sale, any law, usage, 
or custom to the contrary notwlthstanding." 

[1,2] Undoubtedly this position was sound (Ludlow v. Pugh, su- 
pra), if the bankrupt was bound by the lease, and this, therefore, is 
the only question for décision. The référée rejected the claim, hold- 
ing that the lease did not bind the corporation ; but in my opinion the 
facts point to a différent conclusion, 

What happened was this: In January, 1913, Samuel Cohen was 
occupying the premises in question, and was doing business as an in- 
dividual under the name of the Quality Shoe Shop. On January 16 
he executed the lease now under considération. The contract recites 
the parties as the Ledger Building Realty Company, agents for Bach- 
arach & Co., lessors, and "Samuel Cohen, trading as Quahty Shoe 
Shop," lessee; and the lessee signed as "Quahty Shoe Shop, Samuel 
Cohen." At this date, the incorporation of the business under the 
same name was in contemplation and a charter had either been al- 
ready appHed for or was applied for within a few days thereafter. 
This is évident, for the charter was granted on February 19, and in 
Pennsylvania previous adyertising for three weeks is necessary be- 
fore an application can be laid before the Governor. Three persons 
were named as corporators and subscribers for ail the stock, two of 
them — Cohen's wife and son — signing the application, and subscrib- 
ing for 64 shares out of 100. The third corporator and subscriber 
(although not a signer) was Cohen's son-in-law. The three subscrib- 
ers were also the directors of the company, but the testimony shows 
that there "was not any occasion to hâve a meeting after February 
22, when Cohen was employed as gênerai manager at a salary of $3,- 
600 per year." He continued the business and had fuU charge in the 
same manner as before, no change being either visible or announced. 
The first month's rent was paid by a check in Mrs. Cohen's name, 
but the corporation repaid the money afterwards, and thereafter paid 
the monthly installments regularly until bankruptcy became imminent, 
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The situation îs shown so clearly in the f rank testimony of Samuel 
Cohen that I quote a part of his examination ; 

"Q. You expected to Incorporate when you signed the lease, dîdn't you? 

"A. That is right. 

"Q. And the corporation got the store immediately upon Its Incorporation? 

"A. That is right. 

"Q. You took possession under the lease on February 1, 1913Î 

"A. February 1, was itî 

"Q. Yes? 

"A. I want to be careful what I say. 

"Q. What is your answerî 

"A. Yes. 

"Q. And your corporation pald the rent, $375, during Its occupancy of 
the premisesî 

"A. That is right. 

"Q. And they paid the rent stipulated under the lease executed by you 
January 16, 1913? Read it and you can tell, you are so careful. 

"A. That is right. 

"Q. And they availed themselves of ail the rights, beneflts, and privilèges 
which you had? 

"A. Under the lease. 

"Q. How much rent did the Quallty Shoe Shop pay a month for use and 
occupation of its premises? 

"A. $375 a month. 

"Q. That is the same rent that you were to pay under the terms of the 
lease for the same floor? 

"A. That is right. 

"Q. Under the lease dated January 16, 1913, for a term of 23 months, the 
Ist day of February, 1913 î 
. "A. Yes. 

"Q. Under the minutes of the Quallty Shoe Shop at Its meeting held 
February 22, 1913, you were elected manager? 

"A. Yes, sir. 

"Q. For a term of one year at salary of $3,6007 

"A. Yes, sir. 

"Q. And you had full charge of the conduct and management of the busi- 
ness of the Quality Shoe Shop? 

"A. That is right. 

"Q. So there was no change so far as the occupancy of the premises was 
concerned after the lease was executed, was there? 

"A. No change. 

'Q. You were the only one in charge before and after the Incorporation 
of the Company? 

"A. Yes, sir. 

"Q. It was always Unown as Quallty Shoe Shop, was it notî 

"A. Yes, sir. 

"Q. And the signs at your place of business ail read Quality Shoe Shop? 

"A. Yes, sir. 

"Q. You traded, when you signed the lease, as Quality Shoe Shop? 

"A. That is right. 

"Q. And when you incorporated you traded as Quality Shoe Shopî 

"A. That is right. 

"Q. Were notices of thèse facts given to the landlords, Bacbarach & Co., 
or to the Ledger Building Realty Company, that a corporation was occupy- 
ing the property? 

"A. Not to my knowledge. 

"Q. You never communicated It to the landlord, or their recognized agents 
Ledger Building Realty Company? 

"A. Never. . 
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"Q. But you continued to occupy the premises, and paid the rent stlpulated 
and provlded for under the terms of the lease? That ia right, is it notî 

"A. That is right. 

"Q. And secured and obtained as manager of the corporation ail the bene- 
flts and advantages which you were entitled to as an individual, trading 
as Quality Shoe Shopî 

"A. That Is right. 

"Q. The board of dlrectors of the stockholders of the Quality Shoe Shop 
' never held any meetings after February 22, 1913, did they? 

"A. I do not think they did. No; they did not. 

"Q. In other words, they incorporated, \rent through the formalities of a 
corporation, and you ran the businessî 

"A. That Is right 

"Q. Until It met wlth disaster î 

"A. That is right. 

"Q. That Is the whole story? 

"A. That is the whole story." 

This testimony speaks for itself, and does not seem to need discus- 
sion. The lease was never formally assigned to the corporation, and 
the corporation never accepted it by any formai officiai action. But 
neither of thèse steps was essential. The substance and reality of 
this family transaction appear to be plain enough. When Cohen 
signed the lease, he was acting as promoter and agent of a corpora- 
tion then on the point of being formed, and (while he may hâve bound 
himself also by the exécution of the lease) I hâve no ddubt that he 
intended to bind the corporation, and I find as a fact that he was act- 
ing in its behalf. That the corporation could ratify this previously 
unauthorized act done for its benefit is a proposition that needs no 
citation of authority to support it; and that such ratification might 
be proved by the company's conduct as completely as by a formai cor- 
porate act is I think equally plain. For both propositions, however, 
I may ref er to the notes in 26 L. R. A. 548, 549. The learned référée 
inadvertently overlooked or minimized the décisive importance of 
thèse questions of agency and ratification. 

Thè order of December 29, 1913, is reversed, with instructions to 
allow the claim. 



J. H. HAMLEN & SONS CO. v. ILLINOIS CENT. R. CD. 

(District Court, B. D. Arkansas, W. D. April 14, 1914,) 

No. 5691. 

1. Carriers (§ 35*) — Contbacts fok Transportation — Validitt. 

A carrier, whlch had never publlshed or flled with the Interstate Com- 
merce Commission a through rate to a foreign port, was neither required 
nor could It make a through rate to such port without vlolating Hepburn 
Act June 29, 1906, § 2, c. 3591, 34 Stat 586 (U. S. Comp. St. Supp. 1911, 
p. 1289), amending Act Feb. 4, 1887, c. 104, § 6, 24 Stat. 380 (U. S. Comp. 
St. 1901, p. 3156), requlring carriers to file schedules of ail rates between 
points on their own routes and points on the route of any other carrier 
by rallroad, pipe line, or water. 

[Ed. Note. — For other cases, see Carriers, Cent Dlg. § 94; Dec. Dlg. 
§ 35.*] 

•For other cases see same topic & | numeeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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2. Careiees (§ 177*) — Tbanspobtation or Goods — Liabilitt tob Connectino 
Oareiee's Default. 

A carrier, issuing bills of ladlng expressly providlng that It Issued them 
on Its own behalf over Its own lines only, and as agent for Connecting 
lines witliout a joint, but several, liability, was not liable ttiereunder for 
the failure of a Connecting océan carrier to accept tlie shipment for trans- 
portation to a foreign eountry ; tlie Oarmack amendment (Act June 29, 
1906, c. 3591, § 7, pars. 11, 12, 84 Stat. 593 [V. S. Comp. St. Supp. 1911, p. 
1307]) not applying to foreign commerce. 

[Ed. Note.— For other cases, sèe Carriers, Cent Dig. §§ 775-789, 791-803 ; 
Dec. Dig. § 177.»] 

8. Cahbiees (§ 35*) — Conteacts — Ultea Viees Conteact. 

A railroad Company, not auttiorized expressly or Implledly by Its char- 
ter to guarantee tlie performance of duties by another carrier, had no 
power to guarantee the transportation of a shipment by a Connecting 
steamship Company at a specified rate, and hence was not liable for the 
steamshlp company's failure because of bankruptcy to receive the ship- 
ment necessitating its shipment over another line at a hlgher rate. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 94; Dec. Dig. 
§ 35.*] 

4. Caebieks (§ 35*) — Teanspoktation Conteacts — Validity — "Discrimina- 
tion." 

A guaranty by a carrier that a shipment would be transported by a Con- 
necting steamship company, over whose line no through rate had been 
made for a specified rate, was void under the prohibition of the Interstate 
Commerce Act (Act Feb. 4, 1887, c. 104, 24 Stat. 379 [U. S. Comp. St 1901, 
p. 3154]) against "discrimination," since the différence in the rates, if any. 
would hâve to be paid ont of the earnlngs of Its own line, resulting in a 
lower rate over its line than that published and charged; any assump- 
tion of a more burdensome liability than that specified in the public sched- 
ules constituting a "discrimination." 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 94; Dec. Dig. 
§ 35.* 

For other définitions, see Words and Phrases, vol. 3, p. 2099.] 

6. Caeeiees (§ 30*) — Contracte foe Teanspobtation — Atjthoeity of Agents. 

A shipper is conclu si vely presumed to know the published rates of an 
Interstate carrier, and may not rely on the représentations of the carrier's 
agent. 

[Ed. Note. — For other cases, see Carriers, Cent Dig. § 81; Dec. Dig. 
§ 30.*] 

6. Carriers (§ 30*) — Conteacts foe Transportation — Liability for Quot- 
ING Long Rate. 

A carrier is not liable for the damages resulting from Its mistake in 
quoting a rate less than the full published rate. 

[Ed. Note. — For other cases, see Carriers, Cent Dig. § 81; Dec. Dig. 
§ 30.*] 

At Law. Action by the J. H. Hamlen & Sons Company against the 
IlHnois Central Railroad Company. Judgment for plaintifif for a part 
only of the amount sued for. 

The plaintllï seeks to recover damages sustained by It by reason of a 
contract entered into between the plaintifC and the défendant, whereby it 
was agreed that if the plalntiff would make certain shipments from Llttle 
Kock, Ark., and Monessen, Pa., over the line of the défendant to New Or- 
léans, La., that road Connecting with other roads whlch hâve terminais at 
the initial points of shipments, it would secure and guarantee an océan rate 
on freight from New Orléans to Buenos Aires, A. R., at $9.60 per long ton; 

•For other cases see same toplo & § nwmbek in Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexes 
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that In considération of thls promise the plaintlfC had its frelght routed 
over defendant's Une to New Orléans, instead of sending It to the port of 
New York and shlpping It to Buenos Aires from tliat point; that when the 
frelght arrived in New Orléans, there was no steamship line to carry it 
to Buenos Aires, by reason whereof the plalntiff was obligea to hâve the 
freight reshipped to Mobile, Ala., and there engage océan freight at a hlgher 
rate than that guaranteed by the défendant, which sum it seelis to recover 
by this action. 

The answer denied most of the allégations in the complaint, and also plead- 
ed that the railroad company had never* flled a schedule of through rates 
to Buenos Aires with the Interstate Commerce Commission, that its terminal 
was at New Orléans, and that no tarilî rates had been publlshed by it farther 
than New Orléans. It also denied that it had guaranteed any rate, and 
alleged that Its agent had merely acted as agent for the plaintiff for the pur- 
pose of obtainlng a rate for it; that It arrangea with the Pan-American 
Steamship Llne, which, at that time, ran a line of steamships between the 
ports of New Orléans and Buenos Aires, to carry plaintifC's freight at the 
rate alleged, to wit, $9.60 per long ton, and authorized the Chicago, Rock 
Island & Pacific Railway Company, the initial carrier of the freight shipped 
from Little Rock, to specify in Its bill of lading that rate, and in its own 
bill of lading which it had issued for the car of freight shipped from Penn- 
sylvania it also inserted the rate of $9.60 per long ton as the océan rate, but 
that ail bills of lading, those issued by the Chicago, Rock Island & Pacific 
Railway Company, as well as its own, were what is known as export bills 
of lading, and in which it was expressly stipulated that in issuing the bill 
of lading the company only acted as agent for the steamship line or Con- 
necting line, and that each line would be liable for any loss or damage 
caused by it on Its own line, and that the responsibility should be several, 
but not joint. 

The case was submitted on an agreed statement of faets, which shows that 
the agent of the Illinois Central Railroad 'Company approached the plaintiff 
and asked for the shipments over its llne to New Orléans, and agreed that 
the railroad company would undertake to get a rate for the océan frelght; 
that it arrangea with the Pan-American Steamship Llne, which at that time 
had steamers plying between the ports of New Orléans and Buenos Aires, to 
carry the frelght at $9.60 per long ton, and so Inf ormed the plaintiff ; that 
but for this fact the plalntiff would not hâve routed its freight over the de- 
fendant's line, but would hâve sent it by way of New York ; that the goods 
were safely carried to New Orléans, and there dellvered at the place desig- 
nated in the bill of lading, the pier of the Pan-American Steamship Line, 
but when it arrived there the steampship line had become bankrupt and 
ceased to run its ships; that the défendant Immediately notlfled the plain- 
tiff of that fact, and thereupon the freight was taken to the port of Jlobile 
and there reshipped at a hlgher rate than had been contracted for with the 
Pan-American Steamship Line; that for one of the shipments the plain- 
tiff had prepald to the défendant the océan frelght, amounting to $247.67. 
It was also agreed that the défendant had never published or flled with the 
Interstate Commerce Commission a through rate to Buenos Aires. 

Rose, Hemingway, Cantrell & Loughborough,of L,ittle Rock, Ark., 
for plaintiff. 

Thos. S. Buzbee, of Little Rock, Ark., for défendant. 

TRIEBER, District Judge (after stating the facts as above). [1,2] 
As the défendant had never published or filed with the Interstate Com- 
merce Commission a through rate to Buenos Aires, it was neither re- 
quired nor could it make a through rate without violating the Interstate 
Commerce Law. Southern Railroad Co. v. Reid, 222 U. S. 424, 441, 
32 Sup. Ct. 140, 56 L. Ed. 257. The bills of lading expressly provide 
that the carrier issuing the same only issued them on its own behalf 
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over its own lines, and as agent for the Connecting lines, without a 
joint, but several, liability, and as the Carmack amendment applies 
only to transportation between the states, and not to foreign countries, 
the défendant is clearly not liable under the bill of lading, even iî it 
had been the initial carrier which had issued the bill of lading, which 
it was not, except for the car from Pennsylvania. 

[3, 4] Is it liable on the contract made before the freight was deliv- 
ered and the bills of lading issued ? Ordinarily the written contract is 
held to merge ail negotiations previously had, but the plaintifï claims 
that it is entitled to recover on the agreement and guaranty of the dC' 
fendant, as without it the shipments would not hâve been made over its 
lines. 

There are two reasons why this contention is untenable : 

First. A railroad company has no power, unless expressly, or by nec- 
essary implication, authorized by its charter, to guarantee the perform- 
ance of duties by another carrier, and there is no évidence that the de- 
fendant is so authorized. It is true that a carrier may, at common law, 
lawfully enter into a contract for the carriage of freight over Connect- 
ing lines by issuing a bill of lading whereby it undertakes absolutely 
to carry and deliver a shipment to a destination on another line, but 
there was no such contract hère. Ail that can be claimed is that it is 
liable on its guaranty to secure the rate of $9.60 per long ton from 
New Orléans to Buenos Aires. But it had no right to make such a 
guaranty. That it arranged for the transportation at that rate is ad- 
mitted, and that is the most it could lawfully agrée to do. 

The cases relied on by counsel for the plaintiff (Northern Pacific 
R. R. Co. V. American Trading Co., 195 U. S. 439, 25 Sup. Ct. 84, 49 
Iv. Ed. 269, and Southern Pacific Co. v. Interstate Commerce Com., 
200 U. S. 536, 26 Sup. Ct. 330, 50 L. Ed. 585), may be distinguished 
on the facts, but that is unnecessary, as both of thèse cases arose and 
were determined by the court prier to the enactment of Hepburn 
Act June 29, 1906, c. '3591, 34 Stat. 584, 586. Section 2 of that act 
amends section 6 of the former act so as to read as follows: 

"That every common carrier subject to the provisions of this act shall file 
with the Commission created by this act and prlnt and keep open to public 
inspection scbedules showlng ail the rates, fares, and charges for transporta- 
tion between différent points on its own route and between points on its own 
route and points on the route of any other carrier by railroad, by pipe line, 
or by water when a through route and joint rate hâve been established. 
If no joint rate over the through route has been established, the several car- 
riers in such through route shall file, print and keep open to public inspection 
as aforesald, the separately established rates, fares and charges applied to 
the through transportation." 

It then proceeds to prescribe how the schedules shall be prepared 
and filed. 

As it is not contended that any through rate to Buenos Aires was 
ever filed by the défendant, it could not indirectly assume a liability 
which the law prohibits it from assuming directly. The océan rates 
were not required to be published, and, for reasons stated in Re Ex- 
port and Domestic Rates, 8 Interst. Com. Com'n R. 214, 276, Re 
Tarifïs and Export and Import Traffic, 10 Interst. Com. Com'n R. 
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68, and Armour Packing Co. v. United States, 209 U. S. 78, 28 Sup. 
Ct. 428, 52 L. Ed. 681, could not properly be made. 

Second. If such contracts were permitted, their effect would be to 
nullify the provisions of the Interstate Commerce Act prohibiting dis- 
crimination, for by guaranteeing a lower rate on the foreign line, the 
différence, if any, would hâve to be paid ont of the earnings of its 
own line, resulting in a lower rate than that published and charged 
to other shippers for the carriage of freight over the lines of the rail- 
roads, and a lower rate than that specified in its schedules filed with 
the Commission. Armour Packing Co. v. United States, 209 U. S. 
56, 78, 28 Sup. Ct. 428, 52 h. Ed. 681. _ 

Any contract by which a carrier of interstate freight assumes a 
more burdensome liabiHty than is specified in the published schedules 
is a violation of the Interstate Commerce Act and void. C. & A. R. 
R. Co. V. Kirby, 225 U. S. 155, 32 Sup. Ct. 648, 56 E. Ed. 1033; 
Clegg V. St. L. & S. F. R. R. Co., 203 Fed. 971, 122 C. C. A. 273 ; C, 
C, C. & St. L. R. R. Co. V. Hirsch, 204 Fed. 849, 123 C. C. A. 145. 
In the Kirby Case it was held that a carrier cannot legally contract 
with a particular shipper for an unusual service, unless it makes and 
publishes a rate for such service equally open to ail. To guarantee 
a certain rate from New Orléans to Buenos Aires to one shipper was 
certainly an unusual service, and not equally open to ail, for it had 
never been published. 

[5, 6] Nor is it an excuse that the plaintiff did not know what 
rates had been published by the railroad company, and that it relied 
upon the représentations of the agent of the company. It has been 
authoritatively determined that a shipper is conclusively presumed to 
hâve that knowledge. K. C. S. Ry. Co. v. Cari, 227 U. S. 639, 653, 
33 Sup. Ct. 391, 57 h. Ed. 683. Nor is the carrier liable for dam- 
ages resulting from a mistake in quoting a rate less than the f ull pub- 
lished rate. Illinois Cent. R. R. Co. v. Henderson Elevator Co., 226 
U. S. 441, 33 Sup. Ct. 176, 57 L. Ed. 290. 

There can be no recovery for damages, but the plaintiff is entitled 
to a judgment for the money prepaid for the océan freight, amount- 
ing to $247.67, with 6 per cent, interest from the time of payment. 



JENKINS BROS. v. KELLY & JONES CO. 

(District Court, W. D. Pennsylvania. February 21, 1914.) 

No. 97. 

1. Teade-Maeks and Tbade-Names (§ 11*) — Patentkd Article. 

Where patented valves were manufaetured and sold under the name 
"Jenldns valves" and the name became so associated with the patented 
article that it was the generlc désignation of the particular class of valves, 
plaintiff, as successor of the patentée, could not prevent the use of such 
name to designate slmilar valves manufactured by others after the patent 
had expired. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 15; Dec. Dig. § 11.*] 

•For other cases see same topic & § numeer In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Teade-Maeks and Tkade-Names (§ 71*) — Désignation or Patented Ab- 
TicLE — Expiration of Patent. 

Where, after the expiration of a patent on "Jenkins valres" défendant 
began to manufacture and sell slmilar valves under the same name, it 
was bound to disclose, in connection wlth the name, the source of manu- 
facture in such way as to prevent the public from believlng that defend- 
ant's valves were those of the successor of the patentée. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 82; Dec. Dig. § 71.*] 

8. Tkade-Mabks and Teade-Names (§ 86*) — Unlawful Compétition — Scope 
OF Relief. 

Plaintiff succeeded to the rights of the patentée in the manufacture 
and sale of "Jenkins valves." After the expiration of the patent, défend- 
ant began to manufacture and sell slmilar valves, vt'hich were put out 
under the name "Jenkins valve" or "Standard Jenkins valve," and hav- 
Ing on the opposite side of the globe of the valve the initiais of défend- 
ant Company. In 1901 plaintiff objected to defendant's use of the word 
"Jenkins" in connection wlth its valve, and défendant offered to mark its 
valves vrith the further words, "Made by Kelly-Jones Co.," but not on the 
same side of the valve with the words "Jenkins valve." Plaintiff dld not 
accède to this, but dld not institute suit for unlawful compétition until 
10 years thereafter. Held, that while plaintiff was entitled to an injunc- 
tion restraining defendant's use of the word "Jenkins" as the name of 
the valve, except in conjunction on the same side with the words, "Made 
by Kelly-Jones Co.," plaintifl's lâches baired its rlght to recover damages 
and costs. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 95; Dec. Dig. § 86.*] 

In Equity. Bill by Jenkins Bros, against the Kelly & Jones Com- 
pany. Decree for complainants for an injunction without damages. 

Macleod, Calver, Copeland & Dike, of Boston, Mass., for complain- 
ants. 

Kay & Totten, of Pittsburgh, Pa., for défendant. 

ORR, District Judge. The bill in this case charges the défendant 
with infringement of the trade-name of the complainant and with 
unfair compétition in business by selling valves which are so marked 
as to cause the public to believe that they are the complainant's 
valves. 

About 1865 Edward Jenkins engaged in the business of selling 
valves and manufacturing packing for valves. In 1868 he obtained 
a patent for a globe valve. He had other patents for valves and for 
the dise or packing to be used inside valves. He gave spécial atten- 
tion to the manufacture of the dises or packing to be used in the 
valves protected by his patents. The valves he caused and permitted 
others to manufacture for him. He continued in this business alone 
for a short time, when he took into partnership one of his sons. He 
died in 1872, after which his surviving partner associated with him 
another son of the inventor, and they carried on the business in the 
firm name and style of Jenkins Bros, until about the year 1906, when 
the business was incorporated under the name of Jenkins Bros. 
This corporation has continued the business to date, and is the plain- 
tiff in this suit. 

•For other cases see same topic & 5 numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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That the valves covered by the Jenkins patent of 1868 were manu- 
factured by others for the owners of the patent appears throughout 
the testimony, but especially in a circulât to the trade issued by the 
partnership in 1877. That circular names 12 différent firms or cor- 
porations which were manufacturing the Jenkins patent valve. The 
valve became known generally during the life of the patent as the 
Jenkins valve. This is a fact not seriously controverted by the plain- 
tiff. 

Without référence to the original patent of 1868, the nature of 
the Jenkins valve is shown by the following quotation f rom the 
spécification of United States patent No. 362,630, issued May 10, 
1887, to Charles Jenkins, one of the firm of Jenkins Bros. : 

"The invention relates to the class of valves known as the Jenkins valve, 
or that class employlng a removable dise or ring of packing or other ma- 
terial as a valve seat" 

It does not appear that the valves during the life of the patent 
were marked in any way to indicate their origin. After the expira- 
tion of the patent on the valve, other manufacturers than those there- 
tofpre recognized by Jenkins Bros., began to manufacture the valve 
and advertised it for sale as the Jenkins valve. The predecessors of 
the plaintiff and the plaintifï hâve endeavored to protect the business 
which had grown up during the life of the patent, not only by adver- 
tising their successorship to the original patentée, but by the adoption 
of one or more trade-marks, which, however, need not be specially 
considered in this case. Their business has grown steadily in spite 
of compétition. 

Among those who began the manufacture and sale of the valve 
originally covered by the patent to Jenkins is the défendant and its 
predecessor, the partnership of Kelly & Jones. The défendant is a 
large manufacturer of fittings of varions kinds, including valves. De- 
fendant and its predecessors, for 12 years past at least, hâve been 
manufacturing the valve originally protected by the patent, and hâve 
advertised it in their catalogues and sold it to the trade throughout 
the United States as the Jenkins valve. Some of such valves made 
by the défendant hâve upon them no indication that they are the 
Jenkins valve. In other words, the word "Jenkins" does not appear, 
but there is upon one side of the globe of the valve the monogram, 
"K-J," and on the other side of the globe "Standard Valve." The 
défendant, however, has made many of the Jenkins valves, and is now 
making and selling them, having on one side of the globe of such 
valvcj "Standard Jenkins Valve" in circular lettering around the 
monogram, "K-J," and on the other side of the globe of the valve in 
circular lettering the words, "Made by Kelly- Jones Co." surrounding 
the monogram, "K-J." 

The business of the défendant in the selling of the valves so marked 
has been quite large, and is increasing. The plaintiff avers and has 
offered testimony tending to prove that the valves made by the de- 
fendant and marked by it as last described bave not only a tendency 
to confuse the trade with respect to the source f rom which the valves 
come, but bave actually deceived the trade to an extent which has 
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been the cause of great pecuniary loss to the plaintiff. The court is 
not satisfied from the évidence that there was any actual déception 
intended by the défendant or by the jobbers in the spécifie instances 
which are the subject of the testimony. The request made of a 
jobber for a Jenkins valve might be compHed with by the delivery of 
a valve of the Jenkins type. The person who made the request might 
hâve supposed, and probably did suppose, in many of the cases, that 
the term "Jenkins" indicated the manufacturer and not the spécial 
type of valve, It is natural that persons should be inattentive to the 
source from which the article they désire comes. There are people 
who believe that the Corliss engine is made by only one manufacturer, 
and there are people who would believe that Babbitt's métal was still 
under the control of the discoverer or his family. The proof of 
actual déception is not sufficient in this case to lead the court to the 
belief that the plaintiff has been substantially injured by any décep- 
tion of the public. So far as the défendant has advertised or cata- 
logued the valves, the source of their production is made plain, yet 
the court must find as a fact that some people are liable to be de- 
ceived in the purchase of the valves of the défendant because the 
lettering indicating the source of manufacture is on the opposite side 
of the globe of the valve, and therefore separated from the descrip- 
tion of the valve itself. 

In 1901 correspondence took place between the plaintiff and the de- 
fendant through their solicitors, in which the plaintiff complained of 
the marking of the valves specially with the word Jenkins thereon. 
The défendant in that correspondence asserted the right of the de- 
fendant to use the word "Jenkins" on the valve, and on January 28, 
1901, stated that the défendant was — 

"ready to mark the Jenkins valves kereafter made by them as follows : 
Plaeing the mark on one or both sides of the valve, 'Jenkins valve made by 
the Kelly & Jones Oo.' " 

To this proposition the plaintiff never agreed and in the letter to 
the defendant's counsel of April 26, 1901, they said: 

"The change in the stamping of the Kelly & Jones valve which you sug- 
gested In your letter of January 28th your clients vvere willing to make has 
been considered by my clients and by me. Whlle we appreciate your and 
their efforts to meet our wishes, v/e are obliged to say thut the trade would 
still mistake the Kelly & Jones valve for the Jenkins. This belief has been 
strengthened by actual cases of such error on the part of Jenkins brothers' 
customers, the Kelly & Jones valve with the Jenkins mark having been sold 
to them and received by them as genuine Jenkins valves." 

There is no sufficient excuse offered by the plaintiff for its delay 
in filing the présent bill. From the date of the above correspondence, 
and the ascertainment of the facts stated in the last sentence quoted 
from the letter, 10 years were allowed to elapse before the bill was 
filed. 

Evidence was offered on the part of the plaintiff to show that the 
valves manufactured by the défendant were inferior to those of the 
plaintiff. We cannot find that fact from the évidence. There is no 
substantial différence in the qualities of the valves. Each will answer 
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equally well the purposes for which they are intended, and that is 
specially to resist a maximum of pressure. 

From the f oregoing facts, the f ollowing conclusions must be reached. 

[1] The défendant, after the expiration of the patent, had a right 
to manufacture valves such as had been protected by the patent, and 
to call them Jenkins valves, because during the existence of the 
monopoly secured by the patent the name had become so associated 
with the patented article that it became the generic désignation of the 
particular class of valve. See Singer Mfg. Co. v. June Mfg. Co., 
163 U. S. 169, 16 Sup. Ct. 1002, 41 L. Ed. 118. No other authority 
is necessary on this point. 

[2] The défendant having acquired the right to manufacture and 
sell valves as Jenkins valves was required in equity and good con- 
science to indicate the source from which they came. No other au- 
thority is necessary than the case of Singer Mfg. Co. v. June Mfg. 
Co., supra. 

The défendant, however, must not only indicate the source from 
which they came, but must indicate it in such a way as to prevent__ 
the public from being imposed upon. While equity should not lend its 
aid to the extension of the monopoly granted to the inventor under 
the patent laws by preventing the use, after the expiration of the 
patent, of the generic term by which the patented article was desig- 
nated, equity should not, on the other hand, permit a manufacturer 
to manufacture such article, after the expiration of the patent, to the 
détriment of the persons carrying on business in proper succession to 
the one originally possessed of the monopoly. We believe that it is 
the duty of a manufacturer, availing himself of the privilège of 
manufacturing a patented article after the expiration of the patent 
to déclare thereon in no unmistakable terms the source from which 
it comes. In the case at bar, the défendant has placed upon the valves 
a statement as to their source, but it cannot be said that such state- 
ment is in unmistakable terms, because the language of that state- 
ment is not immediately connected with the language in which the 
valve is described. The description, being on one side of the valve, 
might be seen by one who did not turn it over in order to see the 
statement of its source. The valve, if set in position in connection 
with a System of steam or water distribution, would be so placed that 
it could not be turned by one observing it, and the description might 
be seen by reason of the valve's location, when the source from which 
it came could not be learned. The défendant, therefore, was guilty 
of unfair compétition in the respect only that the source from which 
the valve came was not immediately coupled with the description of 
it. The défendant should be restrained, not from the use of the term 
"Jenkins valve," or the "Standard Jenkins Valve," but from the use 
of such terms except in immédiate connection with language indicat- 
ing the source from which the valves come. 

[3] That the défendant was willing to mark the Jenkins valves 
made by it in a proper way was a fact of which the plaintifï had 
knowledge in January, 1901. The plaintiff was not satisfied with that, 
although, as we hâve seen, that was ail that could be required of the 
défendant. The plaintiff insisted that the word "Jenkins" should not 
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be used, which, as we hâve seen, the défendant was entitled to use in 
a proper way. The plaintiflf, therefore, in 1901, could hâve had ail 
the relief to which it is now entitled, without litigation. No complaint 
appears to hâve been made that the défendant did not immediately 
couple the words of description with words indicating the origin of 
the valve. The absence of complaint of this fact during the period 
of years from that date down to the filing of the bill should operate to 
relieve the défendant from liability for damages resulting from an 
act of which the plaintifï did not complain, while complaining of an- 
other act. The plaintifï in equity and good conscience should hâve 
spoken of the wrong done to it, if any, by the marking of the valves 
in such way that the source of origin and the description of the 
valves were not immediately connected. The défendant could well 
believe that the name "Jenkins" only was unacceptable to the plain- 
tifï. It would not be right, therefore, that the plaintifï should be 
awarded damages for the act of the défendant in the past in marking 
the valves as they hâve been marked. 

The lâches and delay of the plaintifï can operate against it no fur- 
ther than this. For improper marking in the future, or for the sale 
of goods already improperly marked, the plaintifï may be damaged, 
and if such acts are done or permitted by the défendant, the plaintiiï 
may hâve its remedy in the future for any breach of the injunction 
which will foUow this opinion. 

Inasmuch as the plaintifï in 1901 declined to accept from the de- 
fendant the proposition to mark defendant's valves on one or both 
sides, "Jenkins Valve, made by the Kelly & Jones Co.," which under 
the law the défendant was entitled to place upon its valves, and inas- 
much as the plaintifï has no other or further relief by this extended 
litigation, other than such as it refused to accept in 1901, the court is 
of the opinion that it is not entitled to recover full costs in this case ; 
and, inasmuch as it appears from the correspondence that while de- 
fendant proposed to mark its valves in a proper way, thereby indicat- 
ing that that way was more in accord with good conscience than the 
way in which it had been marking them and continued to mark them, 
that is, by separating the words of description from the words of 
source, the défendant should not be relieved of ail liability in this 
case, and should therefore pay a part of the costs. The court is of 
the opinion that each party should pay its own costs in this behalf ex- 
pended. 

A writ of injunction shall issue restraining the défendant, its ofifi- 
cers, agents, and employés, from manufacturing any Jenkins valves 
(and from selling such valves so manufactured by them) upon which 
appears a description of the manufactured article in that name, with- 
out words of equal prominence, immediately connected with such de- 
scription, indicating that they hâve been manufactured by the défend- 
ant ; each party to pay its own costs. 
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THE FLORIDA. 
(District Court, S. D. New York. March 24, 1910.) 

1. Shipping (§ 207*) — Laws Affectinq Rights — Statutes Limiting Liabil- 

ITY OF ShIPOWNBKS. 

The statutes limlting the liability of shipowuers (Rev. St. § 4283 [U. S. 
Comp. St. 1901, p. 2943], and Act June 26, 1884, c. 121, § 18, 23 Stat. 57 
[U. S. Comp. St. 1901, p. 2945]) were enacted for the public benefit, to en- 
courage shlpbuilding and the employment of shlps in commerce, and are 
blnding upon the United States goveriunent when as a shipper it sustains 
a loss. 

[Ed. Note. — For other cases, see Shippiug, Cent. Dig. §§ 555, 643, 644; 
Dec. Dig. § 207.*] 

2. United States (§ 76*) — Government as Suitoe — Peoceedings for Limita- 

tion oF Liability. 

Where, in proceedings by a shipowner for limitation of liability, the 
United States appears and files a claim for damages, it has a lien on the 
property or fund surrendered differing in no respect from that of other 
damage clainiants and is entitled to no préférence over them in the dis- 
tribution of the fund. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 59; Dec. 
Dig. § 76.*] 

In Admiralty. In the matter of pétition of the Lloyd ItaHano So- 
cieta di Navigazione, as owner of the steamship Florida, for limita- 
tion of liability. On motion by the United States for an order giv- 
ing préférence to its claim for cargo lost in collision. Motion denied. 

As the resuit of collision on the high seas betweeu the Italian steamship 
Florida and the British steamship Republic, the latter vessel became a total 
loss. 

The Florida, though much in.iured, came into this port and began the above- 
entltled proceeding for limitation of liability pursuaut to U. S. Revised Stat- 
utes, § 4283 et seq. (U. S. Comp. St. 1901, p. 2943). 

The United States had shipped on the Republic about $60,000 worth of 
cargo. So far as shown by the record, this shipment was made in exactly the 
sanie way and by exactly the same methods as in the case of a private shipper. 

In this proceeding the United States has flled a claim setting forth its loss 
in the usual way, aud now moves for an order that it be decreed "to receive 
payment in full for the amount of its loss before the fund pald into court as 
the resuit of the sale of the Florida in tliese proceedings shall be prorated 
among the other claimahts." It is admitted that the fund is wholly insuffi- 
cient to pay in full ail the parties justly entitled. 

Addison S. Pratt, Asst. U. S. Atty., of New York City, for the mo- 
tion. 

Samuel Park, Frederick M. Brown, William S. Montgomery, and 
James Forrester, ail of New York City, opposed. 

HOUGH, District Judge (after stating the facts as above). There 
are at least two reasons in my judgment for denying this motion. The 
first arises from a very broad and universally acknowledged proposi- 
tion of law which in its application to this case is new. The second 
is based upon the peculiar nature of this proceeding, and the effect 
thereof upon any person or corporation, including the sovereign, whc 
chooses to corne into it. 

•For other casea see same topic & § numeee in Dec. & Am, Dtgs. 1907 to date, & Rep'r Indexes 
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[1] That "nullum tempus occurrit régi" is a maxim neither dis- 
puted nor disputable in its application either to a monarch or to the 
sovereignty of the people as embodied in any form of government. 
But when the ground of the doctrine is investigated it bas been de- 
clared by the Stipreme Court in Fink v. O'Neil, 106 U. S. at page 
281, 1 Sup. Ct. at page 332, 27 L. Ed. 196, that it rests, "not upon 
any notion of prérogative, * * * the real ground is a great prin- 
ciple of public policy, which belongs alike to ail governments, that 
the public interest should not be prejudiced by the négligence of pub- 
lic officers to whose care they are confided." It was accordingly there 
held that the United States was bound by the gênerai language of a 
statute protecting homesteads from seizure and sale by virtue of ex- 
écution, and the ground of décision was that the court was satisiîed 
that the "statute which proposed only to regulate the mode of pro- 
ceeding in suits did not divest the public of any right and did not 
violate any principle of public policy." 

It therefore becomes necessary under the guidance of the highest 
court to examine any statute of limitations, whether the limitation 
be a contraction of time or a restriction of rights, to ascertain 
whether that statute is obnoxious not to the prérogative or power of 
republican governments either state or national, but whether the re- 
striction of the statute is for the public good when applied to that 
sovereignty which is the embodiment of the people's power. 

If this test be applied to the statute for limiting the liability of ship- 
owners, the act has survived the test in the judgment of the same 
court. In Butler v. Boston & S. S. S. Co., 130 U. S. at page 549, 9 
Sup. Ct. at page 616, 32 L. Ed. 1017, Bradley, J., said: 

"If we look at the ground of the law of llmlted responslbillty of shlpowners, 
• * • that ground is that, for the encouragement of shipbulldlng and the 
employment of ships in commerce, the owners shall not be liable beyond their 
interest in the ship and freight for the acts of the master or crew done with- 
out their privity or knowledge. It extends to liability for every klnd of loss, 
damage, and injury. This is the language of the maritime law, and it is thé 
language of our statute which virtually adopta that law." 

It seems to me that no plainer statement of the view that this act 
being for the benefit of commerce is for the public benefit could be 
made. 

In this litigation it is neither shown nor suggested that the govern- 
ment in accepting its pro rata share of the proceeds of the Florida 
is suffering from the négligence or def ault of any of its officers or 
employés. The claim made (viewed from the standpoint of declaring 
the act inapplicable to the government) clearly rests upon prérogative 
only, and that ground for such a position has in my judgment never 
been adopted by any American court. It is not thought necessary to 
elaborate this view, which as the first application of a wide principle 
to a particular case is not important when stated by a court of first 
instance ; but if correct, as I believe it to be, it entirely disposes of 
the proposition advanced. 

[2] Taking up the second reason, it is admitted that the United 
States, amona others, became entitled, as soon as it lost its goods by 
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the collision referred to, to a maritime lien or privilège. It acquired 
jtis in re, or proprietary interest in the Florida, which when enforced 
by admiralty process in rem relates back to the time of the collision. 
The John G. Stevens, 170 U. S. at page 122, 18 Sup. Ct. 544, 42 L. 
Ed. 969. The United States, therefore, is in the position of a lienor 
whose lien (unless protected by its sovereignty) has been divested by 
judicial sale and transferred to the fund now in court and against 
which this claim is made. 

It may be admitted that the United States need not hâve come into 
this proceeding, that it might hâve proceeded at common law agaînst 
the owners of the Florida, and even that its lien would hâve survived 
(also by reason of sovereignty) the judicial sale that produced this 
fund. (Thèse admissions are made wholly for the sake of argument.) 
None, however, of the courses indicated has been taken ; the govern- 
ment has filed its claim, which necessarily rests upon and représenta 
the jus in re that arose by virtue of and eo instanti the collision. 

Unless therefore in this proceeding it can be shown that when the 
United States has a lien not différent in kind from those of other ship- 
pers and other claimants against the same fund, its lien is to be pre- 
ferred in payment to other similar liens; it must prorate with other 
claimants similarly situated and take its rank in the order of maritime 
priorities. 

It seems to me that this proposition cannot be maintained under 
Conard v. Atlantic Ins. Co., 1 Pet. 386, 7 L. Ed. 189, and is wholly 
inconsistent with numerous cases holding that a judgment obtained 
by the sovereign will rank in lien and order of payment just as if it 
had been obtained by a private citizen. Cottrell v. Pierson (C. C.) 
12 Fed. 805; Prince v. Bartlett, 8 Cranch. 431, 3 L. Ed. 614, and 
cases there cited. 

Upon the reason of the matter, if this be the rule as to judgments, 
much more is it the rule as to maritime liens, for a judgment cred- 
itor, as pointed out by Story, J., in the Conard Case, never has jus 
in re ; he can rise no higher than jus ad rem. Persons possessing 
jura in re hâve a species of proprietary interest in common, and I 
can imagine no more inéquitable doctrine, nor one more opposed to 
public interests, than to hold that, when by a statute of the United 
States a large number of maritime lienors are compelled to prorate 
their liens in the interests of commerce, the United States alone shall 
not be called upon to make this concession to the gênerai weal. 

The motion is denied, and an order may be entered denying the 
prior claim of the government. 
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KNAUTH, NACHOD & KUHNE v. LOVELL et aL 
(District Court, N. D. Alabama. January 10, 1914.) 

1. Bawkbuptcy (§ 302*) — Becoveet or Pkopertt feom Trustée — Bill. 

Complalnants sued a bankrupt's trustée to recover tbe proeeeds of cer- 
tain cotton, alleging that complainants had parted with their money in 
New York for certain foreign bills of exchange with forged bills of lading 
attached ; that the bankrupts had deposited the bills of exchange in their 
local bank ; that, on delivery thereof to the local bank, drafts were drawn 
by the bankrupts on their foreign broker and deposited with such local 
bank or other depositaries, and by It or thena placed to the crédit of the 
bankrupts; that thèse banks held ample collatéral to insure rédemption 
cl the approximate drafts in case of dishonor by nonacceptance or non- 
payment ; that on receiving the money f rom complainants for the foreign 
bills the broker took up the approximate drafts with complainants' funds ; 
that the foreign bills were accounted for and the proeeeds thereof re- 
turned to the bankrupts and deposited by them with other money of their 
. own In the local bank ; and that such bank crédit or trust f und was ex- 
pended for certain cotton, etc. Held, that such allégations were consist- 
ent with the Idea that the drafts were deposited for collection and the 
proeeeds credited to the bankrupts In advance of actual collection, but 
with the right to charge back, if uneollected, and did not allège that tîx& 
drafts were discounted by the local banks. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 456, 457: 
Dec. Dig. § 302.*] 

2. Bankbuptct (§ 140*) — Owneeship of Peopebtt — Tetjst Fund. 

In order that complainants may follow a trust fund into the hands of 
a bankrupt's trustée and recover same, it is insufflcient to show that the 
money of which complainants were defrauded by the bankrupts went li 
a gênerai way to swell the bankrupts' entire estate which came into the 
hands of the trustée, but complainants are bound to actually trace their 
money to the trustee's possession or show that it went into or to pay for 
property of which the trustée acquired possession from the bankrupts, el- 
ther by proof that it went into and remalned in the fund which came to 
the trustée, and that the fund was never in amount below that claimed 
from the time it became a part thereof untll bankruptcy, or by showing 
that the money was wholly or partially used to purchase property sus- 
ceptible of Identification as having been purchased with complainants' 
money and which came into the hands of the trustée. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 198, 199, 219, 
225; Dec. Dig. § 140.*] 

In Equity. Suit by Kjiauth, Nachod & Kuhne against one Lovell, as 
trustée in bankruptcy of Knight, Yancey & Co. On defendant's motion 
to dismiss the bill. Motion treated as for more spécifie statement, and 
as so treated allowed. 

Suit in equity to follow money obtalned by false prêteuses into assets 
acquired or claimed by a trustée In bankruptcy of Knight, Yancey & Co. 
Motion by the défendant trustée to dismiss the bill of complaint on objections 
in point of law contained in the answer. The blU of complaint sets forth 
that the complainants parted with their money in New York for certain for- 
eign bills of exchange in foreign money with forged bills of lading attached ; 
that the bankrupts had deposited said foreign bills of exchange in their 
local bank; that, "on the delivery" thereof to said local bank, drafts "were 
drawn by the said Knight, Yancey & Co. upon said F. Van Gerpen, their 
agent or broker, or upon other drawees, for the approximate amount there- 
of in money of the United States, and deposited with said bank or other 

*For other cases see same topic & { numbeb in Dec. à Am. Digs. 1907 to date, & Rep'r Indexes 
212 P.— 22 
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deposltarles and by It or them plaeed to the crédit of the sald flrm, the sald 
bank or other depositaries holding collatéral security ample to Insure the 
rédemption of said approximate drafts in case of dishonor by nonacceptance 
or nonpayment" ; that, on receiving the money of the complainants, for said 
foreign blUs of exchange with forged bills of lading attached, said broker 
took up said approximate drafts with said money of complainants ; that 
said foreign bills of exchange "were ail aceounted for and the proceeds there- 
of remitted to linight, Yancey & Co. and deposited by them with other money 
of their own" in said local bank; and that said "bank crédit or trust fund 
was expended » * * for certain cotton." 

Percy, Benners & Burr, of Birmingham, Ala., for the motion. 
Cabaniss & Bowie, of Birmingham, Ala., opposed. 

GRUBB, District Judge (after stating the facts as above). Two 
grounds of the motion only were insisted upon by the trustée : 

[1] 1. That the money, of which plaintiffs were defrauded, did not 
pass înto the hands of the bankrupt, but went to reimburse a bank or 
banks at Decatur, which had discounted the drafts of the bankrupts 
on one Van Gerpen. I do not think that the averments of the bill 
show that the drafts were discounted by the Decatur banks. The aver- 
ments are consistent with the idea that they were deposited for collec- 
tion and the proceeds credited to the bankrupts in advance of actual 
collection, but with the right to charge back, if uncoUected. Richard- 
son V. Louisville Banking Co., 94 Fed. 442, 36 C. C. A. 307. For this 
reason the grounds of the motion, predicated on this idea, are over- 
ruled. 

2. The other ground insisted on is that the averments do not show 
at ail or with the requisite certainty into what, if any, assets of the 
bankrupts that came into the hands of the trustée, the money of which 
plaintifï was defrauded went. I think this ground is well taken. 

[2] I do not think the plaintiffs can fasten a charge upon ail the 
assets of the bankrupts that came into the hands of the trustée, upon 
the ground that money of theirs, of which they were defrauded by the 
bankrupts, went, in a gênerai way, to swell the entire estate of the 
bankrupts which came to the trustée, without actually tracing their 
money to the trustee's possession, or showing that it went into or to 
pay for property of which the trustée acquired possession from the 
bankrupts. Board of Commissioners v. Strawn, 157 Fed. 49, 84 C. 
C. A. 553, 15 L. R. A. (N. S.) 1100; In re Brown, 193 Fed. 24, 30, 113 
C. C. A. 348, affirmed First National Bank v. Littlefield, 226 U. S. 110, 
33 Sup. Ct. 78, 57 L. Ed. 145. 

This may b'e donc either by showing that it went into and remained 
in a fund, which came to the trustée and that the fund was never, in 
amount, below the amount claimed from the time it became a part 
thereof until bankruptcy; or by showing that the money, sought to 
be fastened with the trust, was wholly or partly used to purchase prop- 
erty, which is susceptible of identification, as having been purchased 
with plaintiffs' money and which came into the hands of the trustée. 

It is not sufficient for the plaintiffs to show that such propferty was 
purchased from a fund, which once contained plaintiffs' money, without 
showing also that plaintiffs' money wholly or partly was used in paying 
for it. The burden is on the plaintiffs to point out the spécifie prop 
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erty and trace the plaintiffs' money into the purchase money of it. It 
does not suffice to show that it went into some of the bankrupts' prop- 
erty that came into the possession of the trustée without pointing out ' 
what it is. It is not sufficient to aver that it went into the assets gener- 
ally or, what amounts to the same thing, specify separately the entire 
assets, in the possession of the trustée, as those into which it is claimed 
to hâve gone. The bill, it seems to me, may aver more than one item 
of property in the alternative, to allow for a possible f allure of proof, 
if one alone were relied upon ; but it must point the spécifie property 
into which the money is to be traced, and the proof must show that it 
went to purchase that property. 

The case of Gorman v. Littlefield, 229 U. S. 19, 33 Sup. Ct. 690, 57 
L. Ed. 1047, is distinguished from this case. In that case, the stock 
was the property of the claimant, in the possession of the bankrupt as 
bailee. The court held that the bankrupt was only required to hâve in 
his possession at ail times stock of like kind and amount, that it was 
his duty to do this much, and if at any time he had no stock of like 
kind and amount it was his duty and he could replace stock that he had 
disposed of , which had not belonged to him, but to his c'ustomer, with 
like stock in kind and amount, and that the substituted stock then be- 
came his customer's in lieu of that used or converted by him. 

In this case, the plaintifïs' moneys became the bankrupts' on receipt 
of them, subject to divestiture, upon rescission of the fraudulent trans- 
action by the plaintiffs. Upon rescission the money again became 
plaintifïs', which they could reclaim only if they could then trace it into 
the bankrupts' possession or into that of their trustée, This could be 
done, according to the authorities cited, only in one or the other of the 
two ways specified. That the case of Gorman v. Littlefield does not 
conflict with the cases of Board of Commissioners v. Strawn and In re 
Brown appears f rom. the fact that the latter case was affirmed by the 
Suprême Court in First National Bank v. Littlefield, 226 U. S. 110, 33 
Sup. Ct. 78, 57 L. Ed. 145. 

It seems to me that the défendant is entitled to hâve the plaintifïs 
State their case with more certainty in the respects mentioned, rather 
than that the bill should be dismissed. 

The third prayer of the bill seems to me to plainly show its insuffi- 
ciency in the respects mentioned. 

Treating the defendant's motion as a motion to require a fuller and 
more certain statement of plaintifïs' case, I will grant it, and enter an 
appropriate order for this relief when presented to me, after being 
agreed upon by counsel. 
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In re HAKVBY. 

BAXTEB V. BEVIIiL, PHILLIPS & CO. et aL 

(District Court, S. D. Alabama. January 31, 1914.) 

No. 11. 

ï. PlEDGES (§ 11*) — ELEMENTS OF PleDGE — DEIIVERT OF POSSESSION. 

Delivery of possession of property pledged to the pledgee is essential to 
give rise to a lien in liis favor, whicli possession must be complète, un- 
equivocal, and exclusive. 

[Ed. Note.— For otlier cases, see Pledges, Cent Dig. §§ 28-35 ; Dec. Dig. 

i 11.*] 

2. Bankeupict (§ 188*) — Pledges — Validitt. 

An agreement to give and deliver a pledge, made In good faith, to se- 
cure a présent loan or considération protected by state law, is valid under 
Bankr. Act July 1, 1898, c. 541, § 67d, 30 Stat. 564 (U. S. Comp. St. 1901, 
p. 3450), providing tbiat liens given or accepted in good faith and not in 
contemplation of or fraud of the act, for a présent considération, which 
hâve been recorded according to law, if record Is necessary in order to 
impart notice, shall not be affected by the act. 

[Ed. Note.— For other cases, see Bankruptey, Cent Dig. §§ 270, 286-289, 
291-295 ; Dec. Dig. § 188.*] 

3. Bankrtjptct (§ 188*) — Pledges — Lien. 

ïhe lien of a pledge remains undisturbed when good against both the 
bankrupt and his creditors immediately preceding the adjudication. 

[Ed. Note.— For other cases, see Bankruptey, Cent. Dig. §§ 270, 286-289, 
291-295 ; Dec. Dig. § 188.*] 

4. Bankbuptct (§ 188*) — Pledges — Validitt. 

The title of a pledgee under an ordinary contract of pledge, In the ab- 
sence of fraud, is good against ail the world except creditors vs'ho hâve 
acquired enforceable liens while the property was in the possession of the 
pledgor, and on his bankruptey the property passes to his trustée, subject 
to the superior title of the pledgee or lienor. 

[Ed. Note.— For other cases, see Bankruptey, Cent Dig. §§ 270, 286-289, 
291-295 ; Dec. Dig. § 188.*] 

5. Pledges (§ 2*) — Validity — What Law Governs. 

The validity of a contract of pledge must be determined by the law of 
the State where made. 
[Ed. Note. — For other cases, see Pledges, Cent Dig. § 2; Dec. Dig. § 2.*] 

6. Pledges (§ 11*) — Validitt— Deliveky — Time. 

Where a contract of pledge is invalld because of a failure to deliver the 
property to the pledgee, possession given the pledgee at any subséquent 
time will valldate the pledge wlthout a new considération; the delivery 
being regarded as relating back to the original agreement except as 
■ against the rights of intervening creditors wào hâve acquired liens on the 
property in the meantime. 

[Ed. Note. — For other cases, see Pledges, Cent. Dig. §§ 28-35 ; Dec. Dig. 
S 11.*] 

7. Bankbuptct (§ 163*) — Pledges — Voidable Peefebence. 

Where state court décisions hâve held vaUd agreements to pledge Per- 
sonal property when delivery was not made until after the agreement to 
^ve the lien, except as against intervening lien creditors, the delivery of 

*For other cases see same toplc & § numbeb In D»c. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the property by the debtor subséquent to the agreement to glve the lien 
will not constitute a voidable préférence under the bankruptcy law, 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 247, 248 ; Dec. 
Dig. § 163.*] 

In Equity. Action by H. E. Baxter, as trustée in bankruptcy, of J. 
A. Harvey, against Bevill, Phillips & Co. and others. Judgment for 
défendants. 

H. H. McClelland, of Mobile, Ala., for complainants. 
R. P. Roach, of Mobile, Ala., for respondent. 

TOULMIN, District Judge. [1] There must be a delivery of the 
possession of the property pledged to the pledgee, to give rise to the 
lien in his favor. Security Warehousing Co. v. Hand, 143 Fed. 32, 
74 C. C. A. 186; 22 Am. & Eng. Encyc. of Law (2d Ed.) 853 ; Casey v. 
Cavaroc, 96 U. S. 467, 24 L. Ed. 779; Christian v. Atlantic & N. C. 
Raiiroad, 133 U. S. 241, 10 Sup. Ct. 260, 33 L. Ed. 589. 

Possession is of the essence of a pledge, and without it no privilège 
can exist against third persons. Authorities, supra. Such possession, 
to give validity at law to the pledge, must be complète, unequivocal and 
exclusive by the pledgee. 

[2] An agreement to give and deliver a pledge made in good faith, 
to secure a présent loan or considération, as an advance of money, pro- 
tected under the law of the state, is valid, and is also within the protec- 
tion of clause "d," § 67, of the Bankrupt Act. Collier's Bankcy. (9th 
Ed.) 948, 950. 

[3] The lien of a pledge remains undisturbed when good against 
both the bankrupt and his creditors immediately preceding the adju- 
dication. Hewit v. Berlin Machine Works, 194 U. S. 296, 24 Sup. 
Ct. 690, 48 L. Ed. 986; Thompson v. Fairbanks, 196 U. S. 516, 25 
Sup. Ct. 306, 49 L. Ed. 577; Chesapeake Shoe Co. v. Seldner, 122 Fed. 
593, 58 C. C. A. 261. 

[4] The title of the pledgee under the ordinary contract of pledge 
is, in the absence of fraud, good against ail the world, except creditors 
who hâve acquired enforceable liens against the property while it was 
in the possession of the pledgor, and upon his bankruptcy passes to 
his trustée, subject to the superior title of the pledgee or lienor. Col- 
lier on Bankcy., 1004, 1005. 

[5] The validity of a contract of pledge must be decided by the law 
of the state where made. Security Warehousing Co. v. Hand, 206 U. 
S. 415, 27 Sup. Ct. 720, 51 L. Ed. 1117, 11 Ann. Cas. 789, 19 Am. 
Bankr. Rep. 291 ; Hartford Insurance Co. v. Raiiroad, 175 U. S. 91, 
20 Sup. Ct. 23, 44 L. Ed. 84 ; In re Pittsburgh Industrial Iron Works 
Co. (D. C.) 179 Fed. 151; Collier on Bkcy. (9th Ed.) 948; Thompson 
V. Fairbanks, 196 U. S. 516, 25 Sup. Ct. 306, 49 L. Ed. 577; Humph- 
rey v. Tatman, 198 U. S. 91, 25 Sup. Ct. 567, 49 L. Ed. 956; Hurley 
V. Atchison, Topeka & S. F. Ry. Co., 213 U. S. 126, 29 Sup. Ct. 466, 
53 L. Ed. 729. 

[6] "Where the contract of pledge is invalid, because of failure to deliver the 
property to the pledgee, possession given to the pledgee at any subséquent 

•For other casas se« s&me topic & i humseb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



342 212 FEDERAL EEPORTBR 

tlme wlll valida te the pledge." 22 Am. & Eng. Encyc. of Law (2a Ed.) 855; 
Remington on Bkcy. § 1370 ; Nobles v. Christian & Craft Grocery Co., 113 Ala. 
220, 20 South. 961; American Pig Iron Storage Warrant Co. v. German, 126 
Ala. 238, 239, 28 South. 603, 85 Am. St Eep. 21. 

The agreement to pledge the poHcy of insurance involved in this 
cause was not accompanied by its deHvery to the pledgees, and was in- 
valid as a pledge for that reason in its inception. There is no question, 
however, as to the good faith of the parties at the tinie the agreement 
was made. Subsequently (2 or 3 days after the fire occurred) delivery 
of the policy was made and duly assigned to Bevill, Phillips & Co., 
pledgees. This was done 17 or 18 days before involuntary bankruptcy 
proceedings were instituted, but within four months thereof , and while 
the bankrupt was insolvent. In the absence of the prior agreement to 
give the pledge, the subséquent surrender of the policy would hâve con- 
stituted a voidable préférence. If possession had accompanied the agree- 
ment to give the pledge, it would hâve been valid, though given within 
four months of the bankruptcy proceedings, because of contemporane- 
ous considération moving to the bankrupt for the agreement to make 
the pledge. The main question hère is : Does the subséquent delivery 
of possession of the policy to the pledgees, though without a new con- 
sidération, relate back to the original agreement and hâve the efifect to 
validate the pledge? The Suprême Court of Alabama has held that 
subséquent delivery of property agreed to be pledged renders the pledge 
valid, except as against intervening liens which hâve attached in the in- 
térim. Nobles V. Christian & Craft Grocery Co., 113 Ala. 220, 20 
South. 961 ; American Pig Iron Storage Warrant Co. v. German, 126 
Ala. 239, 28 South. 603, 85 Am. St. Rep. 21 ; In re Automobile Livery 
Service Co. (D. C.) 176 Fed. 795. 

[7] "If the décisions of the state court held valid transactions to create 
liens in cases in which delivery is made subséquent to the agreement to give 
the lien, but before the right of intervening creditors has been fasteued upon 
the property, the delivery of the property, under such circumstanoes, vvill not 
constitute an Illégal and voidable préférence under the bankruptcy law." 
In re Automobile Livery Service Co. (D. C.) 176 Fed. 795 ; Thompson v. Palr- 
banks, 196 V. S. 516, 25 Sup. Ct. 306, 49 L. Ed. 577; Humphrey v. Tatman, 
198 U. S. 91, 25 Sup. Ct. 567, 49 L. Ed. 956. 

I hâve quoted f rom, and to a considérable extent used, the language 
of Judge Grubb in his opinion in the case cited f rom In re Automobile 
Livery Service Co. (D. C.) 176 Fed. 795, which is a case analogous to 
the case under considération. Although they are différent as to some 
of their facts, the rules of law in regard to pledges are involved in both 
cases. 
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UNITED STATES v. SHEVLIN et aU 

(District Court, D. Massachusetts. June 12, 1913.) 

No. 655. 

L CONSPIEACT (§ 43*) INDICTMENT — OVEET ACT. 

An Indictment for conspiracy need not allège that the overt acts chargea 
were effective, nor in what manner they would tend to efCect the object of 
the conspiracy ; it belng sufflcient tf the act is so described as to apprise 
the défendant of the act intended to be given in évidence. 

[Ed. Note. — For other cases, see Conspiracy, Cent Dig. §| 79, 80, 84r-99 ; 
Dec. Dig. § 43.*] 

2. CoNSPiBACY (§ 43*) — Indictment — Manneb ob Means of Accomplishmenï. 

Where an indictment for consplring to defraud the United States of 
customs dutles and to commit the crime of smuggling merchandlse into 
the United States clearly described the gênerai purpose and scope of the 
conspiracy, it was not necessary to allège the exact manner or means by 
which the merchandlse was to be passed through the customs lines. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. || 79, 80, 84-99 ; 
Dec. Dig. § 43.»] 

3. Cgnspiracy (§ 43*) — Criminal Prosecutions— Indictment. 

An indictment for conspiracy to smuggle merchandlse and defraud the 
United States of customs dutles need not allège that défendants Intended 
that such merchandlse should not be Involced. 

[Ed. Note.— For other cases, see Conspiracy, Cent. Dig. §§ 79, 80, 84-99 ; 
Dec. Dig. § 43.*] 

4. CONSPIEACY (§ 37*) CONSPIEACY TO COMMIT CBIME NeCESSABILT INVOLVING 

Unlawful Cbime. 

Though Rev. St. § 2865 (U. S. Comp. St. 1901, p. 1905), relative to smug- 
gling, provides for the punishment of persons aidlng and abettlng smug- 
gling, and though if an offense necessarily involves an unlawful agree- 
ment between two or more persons the parties thereto cannot be charged 
wlth conspiracy for maklng such agreement, but must be prosecuted for 
the principal offense, the parties to a conspiracy to smuggle forelgn mer- 
chandlse and defraud the United States of customs dutles may be indlcted 
for conspiracy, as neither smuggling nor defrauding the United States 
necessarily involves an agreement between two or more persons, and ei- 
ther offense may be committed by a single indlvldual. 

[Ed. Note. — For other cases, see Conspiracy, Cent Dig. §§ 68-70; Dec. 
Dig. § 37.*] 

B. CONSPIEACY (§ 43*) — ^Indictment — Mebgeb in Offense Committed. 

In a prosecutlon for conspiracy to commit a felony, the merger of the 
conspiracy in the completed felony is an affirmative défense, and the in- 
dictment need not négative the commission of the completed felony. 

[Ed. Note.— For other cases, see Conspiracy, Cent. Dig. §§ 79, 80, 84-99 ; 
Dec. Dig. § 43.*] 

Terrence L. Shevlin and others were indicted for conspiracy. On 
demurrer to the indictment. Demurrer overruled, and motion to quasli 
denied. 

William H. Garland, Asst. U. S. Atty., of Boston, Mass. 
John P. Feeney, of Boston, Mass., for défendant. 

•For ath«r cases see aama txipic & i ncmbeb in Dec. & Am. Digs. 1907 to date, & Rep'T Indexes 
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MORTON, District Judge. Each of the three counts of this indict- 
ment charges a conspiracy between the same three défendants. In the 
first two counts the purpose of the conspiracy is alleged to hâve been 
to defraud the United States of customs duties, and in the third, to 
commit the crime of smuggling foreign merchandise subject to duty 
into the United States. The overt acts alleged to hâve been donc in 
furtherance of the conspiracy are the same in each count. 

The défendants hâve demurred to the indictment. The first eight 
grounds of demurrer présent objections to the sufficiency of the in- 
dictment of gênerai or minor charaoter and were argued together. 
Without discussing each separately, I am of the opinion that no one 
of them is w^ell founded and that the indictment is not uncertain or in- 
sufficient on thèse points. 

[1] The ninth, twelfth, and thirteenth grounds of demurrer relate 
to the overt acts charged to hâve been done in pursuance of the con- 
spiracy. It is not necessary to allège that such acts were efifective, 
nor "in what manner the act described would tend to effect the object 
of the conspiracy. It is sufficient if the act be so described as to ap- 
prise the défendant what act is intended to be given in évidence as 
tending to show that the unlawful agreement was put in opération. 
* * * The object of requiring proof of some act in furtherance of 
the unlawful agreement is to show that the unlawful combination be- 
came a living, active combination." Bennedict, J., U. S. v. Donau, 11 
Blatch. 168, Fed. Cas. No. 14,983. By this test the allégations in the 
indictment are sufficient. 

[2] The tenth ground of demurrer questions the sufficiency of the 
description of the manner or means by which the défendants intended 
or caused the foreign merchandise to be passed through the United 
States customs lines; the eleventh, that it does not sufficiently allège 
any criminal intent on the part of the défendants. The gênerai pur- 
pose and scope of the conspiracy are clearly described in the indict- 
/nent. It is not necessary to allège the exact manner or means by 
which it was to be carried out. An inspection of the indictment shows 
that it sufiîciently allèges criminal knowledge and intent by the de- 
fendants. 

[3] The fourteenth ground of demurrer is that the indictment does 
jiot allège that the défendants intended that the foreign merchandise 
should not be invoiced. Such an allégation is, in my opinion, unneces- 
sary for the reasons stated in my mémorandum in case 656 against 
thèse défendants. 

[4] The fifteenth relates especially to the third count, and is, in 
substance, that, as section 2865 of the Revised Statutes expressly pro- 
vides for the punishment of persons who aid and abet smuggling, 
such persons cannot be indicted for conspiracy to smuggle. When an 
offense necessarily involves an unlawful agreement between two or 
more persons, the parties thereto cannot be charged with conspiracy 
for having made such an agreement, but must be prosecuted for the 
principal offense. U. S. v. N. Y. C. & H. R. R. (C. C.) 146 Fed. 298. 
But this principle does not apply to the case at bar, because neither 
smuggling nor defrauding the customs necessarily involves an agrée- 
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ment between two or more persons. Either offense may be committed 
by a single individual. It is at least doubtful whether the provisions 
of said section relating to aiders and abettors add anything to the gên- 
erai law. See Criminal Code (Act March 4, 1909, c. 321, 35 Stat. 1152 
[U. S. Comp. St. Supp. 1911, p. 1686]) § 332. 

As to the sixteenth and seventeenth grounds of demurrer, each of 
the counts charges a criminal conspiracy. The scope and purpose of 
the alleged conspiracy are somewhat differently stated in the différent 
counts, but the substantive crime is the same in ail, and is a felony. 

The eighteenth is: 

"That by section 335 of the fédéral Pénal Code of 1910 the offense de- 
nouuced by section 2865 of the Revised Statutes of the United States is made 
a felony ; that a conspiracy to commit a felony is merged in the felony when 
actually consummated ; that the said indictment allèges the commission of a 
felony, and therefore the alleged conspiracy is not indictable." 

As I construe the language of the indictment, it does not allège that 
the crime to which the conspiracy was directed was ever actually com- 
mitted. 

[5] Under the nineteenth ground of demurrer the défendants con- 
tend that an indictment for conspiracy to commit a felony must allège 
that the felony was not committed. Their argument is, in substance, 
that assuming ail facts alleged in the indictment to be true, as it fails 
to allège that the felony contemplated by the conspiracy was not actu- 
ally committed, it is insufficient, because there is still the possibility 
that the alleged conspiracy may hâve become merged in the completed 
crime. It seems to me, however, that such a merger is an affirmative 
défense, like a prior conviction or acquittai, which need not be ex- 
pressly negatived by the indictment. See Berkowitz v. U. S., 93 Fed. 
452, 35 C. C. A. 379; 12 Cyc. 282. 

The motion to quash involves substantially the same questions as the 
demurrer, and for the reasons above indicated must be denied. 

Demurrer overruled. 

Motion to quash denied. 



WILLIAMS V. McCAKTAN et al. 
CDistrlct Court, W. D. New York. March 17, 1914.) 

1. CONSTITUTIONAL LAW (§ 206*) — LiCBNSES (§ 7*) — CONSTITUTIONALITT OF 

Statutes — Disceimination against Nonresidents. 

Buffalo City Charter, tit. 2, § 17, subd. 7, prohibitlng the granting of 
a license to run a statlonary engine unless the applicant has been a rési- 
dent of the city for three years, even though licensed as a marine engi- 
neer, and an ordinance carrying this provision into effect, are unjust, dis- 
criminatory, and void under Const. U. S. Amend. 14, since while the state 
mlght require applieants to submit to an examlnation, and if found quali- 
fied give them a statlonary engineer's license of the same relative grade 
as the United States license, it could not, because of résidence, deny an 
examlnation as to the applicant's qualifications; it not appearing that 

•For otber casea see Bame topic à i numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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thls provision was necessary to protect the public health, safety, or wel- 
fare. 

[Ed. Note.— For other cases, see Constitutional Law, Cent. Dig. §§ 625- 
648; Dec. Dlg. § 206;* Licenses, Cent. Dig. §§ 7-15, 19; Dec. Dlg. § 7.*] 

2. Courts (§ 282*) — United States Courts — Jubisdiction — Constitutionai 
Questions. 

A suit in which a city charter and an ordinance pursuant thereto de- 
nying licenses as stationary englneer to nonresidents of the city were at- 
tacked as vlolative of Const. tJ. S. Amend. 14, might be malntalned in the 
United States District Court, though there was no diversity of cltlzenshlp. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 820-824; Dec. 
Dig. § 282.*] 

In Equity. Suit by Frank R. Williams against Robert T. McCartan, 
City Examiner of Stationary Engineers of Bufïalo, and others. De- 
cree for complainant. 

Frank R. Williams, of Syracuse, N. Y., in pro. per. 
William S. Rann, of Buffalo, N. Y. (Frank C. Westphal, of Bufifalo, 
N. Y., of counsel), for défendants. 

HÂZEE, District Judge. The bill alleged a conspiracy on the part 
of the défendants, Robert T. McCartan, the city of Buffalo, the Na- 
tional Association of Stationary Engineers, and the International Un- 
ion of Stationary Engineers, to carry into opération provisions of the 
charter and ordinances of the city of Buffalo prohibiting granting to 
a nonresident a license to run a stationary engine within the limits of 
said city. The évidence adduced at the hearing did not show the ex- 
istence of a conspiracy, and hence the bill was dismissed as to the Na- 
tional Association of Stationary Engineers and the International Union 
of Stationary Engineers, and the action continued against the city of 
Buffalo and the individual défendant, McCartan, the regularly ap- 
pointed examiner of stationary steam engineers, empowered to enf orce 
the provisions of the charter and ordinances under discussion. 

The avernients contained in the bill, exclusive of the conspiracy 
charge, are sufficient to disclose the intention of the pleader, a layman 
who appears in person and who résides in the city of Syracuse in this 
State, to charge an invasion of his constitutional rights because of the 
enactment and enforcement of an unjust and discriminatory ordinance 
by the city of Buffalo. The bill is crudely drawn, and in ils présent 
form is perhaps not wholly free from technical objection, but no point 
has been made of this, and therefore the question of the validity of 
the charter and ordinances in question is deemed properly presented 
for décision. 

[1, 2] The complainant testified that he came to the city of Buffalo 
in 1912 in search of employment as stationary engineer, his regular 
trade or occupation, and made application to the défendant McCartan 
for a license to run a stationary engine within said city. He also tes- 
tiiied that he applied for a renewal of a license to run a stationary en- 
gine previously granted him, which had expired, and was informed hy 
the défendant McCartan that a license could not be granted him unless 
he was a résident of the city of Buffalo, and on that ground a license 

•For other cases see same toplo & i numbïïe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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was refused him. There was testimony for the défendants that the 
complainant would hâve received a license f rom the examiner of steam 
engineers if he had conformed to the rules of the office in making an 
affidavit to the effect that he was the same person mentioned in the 
expired license held by him, but such testimony is immaterial, in view 
of the question raised at the trial as to the constitutionality of a provi- 
sion of the charter of the city of Buffalo whereby the granting of a 
license to run a stationary engine to any applicant (even though he has 
a license as a marine engineer) is'prohibited unless such applicant shall 
hâve been a résident of the city of Buffalo for three years previous to 
the time of applying therefor. There is an inconsistency between the 
charter provision, which requires three years' résidence, and section 
20 of the ordinances, which forbids granting an engineer's license to 
any applicant unless he be an actual résident of the city of Buffalo, but 
which spécifies no period of time for such résidence. See title 2, § 17, 
subd. 7, of the charter, and compare with chapter 19, § 20, of the mu- 
nicipal ordinances. 

I am of the opinion that the provisions of the charter and ordinances 
with regard to licensing stationary engineers are unjust, discriminatory, 
and void in that they impair the complainant's légal rights by operating 
to prevent him from following his trade or occupation in the city of 
Buffalo. There certainly is discrimination in favor of the résidents of 
the city of Buffalo as against nonresidents, and such discrimination is 
fatal because it violâtes the f ourteenth amendment of the Constitution 
of the United States. The State Législature no doubt had the power 
to authorize the municipality to enact an ordinance requiring appli- 
cants for licenses to run stationary engines within the city of Buffalo 
to submit to an examination as to their qualifications, and to give them, 
if found qualified, a stationary engineer's license of the same relative 
grade as the United States license held by them, as specified in the 
charter; but the Législature cannot restrict the issuance of such 
licenses or of licenses, without grade classification, to engineers living 
in the city of Buffalo to the exclusion of nonresidents. Such a restric- 
tion is arbitrary, unreasonable, and discriminatory as to nonresidents 
and interfères with their pursuit of their trades and callings. The com- 
plainant, it is true, had no positive right to a license to run a stationary 
engine, but he had a right, without respect to his résidence, to an ex- 
amination as to his qualifications. 

A fédéral court is naturally reluctant to override a state statute and 
an ordinance enacted in pursuance thereof, and I should hâve preferred 
that a correction had first been decreed by a state tribunal, but the as- 
serted discrimination in favor of persons living in the city of Buffalo 
is so clearly shown that the complainant should not be denied relief 
from the burdensome conditions, and upon application to the défend- 
ants should be given an examination as to his qualifications. It was 
not shown that the restrictive residential feature was a necessary ex- 
pédient to protect the public health, safety, or welfare, and discussion 
of that phase of the subject is therefore unnecessary. The right of 
the complainant, although a citizen of this state and not of another, to 
institute this action in this court is well settled by the Suprême Court 
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of the United States in Presser v. Illinois, 116 U. S. 258, 6 Sup. Ct. 
580, 29 L. Ed. 615. 

A question similar in principle was presented in Williams v. Molther, 
198 Fed. 460, 117 C. C. A. 220, an action brought by the complainant 
in the case at bar against the United States local inspectors of steam- 
boats to compel them to give him an examination for pilot's license, 
which they refused to do on the ground that he had not had the req- 
uisite number of years' expérience. The Circuit Court of Appeals for 
the Second Circuit held that the rule of the Board of Supervising In- 
spectors of the Department of Commerce and Labor refusing to the 
complainant the right of examination without such period of expéri- 
ence was illégal and void as it deprived him of a right given him by the 
laws of the United States by imposing an arbitrary condition précèdent 
to the exercise thereof . The principle of that case is thought to apply 
to the présent case. 

Complainant may hâve a decree in accordance with this décision, 
with costs. 



EOTTILLBR v. A. & B. SCHTJSTER CO. 

(District Court, 0. Arizona. Maich 31, 1914.) 

No. 82. 

1. Attoknet and Client (§ 10*) — Appeabance bt Attornet not Admitted. 

While ttie court may refuse to permit one not a member of Its own bar 
to appear before it, it may In Its discrétion allow attorneys of otlier courts 
to appear and conduct cases. 

[Kd. Note. — For otlier cases, see Attorney and Client, Cent Dig. § 14; 
Dec. Dig. § 10.*] 

2. Attoknet and Client (§ 10*) — Appearance bt Attoenet Not Admitted. 

A complaint would not be stricken, though complainant's attorney was 
not a member of the bar of the District Court, where he was a member 
of the bar of the United States Suprême Court and of the state Suprême 
Court, hls certifîcate of qualifications, In which the defendant's attorney 
joined, showed that his admission would follow his application as a 
matter of course, and he had been authorlzed by the then judge of the 
District Court to file and prosecute the case. 

[Ed. Note. — For other cases, see Attorney and Client, Cent. Dig. §■ 14; 
Dec. Dig. § 10.*] 

3. Attobnet and Client (§ 71*) — Authobitt — Time for Questionino. 

It was too late after answer and plea for défendant to question the 
authority of plaintifï's attorney to represent him. 

[Ed. Note. — For other cases, see Attorney and Client, Cent. Dig. §§ 97- 
101; Dec. Dig. § 71.*] 

4. Abatement and Eevival (§ 12*) — Pendenct of Action in State Court. 

The pendency of an action in a state court does not bar the prosecution 
of the same cause of action in the fédéral courts. 

[Ed. Note. — For other cases, see Abatement and Revival, Cent. Dig. §i 
87-91, 94, 95, 98 ; Dec. Dig. § 12.*] 

*For otber cases see same topic & i nombeb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Inaexei 
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5. Tboveb and Conversion (§ 29*) — Actions — Parties. 

In an action for converting property received by défendant from D. 
with knowledge of plaintiff's ownership, D. was not a necessary party, 
as nothing in the case could affect hls rights. 

[Ed. Note. — For other cases, see Trover and Conversion, Cent Dlg. { 
189; Dec. Dig. § 29.*] 

At Law. Action by A. E. Rouiller against the A. & B. Schuster 
Company. On motion to strike, demurrers by complainant to defend- 
ant's pleas in abatement, and demurrers by défendant to the complaint. 
Motion denied. Demurrers to the pleas sustained, and demurrers to 
the complaint overruled. 

Isaac Barth, of Albuquerque, N. M., for complainant. 
E. S. Clark, of Prescott, Ariz., and Fred W. Nelson, of St. Johns, 
Ariz., for défendant. 

Motion to Strike. 

SAWTELLE, District Judge. Défendant has filed îts motion to 
strike the complaint from the files upon the ground that the attorney 
for plaintiff had not been admitted to practice in this court at the time 
he signed the complaint in the case at bar. 

[1-3] It is admitted that plaintiff's attorney is a member of the bar 
of the Suprême Court of the United States and the Suprême Court of 
this State, and that the defendant's attorney has signed the certificate 
of the qualifications of plaintiflf's attorney, and there is no prêteuse that 
he is not a proper party. It was asserted by plaintiff's attorney, and 
not denied by attorney for défendant, that prior to filing the complaint 
plaintiff's attorney obtained permission from the then judge of the 
court, Hon. Richard E. Sloan, to file and prosecute this case. It also 
appears from the record that, prior to making the motion to strike the 
complaint, the defendant's attorney had filed his answer to the same. 
While it is within the power of the court not to permit one not a mem- 
ber of its own bar to appear before it, it is also a matter resting in the 
discrétion of the court, and it may, if it sees fit, allow the attorneys of 
other courts to appear and conduct cases before it. It is a matter of 
common custom that attorneys of the Suprême Court bar are frequent- 
ly permitted to appear in other courts of the United States vifithout for- 
mal admission to the bar of those courts. The attorney for plaintiff 
being a member of the bar of the highest courts, both fédéral and state, 
and purporting to act as attorney for plaintiff in the cause, cannot be 
held to be simply an agent of the plaintiff, and the certificate of qual- 
ifications in which the defendant's attorney joined shows that his ad- 
mission would follow his application as a matter of course. The per- 
mission given him by Judge Sloan armed him^ with a clear right to 
appear in this case. It is too late after answer and plea to raise the 
question of the authority of plaintiff's attorney to represent him. 
Whatever may be the rights or the powers of the court in the matter, 
there are no rights of défendant which are injuriously affected by the 
permission given by Judge Sloan, and consequently he is not entitled to 
hâve the complaint stricken. 

*For otber cases see lam* topW & i numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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See Rader v. Snyder, 3 W. Va. 414, in which it is held that, where 
the suit is brought by an attorney not authorized to appear, the remedy 
is by punishing such attorney and not by dismissing the case. 

The motion to strike is denied. 

Pleas in Abatement. 

[4] Four distinct causes of action are alleged in the complaint. The 
first is for the alleged conversion in the year 1911 of a certain quan- 
tity of wool which the défendant received f rom one Duran, knowing it 
to be the property of plaintifï, and the second cause of action is for 
a similar conversion in the year 1912. The third cause of action is for 
the conversion of 500 sheep the property of plaintiff, which the de- 
fendant, with a knowledge of plaintifï's ownership, received from the 
said Duran. The fourth cause of action is for an alleged oppressive 
and unfounded levy of an attachment by the défendant on the property 
of the plaintifï under a claim of indebtedness to défendant by the plain- 
tifï and said Duran. It is alleged that the plaintifï was in no wise in- 
debted to défendant and that the attachment was levied on the sheep 
which the défendant hère knew were the property of the plaintifï, and 
spécial damages are alleged to hâve been' sustained by the plaintifï by 
reason of the levy. 

The défendant filed pleas in abatement against each of the causes of 
action, which pleas are founded on the pendency of an action brought 
by défendant hère in the courts of Apache county, Ariz., against the 
plaintifï hère and one Duran jointly. 

It is alleged in thèse pleas that there is another action pending be- 
tween the parties hereto involving the same matters and things in con- 
troversy in this action and describes the action as one pending in the 
superior court of Apache county, state of Arizona, wherein the défend- 
ant herein is plaintifï and Rouiller, the plaintifï hère, and one Duran, 
mentioned in the complaint,- are défendants. The plaintifï bas demur- 
red to thèse pleas as showing no défense to the action. 

It bas been repeatedly held that the pendency of an action in the 
State courts was no bar to the prosecution of the same cause of action 
in the fédéral courts, and authorities appear to be so numerous as to 
render the question beyond the pale of argument. 

The Suprême Court of the United States bas held this doctrine in a 
long line of cases beginning in Wallace v. McConnell, 13 Pet. 136, 10 
L. Ed. 95, and extending to Hunt v. N. Y. Exchange, 205 U. S. 322, 
27 Sup. Ct. 529, 51 L. Ed. 821. Thèse décisions are conclusive of the 
question, and the demurrers to the pleas in abatement are sustained. 

Demurrers. 

[5] Demurrers are filed to the first three causes of action on the 
ground that Duran bas not been made a party to this suit. 

In answer to this contention it is sufficient to say that by the alléga- 
tions of the complaint they hâve no interest or title in the property al- 
leged to be converted, but such conversion is charged to hâve been done 
with full knowledge of plaintifï's ownership. Nothing in this case can 
afïect any right of the Durans, and they are not necessary parties, and 
the demurrers are overruled. 
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DAVIS T. ATLANTIC DRED6ING CO. 

(District Court, E. D. Pennsylvanla. February 25, 1914) 

No. 69 of 1913. 

TowAGE (§ 12*) — Stbanding or Tow — Liability or Ttro. 

The stranding of a scow In tow alongside a tug, on a bar whlch was 
out of the tug's proper course, held due in part to the fault of the tug and 
in part to the fault of the scowman who was employed by her owner, 
and not by the tug, and who as soon as the scow struck opened one or 
more of her pockets and allowed the mud to sUp to the bar around the 
scow whlch prevented the tug f rom releasing her. 

[Ed. Note.— For other cases, see Towage, Cent. Dig. §§ 24-26, 29 ; Dec. 
Dlg. § 12.*] 

In Admiralty. Suit by Samuel S. Davis, agent of the tug Harry 
Shaubel, Jr., against the Atlantic Dredging Company, with cross-libel. 
Decree for libelant. 

Willard M. Harris, of Philadelphia, Pa., for Samuel S. Davis, 
agent. 

Howard M. Long, of Philadelphia, Pa., for Atlantic Dredging Co. 

JOHN B. McPHERSON, Circuit Judge. This libel was brought 
by Samuel S. Davis, representing the tug Harry Shaubel, Jr., to re- 
cover the contract price for towing services rendered to the Atlantic 
Dredging Company during the month of June, 1911. At the trial the 
tug's claim of $587 was proved to be correct, and the only controver- 
sy related to the setoff claimed by the company. It was averred in 
the cross-libel that in the performance of her contract the tug neg- 
ligently stranded a scow belonging to the dredging company, thereby 
doing such injury as to put the scow out of commission for two 
months. H the tug was at fault, the remaining question is: How 
much shall the company be allowed ? 

The first inquiry therefore is whether the tug was négligent. The 
stranding occurred under the following circumstances : 

On June 29 about the end of the day the tug with the scow 
lashed alongside was about to enter the back channel at League 
Island. The course she was taking was marked by one buoy at least, 
and was well known, and had been used, both by herself and by other 
tows. Some dredging had been donc along the course, and there was 
sufficient water, even at the stage of the tide then prevailing, which 
was between flood and low water. The course could be safely used 
when the tide was at two-thirds flood. The scow was 125 feet long, 
25 or 30 feet beam, with sides of 12 feet and four pockets to hold mud 
or sand. Three of the pockets were partly fiUed with mud, and she 
was drawing at least 41/^ feet. Once in a while other tows had gone 
aground in that neighborhood ; but such incidents caused little incon- 
venience, as the boats were always floated easily at high water. On 
this occasion, however, the tug by some miscalculation got out of the 
course a considérable distance, and put the scow on a bar near the 

•For other cases see siune topic &. i numbsb in Dec. & Âm. Digs. 1907 to date, & Rep'r Indexes 
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entrance to the back channel at a place where stranding had not hap- 
pened before. The tug remained afloat and tried to get the scow off, 
but she did not succeed ; the reason being that the scowman — who 
was in the employ of the dredging company, and not of the tug — on 
his own motion and without orders from the tug released the doors of 
one or more of the pockets, with the resuit of letting the mud slip 
down a short distance to the bottom of the river, thus holding the 
scow firmly in place on an ebbing tide. After some effort the tug 
desisted for the day, and was discharged from the job on June 30 
or July 1. After the dredging company itself had made ineffectuai 
attempts to release the scow, the libelant was notified on July 11 
or 12 to take her off, whereupon the tug was sent down, and on this 
occasion was successful. The scow was then removed a short dis- 
tance and was overhauled at a convenient place on the shore. She 
had been leaking somewhat before the stranding, but no doubt the 
strain of the pulling under such conditions had done additional dam- 
age, and she was found to need repair. No survey was held, and the 
repairs were made by the dredging company's own men, but with so 
small a force and in so leisurely a manner that it was 62 days from 
the stranding before she was able to résume work. 

In my opinion the liability for the in jury must be divided between 
the parties. The tug should hâve known and should hâve been mind- 
ful of the course, and she was at fault for putting the scow on the bar. 
Indeed, her négligence is scarcely denied ; the master of the tug was 
not called as a witness, and no one else attempted to explain or ex- 
cuse the stranding. But the scowman, who was the dredging com- 
pany's représentative, was also at fault. He certainly contributed 
directly to the injury by releasing the pockets and anchoring the scow 
so firmly as to make her removal much more difficult, thus increasing 
the strain on the boat. The évidence seems to put thèse facts beyond 
doubt, and I shall not discuss them further. 

The only question remaining is the allowance that should be made 
to the company. The total claim is $782.99, of which $240.49 is the 
cost of pumping and repairs, and $542.50 is for demurrage. The 
accuracy of the first item is not seriously in dispute, but the claim 
for demurrage is resisted. I agrée that it is too large, and in my 
opinion the testimony does not warrant an allowance for more than 
30 days. This includes the days when the scow was on the bar — to 
which no objection can be made — and also what I regard as a reason- 
able time for doing the subséquent work with proper speed. For its 
own convenience the time was prolonged by the company, and (while 
the cost of the repairs seems to be correct) the slowness with which 
the work was done should not operate against the libelant. Demur- 
rage at $8.75 per day would amount to $262.50, or a total of $502.99. 
For half this sum the dredging company is entitled to crédit, and a 
decree may therefore be entered in favor of the libelant for $337.50, 
with interest from, say, August 1, 1911, and costs. 



crrr or ieonton v. harkison oonst. oo. 3S3 

CITY OF IRONTON, OHIO, v. HARRISON CONST. CO. 

(Circuit Court of Appeals, Sixtli Circuit April 7, 1914.) 

No. 2419. 

1. Abatement and Bevival (§ 12*) — Otheh Action Pending — Différent 3v 

bisdictions. 

Where a dty sued plaintiff construction company for breaeh of contract 
In a State court, but the action had not passed to final judgment before 
the construction company sued the clty in the fédéral court for the city's 
alleged breaeh of the same contract, the pendency of the state court ac- 
tion was not ground for abatement of the fédéral suit 

[Ed. Note. — For other cases, see Abatement and Revival, Cent. Dig. §§ 
87-91, 94, 95, 98 ; Dec. Dig. § 12.* 

Pendency of action in state or fédéral court as ground for abatement 
of action In the other, see notes to Bunker Hill & Sullivan Mining & 
Contracting Co. v. Shoshone Mining Co., 47 C. C. A. 205; Barnsdall v. 
Waltemeyer, 73 C. C. A. 521.] 

2. Action (I 69*) — Pendency of Otheb Action — Stat of Peoceedings — Dis- 

crétion OF Court. 

Where a suit had been instituted In a state court between the same par- 
ties prior to the institution of another suit in the fédéral court a request 
that the latter suit be stayed until the termination of the suit in the 
state court was at most an appeal to the discrétion of the fédéral court. 

[Ed. Note. — For other cases, see Action, Cent. Dig. §§ 744-751; Dec. 
Dig. § 69.*] 

8. Municipal Corporations (§ 1034*) — Action — Défenses — Pleading. 

In an action for breaeh of a city's contract for construction of a wa- 
terworks System, a défense that the city was forbidden to inçtall the 
Works untU the State Board of Health had approved the plan, and for 
lack of such approval the contract was invalid, could not (in Ohio) be 
taken advantage of unless pleaded. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent Dig. §§ 
2203-2205 ; Dec. Dig. § 1034.*] 

A. Municipal Corporations (§ 352*) — Construction of Contract — Peeson- 

ality of Engineek. 

Where a city's contract for the construction of waterworbs gave to the 
city engineer in charge of the works broad powers, authorizlng bim to 
supervise the work of construction generally, to order additional work, flx 
the price therefor, and détermine controversies, etc., a provision that the 
Word "engineer," as used in the contract and spécifications, referred to 
P., chief engineer, in charge of the work, or in case of hls death or dis- 
ability, such other person as might be appointed by the city or the engi- 
neer entitled the contracter to the services of P. as engineer in charge of 
the work, except in case of hls death or disâbility. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
883 ; Dec. Dig. § 352.*] 

B. ESTOPPEL (§ 78*) CONTRACTS — DEFENSES. 

Where a city had unquestioned power to employ a certain person as 
engineer to supervise the construction of a waterworks improvement, and 
provlded in a contract with plaintiff that such person had been employed 
and should hâve charge of the work, except In case of hls death or dis- 
âbility, when another might be appointed, the city would be thereafter 
estopped to plead that such person had never been employed to supervise 
the work. 

[Ed. Note.— For other cases, see Estoppel, Cent Dig. §§ 204r-210; Dec. 
Dig. § 78.*] 

*For other cases Ree same topic & i number In Dec. •& Am. Dlgs. 1907 to date, & Rep'r Indexes 
212 F.— 23 
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6. ESTOPPEL (I 78*) — CONTRACTS — Teuth Or Récitals. 

• Where a municipal corporation has power to contract and do prellm- 
inary acts on which the contract rests, and whlch are recited in the con- 
tract as havlng been done, It Is estopped to deny the truth of the récitals. 
[Ed. Note.— For other cases, see Estoppel, Cent. Dig. §§ 204-210; Dec. 
Dlg. § 78.*] 

7. Estoppel (§ 107*) — Cause of Action — Pleading. 

Where plaintiff's pleading fully stated the facts on which an estoppel 
was predlcated, plaintlfE was entitled to the benefit thereof, though the 
clalm of estoppel was not alleged In terms. 

[Ed. Note. — For other cases, see Estoppel, Cent. Dig. § 297; Dec. Dig. 
S 107.*] 

8. Damages (§ 124*) — Bbbach or Contract — Losa oï Profits. 

In an action for breach of a clty's contract for plalntifC's construction of 
a waterworks System, plaintiff's right to recover lost profits was not af- 
feeted by the fact that if, during the time flxed for performance, there 
had been high water in a river, the profits would hâve been greatly les- 
sened, it appearing that, at the time suit was brought, the contract period 
had passed and the physical conditions had become matters of history. 

[Ed. Note.--For other cases, see Damages, Cent. Dig. §§ 326-338 ; Dec. 
Dig. § 124.*] 

9. Appeal and Errob (§ 1078*) — Waiver or Error — Failure to Argue. 

Errors not argued in the brief of plaintifï in error will be regarded as 
walved. 

[Ed. Note.^For other cases, see Appeal and Error, Cent. Dig. §§ 4256- 
4261 ; Dec. Dig. i 1078.*] 

In Error to the District Court of the United States for the Western 
Division of the Southern District of Ohio ; Howard C. l^olHster, Judge. 

Action by the Harrison Construction Company against the City of 
fronton, Ohio. Judgment for plaintiff, and défendant brings error. 
Affirmed. 

In March, 1907, the city of Ironton and the Harrison Construction Com- 
pany entered into a written contract by which the latter agreed to construct 
for the former a waterworks plant consisting of a battery of wells and a 
pipe Une, ail for a stated price. The contract provided that the work should 
be done under the supenàsion of the engineer, and left very broad dlscre- 
tionary powers to the engineer. Section 10 reads thus: 

"Whenever the word 'engineer' is used in thls contract and spécifications, 
it refers to Alexander Potter, chief engineer in charge of the work, or in 
the case of the death or disabllity .of the said Alexander Potter, such other 
person as may be appointed by the city or the engineer, as the case may be." 

Before work under the contract was begun, the city appointed Mr. Oliver 
as engineer. He directed the Construction Company to proeeed with the 
work ; it refused so to do because it was entitled to the supervision of Mr. 
Potter, w ho was neither dead nor disabled ; the city declared the contract 
forfeited, and relet the work at a higher price, aud in October, 1907, brought 
suit in a common pleas court of Ohio against the company to recover the 
excess price whlch the city had been compelled to pay on the reletting. 
The Company denied that it had broken the contract, but did not set up by 
way of counterclaim or ofCset its own claim for damages. Thls suit resulted 
in judgment for the city, rendered May 10, 1910, but thls judgment never 
became final ; the appellate courts eventually reversed and remanded for a 
new trial. In June, 1909, the company brought this action in the District 
(then Circuit) Court against the city. Its amended pétition set up the making 
of the contract and its breach by the city's refusai to permit the company to 
proeeed under Mr. Potter's direction and insistance that it proeeed under 
the plans of the new engineer. The pétition claimed damages for the com- 

♦For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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pany's lost expansés and values attending its furnishlng ot apparatus and 
materials in préparation for the eontract, and for the loss of the profits 
wliicli it would hâve made by performance. The amended answer set up, 
for a flrst défense, the proceedings in the state court, and clalmed that, by 
reason thereof, the District Court was without jurisdictlon, and the action 
should abate, or, at least, that the action should be stayed untll the final 
disposition of the case in the state court. For a second défense, it "dénies 
that Alexander Potter was employed as engineer on behalf of sald clty of 
Ironton to supervise and construet said waterworks and improvements ; dé- 
nies that said city wrongfully or otherwlse refused to allow said Potter 
to act as engineer in the construction of said waterworks improvement, but 
on the contrary avers that said Potter never was at any time employed for 
the purpose of supervising or constructing said waterworks improvement." 
By cross-petition, the city then set up practically the same claim made in its 
suit in the state court,' and asked damages accordingly. 

TJpon thèse issues, the case came on for trial, and resulted In a verdict 
and judgment for the construction Company. The city brings thls writ of 
error. 

A. J. Layne, City Solicitor, of Ironton, Ohio (A. R. Johnson, of 
Ironton, Ohio, of counsel), for plaintiff in error. 

Paxton, Warrington & Seasongood, of Cincinnati, Ohio, and Lum, 
Tamblyn & Colygr, of Newark, N. J. (Murray Seasongood, of Cincin- 
nati, Ohio, of counsel), for défendant in error. 

Before KNAPPEN and DENISON, Circuit Judges, and COCH- 
RAN, District Judge. 

DENISON, Circuit Judge (after stating the facts as above). [1, 2] 
1. The city complains that this suit was not abated, or, at least. stayed, 
because of the prior suit in the state court. Of this claim it is suffi- 
cient to say that there had been no final judgment in the state court; 
that the plea was therefore, in eiïect, not one of prior adjudication, 
but one of prior suit pending, and that a prior suit pending in a state 
court will not abate a later suit in a fédéral court, even if between the 
same parties upon the same issue, and even if the two courts are in the 
same district of the same state. City v. Clark (C. C. A. 6) 62 Fed. 694, 
10 C. C. A. 591 ; Bank v. Stone (C. C.) 88 Fed. 383, 398. The request 
that this suit be stayed until the termination of the other case was, at 
most, an appeal to the discrétion of the trial court, and the inability 
of the Company to recover its damages under the existing issues in 
the state court would properly influence that discrétion ; but it is not 
easy to see why the company did not hâve an absolute right that its 
case in the fédéral court should proceed to judgment. McClellan v. 
Carland, 217 U. S. 268, 282, 30 Sup. Ct. 501, 54 L. Ed. 762. 

[3] 2. It is urged that the laws of Ohio forbid a city to install wa- 
terworks until the State Board of Health has approved the plan, and 
that, for lack of this approval, the eontract was invalid. It is by no 
means clear that the State Board of Health did not give to this plan 
ail the approval which the statutes contemplate ; however that may be, 
the rules of pleading in Ohio clearly require that if a matter of this 
nature is to be urged in défense, it should be pleaded, and neither the 
answer nor the amended answer présents any such issue. It was there- 
fore properly disregarded. 
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[4] 3. This brings us to the real question in the case, — which party 
broke the contract? The provisions for engineering supervision do 
not amount to that délégation of power which is forbidden to a munici- 
pal corporation ; they are f airly incidental to the making of such a con- 
tract ; but they are very broad ; they make it clear that the personality 
of the engineer was a material élément in inducing the contract, and 
sharply distinguish this case from those where the engineer had only 
to see that the spécifications were satisfied. City of Brooklvn v. Brook- 
lyn Ry. Co., 47 N. Y. 475, 7 Am. Rep. 469 ; Burke v. Kansas City, 34 
Mo. App. 570. Under this contract, the engineer had broad power to 
construe every provision, and final power to arbitrate ail the technical 
disputes that might arise (see Memphis Co. v. Brown [C. C. A. 6] 166 
Fed. 398, 403, 93 C. C. A. 162) ; he could direct work to be omitted, 
or added, and could fix the price of each ; he could détermine how f ast 
the work should be pushed, and how many men should be employed; 
he could make "changes in the line, grade, form, plan, position, di- 
mensions or material." It is not too much to say that under this con- 
tract, the manner in which the engineer exercised his powers would dé- 
termine whether there would be profit or loss, and it is clear to us that 
the contractor was entitled to hâve the supervision of that engineer 
who was named, or of his successor, appointed in the manner agreed. 

If, after the making of the contract, the city had discharged Mr. 
Potter and appointed Mr. Oliver, troublesome questions would arise. 
The rightfulness of Mr. Potter's discharge might hâve to be litigated, 
as best it could, in a suit to which he was not a party, and whether such 
discharge was a "disability," and who would then bave the power to 
appoint a successor, would hâve to be determined. The présent case 
does not présent thèse embarrassments. The city, by its pleading, de- 
liberately, and doubtless for what seeemed to it good reasons, adopted 
the position that Mr. Potter never had been employed and was not em- 
ployed at the date of the contract. It never bas relied upon the posi- 
tion that he was rightfuUy discharged, and that his successor was ap- 
pointed pursuant to the contract. It never bas tendered that issue. 
It "avers that said Potter never was at any time employed for the pur- 
pose of supervising or ' constructing said waterworks improvement" ; 
therefore, we bave only this défense to consider. 

[5, 6] The city cannot be heard to make this défense. Section 10 
of the contract is, in effect, a récital and représentation that Mr. 
Potter bas been employed. The city had unquestioned power to em- 
ploy him. It is to be presumed that the company entered into the con- 
tract in reliance upon this représentation ; and for the city now to deny 
its truth is an act of bad faith which cannot be permitted. Where a 
municipal corporation bas power to make a contract, and has power to 
do the preliminary acts upon which the contract resta, and which are 
recited in the contract, it is estopped to deny the truth of the récitals ; 
and that a sufficiently thorough examination of the corporate records 
would hâve shown the récital to be inaccurate is no défense. This 
court has f requently so held. Cadillac v. Woonsocket, 58 Fed. 935, 940, 
7 C. C. A. 574; Défiance v. Schmidt, 123 Fed. 1, and cases cited on 
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page 7, 59 C. C. A. 159; Bradford v. Cameron, 145 Fed. 21, 23, 76 C. 
C. A. 21. 

[7] 4. It is urged that this is giving the company the benefit of an 
estoppel against the city, though an estoppel is not pleaded, and that 
this benefit cannot otherwise be claimed. The company's pleading hère 
does fully state the facts out of which the estoppel arises, and that is 
enough ; to daim the estoppel in so many words is merely to state a 
conclusion of law. This is not required. 

[8] 5. It is insisted that the company was not entitled to recover 
lost profits, and that the charge was erroneous on this subject. Further 
and more spécifie instructions on this subject might well hâve been giv- 
en, and doubtless would hâve been given upon request; but the city 
made no request or exception, except to raise the point that no lost 
profits could be awarded. We find no sufficient reason for this position. 
True, the profits were unusually contingent in their character. If 
there had been high water in the river during ail the period provided 
for the work, performance would hâve been impossible; abnormally 
high water or storms would hâve increased the expense and lessened 
the profits ; but difficulties of this class are attendant on most construc- 
tion work, and they do not make the profits so spéculative as to be no 
proper basis for damages. When the suit was brought, the contract 
period had passed, and the physical conditions had become matters of 
history instead of conjecture. The recovery permitted was not beyond 
the rule. Philadelphia Co. v. Howard, 54 U. S. (13 How.) 307, 344, 
345, 14 L. Ed. 157; U. S. v. Behan, 110 U. S. 338, 346, 4 Sup. Ct. 81, 
28 L. Ed. 168; Anvil Co. v. Humble, 153 U. S. 540, 549, 14 Sup. Ct. 
876, 38 L. Ed. 814; Farmers' Co. v. Eaton (C. C. A. 8) 114 Fed. 14, 
17, 51 C. C. A. 640. 

[9] 6. Errors are assigned on the admission and rejection of évi- 
dence. We find no prejudicial error. The most plausible objections 
urged upon the oral argument were not mentioned in the city's brief ; 
and it is not clear enough that in view of the whole record there was 
any error, or, if there was, that it materially afïects the resuit, to jus- 
tify us in disregarding our practice to consider as waived errors not 
argued in the brief, which by our rule 20 is required to specify the 
questions involved. Ireton v. Pennsylvania Co. (C. C. A. 6) 185 Fed. 
84, 86, 107 C. C. A. 304. 

The judgment is affirmed, with costs. 



In re FECHHEIMER FISHEL CO. 
(Circuit Court of Appeals, Second Circuit February 26, 1914.) 

No. 195. 

L OORPOEATIONS (§ 470*) — CAPITAL STOCK "PeEFEEEBD STOCK" "BOND." 

So-called debenture bonds issued by a corporation to its organizers, pro- 
viding that they should be subordinate to the claims of gênerai business 
ereditors, that upon liquidation or dissolution or final distribution of the 
assets such ereditors should be entitled to priorlty of payment In full 

•For other cases see saine toplc & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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over the bonds, that the bonds should bear Interest payable eut of the 
earnings before any dividends should be set apart or pald on the stock 
and which should be cumulative, and that upon liquidation or dissolution 
or final distribution Of the assets the bonds after payinent of debts should 
be entitled to the whole residue of the company's assets, were in effect 
preferred stock, since the dlstinguishlng feature of a bond is an obliga- 
tion to pay a fixed sum of money wlth stated Interest while the distin- 
guishing feature of stock is a part ownership of the assets and a right to 
participate in the management and share in the surplus profits and in the 
surplus assets upon dissolution. 

[Ed. Note. — For other cases, see Corporations, Dec. Dlg. § 470.* 
' For other définitions, see Words and Phrases, vol. 6, p. 5500; vol. 1, 
pp. 830-834 ; vol. 8, p. 7592.] 

2. CoEPOEATioNS (§ 565*) — Capital Stock — Redtjction — Pubchase of Own 

Stock. 

Under Pénal Lave K. T. (Consol. Laws, c. 40) § 664, subd. 5, provid- 
Ing that a director of a corporation concurring in any vote or act by 
which it is Intended to apply any portion of the funds of the corporation 
except surplus profits to the purchase of its own stock is guilty of a mis- 
demeanor, a note given in New York by a New York corporation engaged 
In business in that state in payment of its own stock, though given in 
■ good faith and' at a tlme when the company was solvent, was unen- 
forceable as against creditors where the corporation was insolvent at ma- 
turity ; the note being in efCect a promise to pay out of surplus profits if 
payment could be made without préjudice to creditors. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2281, 2282 ; 
Dec. Dig. § 565.» 

Right of corporation to retire or reduce ita own stock, see note to Allen 
T. Francisco Sugar Co., 114 0. C. A. 469.] 

3. Corporations (§ 544*) — Insolvenct — Assets as Trust Fund. 

The assets of an insolvent corporation are subject to a trust for the 
benefit of its creditors. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2162-2169 ; 
Dec. Dlg. § 544.*] 

4. Corporations (§ 566*) — Capital Stock — Réduction — Purchase of Own 

Stock. 

Where a so-called debenture bond Issued by a corporation to one of its 
organizers and offlcers, which had the characteristic features of preferred 
stock, but which had a definite due date, was surrendered to the corpora- 
tion in exchange for a note afterwards renewed, but was never canceled, 
and its surrender was apparently to évade the provision thereof making it 
subordinate to the claims of gênerai business creditors, the rights of cred- 
itors to priority upon the subséquent insolvency of the corporation did not 
dépend upon whether they beeame creditors before or after the maturity of 
the bond or of the original note; no part of the capital stock having 
been withdrawn, and the creditors having given crédit on the strength of 
the unreduced capital. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2283-2286 ; 
Dec. Dlg. § 566.*] 

5. Paetneeship (§ 42*) — Organizers of Corporation — Effect of Ageeement. 

An agreement between the organizers of a corporation, limiting their 
right to sell their stock and bonds to a sale to the other members, and 
providing that if the other members did not wish to purchase the cor- 
poration should be dissolved and liquidated, did not destroy its charac- 
ter as a corporation or make it a partnership. 

[Ed. Note. — For other cases, see Partnership, Cent. Dig. § 57 ; Dec. Dlg. 
§ 42.*] 

•For other cases see Bame topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Appeal f rom the District Court of the United States for the South- 
ern District of New York. 

In the matter of the Fechheimer Fishel Company, bankrupt. From 
an order confirming an order of the référée postponing the payment 
of any dividend upon the claim of the estate of Bernard Rothenberg, 
deceased, until after the claims of gênerai creditors had been paid in 
fuU, Albert Dellevie, as sole surviving executor, appeals. Affirmed. 

The Fechheimer Fishel Company Is a corporation organlzed under the laws 
of the State of New York and doing business in the city of New York. Its 
capital stock was fixed at $550,000, divided Into 5,500 shares of the par value 
of $100 per share, and of this amount ail but $20,000 was Issued. In addition 
debenture bonds aggregating $550,000 were authorized, ail of which were is- 
sued except $20,000 retained in the treasury of the corporation for future use. 
The bonds and stocks were issued to the organizers of the corporation, each 
of whom held, dollar for dollar, equal amounts of bonds and of stock. 

By agreement, made part of the bonds, it was provided that "bonds" and 
stock should be inséparable and that on any sale of "bonds" an equal amount 
of stock should go with them. The right to sell or dispose of the bonds and 
stock held by any member of the corporation was limited to a sale to the 
other members in the manner provided by the agreement, and it was required 
that on the retirement of any member, for any reason, bis bonds and stock 
should be sold to the other members at the book value of the bonds or else 
that the corporation should be dissolved and liquidated. 

On November 1, 1909, Bernard Rothenberg was the holder of a "bond" of 
the Fechheimer Fishel Company for $50,000 and a Uke amount of its stock 
and was also treasurer of the company. On that date he indorsed in blank 
and delivered to the company the "bond" and the certlflcate for the stock and 
received from the company a note for $50,000, dated November 1, 1909, pay- 
able two years after date, with interest at 6 per cent, per annum, payable 
semiannuallj'. He also received an agreement by the company to pay Mm an 
additional 2 per cent, per annum so as to make the interest on the note equal 
to the interest on the bond. This agreement was not actually dated or deliv- 
ered until January, 1910, but was apparently part of the same transaction In 
which the note was given. This note was entered by Rothenberg himself in 
the company's bills payable book, but on the last page, and not where such 
an entry would naturally appear. The bond and stock were put, in an enve- 
lope marked with Rothenberg's name, in the company's safe. The bond was 
never canceled in the manner customary when bonds were surrendered. On 
August 9, 1911, this note was renewed by a new note for the same amount, pay- 
able November 1, 1912, accompanied by a similar agreement for the payment 
of additional interest. This is the note on which the claim i.s made. The 
Fechheimer Fishel Company was adjudicated bankrupt. 

It vk'as conteuded by the trustées in bankruptcy and held by the référée and 
by the court below: 

First, that the so-called "bonds" were in reality merely a form of preferred 
stock and as such subject to the gênerai rules of law applicable to a corpora- 
tion's purchase of its own stock. 

Second, that the corporation had no right to buy its own stock unless it 
was possessed of net profits sufflcient to pay therefor without diminishing the 
fund upon which creditors had a right to rely. 

Third, that the claimant was bound by the terms of tbe "bond" or stock 
and could not receive any payment in advance of gênerai creditors. 

Colby & Goldbeck, of New York City (Edward D. Brown, of New 
York City, of counsel), for appellant. 

Louis F. Doyle and Joseph M. Proskauer, both of New York City, 
for trustées in bankruptcy. 

Before LACOMBE. WARD, and ROGERS, Circuit Judges. 
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ROGERS, Circuit Judge (after stating the facts as above). [1] It 
is necessary in the first place to détermine the real nature of the so' 
called "debenture bonds" which this corporation issued. The courts 
hâve determined that the fact that an instrument is called a "bond" is 
not conclusive as to its character. It is necessary to disregard nomen- 
clature and look to the substance of the thing itself. The distinguish- 
ing feature of a bond is that it is an obligation to pay a fixed sum of 
money with stated interest. The distinguishing feature of stock is that 
it confers upon its holder a part ownership of the assets of the cor- 
poration and gives him a right to participate in the management of the 
corporation and to share in the surplus profits and on dissolution to 
share in the assets which remain after the debts are paid. 

The "debenture bonds" involved in this case provide on their face 

as follows: 

"This bond is issued subject to and with the beneflt of the terms and con- 
ditions endorsed thereon, wMch are deemed part of it." 

Amongthe conditions so indorsed on the bonds was the following: 

"Ail the bonds of said séries A are to be subordinate to the claims of the 
gênerai business creditors of said company, and upon liquidation or dissolu- 
tion of said Company or upon the final distribution of its assets, such cred- 
itors shall be entitled to priorlty of payment in full over said bonds." 

Another condition indorsed on the bonds provides that the said 
debenture bond shall be entitled to receive out of the earnings inter- 
est at the rate of 8 per cent, per annum before any dividend shall be 
set apart or paid on the stock of the company, and that such interest 
shall be cumulative. It is also provided that, upon the liquidation 
or dissolution of the company's business or the final distribution of 
its assets, the said debenture bonds shall after payment of the debts 
of the company be entitled to the whole residue of the company's as- 
sets. Ail thèse features are quite characteristic of stock. They are 
not at ail characteristic of bonds. And we are satisfied that no error 
was committed by the court below in holding that thèse so-called 
"bonds" were in efïect preferred stock. Burt v. Rattle, 31 Ohio St. 
116; Hilson Co. v. State Board of Assessors, 82 N. J. Law, 2, 80 Atl. 
929; Cass v. Realty Securities Co., 148 App. Div. 96, 132 N. Y. Supp. 
1074, aiifirmed 206 N. Y. 649, 99 N. E. 1105. 

The bond for $50,000 which Rothenberg surrendered to the com- 
pany on November 1, 1909,being in effect preferred stock of the com- 
pany, the transaction was therefore a purchase by the company of its 
own stock and payment therefor by the issue of its own note, which, 
after renewal, matured when the company was insolvent. We are 
thus led to inquire whether the company had the right to purchase 
the stock and, if so, under what conditions. 

The courts are not at ail agreed concerning the right of a corpora- 
tion to purchase its own stock. 

The view that a corporation cannot buy its own stock without an 
express grant is based on the following grounds : 

1. That corporations cannot increase or diminish their capital stock 
without the sanction of the Législature. 

2. That such a transaction is a fraud upon creditors. 
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3. That it is foreign to the purposes for which the corporation was 
created. 

In England the courts, in a long and unbroken line of décisions, 
hâve held that a corporation, unless expressly authorized to do so, 
cannot purchase its own stock. The leading case in that country up- 
on the subject was decided in the House of Lords in 1887, Trevor 
V. Whitworth, L. R. 12 App. Cas. 409. 

In the United States the courts of some of the states hâve followed 
the English rule. But the clear weight of authority upholds the right 
of a corporation to buy its own stock if the purchase is made in good 
faith and does not préjudice the rights of creditors. Cook on Cor- 
porations, vol. 1 (7th Ed.) § 311. 

The text-writers hâve arrayed themselves generally on the side of 
the EngHsh rule. Thompson- on Corporations says, in volume 2, § 
2054: 

"The rule whlch forblds a corporation thus to employ Its funds rlses to the 
grade of a rule of public pollcy; and Is so strong that although power Is 
conferred upon the company to deal In the shares of Joint-stock companlea 
generally, thls does not authorize it to deal In Its own shares." 

Machen on Modem Law of Corporations says, in volume 1, § 628: 

"In America, many courts uphold the same sound and wholesome doctrine 
as the English cases. But It must be conceded that a somewhat larger num- 
ber of the American courts hâve taken the view that a corporation may wlth- 
ont express statutory authority purchase its own shares, provided the pur- 
chase is entered into bona fide and does not endanger the daims of creditors. 
It should be observed that the American cases which agrée with the Eng- 
lish doctrine are often well cansidered and fuUy reasoned, whereas those 
which uphold the contrary view generally lack any extended examinatlon of 
the subject" 

Mr. M'orawetz, in his work, says in volume 1, § 112: 

"No verbiage can disguise the fact that a purchase by a corporation of 
shares in itself really amounts to a réduction of the company's assets, and 
that the shares purchased do in fact remain estinguished, at least until the 
reissue bas taken place. The fact that such a transaction may not necessari- 
ly be Injurions to any person is not a sufflcient reason for supporting it. It 
is contrary to the fundamental agreement of the shareholders, and is con- 
demned by the plainest dictâtes of sound policy. To allow the directors to 
exercise such a power would be a frlghtful source of unfalrness, mismanage- 
ment, and corruption. It is for thèse reasons that a shareholder cannot be 
allowed to withdraw from a corporation with his proportionate amount of 
capital, either by a release and cancellatlon before the shares hâve been paid 
up, or by a purchase of the shares with the company's funds." 

We hâve referred to the opinions of thèse writers because we think 
that, in recognizing the right of a corporation to buy its own stock, 
they indicate the necessity of confining the right to purchase within 
strict limits. Indeed, the dangers incident to the récognition of the 
right has led the Législatures in a number of the states to prohibit the 
right altogether. And Congress in enacting the law relating to na- 
tional banks has denied to such banks any right to purchase their own 
stock. 

[2] The corporation which purchased its stock in the case at bar 
was organized under the laws of New York, was engaged in business 
in New York, and entered into the purchase of the stock in New 
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York. And under the law of New York a corporation has the right 
to purchase its own stock. Citv Bank of Columbus v. Bruce, 17 N. 
Y. 507 (1858); Vail v. Hamilton, 85 N. Y. 453, 457 (1881); Joseph 
V. Raff, 82 App. Div. 47, 54, 81 N. Y. Supp. 546, affirmed 176 N. Y. 
611, 68 N. E. 1118. But the purchase must be made out of surplus 
profits and cannot be made from the capital. The Pénal Law of the 
State provides, in section 664, that : 

"A director of a stock corporation, who concurs in any vote or act of tlie 
dlrectors of such corporation, or any of thein, by whicli it is iritended : 
* * * (5) To apply any portion of the funds of sucli corporation, except 
surplus profits, dlrectly or Indlrectly, to the purchase of shares of Its own 
stock — ^Is gullty of a misdemeanor." 

In Richards v. Wiener Co., 207 N. Y. 59, 65, 100 N. E. 592, 593 
(1912), the Court of Appeals, in speaking of an agreement by the cor- 
poration to purchase its own stock, said : 

"The contract itself, therefore, was perfectly légal subject to certain lim- 
itations upon its enforceability. If when the time came défendant had a suffi- 
cient surplus, the contract would be enforced. If it had not, the contract 
could not be enforced." 

But the contract in that case involved an agreement by the cor- 
poration to purchase its stock on a certain contingency. The agree- 
ment was made with one who had bought his stock on the corpora- 
tion's promise to employ him in its business, with the right reserved 
to discontinue his employment at its option, and, in case of a discon- 
tinuance, the corporation bound itself to repurchase his stock if he 
so desired. What the court held was that the agreement was not in- 
valid, but that its enforceability depended upon whether "when the 
time came" it had a sufficient surplus. In that case the time for the 
payment for the stock would be concurrent with the seller's' exercise 
of his option to sell. But this is not décisive of the case at bar. In 
the case before us the time for the payment of the stock was not con- 
current with the purchase but was postponed for two years and then 
again postponed for an additional year. Assuming that the corpora- 
tion was solvent when the stock was purchased and that the contract 
was therefore valid at that time, the question we hâve to décide is as 
to the efïect of the subséquent insolvency of the corporation upon this 
obligation of the company to pay for the stock. We are not aware 
that the New York courts hâve dealt with that question, and we must 
décide it upon principle with the aid of such light as the decided cases 
throw upon it. 

The courts hâve decided in numerous cases that a corporation can- 
not buy its own stock if at the time it is insolvent. Tiger Bros. v. 
Rogers, etc., Co., 96 Ark. 1, 130 S. W. 585, 30 L. R. A. (N. S.) 694, 
Ann. Cas. 1912B, 488 (1910) ; Currier v. Eebanon Slate Co., 56 N. 
H. 262 (1875) ; Alexander v. Relfe, 74 Mo. 495 (1881) ; Hall & Farley 
V. Alabama, etc., Co., 173 Ala. 398, 56 South. 235 (1911). 

There is no évidence in this case that, at the time the agreement 
was made to buy Rothenberg's stock, the company was insolvent. But 
we are not by any means to understand that a corporation has a right 
to buy its own stock simply because it is solvent at the time, because 



IN EE FECHHEIMBB FISHEL OO. 363 

if it becomes insolvent thereafter and before payment bas been made, 
or if it is made insolvent by the transaction, the payment cannot be 
made, for the Pénal Law of the state makes it a crime to apply any- 
thing but "surplus profits" to the purchase of the stock, and there are 
no such profits which can be applied. 

In Fitzpatrick v. McGregor (1909) 133 Ga. 332, 340, 65 S. E. 859, 
862 (25 L. R. A. [N. S.] 50), the court déclares that the creditors of 
the corporation can question the purchase "when the circumstances 
are such as to show that the transaction was fraudulent in fact, or 
that the corporation was insolvent, or in process or contemplation 
of dissolution at the time the purchase or exchange was made, and 
also that the transaction diminished their (the creditors') security for 
the debts due them." 

The courts also recognize the right of a corporation to take its 
own stock in payment of a security for antécédent debts when it is 
necessary to do so. Cook on Corporations (7th Ed.) § 892. 

But there is no évidence in this case that Rothenberg was indebted 
to the Company at the time this purchase of the stock took place, 
or that he was insolvent at that time or at any other time, or that 
the stock was taken in payment of an antécédent debt. On the con- 
trary, in the case at bar the corporation bought the stock outright and 
gave its note in payment therefor. 

The note for $50,000 due November 1, 1912, which is the basis 
of the claim involved in this case is a renewal of a note for the same 
amount given by the bankrupt on November 1, 1909. Whatever 
infîrmity inhered in the original note attached to the renewal note. 
Hamor v. Taylor-Rice Engineering Co. (C. C.) 84 Fed. 392, 398 
(1897). As the note was given by the corporation for its own stock, 
the right to enforce payment out of the assets of the corporation 
dépends upon the existence of surplus profits. 

If at the time the stockholder receives payment for his stock the 
payment préjudices the creditors, payment cannot be enforced. If a 
stockholder sells his stock to a corporation which issued it, he sells 
at his péril and assumes the risk of the consummation of the trans- 
action without encroachment upon the funds which belong to the cor- 
poration in trust for the payment of its creditors. 

The right of the creditors of the corporation cannot be defeated 
by the fact that at the time the transaction was entered into the seller 
of the stock and the ofïicers of the company who purchased it were 
acting in good faith and supposed that the company was solvent. 

The Suprême Court of Illinois in Commercial National Bank v. 
Burch, 141 m. 519, 31 N. E. 420, 33 Am. St. Rep. 331, said: 

"Purchase of its own stock by a corporation by the exchange of its prop- 
erty of equal value, though made in good faith and without any élément of 
fraud," or "anything in the apparent condition of the" corporation "to in- 
terfère wlth the making of the exchange, will not be allowed where it in- 
juriously afCects a créditer of the" corporation, "even though the fact of the 
indebtedness was not at the time established or bnown to the stockholders. 
» * * rphe capital stock of" a corporation "is a fund set apart for the 
payment of its debts, and the directors * * * hold it in trust for that 
purpose. * * » The shareholders of the corporation are eonclusively 
charged wlth notice of the trust character which attaches to Its capital stock. 
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As to It they cannot occupy the status of innocent purchasers," and, when 
"they hâve in their liands any of the trust fund, they hold it cum onere, sub- 
ject to ail equities whlch attaeh to It" 

In Clapp V. Peterson, 104 111. 26 (1882), the same court, after stat- 
ing that the shareholders of a corporation are conclusively charged 
with notice of the trust character which attaches to its capital stock 
and that when they hâve any of this trust fund in their hands they 
hold it cum onere, subject to ail the equities which attaeh to it, went 
on to say : 

"It Is objected, against the prineiples above stated, that the cases in whlch 
they were declared were where there vvas actual or construetive fraud or un- 
faimess, where the corporations were insolvent, or in process of being wound 
up. The question naturally would arise mostly In such circumstances, but 
the prineiples enunciated are gênerai in scope, foUowing from the nature of the 
capital stock of corporations, and the relation of a stockholder to the corpo- 
ration, and we know of no limitation of their application as above suggested." 

In this statement we fully concur. There can be no such limitation 
of the principle. 

The Suprême Court of Connecticut, in Crandall v. Lincoln, 52 Conn. 
73, 52 Am. Rep. 560 (1884) said: 

"If the view we hâve taken of the character and nature of this stock is 
Sound," that it Is a trust fund for the security of creditors, "and we hâve no 
doubt that it Is, the conclusion inevitably foUows that under no circum- 
stances can a stockholder sell his stock to the company and take therefor his 
portion of the capital stock to the préjudice of creditors. The illegality of 
the transaction does net at ail dépend upon the actual knowledge or mala 
fldes of the seller; if he in fact sells to the company and receives in return 
a part of the capital, the policy of the law requires him to know it, and 
conclusively charges him with knowledge. Thus selling, he sells at his péril. 
In no other way can the rights of creditors be protected. The seller can pro- 
tect hiinself by selling to other parties, or he may hold his stock, taking, as 
he is bound to, the rlsk of his investment. The creditor is not bound to as- 
sume any part of the stockholder's risk, and he has no way of protecting 
himself. The law is his only protection." 

The above cases were not based on any local statute, but upon gên- 
erai prineiples. 

[3] In saying that the assets of a corporation constitute a trust 
fund, we are to be understood as referring to the assets of an insolvent 
corporation. A solvent corporation, of course, holds its property as 
any individual holds his. But when a corporation becomes insolvent, 
a trust arises in respect to the administration of its assets for the 
benefit of its creditors. HoUins v. Brierfield, etc., Co., 150 U. S. 371, 
381, 383, 14 Sup. Ct. 127, 37 h. Ed. 1113 (1893); McDonald v. Wil- 
liams, 174 U. S. 397, 401, 19 Sup. Ct. 743, 43 L. Ed. 1022 (1899). 
Hence when a corporation buys its own stock payment cannot be 
made with funds which upon insolvency belong to its creditors in- 
stead of to its stockholders. Cook on Corporations (7th Ed.) vol. 1, 
§ 9, pp. 42, 43. 

In Clark v. E. C. Clark Machine Co., 151 Mich. 416, 115 N. W. 
416 (190S), a corporation purchased some of its own stock for which 
it gave three promissory notes in payment secured by a chattel mort- 
gage. The corporation at the time it made the purchase owed some- 
where within $300. The assets of the corporation were worth about 
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$9,000. The stockholders had ail agreed to the purchase and, if there 
were any creditors existing at the time of the purchase, none of them 
complained. AU the creditors who did complain were subséquent 
creditors who gave crédit with the mortgage on file in the proper 
office, but who insisted that it was not notice to them that the assets 
of the Company had been used to purchase some of the capital stock. 
The court said that the assets of a corporation constituted a trust fund 
not only for the benefit of existing but also for future creditors, and 
that they could not be used in the purchase of outstanding stock to 
the exclusion of subséquent creditors. It added: 

"It is apparent under the record as It now stands that the assets wlll be 
more than siiffident to pay the debts. Should this prove to be the case 
Mr. Wells (whose stock the company purchased) will bç entitled to receive 
out of the surplus sufflcient to pay this amount. The decree will be modifled 
in accoi'dance with this opinion." 

In other words, the right of the vendor of the stock to receive pay- 
ment on the notes given him by the corporation for his stock was not 
conclusively established by the fact that the corporation was solvent 
when the purchase was made. His right turned on the condition of 
the assets at the time payment was to be made and he could only be 
paid out of the surplus if any there should be. 

The Suprême Court of Michigan, in 1906, in Mcintyre v. Bement's 
Sons, 146 Mich. 74, 109 N. W. 45, 10 Ann. Cas. 143, held that an 
agreement by a corporation to take back its stock at cost at the ex- 
piration of two years if the purchaser so wished became void on the 
corporation's becoming insolvent at or before the purchaser sought to 
exercise his option. It was claimed in that case that, if the promise 
when given was valid, subséquent insolvency of the maker would not 
make it invalid. The court admitted that this would be true as re- 
spects the usual and ordinary contracts of corporations and individu- 
als, but held that this principle did not apply to contracts made by a 
corporation for the purchase of its stock. 

The stock of a corporation is its only basis of crédit, and it is of 
vital importance that it be rigidly guarded and protected. Courts hâve 
conceived it to be their duty to detect and defeat any scheme or de- 
vice calculated in any way to place this fund beyond the reach of 
the creditors. Buck, Trustée, v. Ross, 68 Conn. 29, 31, 35 Atl. 763, 
57 Am. St. Rep. 60 (1896). As the illegality of a purchase by a cor- 
poration of its stock rests upon the fact that it withdraws assets upon 
which the creditors hâve a superior right or lien, it seems to us that 
even though the company may hâve been solvent when the contract 
to purchase was made, if it becomes insolvent later or is made in- 
solvent by the transaction and is in that condition at the time when 
payment is to be made, the vendor cannot as against creditors be per- 
mitted to take the assets for that purpose in a state in which the stat- 
utes make it a criminal offense to apply directly or indirectly anything 
but surplus profits to the purchase by a corporation of its own stock. 
If the stockholder postpones the time of payment, he runs the risk of 
the corporation becoming insolvent in the meantime and must be held to 
a knowledge of the fact that he cannot enforce payment if in doing so 
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he deprives the creditors of assets upon which they hâve a lien superior 
to any claim of his. In the case at bar, when the corporation bought the 
stock and gave its note to Rothenberg, it in effect promised to pay 
him $50,000 out of surplus profits and if payment could be made 
without préjudice to creditors. To be sure the note did not so state 
on its face, but that was a condition which the law attached to it and 
which was binding on both Rothenberg and the company. The fact 
that the corporation had a surplus when the note was given is not dé- 
cisive of the case if it was insolvent when the time for payment ar- 
rived. What the rule may be in the absence of such a statutory provi- 
sion as exists in New York we need not now détermine. 

[4] The bond was a promise to pay Rothenberg "and any subsé- 
quent registered holder" $,S0,000 on November 1, 1904. Payment was 
thereafter extended to November 1, 1910. Before that time arrived 
and on November 1, 1909, Rothenberg surrendered the bond and ac- 
cepted a note for $50,000, and it was agreed that he should bave the 
same interest on the note that he was to receive on the bond. That 
note was payable in two years, but before the time for payment came 
a new note was given, dated August 25, 1911, payable November 1, 
1912, which was similar in amount to the bond both as to principal 
and interest. Assuming that the bond was nothing more than pre- 
ferred stock, it is necessary to consider whether the fact that it had 
a definite due date affords any sufficient reason for distinguishing it 
from stock not so limited in time, and making it necessary to hold 
that ail who became creditors after the due date, or after the date of 
the first note or the date of the renewal note should be held to bave 
no claim superior to Rothenberg's upon the assets of the corporation. 
We do not think that under the facts of this case we can make any 
such distinction. The manner in which this corporation sought to con- 
duct its business was extraordinary and altogether unusual. The trus- 
tées charge that the arrangement by which the bond was surrendered 
and the note issued in lieu thereof was devised and executed for the 
purpose of evading and defeating the provision of the bond which re- 
cited that it was to be "subordinate to the claims of the gênerai busi- 
ness creditors of said company, and upon liquidation or dissolution 
of said company, or upon the final distribution of its assets, such cred- 
itors shall be entitled to priority of payment in full over said bonds." 
Whatever may bave been the reasons which influenced Rothenberg 
and the company in their dealings with each other, we are satisfied 
that, if we should construe the note as counsel for Rothenberg ask 
us to construe it, the effect certainly would be to préjudice the rights 
of the creditors, in disregard of the New York statute. The surrender 
of the bond which the company seems never to hâve canceled and the 
giving of the note did not in itself work any réduction in the amount of 
the capital for neither were ever paid, and the $50,000 remained in the 
business being at no time withdrawn. The due date of the bond and the 
due date of the note are alike immaterial under the circumstances of the 
case. At the best they only indicated a time when a réduction of the 
capital stock might bave been made under the agreement, but, as the ré- 
duction was not made, it may be disregarded. There is a well-estab- 
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lished principle to the effect that if an individual, even without any in- 
tention to def raud creditors, disposes of his property without considér- 
ation, those who subsequently become creditors cannot complain or ask 
to hâve the transfer set aside, so that they can reach the property and 
apply it to the payment of their debts. The reason is they hâve not 
been injured or prejudiced in their rights as they gave crédit to the 
debtor in the condition he was in after the transfer was made. The 
courts hâve applied the same principle to the creditors of corpora- 
tions. Graham v. La Crosse & Milwaukee R. Co., 102 U. S. 148, 
26 L. Ed. 106. In the case at bar no part of the capital had been with- 
drawn and paid over to Rothenberg and the creditors gave crédit to 
the corporation on the strength of its unreduced capital. And if, at 
any time after any one of thèse creditors gave crédit on the strength of 
its capital, any part of that capital as distinguished from its surplus 
had been paid over to Rothenberg, such créditer might hâve main- 
tained a suit in equity against him to recover from him and subject to 
the payment of his claim any part of the capital which Rothenberg 
so received. Guiness v. Land Corporation of Ireland, 22 Ch. Div. 
349, 375 (1882); Wood v. Dummer, 3 Mason, 308, Fed. Cas. No. 
17,944 (1824) ; Buck v. Ross, 68 Conn. 29, 35 Atl. 763, 57 Am. St. 
Rep. 60 (1896); Bartlett v. Drew, 57 N. Y. 587 (1874); Singer v. 
Hutchinson, 183 111, 606, 56 N. E. 388, 75 Am. St. Rep. 133 (-1900). 
The court below in its décision stated that "the bankrupt corpora- 
tion was really a copartnership masquerading as a corporation." The 
court added: 

"Reduced to its lowest terms, what Rothenberg did was to convert his 
partnershlp Interest Into a debt of the concern, without liquidation. If he 
can do thls, ail other bondholders could bave done the same thing. So that, 
if this claim is good, every debenture might hâve been converted Into a note ; 
the considération being in each case forbearanee from enforced liquidation. 
Thls seems to me reductio ad absurdum." 

[5] In confirming the order which the court below made, we dis- 
claim any intention of treating this corporation as a partnership. The 
provision by which the corporators agreed that their right to sell their 
stocks and bonds should be limited to a sale to the other members 
of the corporation and that, if they did not wish to purchase, then the 
corporation should be dissolved and liquidated, did not destroy its 
character as a corporation. 

If this corporation is not a corporation in law but is to be regarded 
as a partnership, there can be no reason, of course, why the other 
partners could not hâve bought out Rothenberg's interest. In that 
event the purchase of his interest would work a dissolution and a 
winding up of the partnership; in which case the creditors would be 
paid before the partners. 

But it was as we hâve said, not a partnership, and it is not to be 
treated as one. There is no real analogy between a partnership and 
a corporation, as is clearly pointed out in a case decided in the Hoijse 
of Lords. Birch v. Cropper, L. R. 14 App. Cas. 525, 

The order of the référée was confirmed by the court below, and 
it postponed the payment of dividends out of the bankrupt's estate on 
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the daim of Rothenberg's exécuter for the sum of $50,925 until after 
the claims of gênerai creditors of the bankrupt hâve been paid in fulL 
The order of the court below is affirmed. 



BEDFORD V. J. HENRY JVnLLER, Inc. 

(Circuit Court of Appeals, Pourth Circuit March 4, 1914.) 

No. 1214. 

1. Pleading (§ 236*) — Amekdment — Discrétion of Court — Plea of Set-Oit. 

Where a plea of set-ofC was defectlve In that it was net supported by 
the affidavlt required by law and was not In the form prescribed by the 
rules of court, the court was authorized by Rev. St. § 954 (U. S. Comp. 
St. 1901, p. 696), to deny a motion to reject the set-ofC on that ground 
and to permit défendant to amend Its plea so as to conform to légal re- 
qulrements. 

[Ed. Note.— For other cases, see Pleadlng, Cent. Dlg. §§ 601, 605; Dec 
Dig. § 236.»] 

2. Damages (§ 78*) — Liquidated Damages ce Penalty. 

A bullder, havlng contracted to reconstruct a fédéral building, con- 
tracted with plaintlflf to construct the stone work, the contract providlng 
that tlme, being the essence of the contract between the bullder and the 
United States, was also the essence of the contract In question, and there- 
fore In the event of the contractor's failure to furnlsh material and labor 
provlded for by the contract, and in case of delay to the bullder under 
hls contract wlth the United States beyond the perlod of 12 months, the 
contractor should pay the bullder for each and every calendar day of 
the delay $50, whlch forfeit was to be pald as and for llquidated damages 
and not as a penalty, and was to be taken from any money due thereun- 
der-; it being understood and agreed that the llquidated damages were 
In Heu of actual damages aiislng from such breach of contract. Held, 
that the provision was for llquidated damages and not a penalty. 

[Ed. Note. — For other cases, see Damages, Cent Dlg. §§ 157-163 ; Dca 
Dlg. § 78.*] 

i. Damages (§ 85*) — Liquidated Damages — Contract Provision. 

Défendant, havlng contracted to reconstruct a fédéral building and 
being bound by hls contract to pay $50 a day for delay, let the stone work 
to plaintlfE under a contract providlng that tlme was the essence thereof ; 
that in the event of the contractor's default or delay, causing delay in 
the eompletlon of the work to be performed by the bullder under hls con- 
tract wlth the United States beyond the period of 12 months, then the 
contractor should pay the bullder for each calendar day's delay $50 ; 
and that the forfeit was to be paid as llquidated damages and not as a 
penalty, and was to be taken from any money due under the contract, 
It being agreed that the llquidated damages were In lieu of actual dam- 
ages arlslng from breach of the contract. Held, that such provision was 
not only Intended to indemnify the bullder for loss sustalned by delay 
under hls own contract by being required to pay damages to the United 
States, but also to indemuify against other damages whlch mlght be sus- 
talned by the bullder ; and hence he, havlng been relieved by the gov- 
ernment from llability under the dally damage clause of hls own con- 
tract, was only entltled to recover under such clause in plaintiff's cou- 
tract such actual damages as could be proved. 

[Ed. Note.— For other cases, see Damages, Cent. Dig. §§ 179-181, 183- 
187 ; Dec. Dlg. § 85.*] 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Error to the District Court of the United States for the Eastern 
District of Virginia, at Richmond ; Edmund Waddill, Jr., Judge. 

Action by A. C. Bedford, suing for the use and benefit of the 
American National Bank, his assignée, against J. Henry Miller, In- 
corporated. From a judgment for plaintiiï, but for less than the 
relief demanded, resulting from an allowance of a set-ofï, plaintifï 
brings error. Reversed and remanded. 

C. V. Meredith and Emmett Seaton, both of Richmond, Va. (Mere- 
dith & Cocke, of Richmond, Va., on the brief), for plaintiiï in error. 

L. L. Lewis and Hill Carter, both of Richmond, Va., for défendant 
in error. 

Before PRITCHARD and WOODS, Circuit Judges, and ROSE, 
District Judge. 

WOODS, Circuit Judge. The défendant, J. Henry Miller, incorpo- 
rated under the laws of Maryland, contracted with the United States 
on March 26, 1910, for the reconstruction of the fédéral building in 
the city of Richmond, the work to be completed by December 1, 1911. 
On May 11, 1910, the plaintiff, A. C. Bedford, agreed as subcontractor 
with the défendant to do the stone work by May 11, 1911, for the 
sum of $190,000, payable in installments as the work progressed. On 
December 21, 1912, the plaintiff brought this action in the law and 
equity court of the city of Richmond, alleging full performance of 
his contract, and indebtedness of the défendant to him in the sum of 
$23,406.29, after allowing ail crédits. The cause having been re- 
moved on the ground of diversity of citizenship to the District Court 
of the United States for the Eastern District of Virginia, the défend- 
ant pleaded nonassumpsit, and with this plea gave notice that on the 
trial it would seek to recoup or set off damages for 392 days' delay in 
the complëtion of the work, at $50 a day; that being the per diem 
measure of damages fixed in the contract. The défendant also set up 
as a separate item a claim for $5,000 damages for delay in the com- 
plëtion of the approach work within the time required by the con- 
tract, and several charges for labor and material furnished to plaintiff, 
amounting to $1,403.18. The District Judge overruled a motion to 
reject the set-off, made on the ground that it was not supported by 
the affidavit required by law, and was not in the form prescribed by 
the rules of court, and allowed the défendant to amend so as to con- 
form his pleading to the légal requirements. At the trial the claim 
for the separate item of $5,000 damages was withdrawn ; the separate 
account of $1,403.18 was submitted to the jury; and the peremptory 
instruction was given to the jury that the defendant's claim for 
liquidated damages of $50 a day for 392 days must be allowed as a 
set-off. The verdict and judgment was in favor of the plaintiff for 
$3,516.30, with interest from December 7, 1912 

[1] The error assigned in the refusai to reject defendant's pleas 
because of absence of the affidavit required by law was abandoned 
at the argument. There is no ground for assignment of error in al- 
lowing the défendant to amend rather than in rejecting its plea because 
of a defect in form only. The discrétion of the court to allow amend- 
212 F.— 24 
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ments is so clearly conferred by section 954 of the Revised Statutes 
(U. S. Comp. St. 1901, p. 696) that it is unnecessary to cite any of 
the numerous cases on the subject. When a party gets his cause of 
action, or his défense, or his appeal, before a court of compétent 
jurisdiction, he should not be turned out before trial of the merits of 
the controversy, except in obédience to a clear statutory mandate, or 
on a showing of gross carelessness or bad faith. The absolute dis- 
missal of a plea or an appeal, for errer in a matter of mère procédure, 
is in reality the infliction of the severest penalty for a minor fault, 
and is suggestive of the excessive punishments formerly infiicted for 
minor offenses in the administration of the criminal law. Conformity 
to rules of procédure is important, but usually it may be secured by 
imposing as a condition of amendment the payment of costs or other 
penalty, short of dismissal, on the party or his counsel, as circum- 
stances may require, for négligence or inadvertence. 

The vital question in the cause is whether the plaintifï was bound 
at ail events to pay as liquidated damages the sum of $50 a day for the 
time he was in de fault in the performance of his contract. The agree- 
ment on this subject was as follows: 

"It Is further covenanted and agreed by and between the parties hereto 
that, the time heing the essence of the said contract hetween the huilder and 
the United States of America, it is also the essence of this contract, and there- 
fore In the event of the failure on the part of the contraetor to furnish the 
materlals and labor provided for by this contract to be furnished by him 
<when and as requlred as aforesaid), within a reasonable time after such 
request, not to exceed five (5) days, or In the event of the failure of the con- 
traetor to furnish and set ail the stone work required for the building proper 
(not including the approach work, pointing up or cleaning down) within twelve 
months after the date of this contract, or in event of the contracter furnish- 
ing materlals which shall be condemned or rejected, thereby causing delay 
in the érection, construction or completion of the work to be performed by 
the bullder under his contract with the United States of America, beyond said 
period of ticelve montlis, then and in either event the contraetor shall pay to 
the builder for eaoh and every calendar day of such delay the sum of fifty 
dollars ($50.00). The completion of the approach work, pointing up and 
cleaning down to be done in such time as tîie bullder shall direct to be not 
less than flfteen (15) months after the date of this contract, or as will permit 
the building to be finished in contract time as hereinbefore provided for, to 
wit, on Deeember 1, 1911. The above forfeit is to be paid as and for liq- 
uidated damages and not as a penalty and is to be taken from any money due 
hereunder. The said measure of such liquidated damages being flxed and 
agreed upon as the sum specified as the damages which will be sufflered by 
the builder by reason of such default are difflcult to estlmate with exactness, 
and it is understood and agreed by the parties hereto that said liquidated 
damages are in lieu of the actual damages arising from such breach of this 
contract." 

The builder, Henry Miller, did not perform his contract by com- 
pleting the entire work by Deeember 1, 1911. But, under authority 
conferred by statute, the secretary of the treasury, for reasons ap- 
pearing to him sufficient, remitted the claim of the government against 
him for $50 a day liquidated damages, and paid Henry Miller, the 
builder, the entire contract priée. Thus it appears that the défendant 
suffered no loss on account of its liabiHty to the government by reason 
of the delay of the plaintifï in the completion of his work. 

[2] Whatever may bave been the conflict of authority as to the 



BEDFOED V. J. HENEY MILLEB 371 

rules to be applied in determining whether a contract like that hère 
under considération provided for a penalty or liquidated damages, cer- 
tainly there can be no doubt now in this jurisdiction that this was a 
contract to pay $50 a day as Hquidated damages and not as a penalty. 
In Sun, etc., Association v. Moore, 183 U, S. 642, 22 Sup. Ct. 240, 
46 L. Ed. 366, the Suprême Court thus lays down the rule: 

"The décisions of this court on the doctrine of liquidated damages and pen- 
alties lend no support to the contention that parties may not bona fide, in a 
case where the damages are of an uncertain nature, estimate and agrée upon 
the measure of damages which may be sustaliied from the breach of an agree- 
ment. On the contrary, this court has conslstently malntained the principla 
that the intention of the parties Is to be arrived at by a proper construction 
of the agreement made between them, and that whether a particular stipula- 
tion to pay a sum of money Is to be treated as a penalty, or as an agreed as- 
certainment of damages, Is to be determined by the contract, falrly construed ; 
It being the duty of the court always, where the damages are uncertain and 
hâve been liquidated by an agreement, to enforce the contract." 

This rule is restated and emphasized in United States v. Bethlehem 
Steel Co., 205 U. S. 105, 27 Sup. Ct. 450, 51 L. Ed. 731; Schmulbach 
V. Caldwell, 196 Fed. 16, 115 C. C. A. 650; Crawford v. Heathwole, 
110 Va. 358, 66 S. E. 46, 34 L. R. A. (N. S.) 587. In thèse cases, 
however, the courts were careful to recognize the paramount prin- 
ciple that the intent of the parties, the limit which they intended to 
place on the liabihty, is to be ascertained from considération of the 
entire instrument. 

[3] Treating the contract, then, as one for liquidated damages, the 
difficult question remains whether the provision to pay the sum stipu- 
lated was for the gênerai loss in gross to be anticipated from delay, 
or for two f actors of loss, namely : First, the gênerai damages usually 
incident to delay in such work; and, second, the damages of $50 a 
day which the défendant had contracted to pay to the United States 
for delay in completion of the entire work. If both thèse factors of 
loss entered into the undertaking, if it was for thèse separate éléments 
of damage in combination that the plaintiiï promised to pay $50 a 
day, and one of the éléments of damage afterwards was eliminated, 
then it would seem to f ollow that the défendant could not recover 
the entire amount for the one élément of damage which remained. 

The fact that the obligatory words are gênerai does not détermine 
this point; the récitals of the contract, its purpose, the relation of 
the parties io each other, and even obligations to others appearing 
from the contract to be in the view of both parties must be weighed 
in arriving at the scope of the undertaking. Viewing the instrument 
in this way, it will hardly be doubted that the words we hâve italicized 
in the portion of the contract above set out clearly import that the 
provision for liquidated damages in this undertaking was meant pri- 
marily to protect the Miller Company against its obligation to the 
United States for damages for delay in the completion of the entire 
work. This is rendered still more obvions by the following récital of 
the contract between the plaintiff and défendant making defendant's 
contract with the United States a part of his contract with plaintiff: 

"Whereas, the builder has entered Into a contract with the L'nlted States 
of America of date March 26, 1910, for the reconstruction of a fédéral b\ii\a- 
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Ing at Richmond, Va., aceording to certain plans and spécifications referred to 
in sald eontract and made a part tliereof, which contract, togetlier wlth tlie 
said plans and spécifications tlierein referred to, is to such estent as the same 
Is and are applicable to the subject-matter of this contract made a part hereof, 
to the same extent as if hereln fuUy written." 

Because the Miller Company was under obligation to the govern- 
ment for $50 a day damages, it exacts, and Bedford agrées to give, 
his like obligation. It is true that, while indemnity against this ob- 
ligation of the Miller Company to the government was clearly the pri- 
mary or chief protection intended, the mention of that one item by 
no means warrants the exclusion of any other items of damage from 
the protection of Bedford's obligation comprehending in gênerai ail 
damages. But, to the extent that Bedford's obligation was intended 
to protect the Miller Company against the demands of the United 
States, it was dépendent on the Miller Company's obligation to the de- 
mands of the United States, and to that extent it fell when it ap- 
peared that the Miller Company had not incurred liability or was re- 
leased from its obligation to the United States. To express the mat- 
ter differently and in the light most favorable to the défendant, two 
factors of damage were in the minds of the parties when they esti- 
mated the liquidated damages, and thèse two separate factors in 
combination were expressed in the contract with reasonable clearness 
as the damages to be paid for, namely, the damages to be exacted of 
the Miller Company for its failure to turn over the building within 
the time specified, and the anticipated damages to the Miller Company 
independent of its obligation to the government. Thèse two factors, 
added together, were estimated and agreed upon as $50 a day. When 
one of thèse separate and distinct factors fell out, the other cannot 
represent the damage which it was intended should be taken as the 
sum of both ; and hence a réduction must be made. The primary and 
controlling obligation was that of the Miller Company to the United 
States; and the obligation of Bedford to the Miller Company was 
secondary and in part, at least, dépendent on the Miller Company's 
obligation to the United States. When the primary and controlling 
obligation was canceled, the secondary obligation went with it to the 
extent that it was dépendent. 

We find no case which présents precisely the same features as this, 
but the principle which controls it has been applied in other courts. 
Shute V. Taylor, 5 Metc. (Mass.) 61 ; Lampman v. Cochtan, 19 Barb. 
(N. Y.) 388; Cook v. Finch, 19 Minn. 407 (Gil. 350). In thèse cases 
the rule is laid down that where a sum is agreed on as liquidated dam- 
ages for breach of two or more provisions of a contract, and breach 
of only one occurs, the sum stipulated for breach of ail the provi- 
sions cannot be recovered, but the actual damages must be proved. It 
results that $50 a day cannot be accepted as the liquidated damages 
intended by the parties to be paid to the défendant for his damages 
apart from his obligation to the government. We hâve tried to show 
that this is the conclusion required in the application of the rules of 
law, giving full force to the décisions of the Suprême Court of the 
United States and the Suprême Court of Appeals of Virginia. It 
requires no argument to show that, when we look away from précèdent 
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to the intent of the parties and the justice of the matter, the con- 
science would be shocked by a construction of the contract which 
would require the plaintiff to pay as damages $50 a day as an ab- 
solute obh'gation assumed by him when the main factor which entered 
into that estimate and obhgation, as expressed by the contract itself, 
has been canceled. The unjust conséquences of such a construction 
are still more apparent when it is considered that the défendant had 
like contracts with four or five other subcontractors, ail expressing, 
as the spécial feature of the obligation, protection against the liability 
of $50 a day which the défendant might incur to the government. It 
could not bave been contemplated that the défendant should recover 
in the aggregate four or five times $50 a day from its subcontractors, 
when the spécial liability which their obligation was intended to pro- 
vide against had entirely disappeared. 

The resuit is that the judgment must be reversed, and the cause 
remanded to the District Court for a new trial to ascertain the actual 
damages suffer.ed by the défendant for the plaintifif's delay in the com- 
pletion of bis contract. Under this view it is only necessary to say_, 
as to the third assignment of error, that it cannot be material whether 
the défendant has demanded of other subcontractors damages for 
their delays, since the plaintifï will be responsible only for the damage 
due to bis delay. 

Reversed and remanded for a new trial. 



WEST VIBGINIA PULP & PAPER CO. V. CHEAT MOUNTAIN CLUB. 
(Circuit Court of Appeals, Fourth Circuit. February 4, 1914.) 

No. 1206. 

1. Landlobd and Tenant (§ 47*) — Game Préserve — Intebfebence bt Land- 

LORD. 

Where a tract of forest land, remote from a railroad, was leased to a 
club for fishlng and hunting, subject to the owner's right to prevent 
waste, farm, and conduet lumbering opérations on the land, the owner 
was bound to exercise its rights reasonably and not arbitrarily and had 
no rlght to Interfère with a ten-acre cleared tract around the clubhouse 
used for a garden and pasture. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent DIg. §§ 
112, 113 ; Dec. Dig. § 47.*] 

2. Landlobd and Tenant (§ 47*) — Use of Peemises. 

Where certain forest land was leased to a club for hunting and fishlng 
and the construction and use of certain camps and lodges thereon, sub- 
ject to the landowners' right to use the land as lumbermen, farmers, or 
grazers, évidence AeW insufflclent to show a necessity on the part of the 
owners to use a cleared ten-acre tract around the clubhouse for farmlng 
purposes, so as to entitle it to forbid the further use of such tract by the 
club. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent Dig. §§ 
112, 113; Dec. Dig. § 47.*] 

3. Watees and Wateb Courses (| 158%*) — Lease dp Rights — Remedt or 

Lessee — Injttnction. 

Where a lease of forest land for hunting and flshing authorized the 
lessee to construct and maintain a iish hatchery on the land, it was en- 

'For other cases see Bame topic & § numbbs in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tîtled to maintain a suit for injunction restralning the landowner from 
Ijolluting the streams as the resuit of conducting certain lumberiug op- 
érations on the land. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§ 189 ; Dec. Dig. § 1581/2.*] 

4. Landloed and Tenant (§ 134*) — Game Préserve — Taking Timbee — Rb- 

PAiK OF Buildings. 

Where a lease of certain forest land for hunting and fishing for 50 
.years provided that the lessee might take timber from the land to build 
one or more camps or lodges, etc., the lessee was entitled to timber from 
the land to rebuild and repalr the lodges so constructed. 

[Ed. Note.— For other cases, see Landlord and Tenant, Cent Dig. §§ 
482-485; Dec. Dig. § 134.*] 

5. Landlord and Tenant (§ 132*) — Enjoyment or Peemises — Intekfekence 

BT I.,andloed — Injtjnction. 

Where complainant held a lease of the hunting and flshlng privilèges 
of an extensive forest tract with the right to construct and maintain 
lodges, fish hatchery, etc., it was not barred of the right to an injunction 
to restrain the landowner from taking possession of ail of the land except 
that covered by complainant's clubhouse or from deprivlng it of the use of 
timber to keep its buildings in repair and from pollutiug the streams, on 
the ground that complainant had an adéquate remedy at lavy. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. §§ 
460-464, 467-^69, 1198 ; Dec. Dig. § 132.*] 

6. Injunction (§ 48*) — Theeatened Tbespass. 

The rule that oue person cannot take the property of another without 
his consent, or continually trespass thereon and compel the owner to ac- 
cept money in satisfaction, applies where the threatened ti'espass will 
resuit in deprlviug complainant of the enjoyment of a property right. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. § 101 ; Dec. 
Dig. § 48.*] 

Appeal from the District Court of the United States for the North- 
ern District of West Virginia, at Philippi; Alston G. Dayton, Judge. 

Suit in equity by the Cheat Mountain Club against the West Vir- 
ginia Pulp & Paper Company. Decree for complainant (205 Fed. 195), 
and défendant appeals. Afhrmed. 

E. D. Talbott, of Elkins, W. Va., for appellant, 
W. E. Baker, of Elkins, W. Va., for appellee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. On May 17, 1913, the District Judge made 
a final decree enjoining the défendant, West Virginia Pulp & Paper 
Company, from interfering with the enjoyment of rights which he ad- 
judged the plaintift, Cheat Mountain Club, had acquired in the use 
of a large tract of land owned by the défendant company. It is un- 
necessary to set out the conveyances in détail; since it is admitted that 
the Company acquired the land through Dewing & Sons, that Dewing 
& Sons on January 12, 1887, made a lease for 50 years to the Sports- 
men's Association, that the plaintiff club acquired the rights of the 
Sportsmen's Association under the lease, and that the appeal dépends 
on the construction of the lease. The lease expressed that it was made 
to the Sportsmen's Association "for the sole purpose of a hunting 
estate and the protection and propagation of game and game fish" on 

•For other cases see same toplc & § nximbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the land therein described, "together with the right of way into, out 
of , and over and across said land ; the right to build private roads into, 
out of, over, and across the same; the right to use water from the 
same ; the right to eut timber upon the said land and use the same for 
the purpose of building one or more camps or lodges upon the said 
land ; and the right to build, and use rent f ree when built, such camps 
or lodges as may be deemed necessary by the party of the second part; 
and the right to take coal and wood from the said land for the do- 
mestic use of said camps and lodges." The lease expressed the fol- 
lowing conditions : 

1. "Ail rights, tltles and privilèges under this Indenture demlsed, are, and 
shall be, subject to the right of the owners of the land herein described to 
prevent waste and unnecessary Injury to the property or commercial values 
thereof, through the exercise of any of said rights by the party of the second 
part, its agent or servants." 

2. "None of the rights and privilèges under this indenture granted shall 
in any way Interfère with, llmit, or hinder the owners of the said land in 
their opération as lumbermen or farmers or grazers thereon." 

3. "It Is understood that no right and privilèges by this Indenture granted 
shall prevent A. H. Winchester or his invited friends from exerclslng freely 
any and ail the rights and privilèges herein granted." 

4. "The premises herein described and demised shall be used for the pur- 
pose herein specifled and be subject to the conditions herein set out, and 
for none other whatsoever." 

The défendant company was enjoined from interfering with the 
club's use of about ten acres of cleared land adjacent to the clubhouse, 
or cutting any of the shade trees thereon, from poUuting in any man- 
ner the streams on the land, or putting in them anything injurions to 
fish, from interfering with the fish hatchery or fish ponds of the club 
or its réservoirs or conduits used to conduct water thereto, and from 
interfering with the club in cutting timber for the repair of its club- 
house, lodges, and other houses necessary for the enjoyment of the 
land for the purposes named in the lease; and the company was or- 
dered to surrender to the club any portion of the cleared land adjacent 
to the clubhouse. The company assails ail the provisions of the or- 
der, alleging that none of them was warranted by the lease or the 
other évidence. 

The rights conferred on the Sportsmen's Association now held by 
the club, having been made subordinate to the use of their land by 
Dewing Bros., whose title is now held by the défendant company, the 
questions vital to the appeal are : First, is the use now claimed by the 
club within the limits fixed by the contract; and, second, if such use 
was permissible under the contract at the time the use was entered 
upon, has it come to pass that it now interfères with the superior right 
of the company in their opérations as lumbermen, farmers, or grazers ? 

[1] The principles of law relevant to the construction of the con- 
tract and the other matters involved seem too plain and well settled 
by the Suprême Court of West Virginia and other courts for discus- 
sion or citation of authorities. It will not be doubted that the contract 
meant that the lessee should hâve such use of the land as was reasona- 
bly necessary to the enjoyment of the rights granted, and that, while 
this use must yield to the superior right of the owners to the full ben- 
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efit of the land for the purposes nam-ed, yet the owners were bound 
to be reasonable, and could not arbitrarily interfère with the lessee's 
use provided for in the contract 

We consider first whether the District Judge was right in enjoining 
the Company from planting or otherwise interfering with the plot of 
open land about ten acres in area surrounding the clubhouse, and used 
by the club for a garden and for pasturage. The lease is not in a 
strict sensé ambiguous, but there must always be a degree of indefinite- 
ness in such a contract, since it is impossible for the parties contract- 
ing for privilèges like those hère expressed to anticipate and provide 
for every détail. Hence it is plain beyond ail doubt that when ques- 
tions arise as to the extent of the use which is reasonably necessary 
for the enjoyment of the right granted, and as to the extent to which 
the use of the lessee must from time to time yield to the superior right 
of the lessor to hâve the full use of the land as far as necessary for 
lumbering, farming or grazing, the court must ascertain the circum- 
stances of the parties at the making of the contract, what they hâve 
donc under it, and the changes from time to time in the reasonable re- 
quirements which one party may make of the other, and in the duties 
they owe to each other. 

When the lease was executed, the tract of land referred to therein, 
containing about 50,000 acres, was almost a trackless wilderness 40 
miles or more from a railroad station. Thèse conditions made it nec- 
essary for the Sportsmen's Association to build a substantial lodge or 
clubhouse with outbuildings, a house for a superintendent, and several 
hunting lodges or camps. It would not hâve been possible for the 
association to enjoy the privilèges they had acquired without horses and 
other domestic animais ; and the transportation of f ood and other sup- 
plies was so evidently expensive and burdensome that it must hâve 
been contemplated that the association should use some land for a 
garden and to pasture stock. Accordingly, the Sportsmen's Associa- 
tion at a large expense constructed the buildings needed, cleared and 
brought into use about ten acres of land, and established a fish hatch- 
ery. The right of the Sportsmen's Association to do thèse things 
seems perfectly plain even when attention is confined strictly to the 
contract and the subject-matter. There was in addition évidence 
which appears to be worthy of credence, though disputed, that A. H. 
Winchester, the agent of the original lessor, had agreed to the location 
of the clubhouse and laid off roughly the land since used by the lessee 
which was regarded necessary. But even if this évidence be rejected, 
it is undisputed that the lessee has used the clubhouse and the land for 
many years with the acquiescence of the owners, and this acquiescence 
tends to show that the parties understood the occupance of the land 
to be reasonably necessary to the use contemplated. 

[2] The contention now is, however, that even if the occupancy and 
use of the ten acres of land by the Sportsmen's Association was orig- 
inally within its rights, it must yield now because the owner now needs 
the land for its purposes. Setting up this claim, that in the course of 
its development the company now requires the land to farm and for 
the construction and opération of a manufacturing plant, and that 
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therefore the time has corne when the company has a right to forbid 
its further use by the club and to take possession of it for its own busi- 
ness, the superintendent of the company wrote to the Sportsmen's As- 
sociation, saying, among other things, that it needed and would take 
possession of ail the cleared land around and near the house, and that 
the association would not be allowed to use the timber to repair the 
clubhouàe and other buildings, as the right had not been conf erred by 
the contract. In pursuance of this notice the défendant company did 
take possession of and plant a part of the ten acres near the clubhouse. 

At this time the défendant company is using the 50,000 acres of 
land only to eut the timber from it, but there is évidence of its pur- 
pose to build manufacturing plants and villages to the end that it may 
use the timber and land to better advantage, and it insists that this 
ten acres is necessary to the carrying out of the plan. There is con- 
flicting évidence on the point whether a reasonable necessity has arisen 
for the défendant to hâve the area adjacent to the clubhouse for the 
purposes mentioned ; some of the company's witnesses testif ying that 
the land around the clubhouse is the only land available for the pur- 
pose. The weight of the évidence is against this opinion. Indeed, 
the testimony of Stewart Carrs, the engineer employed by the com- 
pany to locate the proposed plant, is sufficient to turn the scale, be- 
ing to the effect that the land below the clubhouse is more available 
and désirable for the new enterprise. No doubt it would be some 
slight advantage to the défendant company to take the land, but that 
is not sufficient. The showing must be made that the use of the land 
is of such serious and substantial importance as to make it reasona- 
bly necessary for its business before the company will be allowed to 
impose upon the club the great and irréparable in jury which depriva- 
tion of its use would entail. 

[3] The right conf erred by the contract to propagate fish connoted 
the right to maintain a hatchery, provided it be maintained without 
interférence with the superior rights of the owner set out in the lease. 
Even if the right of the club to protection of its hatchery from pol- 
lution of the stream on which it is situated were dépendent on the 
statute of the state of West Virginia forbidding pollution of streams 
or on the common law of nuisance, the club would not be restricted 
to the remedy of indictment, for it is évident that it has a spécial in- 
terest quite différent from that of the public at large. But the club's 
right is not dépendent on the statute nor the common law of tort, for 
it has a contractual right under the lease to protection of the fish in 
its hatchery from injurious pollution of the stream not necessary to 
the company's use of its land. 

There was much apparent, but little real, conflict in the évidence 
on this point. Considération of the entire évidence leaves no doubt 
that the company unnecessarily located its lumber camp just above 
the hatchery on the stream which supplied it, and unnecessarily be- 
fouled the stream with the excrément of men and beasts and other 
offal of the camp to the destruction of the fish. 

[4] The company insists lastly that the privilèges conf erred by 
the lease to use timber to build lodges and camps did not embrace the 
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privilège of using timber to repair them. We agrée with the District 
Judge that this construction would lead to absurd results. The lease 
was for 50 years, and it was known to be almost impossible for the 
Sportmen's Association to obtain lumber except from the adjacent 
lands. When thèse and the other circumstances of the parties are 
considered, it seems clear that they must hâve contemplated that the 
buildings wrould fall into decay, and that they should be rebuilt or 
repaired from the timber on the land. 

[5, 6] The position that the plaintiff has an adéquate remedy at 
law is untenable. If the défendant be allowed to take possession of 
ail the land except that covered by the clubhouse, or to deprive the 
club of the use of timber to keep its buildings in order or to befoul 
the stream it uses for its hatchery, it would dérive little, if any, bene- 
fit from the privilèges granted by the lease. We think it elementary 
that, except in the spécial cases provided for by law, one person can- 
not take the property of another without his consent or continually 
trespass upon it and compel the owner to accept payment of money 
in satisfaction. The rule applies with spécial force where the threat- 
ened trespass would resuit in depriving the complainant of the en- 
joyment of a property right. Union Mill & Mining Co. v. Warren 
(C. C.) 82 Fed. 522 ; King v. Stuart (C. C.) 84 Fed. 546 ; U. S. Free- 
hold Land & Emigration Co. v. Gallegos, 89 Fed. 769, 32 C. C. A. 
470. 

The decree of the District Court is affirmed. 

AfKrmed. 



INTERNAT;0NAL AGRICULTURAL corporation v. STADLEB. 

(Circuit Court of Appeals, Sixth Circuit April 7, 1914.) 

No. 243& 

1. Sales (§ 119*) — Contract — Construction. 

PlalntlfC, by means of a broker's sale note, purehased certain "crushed 
tankage" for fertillzing use, not to contain over 10 per cent, moisture, 
"analysls guaranteed 5.60 per cent ammonia and 30.56 per cent boue 
phosphate of Urne or équivalent on destination," analysls, if any, by cer- 
tain designated chemists, buyers' option, from samples drawn at tlme of 
shlpment, cost at buyer's expense if guaranty was sustalned, otherwlse at 
seller's expense and pro rata déduction to be allowed. Held, that the 
contract contemplated that the exact proportions of the tankage mlght 
not always be the same ; that the pereentages niight vary from the specl- 
fied standard, in whlch case the buyer had no right to rescind, but should 
receive the tankage and claim a déduction. 

[Ed. Note. — For other cases, eee Sales, Cent Dig. § 293; Dec. Dig. i 
119.*] 

2. Sales (§ 72*) — Conteact — Construction. 

A contract evidenced by a broker's sale note, for a speclfled number of 
tous of crushed tankage to be shipped in dry merchantable condition, con- 
taining not o^er 10 per cent, moisture, "analysls guaranteed, 5.GÔ per 
cent, ammonia and 30.56 per cent, bone phosphate of lime, or équivalent," 
etc., "analj'sis, if any. buyers' option," by speeified chemists, etc., was a 

•For other cases see same topic & § numbbe In Dec. & Am. Dig3. 1907 to date, & Rep'r Indexe» 
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contract for ttie sale of "tankage," and could not be construed as a cou- 
tract to purchase specified units of ammonia and bone phosphate. 

[Ed. Note.— For other cases, see Sales, Cent. Dlg. §§ 19T-202; Dec. Dig. 
§ 72.*] 

3. Sales (§ 168*) — Contbact — Constbuction — Analysis — Option — Exercise 

— Keasonable Time. 

Where a contract, evidenced by a broker's sale note, for the sale of 
crusbed tankage, provlded that It should contain not more than 10 per 
cent, inolsture, and that the analysis should be guaranteed 5.60 per cent, 
ammonia, and 30.56 per cent, bone phosphate of lime or its équivalent at 
$17.25 per ton of 2,000 pounds, f. o. b. cars at point of shipment, analysis, 
If any, by specified chemists, buyers' option, from samples drawn at the 
time of shipment, the contract did not apply the stated test and measure- 
ment before fising the final purchase priée; and hence the buyer's right 
to analyze must hâve been exercised within a reasonable time. 

[Ed. Note.— For other cases, see Sales, Cent. Dlg. §§ 403-408 ; Dec. Dlg. 
§ 168.*] 

4. WoBDs AND Phrases — Keasonable Time. 

What is a reasonable time Is a question of law only vphen the ultlmate 
facts are undisputed, and if the évidence or probative facts are such that 
reasonable men might draw différent interences therefrom, the question 
must be submltted to the jury. 

5. Sales (§ 168*) — Contbact — Constetjcxion — Patment or Price. 

Where a contract for the sale of crushed tankage in car load lots pro- 
vided that it should contain not over 10 per cent, moisture, and that anal- 
ysis should be guaranteed 5.60 per cent, ammonia, and 30.56 per cent, bone 
phosphate of lime, priée $17.25 per ton of 2,000 pounds, f. o. b. cars at C, 
analysis, if any, by certain chemists, buyers' option, from samples drawn 
at time of shipment, the contract did not require analysis before payment 
of the price, evidenced by drafts with blU of ladlng attached. 

[Ed. Note.— For other cases, see Sales, Cent. Dlg. §§ 403-408; Dec. Dig. 
I 168.*] 

6. Sales (§ 182*) — Qualitt — Analysis of Samples — Reasonable Time — 

Question for Jury. 

A contract for the sale of crushed tankage at a specified price per ton, 
guaranteed not over 10 per cent moisture, and 5.60 per cent, ammonia, 
30.56 per cent, bone phosphate of lime, analysis, if any, by certain Balti- 
more chemists, buyers' option, from samples taken at the time of ship- 
ment. The last samples taken reached Baltimore October 19, 1910, and 
the analyses were made November 7th. The seller was then notified that 
the material vras below grade. As to the remaining shipments, the great- 
est time elapsing between analysis and receipc of samples was 11 months, 
and the shortest, 40 days. Held, that whether the analysis was had within 
a reasonable time was for the jury. 

[Ed. Note. — For other cases, see Sales, Cent Dlg. §§ 492-495 ; Dec. Dig. 
§ 182.*] 

In Error to the District Court of the United States for the East- 
em Division of the Northern District of Ohio; William R. Day, 
Judge. 

Action by the International Agricultural Corporation against Au- 
gust W. Stadler. Judgment for défendant, and plaintifï brings error. 
Reversed and remanded. 

The plalntilï in error, whom we wlU call the plalntlfif or the buyer, hrought 
a suit at law, in the court below, against the défendant in error, hereafter 
called the défendant or the seller, to recover damages under the sale con- 

•For other cases see same topio & § nbmbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tract. Upon the statement of the case by plaintliFs counsel to the Jury, the 
court direeted a verdict for défendant. By the pleadings and the statement, 
thèse facts must be taken as appearlng: 

The plaintifï was engaged at Wilkesbarre, Pa., In manufacturing a fer- 
tUizer, and for thls purpose it needed ammonla and bone phosphate of lime 
The residuum of défendants product, at Cleveland, OMo, was called "crushed 
tankage," and contained the deslred ammonla and phosphate. For one or 
more years the fertilizer company had purchased the defendant's entire 
output of this tankage, and on November 24, 1909, a broker's sale note was 
made whereby the fertilizer company purchased from the défendant hls out- 
put for the ensuing year. The materlal parts of the note are as follows: 

"Stock on hand and entire product to Dec. Ist, 1910, estlmated fifty (50) 
to sixty (60) tons monthly, of seller's regular make crushed tankage, to be 
in dry merchantable condition, not over 10 per cent, moisture like goods 
shipped on contract of Nov. 5th, 1908, analysis guaranteed 5.60 per cent, am- 
monla and 30.56 per cent, bone phosphate of lime or équivalent on destina- 
tion, prlce at seventeen dollars and twenty-five cents ($17.25) per ton of 
2,000 Ibs. f. o. b. cars at Cleveland. 

"Shipment as ready in One (1) or Two (2) carload lots, seller's option, In 
bulk. 

"Analysis, if any, by Wiley & Hoffman or Gascoyne & Oo., Baltimore, 
buyers' option, from samples drawn at time of shipment, cost of same to 
be at buyer's expense if guaranty is sustained, otherwise at seller's expense 
and prorate déduction to be allowed. 

"Settlement on seller's sworn certiflcate of f. o. b. weights. 

"Terms : Sight draft vs. B. L. for full amount of each invoice. Draft to be 
drawn for présentation through Wyoming Valley Trust Co., Wilkesbarre, Pa." 

Thereafter, at dates running from November 30, 1909, to October 11, 1910, 
the seller shipped 26 cars of tankage, each cousigned to Its own order at 
Wilkesbarre, and with each shipment drew a sight draft for the amount 
of the invoice upon the purchaser, attached this draft to the bill of lading, 
and sent the same to the Wilkesbarre bank for collection. The drafts were 
paid promptly, the bills of lading taken up, and the shipments received and 
used by the buyer. At the time of each shipment, the seller took from the 
car a sample in a two quart glass jar, and sent the sample by express to 
the brokers, at Baltimore, who had acted for both parties in making the con- 
tract. Thèse samples were received by the Baltimore brokers sometimes at 
about the same day, often several days after, and in only two instances ma- 
terially before, the day ou which the corresponding draft was paid at Wilkes- 
barre. 

In August, 1910, the buyer, for the first time, made any claim that the 
tankage was not up to tlie contract standard, the seller proposed to investi- 
gate, shipments ran along, and in November, 1910, the buyer, for the flrst 
time, requested the Baltimore chemists to analyze the samples which had 
accumulated in the brokers' possession. From the analyses, it appeared 
that every shipment was excessive in moisture and déficient in ammonia 
and phosphate. The buyer computed the pro rata déduction to which it was 
entitled under the contract to be varions sums upon each car, aggregating 
about $6,700, and for the recovery of this amount this suit was brought. 

The verdict seems to hâve been direeted upon the ground that the pur- 
chaser, by paying the draft before getting its analysis, or by its gênerai 
course of conduct, or by both, had waived its right to the pro rata déduction ; 
and this is the ultimate question which, in one aspect or another, is pre- 
sented by ail the assignments of error. 

J. M. Butler and Max Goldsmith, both of Columbus, Ohio (White 
& Case, of New York City, of counsel), for plaintifï in error. 

Martin W. Sanders and Westenhaver, Boyd, Rudolph & Brooks, 
ail of Cleveland, Ohio, for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 
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DENISON, Circuit Judge (after stating the facts as above). [1-3] 
1. This contract was not the ordinary contract of warranty, a breach 
of which in some jurisdictions does, and in other jurisdictions does 
not, require prompt notice from the purchaser in order to préserve 
his right of complaint. It is true the contract incidentally refers to 
its "guaranty," but the contract was informally drawn by brokers, and 
its true character cannot be determined by the casual use of a term; 
indeed "guaranty" is not always synonymous with "warranty," nor is 
it inapt in this situation. We think the contract plainly contemplâtes 
that the exact proportions of the tankage may not always be the same, 
that the percentages may vary from a specified standard, and that, in 
such case, the purchaser bas no right of rescission, but should receive 
the tankage and claim the contract déduction. Of course, we do not 
mean that the discrepancy might not be so extrême as to render the 
material unsuitable for its intended use, and so justify rescission; but 
that is not the condition foreseen and covered by the words chosen. 
It is now the argument of the buyer's counsel that the contract should 
be characterized as one for the purchase of units of ammonia and bone 
phosphate. This is a proper characterization, with two exceptions : 
First. Other material of value may hâve been contained in the tank- 
age; as to that, the présent record is not clear. Second. Instead of 
being, on its face and primarily, a contract for the purchase of thèse 
units, it was primarily a contract for the purchase of tons of tankage, 
and only at the option of the buyer could it be transformed into one 
for units of ammonia and phosphate. The material was to be shipped 
as tankage, invoiced as tankage, and paid for as tankage. The analy- 
sis which was to résolve the tankage into its units of value was not 
certain to occur, but was contingent upon the exercise of the buyer's 
option that there should be an analysis. Whether the words "buyer's 
option" refer to the analysis or to the alternative chemists is imma- 
terial because the phrase "analysis, if any," of itself sufficiently im- 
ports that there should be one only if the buyer wished, for he was 
the sole party who could possibly be benefited thereby. When we 
thus-construe the contract as one which did not automatically apply 
the stated test and measurement before fixing a final purchase price, 
but which rather adopted a quantity measurement as the price cri- 
terion which should be followed until and unless one of the parties 
demanded the alternative method, it necessarily follows that the con- 
tract right to this option, which right carried no fixed time limit, must 
be exercised within a reasonable time. The determinative question, 
therefore, is whether the buyer, within a reasonable time, exercised 
this contract option. 

[4] 2. It is said that the question of reasonable time is, when the 
facts are undisputed, a question of law, and language to that effect 
is cited from Suprême Court opinions. Paine v. Central R. R. Co., 
118 U. S. 152, 160, 6 Sup. Ct. 1019, 30 L. Ed. 193; Earnshaw v. 
U. S., 146 U. S. 60, 67, 13 Sup. Ct. 14, 36 L. Ed. 887. The state- 
ment is entirely accurate, if by "facts" we mean ultimate facts; but 
we think it inaccurate, if applied to evidential or probative facts from 
which reasonable men may draw difïering inferences; and the very 
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question as to how long a man may reasonably wait must often be 
one upon which minds may fairly differ. As applied to a situation 
of the gênerai character hère involved, there must be a minimum, 
delay within which the court can clearly say was, as matter of law, 
not unreasonable, and there must be a maximum, delay beyond which 
becomes unreasonable as matter of law ; but between thèse limits, 
there is a field where the unreasonableness of the delay is either a 
question of fact or a mixed question of law and fact, so that its dé- 
termination falls within the province of the jury. We take this 
statement of the rule to be a proper summary of the authorities (Long 
Bell Co. V. Stump [C. C. A. 8] 86 Fed. 574, 30 C. C. A. 260; Druse 
V. Wheeler, 26 Mich. 189, 200; note V, p. 341, 29 L. R. A. [N. S.] ; 
note, p. 142, 4 L. R. A. [N. S.]); and for a discussion of the différ- 
ence between ultimate facts and evidential facts see Kentucky Co. v. 
Hamilton (C. C. A. 6) 63 Fed. 93, 97, 11 C. C. A. 42. 

[5] 3. Upon the record now presented, we can safely say that the 
contract did not require analysis before paying the draft. Such in- 
ference cannot be drawn from the face of the contract, nor from the 
construction which the parties, in their course of business, put upon 
the contract, according to the pleadings and the ofïered proofs. The 
normal inferences are that a sight draft is to be paid on présentation, 
and that a draft and bill of lading sent by mail would reach Wilkes- 
barre and be presented and paid at least as soon as samples would 
reach Baltimore, and before samples sent to Baltimore could be an- 
alyzed and the results returned to Wilkesbarre. The second recited 
inference might not be safe, if the purchaser's only protection had 
been by rejection, but the right to reclaim for the deficiency was ex- 
pressly preserved, and this right may well apply to a subséquent récla- 
mation rather than to a mère réduction from the payment to be made 
for the current shipment. 

Further, the careful provision that the buyer should not get posses- 
sion except by paying the full invoice price, contrasted with the af- 
firmative promise of a compensatory allowance, is persuasively incon- 
sistent with the idea that paying the draft waived any réclamation. 
We do not think the parties intended that a draft should go dishon- 
ored and a car accumulate demurrage for days or weeks while they 
negotiated about a claimed deficiency. If it should appear that, ow- 
ing to the nature of the material or some custom of trade familiar 
to the parties, rights would be prejudiced by allowing the option for 
analysis to survive the payment of the draft, the subject-matter of 
this paragraph might require further considération; but upon this 
record we see no such préjudice. 

[6] 4. The last samples reached Baltimore October 19th, the corre- 
sponding drafts Vi'ere paid October 31st, and the analyses were made 
November 7th. The delay was, therefore, 19 days, and the seller had 
been notified that the material was below grade. As to the remain- 
ing shipments, the greatest time elapsing between analysis and receipt 
of samples was 11 months ; the shortest 40 days. Whether the delay 
in analysis of the last shipment (and indeed of ail sent after the Au- 
gust complaint) was too great dépends wholly, so far as this record in- 
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dicates, upon the probability of material change in the samples. As to 
the earlier shipments, there is the further question whether the delay 
and seeming approval were likely to affect the seller's conduct to his 
préjudice. We cannot say, as we are urged to do, that the latter re- 
suit might net happen. If the seller had known after the first ship- 
ment or two that the tankage did not meet the standard, he could, we 
would naturally assume, hâve reduced the moisture and so hâve avoid- 
ed the payment of freight on water, ultimately to be charged back to 
him. It may be that he could hâve changed his process so as to hâve 
produced more or lost less ammonia, and that, without disadvantage, 
he could hâve changed his raw material so as to hâve bettered his 
residual product. On the contrary, the previous years' dealings, or 
some other considération, may furnish justification for failing earlier 
to subject the tankage to the agreed test. We do not détermine the 
force of thèse things ; we are only illustrating that there is or may be 
a field of doubtful fact affecting the ultimate question of what delay 
wa5 more than reasonable. 

5. In ail that we hâve said, we hâve assumed that the contract, with 
the aid of that expert knowledge and that familiarity with the trade 
customs which should be attributed to the parties, furnishes a means of 
ascertaining the "pro rate réduction" which it promises. On its face, 
it does not do this. The excess of water could be presumed. to be 
worthless, and so that allowance could be computed ; the other constil- 
uents, beyond ammonia and phosphate, may or may not hâve had 
value enough to justify the freight. If no, they furnish no difHculty 
to the computation; if yes, then with référence to them, as certainly 
with référence to the phosphate and the ammonia, there must be expert 
aid in proportioning values. We hâve not hesitated to make this as- 
sumption, although not directly supported by the présent record, be- 
cause it seems improbable that the parties would hâve made a contract 
which was unintelligible to them. 

6. Our conclusion that the contract itself required the exercise of 
its option by plaintiff within a reasonable time makes immaterial the 
question so much discussed by counsel whether the laws of Ohio or of 
Pennsylvania should control. There is no conflict. The meaning of 
the words "at destination" has not been argued or considered. 

For the error in directing the verdict, the judgment must be revers- 
ed, wjth costs, and the case remande d for a new trial. 



LOWENSTEIN et al. v. LEVT. 

FOLZ V. LEVT. 

(Circuit Court of Appeals, Slxth Circuit. April 7, 1914.) 

Nos. 2434, 2474. 

1. Garnishmbkt (§ 144*) — Answeb of Gabnishee — Construction. 

Plaintiff sued in Tennessee défendant F., a nonresident, and on July 
IS, 1907, garnisheed L. Bros., who on August 5th answered that F. had 
sued them in New Tork and recovered a verdict of $24,217.02, but a new 
trial had been granted, unless F. would consent to a réduction of the ver- 

•For other cases see same topic & § nTJmeeh iii Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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dlct to $5,189.52, and that the garnishees denled liabllity for breach of 
the contract on which they had been sued by F. Held, that since the an- 
swer of a garnishee speaks from the date of the service of garnishment, 
the answer should be construed as alleging that a suit was then pending 
in New York, based on the indebtedness sought to be garnisheed, and that 
the New York court had acquired complète jurlsdiction over such indebt- 
edness. 

[Ed. Note. — For other cases, see Garnishment, Cent Dig. § 270; Dec. 
Dlg. § 144.*] 

2. Garnishment (§ 235*) — Pkocess Against Nonbesident. 

Where garnishment proceedings are instituted against a nonresident, 
leading to a judgment and a deprivation of property without Personal 
service, jurisdiction must clearly appear when the proceedings are attacked 
directly. 

[Ed. Note.— For other cases, see Garnishment, Cent Dig. §§ 423-427, 443, 
444, 447, 450-452 ; Dec. Dig. § 235.*] 

3. Garnishment (§ 231*) — Peopeety Sttbject — Indebtedness — Subject of 

Suit in Foeeign Jubisdiction. 

Where, prior to garnishment proceedings in Tennessee against F., re- 
siding in New York, it appeared by the garnishee's answer that at the 
time of the garnishment a suit 'was pending in New York by F. against 
the garnishee to recover on the identical Indebtedness, and that the New 
York court had acquired full jurisdiction of the subject-matter, the in- 
debtedness could not serve as a basls of jurisdiction of the courts in Ten- 
nessee. 

.[Ed. Note. — For other cases, see Garnishment, Dec. Dig. i 231.*] 

4. Courts (§ 37*) — Jubisdiction — Subject- Matteb — Waiveb. 

Where jurisdiction of a nonresident was sought to be obtalned by gar- 
nishment of an indebtedness owing by a résident, but it appeared on the 
face of the record that the indebtedness was unavailable for that purpose, 
a waiver of the objection would not be found, unless it clearly appeared 
from a record unamblguous on that point. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 147-149, 151, 156 ; 
Dec. Dlg. § 37.*] 

Appeals from the District Court of the United States for the West- 
ern District of Tennessee ; John E. McCall, Judge. 

Action by Isaac Levy against Solomon Folz, in which Elias Lowen- 
stein and others were garnisheed. Défendant Folz, having removed 
the cause to the fédéral court, moved to dismiss the principal suit be- 
cause of his nonresidence, and because the garnishment had reached 
no property within the district. This motion being denied, and judg- 
ment subsequently rendered against both Folz and the garnishees, they 
bring separate appeals. Reversed. 

Levy and Folz had business relations out of which grew a clalm by Levy 
against Folz for $9,000. Levy was a résident of Memphls, Folz, of New 
York. Lowenstein Bros., also residing in Memphls, were indebted to Folz. 
Levy brought suit in the state court, at Memphls, on his claim against Folz ; 
and, on July 13, 1907, upon a showing that the défendant was a nonresident, 
took out a garnishee attachment against Lowenstein Bros. To the garnish- 
ment, Lowenstein Bros., on August 5th, filed thls answer: 

"Solomon Folz sued B. Lowenstein & Bros, for breach of contract, and 
the case was tried in New York City before Judge Seabury, and resulted 
in a verdict of $24,217.02 in his favor, but Judge Seabury granted a new 
trial unless Folz would consent to a réduction of the verdict to $5,189.52 ; 
that being the amount for which the court found a verdict would be justlfled. 

•For other cases see same topio & § numbeb in Dec. £ Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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B. Lowensteln Bros, deny liabillty for breach of contract, as the contract 
between them and Folz was terminated by mutual agreement." 

Plaintifif proceeded by publication against Folz, and the latter thereafter 
appeared specially, removed the case to the District Court, and moved to 
dismiss the principal suit because of his nonresidence and because the gar- 
nishment had reached no property withln the district, and hence there was 
no jurisdiction to support a substituted service. Pending this motion, ail 
parties stipulated that the case might stand without further action while 
the New York litigation continued. In February, 1912, Lowenstein, in answer 
to plalutilï's summons, further answered: 

"Said flrm of B. Lowenstein & Bros, is indebted to the défendant, Solomon 
Folz, in the sum of $.5,189.52. The amount has been nxed by judgment of 
the Suprême Court of the city of New York, which was affirmed by the 
Court of Appeals of the state of New York'. This judgment was recently 
rendered, in December, 1911." 

Thereafter Folz's motion to dismiss was denied, he did not answer, an 
order pro confesso was entered against him, and thereafter a final decree, 
awarding to Levy $5,189.52 against Lowenstein and judgment of the same 
amount against Folz, the principal défendant, without préjudice to Levy's 
right to recover the remainder of his claim against Folz in any subséquent 
proceeding. The principal défendant and the garnishee défendant bring sep- 
arate appeals. 

Lehman, Gates & Martin, of Memphis, Tenn., for appellants Lowen- 
stein and others. 

A. W. Biggs, of Memphis, Tenn., for appellant Folz. 

J. C. Wilson and Israël H. Pères, both of Memphis, Tenn., for ap- 
pellee. 

Before KNAPPEN and DENISON, Circuit Judges, and SAN- 
FORD, District Judge. 

DENISON, Circuit Judge (after stating the facts as above). [1] 
We find it necessary to consider only one question, among the many 
presented. The power of the court to enter judgment against the gar- 
nishee défendant and the independent judgment against the principal 
défendant is challenged, because it rested solely upon the supposed 
seizure within the district of an indebtedness already the subject of 
suit and judgment in a foreign jurisdiction. This challenge questions 
the true meaning and effect of the first answer or disclosure by the gar- 
nishee. It is not clear and unambiguous. It does not in terms say 
that the New York judgment, to which it refers, had been rendered, or 
even that the New York suit had been commenced, before July 13th, 
the effective date of the garnishment; and it is theoretically possible 
that such a suit might hâve been brought and a judgment been had 
and a motion for a new trial been passed upon in the interval between 
July 13th and the date of the disclosure, August 5th. It, therefore, 
would not be hopelessly inconsistent with the disclosure to conclude 
that the New York suit had been commenced later than the Memphis 
suit, so that it could eut no figure, in bar or in abatement, of the Mem- 
phis suit. 

However, we cannot think that this is the natural or reasonable con- 
struction of this disclosure ; and we say so for two reasons : The first 
is that the date of the service of the garnishment upon them seems to 
be the date which the garnishees would naturally hâve in mind in mak- 
212 F.— 25 
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ing their answer, and so naturally to be considered as the date as of 
which their answer would intend to speak. The writ notified them on 
July 13th that "ail the property, money, goods and effects of the said 
défendant now in your custody or possession has been attached," and 
"not to pay said défendant any debts now due or hereafter to become 
due." This gênerai situation, common to ail garnishment or attach- 
ment proceedings with which we are familiar, strongly suggests that 
when the garnishees thereafter answer and say that a suit has been 
brought or a judgment has been rendered, they mean to refer to the 
condition of things when they were served. This inference is strength- 
ened by the thought that if the foreign suit was commenced after the 
garnishment suit, there would be little or no object in mentioning it at 
ail. It is true that the Tennessee statute (Shan. Code, § 4816), as de- 
veloped in the form of the writ of garnishment, requires the garnishee 
to retain possession of "ail property and efïects of the said défendant 
which are now or may hereafter come under your control or into your 
possession until you shall hâve made f ull answer to this garnishment" ; 
but this provision for additional liability against the garnishee, arising 
after issue of the writ, is for an unusual thing, and the fact that the lan- 
guage of the answer might possibly refer to a situation which had arisen 
since the issue of the writ is not of much force in deciding the f air and 
reasonable meaning of the gênerai statement which was made, particu- 
larly in a case where there is nothing aiîfirmatively indicating that there 
was any change between the two dates in question. The other reason 
above mentioned is this : While it is not incredible that a suit could 
be brought and tried and a verdict rendered and a motion for a new 
trial made and disposed of, ail within 23 days, it is extremely improba- 
ble ; f rom what we ail know of the customary way of doing things, it 
is not likely that any more could hâve happened during that time than 
the making and hearing and disposing of the motion for new trial. 

[2] Then, in construing this answer, we hâve further help from the 
familiar rule that in this class of proceedings leading to a judgment 
and deprivation of property without any personal service, and espe- 
cially when the attack is not collatéral but direct, the jurisdiction must 
clearly appear. The burden must be upon the party asserting the ex- 
traordinary jurisdiction. Accordingly, it is held in Tennessee that the 
liability of the garnishee is not to be arrived at by surmises or infer- 
ences, but only from direct admissions or necessary conclusions. Mo- 
ses V. McMullen, 44 Tenn. (4 Cold.) 242, 245. It is true that some 
Tennessee décisions seem to put the burden upon the garnishee to set 
up matter in avoidance of his liability, but this is only where the dis- 
closure admits an original liability. Hère Lowenstein denied the ex- 
istence of any indebtedness to Folz. This déniai accentuâtes the ne- 
cessity that the party who charges the liability in spite of the déniai 
should make it clearly appear, and emphasizes the requirement, that any 
doubt whether the New York suit was the earlier should be solved 
against the plaintiiï. Putting ail thèse considérations together, we con- 
clude this answer was intended to say, and must be treated as if it did 
at least say, that on the 13th of July a suit was pending in the New 
York Suprême Court, based upon the indebtedness in question. 
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Whether ît aiso should be treated as saying that a judgment hcd then 
been rendered against the garnishee défendant, we need not décide. 

[3] This interprétation of the disclosure présents the question wheth- 
er, when a suit is pending in the courts of one state, brought by the 
principal créditer against the principal debtor, and full jurisdiction over 
the cause of action and the debtor's person bas been obtained, the same 
indebtedness can serve as the basis of jurisdiction for the courts of 
another state in a suit by his créditer against the plaintiff in the first 
suit as principal défendant, and against the défendant in the first suit 
as garnishee défendant. This question must be answered in the néga- 
tive. In the cases where the first suit has reached the stage of a judg- 
ment, the ruling of the Suprême Court in Wabash R. R. Co. v. Tour- 
ville, 179 U. S. 322, 327, 21 Sup. Ct. 113, 45 !.. Ed. 210, should be ac- 
cepted as controlling; but it is not necèssary that the first suit should 
hâve developed into a judgment. The principle involved is not the ne- 
cessity that a court must contrai its own judgments, although this has 
been given importance in many cases ; it is rather the f amiliar principle 
that prior seizure of the property involved gives exclusive jurisdiction 
over that property. As said in Covell v. Heyman, 111 U. S. 176, 182, 
4 Sup. Ct. 355, 358 (28 L. Ed. 390), speaking of fédéral courts and 
state courts : 

"They exercise jurisdiction, it Is true, within tlie same territory, but not in 
the same plane; and when one takes into its jurisdiction a spécifie thing, 
that res is as much withdravrn from ttie judicial power of the other, as 
if it had been carried physically into a différent territorial sovereignty. To 
attempt to seize it by a foreign process is futile and void." 

This was said regarding an actual seizure of physical property, hx't 
it must be no less true regarding the only kind of seizure which càn 
be made of intangible property. The thing hère involved, the debt 
from Lowenstein to Folz, could be seized or appropriated at Memphis 
only by the service of process like a summons on Lowenstein ; but the 
same thing had already been impounded in the same way by the Su- 
prême Court in New York. This considération of the reasons involved 
sufficiently distinguishes the converse situation, and cases like Barns- 
dall v. Waltemeyer, 142 Fed. 415, 418, 73 C. C. A. 515 (C. C. A. 8), 
where it has been held that the pendency of a prior garnishment in an- 
other jurisdiction did not bar a suit by the principal défendant therein 
against his debtor, the garnishee défendant therein, in a court having 
jurisdiction of the latter's person. In such case the jurisdiction of the 
court in the second suit is complète by personal service upon défendant, 
while in cases like the présent, the challenged jurisdiction rests only on 
a supposed seizure of property which had already been taken by an- 
other court, and so could not be seized in the second case. This court 
held, in Mack v. Winslow, 59 Fed. 316, 8 C. C. A. 134, that the rea- 
soning of the Suprême Court in Wallace v. McConnell, 13 Pet. 136, 
10 L. Ed. 95, reached a case essentially like the présent one, and we 
see no occasion to doubt the correctness of that ruling. See, also, 
Clark V. 505,000 Feet of Lumber, 65 Fed. 235, 240, 12 C. C. A. 628 
(C. C. A. 7), and cases cited in Menées v. Matthews (D. C.) i97 Fed, 
633, 635. 
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We find nothing to the contrary in Tennessee. In Huff v. Mills, 15 
Tenn. (7 Yerg.) 42, the first suit and the garnishment suit were in the 
same county court, and jurisdiction in the second suit did ndt dépend 
on the successful seizure of a debt. The sweeping language of the 
court indicates a view of the scope of the Tennessee statutes, which 
view, in Paper Co. v. Shyer, 108 Tenn. 444, 67 S. W. 856, 58 L. R. A. 
173, was withdrawn. So far as Huff v. Mills may support the right of 
garnishment in a second suit in another court, it seems inconsistent 
with the later case of Clodfelter v. Cox, 33 Tenn. (1 Sneed) 330, 340, 
60 Am. Dec. 157. 

[4] The only hésitation we hâve in reversing thèse cases on the 
ground we hâve discussed is because the record does not make very 
clear that the point was ever brought to the attention of the District 
Judge. Folz's motion to dismiss did not specifically raise the question 
of a prior suit pending, and there is nothing to show what objections 
or défenses Lowenstein did make to the final decree, or, indeed, that he 
made any, save the récital that on final hearing the case was "argued 
by counsel." However, the point involved a total failure of power to 
proceed; the defect appears upon the face of the record; and, al- 
though it may hâve been in the nature of a personal privilège which 
would be ineffective if not insisted upon, we think waiver of such an 
obstacle should clearly appear, and should not be inf erred from a rec- 
ord ambiguous on that subject, and that this record may be ambiguous 
is the most that can be said. 

The decree is reversed, with costs, on both appeals, but appellants 
will recover only one docket fee. Kolz's motion should be granted, and 
the garnishee proceedings be dismissed. This conclusion makes unim- 
portant the question of equity jurisdiction. The case is remanded ac- 
cordingly. 



LtrCKENBACH v. PBARCE. 

(Circuit Court of Appeals, Fif th Circuit February 17, 1914.) 

No. 2563. 

Maritime Liens (f 9*) — Service of Stevedoee. 

A stevedore, rendering services in loading or dlscharglng a vessel In 
other than lier home port, tas a maritime lien therefor, aud cannot be 
held to hâve abandoned the right to such lien because the person with 
whom he contracts may represent a charterer, or for other reason be with- 
out actual authorlty to bind the owner, of which fact the stevedore bas 
no knowledge. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 13 ; Dec. 
Dig. § 9.*] 

Appeal from the District Court of the United States for the South- 
ern District of Texas ; Waller T. Burns, Judge. 

Suit in admiralty by J. E. Pearce against the steamship Jacob L,uck- 
enbach; Edgar F. Luckenbach, claimant. Decree for libelant, and 
claimant appeals. Affirmed. 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Jas. B. Stubbs, of Galveston, Tex., and Peter S. Carter, of New 
York City, for appellant. 
John C. Walker and Marsene Johnson, both of Galveston, Tex., for 

appellee. 

Before PARDEE and SHELBY, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

PARDEE, Circuit Judge. This is a libel in rem to recover for 
stevedore's services in unloading the steamship Jacob Luckenbach in 
the port of Galveston in June, 1911. The Jacob Luckenbach was claim- 
ed for owner Edgar F. Luckenbach of New York, and was under 
charter to George R. Dilkes & Co., of Philadelphia, who sublet the 
same to Jacob F. Lent, manager and agent of the Baltimore & Texas 
Steamship Company of Baltimore, and this last-named company had an 
agent, H. N. Bernheimer, at Galveston. The charter parties provided 
that the expense of unloading the vessel should be paid by the chart- 
erers. 

The case shows that under similar charters to the same parties the 
steamships Jacob Luckenbach and D. N. Luckenbach had been coming 
to the port of Galveston for some time, and at the request of the agent 
of the Baltimore & Texas Steamship Company had been unloaded by 
the libelant, and that on June 9, 1911, when the D. N. Luckenbach ar- 
rived at Galveston the situation was that for previous services render- 
ed by the libelant in unloading the Luckenbach vessels the libelant had 
not been paid and there was due him $2,500. 

The libelant testifies : 

"When the D. N. Luckenbach came Into the dock on or about June 9, 1911, 
I went aboard the steamer and stated to Capt. Coonan that the affalrs of the 
Baltijnore & Texas Steamship Company hère were in very doubtful condi- 
tion, and that their crédit was bad, and at that time they owed me quite a 
lot of money, which I expected them to pay that day — the day I was talklng 
to him — but their crédit was so bad I did not care to continue to handle the 
business on their aceount, unless it was guaranteed in some way by the owners 
of the ships, so I could look to the vessels for the stevedore's charges, and 
Capt. Coonan said that he would take the matter up right away with his own- 
ers In New York, but he felt that his people would make it ail right, and 
along during the day the aceount of the Baltimore & Texas Steamship Com- 
pany was paid by them, and I went ahead and discharged the boat, expecting 
to hear from the owners of the boat before she got away. I knew she would 
be hère 8 or 10 days, and after the discharge was flnished at Galveston, she 
shifted to Texas City and discharged coal, and Capt. Coonan came over to 
Galveston and telephoned me and said: 'Corne down and meet me; I hâve 
good news for you' — and I met him at the Model Market, and he said: 'The 
reason I asked you to come down was that I just received a letter from my 
people directing me to tell you not to libel our boat; that they would see 
that ail stevedores' bills were paid.' Q. Did that relate to both vessels? A, 
That related at that time to his own vessel, because the other had not come 
In — she followed 15 or 20 days after — and on the strength of that I permitted 
the boat to get out of town without maklng any further effort to libel, or take 
the matter up any further, because I knew the crédit was good ; the gênerai 
réputation of Luckenbachs was good. Q. Did you intend to libel the boat at 
that time for the services, if it had not been guaranteed? A. If I had not 
received thèse assurances from Capt. Coonan that they would be paid. Q. 
That assurance from Capt. Coonan, the niaster of the D. N. Luckenbach? A. 
ïes, sir. Q. When did the other vessel come? A. She followed something 
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like 15 days afterwards. Q. Dld you discharge her, too? A. I dlscharged 
her on tlie strength of the understanding I had wltli Capt. Coonan, because 
hls conversation referred to ail other beats and not the D. N. Luckenbach in 
particular — thelr boats he referred to. Q. Did Capt. Coonan exhiblt any let- 
ter to you? A. No, sir; he did not. He said that he had the letter. Q. Told 
you that they had given him authority to do so? A. Tes, sir. * * * Q. Do 
you know of any charter party to any other persons by tlie Luckenbachs? 
A. I do not know, sir. Q. You never knew of it? A. No, sir. Q. You are 
friendly with the agent of the vessels, the master — were you friendly, or not, 
with the agent of the Baltimore & Texas Steamship Company — did any one 
who was presumed to liave possession or knowledge of its charter party ever 
tell you anything about one? A. My recollection of It Is that no one hère 
seemed to know how the boats were operating in hère, and nobody at this 
end of the Une seemed to hâve any knowledge of what arrangements were 
made hère. 

"Court: Did you not work witli the Baltimore & Texas Steamship Company 
to unload the vessels at previous dates? A. AU previous trips. Q. As be- 
tween the same parties? A. Yes, sir. Q. When the crédit of that coneern grew 
indiffèrent, or became bad, as I understand, you were not willing to enter 
ioto a contract with them any longer, unless the payment for the loading and 
unloading was guaranteed by the ship? A. Yes, sir; I vî-ould not discharge 
the vessels on thèse two occasions had I not received assurances from Capt. 
Coonan that the bills were to be paid. It developed that George R. Dilkes & 
Co. were connected with the proposition, but up to the taking of the déposi- 
tions I never heard of them havlng any connection with the vessels at ail. 
* * * Q. Passing from that now, how long after that was it that you un- 
loaded the Jacob Luckenbach? A. As I stated before, it was something like 
12 or 15 days; I hâve not the exact number of days. Q. In the meantime 
had you presented your bill to any one? A. Yes, sir; that had been pre- 
sented to Mr. Bernheim in the usual manner. Q. To the Baltimore & T«xas 
Steamship Company's agent? A. Yes, sir. Q. What did he do with it? A. 
I do not know. He did not pay me. Q. When was the first time you pre- 
sented it to the Luckenbach Une, the owners of the vessel? A. The Company 
failed just about that time. Q. What companyî A. The Baltimore & Texas 
Steamship Company, or, at least, suspendèd their sailings just at that time. 
The Jacob Luckenbach was hère, and I immediately turned the affairs over 
to my attorneys. Q. When was she hère? A. I say she was hère from 12 
to 15 days after I handled the D. N. Luckenbach. Q. What time, about? A. 
That would be about the 25th or SOth of June, I judge ; I may be a day or 
two off. I can tell what date I rendered the bill, if that would be any as- 
sistance to you. The bill was made on June 29th. At that time the boat was 
discharged, and the probabilities are I handled her about the 25th of June. 
Q. At that time the boat was entirely dlscharged? A. Yes, sir; at the time 
the bill was made. Q. To whom was it made? A. To Bernheim, repré- 
sentative of the Baltimore & Texas Steamship Company. Q. Did you receive 
any further assurances from the Jacob Luckenbach? A. I had received noth- 
ing because I had not had sufflcient time to hear from my first bill. The 
first bill was made on June 22d, and ouly a week before the two bills — the 
second bill on June 29th. Q. When was the first time you communicated with 
the Luckenbach people? A. I do not remember the exact date of that tele- 
gram, Mr. Stubbs. Q. Is thls a copy of the telegram? A. My copy has been 
misplaced. Q. Is that a copy? A. This is the New York original, I guess. 
Q. The New York original? A. Yes, sir; that is correct. This is the orig- 
inal itself. This is the recelving operator's telegram of the message. 

"Mr. Stubbs (Counsel for Respondent) : I will read the telegram. It is 
dated Galveston. Texas. 'Received 16 — paid . July 12, K. F. Lucken- 
bach, Bridge Streel, New ïork. Rumored hère that Lent has suspendèd fur- 
ther .saiUngs. Can you advise if true. Reason for inquiry he owes me for 
stevedoring last two steamers, confidentlal. J. E. Pearce.' 

"Q. What two steamers were thèse? A. The two in question. Q. Who 
was Lent, referred to? A. The gênerai manager of the Baltimore & Tex- 
as Steamship Company. Q. Did you receive a replyî A. Yes, sir. Q. Hâve 
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you the replyî A. It was flled In the papers, and I do not know where 
It Is now. I know what the reply Is. Q. Look at that and state whether or 
not that Is the correct reply. [Shows witness carbon copy.] A. Yes, sir; 
this Is correct. 

"Mr. Stubbs: I offer thls In connection wlth same: 'Mr. J. B. Pearce, July 
12, 1911. Understand Lent has sent ont notices that shlpments hâve been 
suspended. Take matter up with him direct at Pittsburg. E. F. Luckenbach.' 

"Q. Dld you take the matter up wlth Mr. Lent to be adjusted? A. No, sir ; 
I took It up with my attorneys, when I knew he had suspended. Q. Dld you 
comniunlcate further wlth Luckenbach, or any other of the owners or man- 
agers? A. No, sir; Judge Walker and Judge Johnson hâve handled the case 
since that tlme. 

"Re-examined (by Judge Walker): Q. Dld you understand Capt. Coonan, 
that one of hls undertakings was to guarantee to see you had payment foi 
your services, and that It was to extend to the other vessels? 

"Counsel for Défendant: Ask what the understandlng was. 

"Court: He stated what the agreement was. 

"A. I answered that, that ail he sald to me was that he reeelved a letter 
from hls owners with further référence to the matter of stevedoring, and that 
they had told him to tell me not to libel thelr vessel ; that they would see 
that the stevedoring bllls v^as paid, not only on one vessel, but I construed 
it to continue on bllls for handllng thelr steamers. Q. Dld you rely upon that 
promise? A. I relied upon It to the extent of permittlng him to go to sea 
without any further effort to llbel the vessel and to handle the foUowlng 
steamer. Q. Would you bave done the work on the Jacob Luckenbach If it 
had not been for this guarantee? A. No, sir. 

"Counsel for Respondent: We object tothat. 

"Q. Would you. bave handled the second at ail If you had not had that assur- 
ance? A. No, sir. Q. And on that account that you dld handle the D. N. 
Luckenbach? A. On that account I handled both of the Luckenbachs — the 
D. N. and Jacob Luckenbach." 

The évidence by the libelant is practically uncontradicted, though 
there is much évidence in the transcript tending to show that Capt. 
Coonan had no authority to represent the owners as to discharging the 
Jacob Luckenbach, and that Capt. Coonan did not tell the libelant ex- 
actly what the libelant says hedid, and did not tell the libelant any- 
thing showing, or tending to show, that he was representing the owners 
as to discharging other vesels than the D. N. Luckenbach of which he 
was master, so that, as to whom the libelant gave crédit the évidence 
is that on June 9, 1911, the libelant who had theretofore been dis- 
charging the Luckenbach vessels under an agreement with the agent 
of charterers and possibly on the sole crédit of the charterers, though 
thinking he had a lien therefor on the vessels discharged, decided that 
on account of failure of the charterers to pay and their bad crédit he 
would no longer discharge the Luckenbach vessels unless upon a guar- 
anty from the owners and on the crédit of the vessel discharged ; and 
thinking from the notice to Capt. Coonan and Capt. Coonan's repré- 
sentations as to the attitude and wishes of the owners that they would 
be responsible, he discharged the Jacob Luckenbach upon the crédit 
of the vessel. 

In Dennett v. The xMain, 51 Fed. 954, 2 C. C. A. 569, this court held 
that a stevedore rendering services in loading and unloading cargo in 
other than the home port has a maritime lien therefor ; and we foUow- 
ed this in The Norwegian Steamship Co. v. Washington,- 57 Fed. 224, 
6 C. C. A. 313, a case very similar in circumstances and issues to the 
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case in hand ; and we quote f rom the opinion of the court in the latter 
case as applicable hère : 

"The duties of consignées or agents of sMps, or the agents of charterers 
or owners, are so similar and undistinguishable that wlthout some positiva 
knowledge of their relations, contracts, and agreements, it is impossible to 
détermine to which class an agency may belong ; and the f act that a mer- 
chant purchases supplies, or procures services to be rendered a vessel, ralses 
no presumption that he therefore sustains relations wlth the owners that 
make him responsible, and relieve the vessel from a lien. In the great ma- 
jority of instances, in ordinary practice, the materialman or stevedore con- 
tracts with, and takes his bill for payment to, the agent of the ship, whether 
he represents the owners or charterers, wlthout the intervention of the mas- 
ter; but by so doing he does not abandon hls rlght to look to the vessel in 
event of a nonpayment. It cannot be presumed or expected that he can be 
informed as to the exact provisions of the charter, or the responsibilities of 
the parties, in each particular case. 

"Examining this case in the llght of thèse gênerai prineiples, we fail to 
find any affirmative proof that the libelant was informed of the character or 
conditions of the charters, or elther of them, or the responsibilities of the 
vessel or charterers, or in any way gave the agent Personal crédit, to the ex- 
clusion of the vessel, or that the circumstances are shown to be snch that he 
should be held to hâve done so. The final charter — the one under which he 
was loading at this time — specified dlstinctly that the vessel should pay for 
the stevedoring; and, had he known of this, it was in no way compulsory 
upon him to go back of that, and flnd to whom the term 'the vessel,' there 
used, referred to, whether owners or previous charterers; and, were he Ig- 
norant of the provisions of elther charter, it cannot be presumed he knew 
of, or contemplated, any paymaster but the vessel. There is nothing that 
shows that he knew what relation Hoadly & Co., through whose instrumental- 
ity he was employed, held to the vessel, any more than that they were the 
agents of Andress & Mitehel, whom he says lie snpposed to be the charterers' 
or owners' agents, some one who looked out for the business." 

We concur with the District Court in holding that for services ren- 
dered by the libelant in unloading the cargo of the Jacob Luckenbach 
he has a maritime lien on the vessel. 

The decree appealed from is affirmed. 



LUCKENBACH et al. v. PEARCE. 
(Circuit Court of Appeals, Fifth Circuit February 17, 1914.) 
. No. 2564. 

Mabitime Liens (§ 9*) — Seevices of Stevedobe. 

A stevedore, who unloaded a vessel at the instance of the master and 
on the crédit of the vessel, held entitled to a maritime lien therefor. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 13 ; Dec. 
Dig. I 9.*] 

Appeal from the District Court of the United States for the South- 
ern District of Texas ; Waller T. Burns, Judge. 

Suit in admiralty by J. E. Pearce against Edgar F. Luckenbach, 
owner of the steamship D. N. Luckenbach and others. Decree for 
libelant, and respondents appeal. Affirmed. 

■■ " ' ■ ' ■ ' ■■' ■ ■ — — ■ - ■ ■ ^ 

•For other ca^es see same topic & â numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Jas. B. Stubbs, of Galveston, Tex., and Peter S. Carter, of New 
York City, for appellants. 
John C, Walker and Marsene Johnson, both of Galveston, Tex., for 

appellee. 

Bef ore FARDEE and SHELBY, Circuit Judges, and GRUBB, . 
District Judge. 

FARDEE, Circuit Judge. We are satisfied from the évidence in 
this case that Pearce, the stevedore, unloaded the D. N. Luckenbach 
at the instance of the master on the crédit of the vessel, and that 
for such services the owners of the D. N. Luckenbach are liable. See 
Dennett v. The Main, 51 Fed. 954, 2 C. C. A. 569; The Norwegian 
Steamship Co. v. Washington, 57 Fed. 224, 6 C. C. A. 313, and the 
case of Luckenbach v. Fearce (No. 2563 of the docket of this court) 
212 Fed. 388, just decided. 

The decree appealed from is affirmed. 



CARTER et al. v. BROWN. 
(Circuit Court of Appeals, Fifth Circuit. Febniary 23, 1914.) 

No. 2570. 

1. Seamen (§ 29*) — Personal Injubt — Liabilitt of Vessel ob Ownebs. 

It is not a défense to a suit by an employé against the owners of a 
vessel, to recover for an injury caused by the improper stowage of cargo, 
tbat the négligence was that of fellow servants ; It belng the duty of the 
master or mate, for which the owner Is respbnsible, to see to the proper 
stowage of cargo. 

[Ed. Note.— For other cases, see Seamen, Cent. Dlg. §§ 186, 18&-194; 
Dec. Dig. § 29.*] 

2. Seamen (§ 29*) — Personal Injuries— Conteibutort Négligence. 

Contributory négligence is not a complète défense to a suit in admir- 
alty for injury to an employé, but, if proved, goes only to a réduction of 
damages. 

[Ed. Note. — For other cases, see Seamen, Cent. Dlg. §§ 186, 188-194; 
Dec. Dig. § 29.*] 

Appeal and Cross-Appeal from the District Court of the United 
States for the Eastern District of Louisiana; Rufus E. Foster, Judge. 

Suit in admirahy by Joseph Brown against Henry M. Carter and 
others. Decree for libelant, and both parties appeal. Affirmed. 

James Legendre and Edward Rightor, both of New Orléans, La., 
for appellants and cross-appellees. 

W. J. Waguespack, of New Orléans, La., for appellee and cross- 
appellant. 

Before FARDEE, Circuit Judge, and GRUBB, District Judge. 

GRUBB, District Judge. This was a libel in personam, fîled by the 
appellee against the appellants in the District Court for the Eastern 

•For other cases see same toplo & § ndmbeb in Dec. & Am. Digs. 190" to date, & Rep'r Indexes 
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District of Louisiana to recover damages, alleged to hâve been suffer- 
ed by appellee by reason of a personal injury received by him while 
in the employment of the appellants, as a laborer on the Mississippi 
river steamboat Queen of the Bends. The injury vi^as caused by the 
fall of saclts of sugar on the appellee, which were piled on the deck 
of the boat. The fact of injury, and that it was se caused, is not in 
dispute. The disputed questions relate to the condition in which the 
sugar sacks were piled, and the responsibility of the appellants there- 
for, and to the conduct of the appellee at the time he was injured, 
as bearing upon the question of his own fault as a contributing cause 
of his injury. The facts, other than those stated, are in irreconcil- 
able conflict. There is even a dispute as to whether the accident oc- 
curred in nighttime or daytime, and as to whether the boat was tied 
up at a landing or moving in midstream. 

The appellants can only be'responsible for the injury because of 
fault on their part which had causal relation to it. The appellee as- 
serted the existence of such fault, and that it consisted in the nég- 
ligent manner in which the sugar was piled on the deck of the boat, 
in that it was piled eight sacks high with one tier and no support, 
other than the sacks themselves, when it should hâve been piled but 
five sacks high in the absence of such support. 

The record shows that it was not customary to pile sugar sacks of 
the dimensions of those which fell higher than five or six in a single 
tier, and, in the absence of additional support, and the inference of 
fault in some person, if the sacks were piled as asserted by appellee, 
was properly drawn by the District Judge. 

The testimony as to the height of the tier of sacks that fell, whether 
eight high or only five high, is in hopeless conflict. There is no dis- 
pute that the sacks fell f rom a single tier, which had no support other 
than the sacks themselves. We concur with the District Judge' s con- 
clusion that the weight of the évidence of the witnesses, taken in con- 
nection with the probabilities fairly deducible from such fevv facts as 
are undisputed, and from the physical situation, shows that the sacks 
were piled eight high. 

[1] Having reached the conclusion that the sacks which fell were 
negligently piled, the next inquiry concerns the appellants' responsi- 
bility for the négligent piling. The causal relation to the injury is 
obvions. The appellants invoke the fellow-servant rule, as a dé- 
fense. It is manifestly, however, the duty of the master or the mate 
to see to the proper stowage of the cargo, and that the boat was kept 
properly trimmed. Failure of the master or mate to properly dis- 
charge this duty would bind the owners of the boat, whose vice prin- 
cipals as to the performance of this duty they were. The record 
fairly shows that the master, H. M. Carter, one of the appellants, 
had actual knowledge of the method adopted for piling the sacks that 
fell, and either directed it or acquiesced therein. Under such a state 
of the record, the District Judge properly held that the fellow-servant 
rule afforded appellants no protection as against the appellee's claim. 

In the case of Anderson v. The Ashebrooke (C. C.) 44 Fed. 124, 
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Circuit Judge Pardee, speaking of the application of the fellow-servant 
rule, said (page 127) : 

"Reliance Is placed upon the case of Tbe Dago (C. C.) 31 Fed. 574, and the 
authoritles there clted. Conceding the law to be as stated, the défense is not 
good In this case, because the improper location of the ladder and steam-hoist- 
ing apparatus was so patent that the court is bound to hold that the owners 
had notice of it; and the * * * defective machinery, arising from wear 
and tear was brought home to the agents of the owners by actual notice." 

And again in the same case the same judge said (44 Fed. page 128) : 

"The trouble wlth this position is that, under the évidence in the case, the 
prornoting cause of the injury, so far as the ship was concerned, was its de- 
fective appliances and tackle. It does not relieve the ship from fault, because 
fellow servants of the libelant contributed with him to the injury." 

[2] The last inquiry relates to the conduct of the appellee as to 
contributing fault. It is contended that his fault consisting in his at- 
tempt to climb up on the tier of sacks to get his jumper, which he 
had previously placed there, and that the sacks, though piled eight 
high, would not hâve fallen but for his interposition in that way. 
There is an equally hopeless conflict between the witnesses upon this 
question. On the one hand, the appellee and his witnesses deny that 
he climbed upon or touched the sacks, while the appellants' witnesses 
assert that he did. We do not f eel it necessary to résolve this con- 
flict, because, conceding the appellee to hâve been in some degree in 
fault himself, this would only serve to cause a division of damages, 
and not to deprive him of the right to recover at ail. 

In the case of Andersen v. The Ashebrooke (C. C.) supra, the court 
said (44 Fed. page 127) : 

"In admiralty, contrlbutory négligence does not necessarily prevent the 
reeovery of damages by a party injured in case of maritime tort occasioued by 
concurrlng négligence. In such cases the admiralty rule is to divide the dam- 
ages. This court fully considered this question in the case of The Explorer 
(D. C.) 20 Fed. 135, where it is held that 'in cases of marine torts it is the rule 
of the courts of admiralty to exercise a conscientious discrétion, and give or 
withhold damages upon enlarged principles of justice and equity.' And In the 
well-considered case of The Max Morris (C. C.) 28 Fed. 881, following The Ex- 
plorer, it was held that : 'In suits in admiralty for Personal injuries, contrlbu- 
tory négligence on the part of the libelant is not a bar to his reeovery, and 
that the admiralty rule apportioning damages, where both parties are in fault, 
extends to ail causes of maritime tort occasioned by concurrlng négligence.' " 

In the case of The Max Morris, 137 U. S. 1, 11 Sup. Ct. 29, 34 
L,. Ed. 586, the Suprême Court, after citing cases supporting the rule 
of division of damages, and among them the cases of The Explorer 
(D. C.) 20 Fed. 135, and The Wanderer (C. C.) 20 Fed. 140, decided 
by Circuit Judge Pardee, said: 

"AU thèse were cases in admiralty, and were not cases of collision betweon 
two vessels. They show an amélioration of the common-law rule, and an ex- 
tension of the admiralty rule in a direction which we thlnk is manifestl'y just 
and proper. Contrlbutory négligence, in a ea.se lil;e the présent, ahoukl uot 
whoUy bar reeovery. There wouid hâve been no injury to the libelant but for 
the fault of the vessel ; and while, on' the one haud, the court ought not to 
give him fuU compensation for his injury, where he himself was partly in 
fault, it ought not, on the other hand, to be restrained from saying that the 
fact of his négligence should not deprive him of ail reeovery of damages. As 
stated by the District Judge In his opinion in the présent case, the more equal 
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distribution of Justice, the dictâtes of liumanity, the safety of llfe and llmb, 
and the public good will be best promoted by holding vessels liable to bear 
some part of the actual pecunlary loss sustained by the libelant, in a case like 
the présent, where their fault is clear, provided the libelant's f ault, though évi- 
dent, is neither willful nor gross, nor inexcusable, and where the other clrcum- 
stances présent a strong case for his relief. We think this rule is applicable 
to ail like cases of marine tort founded upon négligence and prosecuted in ad- 
miralty, as in harmony with the rule for the division of damages in cases of 
collision. The mère fact of the négligence of the libelant as partly occasloning 
the injuries to hlm, when they also occurred partly through the négligence of 
the officers of the vessel, does not debar him entirely from a recovery." 

The District Judge allowed the appellee $1,000. As he also found 
that he was guilty of no contributory négligence, that sum must hâve 
been assessed by him as fuU compensation for appellee's injuries. 
The appellee complains by his cross-appeal of the insufficiency of 
the District Judge's award. Even though there was some conçu rring 
négligence shown upon the part of the appellee, we think, in view of 
the serions character of the injuries received by him and their prob- 
able effect on his présent and future earning capacity, that the appel- 
lants hâve no cause of complaint, since the sum awarded would not be 
excessive, though the amount had been fixed upon the theory of divid- 
ed damages. On the other hand, in view of the conflicting évidence 
as to appellee's concurring négligence, we do not feel disposed to 
increase the award at the appellee's instance. 

The judgment of the District Court is affirmed upon both the 
direct and cross-appeal, and the appellants taxed with the costs of 
the appeaL 



SUDBRMAN & DOLSON Y. FREDERICK LEYLAND & CO., Limited. 

(Circuit Court of Appeals, Fifth Circuit. February 17, 1914. Eehearing De- 

nied March 31, 1914.) 

No. 2572. 

TowAGE (§ 18*) — Collision Between Tug and Steamship — Fault. 

A decree aftirmed which found a steamship without fault for a collision 
with a tug, which was attempting to take a towline from the steamship. 

[Ed. Note. — For other cases, see Towage, Cent. Dig. § 40; Dec. Dig. 
I 18.* 

Collision with or between towlng vessels and vessels in tow, see note to 
The John Englis, 100 C. C. A. 581.] 

Appeal from the United States District Court for the Southern Dis- 
trict of Texas ; Waller T. Burns, Judge. 

Suit in admiralty for collision by Suderman & Dolson, owners of 
the tug Ima Hogg, against Frederick Leyland & Co., Limited, owner 
of the steamship Alexandrian. Decree for respondent, and libelants 
appeal. Affirmed. 

John C. Walker and James B. Stubbs, both of Galveston, Tex., for 
appellant. 

Mart H. Royston, of Galveston, Tex., for appellee. 

•For other cases see same topic & § numeek in Dec. & Am. Dlgs. i907 to date, & Rep'r Indexes 
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Before FARDEE and SHELBY, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

PER CURIAM. This is a libel for damages caused by a collision 
between the steam tug Ima Hogg and the steamship Alexandrian, the 
tug at the time being engaged in an effort to take a towline from the 
steamship. On the évidence, practically admitted without objection, 
the District Court found that the steamship Alexandrian was without 
fault in the premises, and dismissed the libel. 

We hâve read and considered the évidence in the transcript, and we 
conclude that the decree of the District Court finding the Alexandrian 
without fault in the premises is fully sustained thereby. See The Alas- 
ka (C. C.) 33 Fed. 107; The Minnehaha, 124 Fed. 210, 59 G. C. A. 
674. 

The judgment of the District Court is affirmed. 



In re WEIGHT-DANA HARDWAEB CO. 
(Circuit Court of Appeals, Second Circuit February 17, 1914.) 

No. 166. 

1. Bankbuptct (§ 326*) — Pkefebences — Set-Oït bt Bank. 

Under Bankr. Act (Act July 1, 1898, c. 541, 30 Stat. 565 [U. S. Comp. 
St. 1901, p. 3450]) § 68, providing that, in cases of mutual debts or crédits 
between the estate of a banlîrupt and a créditer, one debt shall set off 
against the other and the balance allowed or pald, section 60, subd. "a," 
as amended by Act Feb. 5, 1903, c. 487, § 13 (U. S. Comp. St. Supp. 1911, 
p. 1508), relative to préférences, and subdivision "b," as amended by Act 
June 25, 1910, c. 412, § 11 (U. S. Comp. St. Supp. 1911, p. 1506), which pro- 
vides that a transfer, wlthin four months before the flllng of the péti- 
tion, is voidable if the bankrupt be insolvent, the transfer operate as a 
préférence, and the person receiving it had reasonable cause to belleve 
that its enforcement would efCect a préférence, a bank within four months 
before the flllng of the pétition' may apply a deposlt by the bankrupt on 
a debt due it, tliough it knovps of the bankrupt's insolvency, where it bas 
no reasonable cause to believe that a préférence will be effected. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 514; Dec. 
Dig. § 326.*] 

2. Bankruptcy (§ 326*) — Peefeeences — Set-Off bt Bank. 

The right of a bank to apply a deposlt on a debt due it wlthin four 
months before the flllng of a pétition in bankruptcy cannot be denled upon 
a œere suspicion or bare inference that it had reasonable éause to belleve 
that a préférence would be effected. 

flM. Note. — For other cases, see Bankruptcy, Cent. Dig. § 514 ; Dec. Dig 
§ 326.*] 

3. Bakkexjptcy (§ 311*) — Pbefebences — Avoidance — Filing Nbw Claim. 

Where the court in a bankruptcy proceedlng found that the application 
■ of a deposlt by the bankrupt on a debt due a bank constituted a préfér- 
ence, its decree properly authorlzed the bank, upon payaient of the df'- 
poslt, to file a new or amended claim for the sums found to be préfér- 
ences. 

[Kd. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 497-500 ; 
Dec. Dig. § 311.*] 

•For other cases see same topic & i nvmbeb in Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexe» 



398 212 FEDERAL REPORTER 

4. Bankbuptct (§ 311*) — Préférences — Avoidance — Oïfsettiîig Dividend, 
In a bankruptcy proceeding where a creditor has recelved a préférence 
less than the amount of its clalm, the court, instead of requiring the re- 
payment thereof, may properly permit proof of the creditor's clalm, and 
provide by its final decree for the déduction of the amount of the préfér- 
ence, with interest from the dividend due such creditor. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. v §§ 497-500 ; 
Dec. Dig. § 311.»] 

Appeal from the District Court of the United States for the North- 
ern District of New York. 

In the matter of the Wright-Dana Hardware Company, bankrupt. 
From an order (207 Fed. 636), respecting the claims of the Utica City 
National Bank and another, such claimants and John A. Cantwell, 
trustée, bring cross-appeals. Reversed and remanded. 

See, also, 205 Fed. 335. 

The Utica City National Bank, George S. Dnna, and Roliert L. Kinne, on 
January 17, 1912, flled a pétition for adjudication of bankrup.tcy agalnst the 
Wright-Dana Hardware Company. The said company was duly ad,iudicated 
a bankrupt on February 5, 1912. The AVrlght-Dana Company for a number 
of years prier to this adjudication of bankruptcy had kept an account and 
received accommodation by way of loans at the Utica City National Bank. 
Four months before the pétition in bankruptcy was filed, or about the mld- 
dle of September, 1911, the bank owned and held promlssory notes, made 
and given by the company, of the face value of more than $14,000, and was 
llkewise the owner and holder of several promlssory notes on whlch the com- 
pany was liable as indorser. Payments were made to the bank by the 
Wright-Dana Company on account of the principal and interest of thèse notes 
at the following times and in the following amounts: 
1911 

Dec. 18 Interest $ 30 11 

" 20 Principal 723 55 

" 26 Principal 376 45 

" 26 Interest 76 

Oct. 7 Principal and interest 100 42 

1912 

Jan. 4 Interest 48 77 

" 8 Principal 200 00 

" 8 Interest 1 27 

Total $1,481 33 

On January 10, 1912, the balance on the books of the bank to the crédit 
of Wright-J)ana Company was $52.69. Thereafter the following deposlts were 
made by tne company: 

Jan. 11 $109 55 

" 13 300 73 

" 15 166 07 

" 16 100 00 

" 18 271 42 

" 19 123 14 

" 22 174 81 

" 24 78 94 

" 27 220 29 

" " 95 75 

30 121 36 



Feb. 2 132 






Only one check was drawn by the company after January lOth agnlnst its 
balance on deposlt in the bank, aud that was oue in the sum of $14.35. On 
Jannary 16, 1912, the bank applied $639.04 of the deposit then standing to 

•For other caseg ne lame toplc & i numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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the crédit of the company to the partial payment and satisfaction of a note 
owned by the bank and made by the company, and on January 26, 1912, the 
bank applied and credited $75 of the deposit standing to the company's crédit 
to the payment of another note owned by the bank, and upon which the 
company was llable. There was a balance in the bank to the crédit of the 
company, at the tlme it was adjudicated a bankrupt on February 5, 1912, 
of the sum of $2,032.73, disregardlng the déductions of $029.04 and $75.00. 

ïhe court below allovved the set-offs made by the bank prior to january, 
1912, and disallowed those made during January and subséquent thereto. 
ïhe order of the court provided that the claims of the bank and of Robert 
L. Kinne agalnst the company should not be allowed unless the bank should, 
within 10 days from the date of the order, pay over to the trustée in 
bankruptcy the sums appropriated by the bank after it had reasonable cause 
to believe its appropriation would effect a préférence in its favor, viz., in 
and after January, 1912, together vvith the balance of the account applied 
and retained at the time the pétition was filed, the whole aggregating $2,- 
282.77. The order goes on to provide as follows: 

"Further ordered and decreed, that if sald Utlca National Bank shall 
pay over sald sum of $2,282.77 unto said John A. Oantwell, as trustée, within 
the sald time, then and in that event within flve days after said payment the 
said Utlca City National Bank shall be entitled to file a new claim or an 
amended claim agalnst the estate of the sald bankrupt for the foUowlng 
amounts, received and credited by the sald bank at the followlng tlmes to 
said bankrupt, and herein decreed to be préférences : $48.77 January 4, 
1912; $200 January 8, 1912; $1.27 January 8, 1912; $629.04 January 16. 
1912 — and the claim filed by said bank on the 27th day of February, 1912, 
shall be' allowed at the sum of $7,047.25, without any offset therefrom, and 
the claim filed by the said Robert L. Kinne on the 27th day of February, 
1912, shall be allowed at the sum of $5,356, and the claim filed by the said 
bank on the 30th day of July, 1912, shall be allowed at the sum of $222.49." 

Oross-appeals from a final decree of the United States District Court for 
the Northern District of New York. 

Lynch & Willis. of Utica, N. Y. (Charles I. Taylor. of New York 
City, of counsel), for appellants and cross-appellees. 

Martin & Jones, of Utica, N. Y. (Richard R. Martin, of Utica, N. 
Y., of counsel), for Cantwell as trustée. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). The 
question involved in this case is as to the effect of the bankruptcy 
of a depositor in a bank upon the bank's right to set off sums due 
from it to the bankrupt against sums due from the bankrupt to it. 

The bankruptcy act in section 68 contains the foUowing provisions 
on the subject of set-offs and counterclaims : 

"a. In ail cases of mutual debts or mutual crédits between the estate of 
a bankrupt and a credltor the account shall be stated and one debt shall 
be set off agalnst the other, and the balance only shall be allowed or paid." 

"b. A set-ofC or counterclalm shall not be allowed in favor of any debtor 
of the bankrupt which (1) is not provable against the estate; or (2) was 
purchased by or transferred to hlm after the filing of the pétition, or wlthiu 
four months before sueh filing, with a view to sueh use and with knowl- 
edge or notice that sueh bankrupt was insolvent, or had committed an act 
of bankruptcy." 

In section 60 the act contains the provision relating to préférences. 
It provides in part as follows : 

"a. A person shall be deemed to hâve glven a préférence if, being insol- 
vent, be bas, within four months before the filing o£ the pétition, or after 
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the flling of the pétition and before the adjudication, • • • made a trans- 
fer of any of his property, and the efCect of the • * • transfer will be 
to enable ony one of his creditors to obtain a greater percentage of his debt 
than any other such creditors of the same class." 

And in subdivision "b" of the same section it is provided : 

"If a bankrupt shall hâve * » * made a transfer of any of his prop- 
erty, * * * being within four months before the filing of the pétition In 
banliruptcy, or after the filing thereof and before the adjudication, the bank- 
rupt be insolvent and the * • * transfer then operate as a préférence, 
and the person receiving it or to be beneflted thereby, or his agent acting 
therein, shall then bave xeasonable cause to believe that the enforcement 
of such * * ♦ transfer would effect a préférence, it shall be voidable by 
the trustée and he may recover the property or its value from such person." 

And in section 57, subdivision "g," as amended by Act Feb. 5, 1903, 
c. 487, § 12, 32 Stat. 799 (U. S. Comp. St. Supp. 1911, p. 1504), it is 
provided as follows: 

"The clalms of creditors who hâve received préférences, voidable under 
section sixty, subdivision "b," or to whom • * * transfers ♦ • * void 
or voidable under section sixty-seven, subdivision "e," hâve been made or 
given, shall net be allowed unless such creditors shall surrender such préf- 
érences. • • • " 

In considering the facts in the présent case it is necessary'to keep 
in mind the foregoing provisions of the bankruptcy act. It is also 
necessary to remember that the pétition in bankruptcy was filed on 
January 17, 1912, and that the adjudication followed on February 5, 
1912. 

The évidence shows that between October 7 and December 26, 1911, 
the bank charged off various sums for principal and interest, aggregat- 
ing the sum of $1,231.29. During the whole of that period the rela- 
tion of debtor and creditor existed between the bank and the Com- 
pany, and at the various times when the bank charged off the several 
set-ofïs, the Company was indebted to the bank on promissory notes. 
The several transactions were done in the due, regular, and usual 
course of business, and at a time when the company's business was 
being conducted in the usual manner ; there being no évidence to show 
that the company contemplated bankruptcy prior to January 1, 1912. 

The claim of the trustée is that the items aggregating $1,231.29, 
which the bank charged off prior to January 1, 1912, were preferential 
payments or transfers to the Utica City National Bank, not because 
that sum of money had been deposited in the bank by the Wright-Dana 
Company, but becasue they were payments or transfers made within 
four months of the fihng of the pétition in bankruptcy, at times when 
the Wright-Dana Company was insolvent and when the Utica City 
National Bank had reasonable cause to believe that the enforcement 
of the transfer would effect a préférence in its favor. 

The right of a bank to a set-off as against a bankrupt depositor 
was passed upon by the Suprême Court of the United States in New 
York County National Bank v. Massey, 192 U. S. 138, 24 Sup. Ct. 
199, 48 L. Ed. 380, a case which went up from this circuit, and which 
was decided in 1903. The bank in that case, as in this, had exercised 
a right of set-off, and it was claimed that the transaction amounted 
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to giving a préférence to the bank by enabling it to receive a greater 
percentage of its debts than other creditors of the same class. But 
the Suprême Court upheld the bank's right to the set-off. The court 
in reaching its conclusion said that a deposit of money to one's crédit 
in a bank did not operate to diminish the depositor's estate, for when 
he parted with the money he created at the same time, on the part of 
the bank, an obligation to pay the amount of the deposit as soon as 
the depositor might see fit to draw a check against it. It did not 
amount to a transfer of property as a payment, pledge, mortgage, gift, 
or security. It continued : 

"It Is true that It créâtes a debt, which, U the créditer may set it off under 
section 68, amounts to permitting a creditor of that class to obtain more 
from the bankrupt's estate than creditors who are not in the same situation, 
and do not hold any debts of the banlirupt subject to set-ofC. But this does 
not. In our opinion, operate to enlarge the scope of the statute deflning préf- 
érences so as to prevent set-ofC in cases comlng wlthin the terms of sec 
tion 68a. If this argument were to prevail, it would, in cases of insol- 
vency, defeat the right of set-ofif recognized and enforced in the law, as every 
creditor of the banlîrupt holding a claim against the estate subject to ré- 
duction to the full amount of the debt due the banlirupt receives a préfér- 
ence in the fact that to the estent of the set-ofC he is paid in full." 

The question came before the Suprême Court again in Studley v. 
Boylston National Bank, 229 U. S. 523, 33 Sup. Ct. 806, 57 L. Ed. 
1313, decided in 1913, where it was held that nothing in the bank- 
ruptcy act deprives a bank with which the insolvent is doing business 
of the rights of any other creditor taking money without reasonable 
cause to believe that a préférence will resuit ; and, it being f ound that 
the deposits and payments of notes were not made to enable the bank 
to secure a préférence by the right of set-off, the bank had a right to 
set off the deposits against the notes within four months of the bank- 
ruptcy. 

[ 1 ] But conceding the law to be as above stated, it is insisted that 
the facts of the case at bar are such as to deprive the Utica City Na- 
tional Bank of the right of set-off which, under other circumstances, it 
might exercise. Our attention is called to the fact that the référée 
found that the Wright-Dana Company was insolvent on September 
15, 1911 (four months before bankruptcy), and continued to be in- 
solvent to the date of its adjudication in bankruptcy on February 5, 
1912, and that during the whole of that time the fact of its insolvency 
was known to the bank. Ail this may be true and yet not deprive the 
bank of its right to set-off. A bank may do business in the usual man- 
ner with one it knows to be insolvent. The mère fact of insolvency, 
or mère knowledge of the insolvency of the depositor, is not alone 
suffîcient to take away the bank's right of set-off. As said in Studley 
v. Boylston National Bank, supra ; 

"There is nothing in the statute which deprives a bank, with whom an in- 
solvent is doing business, of the rights of any other creditor taking money 
without reasonable cause to believe that a préférence will resuit from the 
payment. The bankruptcy act contemplâtes that by remaining in busine.ss 
and at work an insolvent may become able to pay ofC his debts. It does not 
prevent him from continuing to trade, depositing money in bank, drawing 
checks, and paying debts as they mature, either to his own bank or any other 
créditer. It does provide, however, that if bankruptcy ensues, ail payments 
212 F.— 26 
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thus made, within tlie four-months period, may be recovered by the trusteer 
If tlie creditor had reasonable cause to belleve that a préférence would be 
thereby efCeeted." 

[2] It seems, however, that the référée found that the bank had 
cause to beUeve that the payments now under considération would 
effect a préférence in its favor. It is undoubtedly the case that if the 
banlc had reasonable cause to believe that thèse set-ofifs would effect 
a préférence in its favor, they would be voidable by the trustée under 
section 60, subdivision "b," of the bankruptcy act. The difïiculty is 
that the court below took a différent view of the évidence from that 
taken by the référée, and that the view this court takes of it accords 
with that taken by the court below, and not with that taken by the 
référée. Counsel for the trustée asks us to believe that the court 
below overlooked this finding of fact by the référée, inasmuch as the 
finding was not formally vacated or changed by the District Court. 
We do not agrée with him. The court below in express terms set 
up that finding, and in effect modified it by allowing the bank to set 
off the items prior to January 1, 1912, but not any made after that 
time. And the court declared in its opinion that there was no évi- 
dence, unless by inference, that bankruptcy was contemplated, or that 
any préférence was intended by the company, prior to January 1, 
1912. We think that as to the set-offs thus allowed, the court below 
was right in sustaining them, as it was not made to satisfactorily ap- 
pear that the bank had reasonable cause to believe, at the time they 
were made, that a préférence would be thereby effected. The right of 
the bank to make the set-offs made prior to January 1, 1912, cannot be 
denied upon a mère suspicion or a bare inference. If courts were 
to proceed so to administer the law, banks could not safely do business 
with insolvents. The intention of the act that insolvency should not 
deprive one of his right to remain in business would be destroyed in 
large part, and bankruptcy in many cases would be precipitated, if 
the courts should, upon slight inferences, deny the right of set-off. 

As to the set-offs made by the bank after January Ist, and after 
the bank had reasonable grounds for believing that the set-offs there- 
after made might effect a préférence, they were properly disallowed 
by the court below. Indeed the bank did not insist upon this appeal 
that any error had been made by the court below as respects the set- 
offs made after January 1, 1912. The transfers made after that date 
must be regarded as préférences. The total amount of préférences 
the bank had improperly received amounted to $2,282.77. 

[3] The court below in its order decreed that if the bank should 
pay over to the trustée this sum of $2,282.77 within the time allowed, 
then it should be entitled, within five days after such payment, to file 
a new claim or an amended claim against the estate of the bankrupt 
for certain sums which had been found by the court to be préférences. 
This provision of the decree the trustée claims is error, and asks us 
to direct that it be stricken out of the decree. This we cannot do. 
In Page v. Rogers, 211 U. S. 575, 29 Sup. Ct. 159, 53 L. Ed. 332 
(1909) the Suprême Court said : 

"Now that this litlgation bas come to an end, and the défendant bas been 
compelled to surrender the préférence which he received, he is entitled to 
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prove hls clalm and to recelve a dividend on It upon an equallty with other 
creditors. Keppel v. Tiffin Savings Bank, 197 U. S. 356 [25 Sup. Ct. 443, 49 
L. Ed. 790]." 

[4] It seems to us, however, that the decree may be modifiée!, al- 
thoug^h upon a point not mentioned in argument. Instead of requir- 
ing the défendant to pay into the bankruptcy court the full amount of 
the préférence it has received, and then resort to the same court to 
obtain it back by way of dividend, it would seem the better plan, and 
a less circuitous proceeding, to permit the défendant to prove its claim 
against the estate of the bankrupt and the bankrupt court to settle 
the amount of the dividend coming to it. And then the final decree 
should direct the trustée to pay over the amount of its dividend to 
the bank, less the amount of the préférences which the bank has re- 
ceived, together with the interest on such préférences. This would 
be in accord with what the Suprême Court directed in the analogous 
case of Page v. Rogers, supra. In that case the creditor had received 
in préférences a sum in excess of the amount of his claim, and the 
Suprême Court thought he should not be required to pay over the 
full amount of the préférence, but that the bankrupt court should 
settle the amount of the dividend coming to him and the final decree 
direct him to pay over the full amount of his préférences, with inter- 
est, less the amount of his dividend. In the case at bar the amount 
of the préférences which the bank has received is less than the amount 
of its claim. But we do not see that this différence makes the prin- 
ciple applied in the former case any less applicable to this. 

In ail other respects than that just mentioned we affirm the decree, 
and we reverse the case and remand it to the District Court for no 
other purpose than to enable that court to modify its decree in the 
particular above mentioned. 

Decree reversed. 



LINSCOTT SUPPLT CO. v. HOPEWELL. 

(Circuit Court of Appeals, First Circuit. February 13, 1914.) 

No. 1033. 

Patents (§ 328*) — Invention — Annular Tire Case. 

The Hopewell patent. No. 854,215, and tlie Kinder patent, No. 881,411, 
each for a cover or case for spare tires carried on automobiles, to protect 
them from water and dirt, consisting of an enveloping strip or ring of 
any suitable material of a width sufflclent to inclose the tire and overlap 
its tread face and one of its sides, and having at its edge a pocket 
through which a gathering cord is run to hold the cover in place, both 
held void for lack of patentable invention. 

Appeal from the District Court of the United States for the District 
of Massachusetts ; Frédéric Dodge, Judge. 

Suit in equity by Charles F. Hopewell against the Linscott Sup- 
ply Company. Decree for complainant, and défendant appeals. Re- 
versed. 

*For other cases ses some topic & i numbbb in Dec. & Am. Dig». UOT lo date, & Rep'r Indexes 
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William K. Richardson, of Boston, Mass. (Edwin P. Corbett, of 
Columbus, Ohio, on the brief), for appellant. 

W. Orison Underwood, of Boston, Mass. (Clarence C. Colby, of Bos' 
ton, Mass., on the brief), for appellee. 

Before PUTNAM and BINGHAM, Circuit Judges, and ALDRICH, 
District Judge. 

ALDRICH, District Judge. The Hopewell and Kinder patents at 
issue relate to a case, or cover, designed for the protection of spare 
tires carried on automobiles. The Hopewell patent is numbered 854,- 
215, and the Kinder patent is numbered 881,411. 

The case, or cover, is described as one which shall twice overlap the 
tread-face of the tire and one side thereof. The purpose of the cover 
in question is to protect the tire against water and dirt, and the claims, 
speaking generally, cover an annular tire case adapted to overlap. 

It is said in the spécification of the Hopewell patent : 

"It will be noticed that the tire case is ring-shaped, or made as a ring ; that 
is, wittiout an end." 

It is urged on one side that the feature of an endless cover involves 
an essential idea, and one which should be accepted as presenting a 
substantial élément of a patentable invention ; while, on the other hand, 
it is contended that it is not an élément of substance ; that it was not 
so considered by Hopewell at the time he applied for a patent ; and 
that if it had been deemed an essential élément the idea of an endless 
strip would hâve been expressed in some of the claims. 

There is considérable weight in the proposition that, if Hopewell had 
relied upon the endless feature as one of substance, he would hâve used 
the word "endless" in his claims, as, for instance, "an annular, endless 
tire case." But, for the purposes of décision, we may as well assume, 
in view of the statement in the spécification, that the claims as ex- 
plained cover a tire case without an end. 

Hopewell intended that the tire case should be made of any suitable 
material, preferably waterproof or water-repellant material, to be com- 
posed of several pièces so united as to form a strip of proper length to 
cover the circumference of the tread of the tire, and of a width to in- 
close the tire and twice overlap its tread-face and one of its sides. It 
was intended that the edge of the strips so made should bave a pocket 
to contain a cord of any suitable flexible material, which upon a pull, 
or upon contraction, if the cord used should be longitudinally elastic, 
would hold the edge of the case in proper position to protect the tire. 
It is highly probable that the principal thought of Hopewell, and Kin- 
der as well, related to the idea of overlapping and to the contracting 
cord which should bring the edges of the strip, formed to cover the 
tread of the outer circle, into a circle smaller than the outer circumfer- 
ence of the tire. The cord used for such a purpose performs the fonc- 
tion of holding the overlapping strip in such a position as will exclude 
or minimize damage f rom water and other material. It is hardly con- 
ceivable that much importance could bave been attached to the familiar 
idea of joining the ends of a strip to be drawn around a fixed and de- 
terminate circle as a substantiail élément of an invention ; and, as has 
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already been said, the principal thought must hâve had référence to 
the shaping of the strip and its adaptation to the outer and inner cir- 
cles through the instrumentalities of a contracting cord. 

In the spécification the strip is spoken of as having a pocketed edge. 
and the cord, which is to be of flexible material, as cord or wire cord, 
as a thing to be located in a pocket, and under strain to pucker or con- 
tract the edge of the case into a circle smaller than the outer circle or 
circumference of the tire. 

The employment of a cord for the purpose of contracting or gather- 
ing in the edges of fabrics, or leathers, involves no new conception, and 
the scheme of the patents in question involved only an ingenious adap- 
tation of old devices to the particular use in question. 

The idea of the gathering-string, cord, or ribbon of our grandmoth- 
ers, which was "usually run through a shirr or tuck in a garment or 
other article, for the purpose of drawing it up into folds or puckers"; 
or the running-string of those skilled in the modem art of fitting fab- 
rics and leathers, which is "a cord, tape, or braid passed through an 
open hem at the top of a bag or anything which it is désirable to draw 
tight at pleasure," with its manifold uses, was the idea and the thing 
which Hopewell and Kinder both employed as the most important élé- 
ment of the alleged inventions. The idea and the use of the scheme of 
overlapping at exposed places is as old, if not older, than the gather- 
ing-string. From time immémorial overlapping has been used in leath- 
er coverings, in clothing, particularly rubber clothing, upon horse cov- 
erings, upon ship furniture and fittings, upon army wagon trains and 
ordnance, in connection with tents and emigrant wagons, and in hun- 
dreds of other places where it was necessary to protect material from 
the ravages of water and the storms. 

The point of nonpatentability is strongly urged, and we think the 
position fatal to both thèse patents. 

Under a very old expression as to what amounts to invention, and, 
though very gênerai, a tolerably good one, patentable invention is made 
to dépend upon the question whether the thing described is something 
worthy of protection by the law, and protection by the law is spoken of , 
of course, in this connection in the sensé of a protection which will 
give monopoly. 

In the case of the Russell patent (American Sulphite Pulp Co. v. 
Howland Falls Pulp Co., 80 Fed. 395, 25 C. C. A. 500), the inventor 
conceived the idea of a structural lining for a wood pulp digestor which 
should be of one pièce, and of a material which should adhère to the 
shell, and where the material of the lining must be acid-resisting, and 
the idea of the continuons structure was supplemented by the discov- 
ery that the ordinary commercial cément, like Portland cément, would 
stand against hot sulphite liquor ; yet such a combination as that, in- 
volving the discovery of a new force in matter, has been criticised, as 
not answering the rules in respect to what amounts to patentable in- 
vention. 

Upon the question of invention or noninvention, it is difïicult to find 
adjudicated cases which apply themselves aptly to any new combina- 
tion, or a new device, because combinations and devices in différent 
delds are generally quite unlike, and never exactly alike in détail. 
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There are différences. The principles and rules which govern the queS' 
tion of invention are very gênerai, and, as a resuit of the conséquence 
of différences in détail and of adaptation, each case must usually, as 
of necessity, stand upon its own merit in respect to the question of 
patentable invention. 

While the patentée in Andrevi's v. Thum, 67 Fed. 911, 15 C. C. A. 
67, was dealing witli a différent situation from the one hère, he was 
at least dealing with an article of manufacture, and the problem was 
one of protecting material which was to be kept on hand and opened 
up for future use when needed. There the materials used were old, 
yet they were rearranged and adapted, under a very useful idea, to a 
needed commercial purpose, with the resuit of getting a better and a 
more merchantable article. Judge Coït says, 67 Fed. at page 913, 15 
C. C. A. at page 69 : 

"Such a rearrangeinent required no Invention, but would suggest Itself to 
anyone skilled in the art. It is not suffieient tiiat the patentée may hâve pro- 
ducecl a better and more merchantable article, but there must hâve been some- 
thing novel in the means which were employed in its production." 

As was said in Knapp v. Morss, 150 U. S. 221, 228, 14 Sup. Ct. 81, 
84 (37 L. Ed. 1059), a case which Judge Coït uses in his discussion of 
the Thum Case : 

"Ail that Hall did was to adapt the application of old devices to a new use, 
and this involved hardly more than mechanical skill." 

And again, in the same case, the Suprême Court, taking the expres- 
sion from an earlier case, says : 

"AU that he did was to adapt them (means in earlier use) to the spécial 
purpose to which he contemplated their application, by making modifications 
which did not require invention, but only the exercise of ordinary mechani- 
cal skill; and his riglit to a p&tent must rest upon the novelty of the means 
he contrived to carry his idea into practical application." 

Tested by thèse rules, we are unable to find patentable invention in 
either the Hopewell or the Kinder patent. 

Though not used in exactly the same way, both the idea of a con- 
tracting cord and of overlapping had been employed in earlier patents 
in the art to which the patents in question relate. The resuit of the 
adaptations or rearrangements of both Hopewell and Kinder could, we 
think, hâve been accomplished by any one skilled in the art of fitting 
fabrics or leathers, if given the problem of covering the tread of a 
tire twice and its side once, and of making the cover fit the outer and 
inner circles. The problem, of course, involves ingénions cutting and 
shaping of the strip, for the purpose of having its shape conform in a 
gênerai way to the outer and inner circles as it is drawn over and 
around the tire, and the scheme of a doser fit is ingeniously reinforced 
through the functional use of the gathering-string or contracting cord. 

Holding this view of nonpatentability as to both patents, there is no 
occasion to consider the questions in respect to inf ringement. 

The decree of the District Court is reversed, and the case is re- 
manded to that court, with directions to dismiss the bill; and the ap- 
pellant recovers costs in both courts. 
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DART et al. V. SATLOE ELECTRIC CO.t 

(Circuit Court of Appeals, Ttircl Circuit April 6, 1914.), 

No. 1834. 

Patents (| 328*) — Validity — Conduit tob Electric Wires — Tnfringement. 

The Speer patent, No. 693,916, for a conduit for electric wlres, claims 

2 and 6, held to involve inventive orlginallty, not anticlpated, and in- 

fringed by a conduit constructed by défendant under the Saylor patent, 

No. 1,049,771. 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

Suit in equity by Russel Dart and others against the Saylor Electric 
Company. Judgment for défendant (210 Fed. 462), and complainants 
appeal. Reversed and remanded. 

Charles F. Perkins, of Boston, Mass., for appellants. 
C. M. Clarke, of Pittsburgh, Pa., for appellee. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

GRAY, Circuit Judge. In this case Dart and others, plaintiffs and 
owners of patent No. 693,916, granted February 25, 1902, to Edward 
D. and Horace N. Speer, for a conduit for electric wires, charged the 
Saylor Electric Company with infringement thereof. On final hear- 
ing, the court below, in an opinion reported in 210 Fed. 462, held in- 
fringement had not been shown and dismissed the bill. Thereupon 
the plaintiffs took this appeal. 

The patent concerns flexible conduits for electric wires. As the 

spécification of this patent states : 

"In order to be practieable, safe and durable, the duct must be so con- 
structed that it shall be waterproof to prevent détérioration from moisture. 
that it shall be fireproof to prevent Ignition by a possible electric spark, and 
that it shall be flexible, so that it can be readily carried around the corners 
and bends which are frequently found in buildings wlthout breaklng or buck- 
ling." 

The first patented development of a flexible conduit appeared in 
patent No. 456,271, of July 21, 1891, to Herrick. This conduit was 
commercially developed and extensively used, and was commercially 
known as Circular Loom. Its essential features were, first, an inner 
résilient hélix; second, wrappings to cover the hélix and close the 
spaces between its convolutions ; and third, a woven outer jacket. By 
suitable treatment it was made waterproof and fireproof, or at least 
not readily inflammable. It will be seen that when a tube is bent to 
turn a corner, it tends to flatten or collapse. Herrick prevented such 
collapse and secured a circular instead of an angular turn by his in- 
terior spiral member, the patent stating: 

"By forming the llning as a spiral, the requisite flexlbillty is secured, and 
this flexibility is increased by slightly separatlng the turus of the spiral." 

*For other cases see same topic & i numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
tRehearIng denled May 20, 1914. 
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It was found, however, that this circular loom device was subject 
to objections, among which we note the electric wires when forced 
through the tube were liable to catch the edges of the hélix and were 
thus stopped. Moreover, unprincipled contractors, owing to the hélix 
being loose, were able to tear it out and thus évade spécifications call- 
ing for conduits of large diameter. In 1904, it was dropped by the 
National Board of Underwriters as an approved device. This latter 
difficulty was obviated by patent No. 652,806, granted July 3, 1900, to 
Harry G. Osburn, for a flexible electrical conduit. In tlais construction 
longitudinal threads were intervvoven into the hélix which prevented 
its being either stretched or removed. But while this was so, the rolls 
of thread, while preventing removal of the hélix, acted as an obstruc- 
tion to the introduction of electric wires. Such was the nature of flexi- 
ble conduit development when the Speers devised the simple but effec- 
tive device of the patent in suit. They first provided a flexible inner 
tube, which would alone corne in contact with the electric wires that 
were being forced through such tube, and made it so smooth that it 
would not hinder the passage of the wire. The tube was, as stated in 
the patent — 

"formed In any suitable manner — as for example, on a mandrel — and of any 
sultable material, as paper or muslin, or other like material, the meeting 
edges • » * making a lapped joint and being cemented together." 

It had a longitudinal seam and was suitably treated so as to become 
both fire and water proof. 

"While the waterproof coat is still soft and sticky, a cord 6 of any suitable 
material, as cotton, hemp or other cord, is wound tightly splrally from end 
to end of the tube 1, the said cord 6 having been first thoroughly saturated 
with fireprooflng solution and dried. The waterproof coat 4 being still sticky 
and soft, the cord 6 embeds into it and is held firmly upon the tube 1 when 
the said coat 4 dries. The windings of the cord utilize the principle of the 
arch to keep the duct open and firm against coUapsing when carried around 
bends." 

A cover was then braided from fireproof yarn over the wound cord. 
After which a coat of waterproof paint was applied to the duct. Up- 
on this device the claims hère in question were granted, viz. : 

"3. A duct for olectric wires having an Inner tube composed of a fireproof 
flexible longitudiually-arranged shoot of material, a w.aterpi'oof coating thereon, 
a spirally- wound fireproof cord outside of said tube, a fireproof cover outside 
of said cord, and a waterproof coating on said cover, substantially as de- 
scribed." 

"6. In a duct for electric wires, the combination of an inner flexible long!- 
tudinally arranged fireproof sheet formlng a tube, a layer of cord arouiul 
outside said tube, and a cover on the cord, substantially as deseribed." 

In ail thèse constructions the function of the spiral winding or hélix 
to prevent conduit collapse was known and utilized. But the noyelty 
of the Speer device consisted in enclosing an inner longitudinally form- 
ed tube in an enveloping supporting hélix. The resuit of this was that 
the inner tube was made to flex in a curve instead of bending at an 
angle. Moreover, and herein was the novelty, while the hélix impart- 
ed flexibility and non-collapsibility to the tube, it did not detract from 
its smooth surface whereon the electric wire could pass. The resuit 
was a tube which was smooth, flexible, non-collapsible and from which 
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the hélix could not be detached. The proofs show the Speer device 
was of merit. As illustrating its advantages, it suffices to refer for ex- 
ample to a single witness who says : 

"It is of great practical advantage. It lends strength to the conduit to 
prevent longitudinal extension and diametrical contraction ; it présents a 
smooth interior through which wires can be easily fished, and it présents an 
inner tube which cannot be puUed out of the conduit. • * • The longl- 
tudinally arrangea inner tube of flexible material such as set forth in the 
spécification also prevents any -waterprooflng or flreprooflng material or in- 
sulating material, while in its plastiè state, from entering the Interior of the 
conduit, to render the same sticky and rough, and whereby the interior of 
the conduit would be rendered impracticable for the purpose of fishing a wire 
therethrough." 

That it went into rapid, wide and growing use is shown by the sales, 
which were unusually large. The validity of the patent has been con- 
ceded by strong competitors taking license thereunder. The novel 
combination of a supporting hélix inclosing a longitudinally formed 
tube was found in no prior structure. We are of opinion such com- 
bination involved invention. A collapsible inner tube made non- 
collapsible by an inclosing spiral without losing flexibility, was a de- 
vice involving marked originality. It will thus be seen that the inven- 
tive feature of the device was not in the particular character of the 
tube, for there was no novelty in a longitudinally formed tube. Nor 
did it lie in the particular character of a supporting hélix, which was 
itself old. Thèse éléments and their f unctional characteristics were not 
new, but what this patent did first disclose was placing the two in a new 
relation to each other, namely, the supporting hélix around the longi- 
tudinal tube. This relation and the resuit produced were both new. 
What was accomplished by this simple and effective device was a step 
that was for some years vainly sought for by those skilled in the art. 
The patent is therefore one of substantial merit and the patentées 
should be protected to the full extent of the disclosure they made. So 
regarding the patent, we think the défendant inf ringes. 

Its conduit is made substantially under patent No. 1,049,771, granted 
January 7, 1913, to F. D. Saylor for a conduit for electrical conductors. 
The spécification thereof shows an inner tube of fireproof canvas, with 
longitudinally abutting edges, thus providing a smooth interior. This 
tube is then subjected to a bath of caladium, pitch and asphaltum, and 
while the coating is soft the tube is annularly wound with spirally 
arranged strips of fabric or duck or of any suitable fibrous materials, 
in this case a helically wound strip of compressed paper fiber. This 
paper sleeve is stiffened by the asphaltum with which it is treated and 
becomes from its spiral winding résilient, so that for functional pur- 
poses it is the équivalent of Speer's enveloping hélix, and falls within 
the broad définition which the patentée gave to the word cord in the 
spécification and claims, namely: 

"Any fllamentary body which is capable of being wound around * • • 
the Inner tube." 

Formed around its longitudinal canvas tube, the two unité to form 
a conduit which embodies every feature of the Speer device. Had it 
existed in the prior art it would hâve completely anticipated every 
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disclosure of the Speers. Post-dating that patent, ît as clearly in- 
fringes as it would hâve anticipated it had it ante-dated that patent. 

The decree below must therefore be reversed and the case remanded 
with directions to enter a decree holding -infringement of claims 3 and 
6, and ordering an accounting. 



SIEMUND V. ENDBRLIN et al. 
(Circuit Court of Appeals, Second Circuit. February 10, 1914.) 

No. 191. 

1. Patents (§ 328*) — Validitt — Pbocess — Impossibility or Performance — 

Welding Appabatus. 

The Siemund patent, No. 967,579, claims 1, 2, and 5, for an electric 
welding process, speclfying that the température of the portions of métal 
to be welded shall be raised, se that it shall be the same as the material 
employed for filling the weld, held void, as impossible of performance, 
since, if the métal on whlch the molten électrode Is to be deposlted were 
equally fluid, a hole would be eut through, Instead of a weld. 

2. Patents (§ 157*) — Scope — Reconstkttction. 

A patent cannot be reconstrueted to meet new conditions and new 
facts subsequently dlscovered ; but the patentée must abide by what 
he bas said in his spécifications and claims, and If his process so de- 
scribed and claimed will not work; he cannot coUect tribute from a sub- 
séquent process that will work. 

[Ed. Note.— For other cases, see Patents, Cent Dlg. §§ 229-232; Dec. 
Dig. § 157.*] 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

Suit in equity by Heinrich L. J. Siemund against Joseph Enderlin, 
Sr., and another, doing business as Joseph EnderHn, Jr., & Co. De- 
cree for défendants (206 Fed. 283), and complainant appeals. Af- 
firmed. 

On appeal from a decree of the District Court of the United States for 
the Eastern District of New ïork, dismissing the bill, which is based upon 
daim 2 of letters patent No. 967,578 and claims 1, 2 and 5 of letters patent 
967,579 granted to Heinrich L. Siemund August 16, 1910, for improvemeiits 
in electric welding and repalring. The court fouud claim No. 2 of 967,578 
Invalid for lack of patentable invention and that claims 1, 2 and 5 of 967,579 
were invalid "from the standpoint of the defendant's prior use." 

Regarding claim 2 of No. 967,578, the appellant states in his brief that he 
is convluced that appellees hâve not used the spécifie arrangement deflned 
therein and therefore he has abandoned the charge of infringement. That 
patent is therefore not involved in this appeal. The errors assigiied as to 
No. 967,579 are that the court was wrong, first, in holding claims 1, 2 and 
5 Invalid for lack of patentable invention ; second, in holding that they 
were invalid because of defendant's alleged prior use ; and, tliird, in holding 
that they were anticipated by the patent to KjelUierg, No. 948,761. 

In the view we take of the patent in suit it will not be necessary to con- 
sider the second and the thlrd assignments of error, although we may say 
ineidentally that we do not regard the KJellberg patent as part of the prior 
art. Vacuum Co. v. Duuu, 209 Fed. 219, 126 O. 0. A. 313, deeided Novembér 
11, 1913. 

•For other cases see same topio & § numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Ind'îxes 



8IEMUND V. ENDEBLIN 41i 

William H. Davis and John C. Pennie, both of New York City, for 

appellant. 

Robert W. Hardie, of New York City, for appellees. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge (after stating the facts as above). [1] We 
understand that the only question involved in this appeal is the va- 
hdity of claims 1, 2 and 5 of the Siemund patent No. 967,579. In- 
fringement is not denied if the claims be held valid and are given the 
broad construction contended for by the complainant. 

Siemund's contribution to the art was simply carrying forward and 
amplifying the process of the Russians De Bernardos and Olszewski, 
who in 1887 received a patent for a process for joining or separating 
metals by the electric current directly applied, which consists in form- 
ing the voltaic arc at the desired point along the desired Une on said 
métal by a conductor approached thereto, which constitutes one pôle, 
while the métal constitutes the other pôle. This was a distinct ad- 
vance as it substituted the voltaic arc for the gas flame of a blow pipe 
in métal working. De Bernardos used the carbon pencil of the elec- 
tric light to produce his arc, but the form and material of the con- 
ductor are stated by him not to be essential features. The De Ber- 
nardos invention went into gênerai use for welding, repairing and cut- 
ting. Siemund's patent is for improvements over the prior art, chiefly 
because his process enables the workman to carry his tool into inac- 
cessible places, like the interior of the boiler of a ship, and mend the 
broken parts there without overheating them and producing cracks or 
fissures, even if the fractures are at distant parts. It is insisted that 
Siemund has added two novel features to the art embodied in two 
principal conceptions. 

First, that if the two parts are to be united into one harmonious 
whole the surface of the old métal must be brought into a condition 
of incipient melting and, secondly, that the new métal is so brought 
to a State of incipient melting that the end of the wire will pro- 
gressively detach itself and adhère to the surface of the work with 
which it is to coalesce. In this way there is no running away of the 
métal from the weld and the structural change of the métal which 
results in heating to a fluid condition is avoided. So far as it is pos- 
sible for laymen to understand so difficult a problem, it seems to be 
that Siemund's alleged improvement consists in depositing the molten 
métal from the end of the pencil progressively upon the surface of 
the work, and building up the repair part at the joint. 

De Bernardos used his voltaic arc to melt the two parts to be welded 
and let them flow together to form a joint. Siemund, on the contrary, 
used the métal of the pencil which is detached and deposited upon the 
work to form the joint. 

Coffin's patent was also an improvement on De Bernardos and is 
described by Expert Arendt as a process intended "to produce a fusion 
and commingling of the abutting ends of the objects to be welded, 
and to combine with this fused material such métal as may drop off 
of the welding pencil." 
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Goffin describes a process of welding two articles together by sub- 
jecting them to the action of a voltaic arc of which one pôle is a métal 
conductor, fusing the conductor, depositing the molten métal on the 
joint of the two articles and reinforcing said joint by such molten 
métal. It is asserted by the défendants' expert Kenyon that the Sie- 
mund patent describes and claims an impossible opération, for the 
reason that it requires that the new métal of the électrode and the 
old metîil of the welding surface shall be brought to the same degree 
of température and to the same molten condition at their points of 
contact. 

The spécification says : 

"Thus, in the practice of my invention I take précautions to raise ttie tem- 
pérature of the portions to be welded to the same température as the mate- 
rial employed for filllng in the weld (I. e., to the welding température) and 
to substantially restrict this high welding beat to the immédiate location of 
the weld, instead of raising the neighboring portions of the work to that 
température." 

The same statement, substantially, is asserted over and over again 
in the spécification. Ref erring to this condition, Mr. Kenyon says : 

"Regarding the température of the métal being welded and the métal used 
for tilling, it is évident that the métal leaving the électrode is molten enough 
to flow, and that if the métal upon which this électrode métal is to be de- 
posited were equally fluid, a hole would be eut through instead of a weld." 

[2] Of course the patent cannot be reconstructed to meet new con- 
ditions and new facts subsequently discovered. The patentée must 
abide by what he has said in his spécification and claims. If the ma- 
chine or process so described and claimed will not work he cannot 
collect tribute from a subséquent machine or process that will work. 

We are convinced that the contention of the défendant is correct 
in this respect and that an electric weld cannot be made "if the tem- 
pérature of the metallic électrode and that of the work is the same." 

It seems to us that enough has been said to show that what Sie- 
mund did does not rise to the dignity of invention. The prior art 
shows ail that he shows except perhaps the adaptation of the process, 
assuming it to be workable, to overhead welding. This required some 
ingenuity, but not an exercise of the inventive faculties. 

The decree is affirmed with costs. 



COCA-COLA CD. v. HORSTMAN et al. 
(Circuit Court of Appeals, Fifth Circuit February 17, 1914.) 

No. 2478. 

Trade-Mabks awd Trade-Names (§ 93*) — Suit roB Infeingement — Sum- 
ciENCT OF Evidence. 

A decree dismissing a bill for infrlngement of trade-mark affirmed. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §i 104-106; Dec. Dlg. § 93.*] 

Pardee, Circuit Judge, dlssenting on the merits, but holding that on the 
record the court was without jurisdietion. 

•For ottier cases see same toplc & § numbeb In Dec. & Am. Dlgs. 1907 to date, & Bep'r Indexes 
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Appeal f rom the District Court of the United States for the West- 
ern District of Texas; Thomas S. Maxey, Judge. 

Suit in equity by the Coca-Cola Company against Frederick Horst- 
man and Angelo Bassetti, doing business under the firm name of the 
Austin Bottling Works. Decree for défendants, and complainant ap- 
peals. Affirmed. 

M. M. Crâne, of Dallas, Tex., and H. O. Head, of Sherman, Tex., 
for appellant. 

John W. Brady, of Austin, Tex., for appellees. 

Before FARDEE and SHELBY, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

PER CURIAM. Finding this case was correctly ruled and decided 
in the District Court, the decree appealed from is affirmed. 

FARDEE, Circuit Judge (dissenting). It seems to me that the Dis- 
trict Court was without jurisdiction. Diverse citizenship is not suffi- 
ciently alleged in the bill, nor otherwise shown in the record (Grâce v. 
American Central Ins. Co., 109 U. S. 278, 3 Sup. Ct. 207, 27 L. Ed. 
932 ; Wrisley v. Rouse Soap Co., 90 Fed. 5, 32 C. C. A. 496), and the 
bill does not allège, nor is it shown by évidence in the record, that the 
défendants are infringing complainant's trade-mark in Interstate, for- 
eign, or Indian commerce. Ryder v. Holt, 128 U. S. 525, 9 Sup. Ct. 
145, 32 L. Ed. 529 ; Warner v. Searle & Hereth Co., 191 U. S. 195, 
24 Sup. Ct. 79, 48 E. Ed. 145. 

As the record stands, the decree below is one dismissing the bill on 
the merits. In my judgment, on the merits the complainant below and 
appellant hère ïs entitled to relief, and the decree below, dismissing the 
bill, should be so qualified as to permit complainant to bring another 
suit. 



STROMBERG MOTOR DEVICES CO. v. PARKER. 
(Circuit Court of Appeals, Seventh Circuit. January 6, 1914.) 

No. 2028. 

Patents (§ 328*) — Infringement — Cabeubeteb. 

Tlie Perkins patent, No. 731,218, for a vaporizer for internai combustion 
engines, conceding Its validity, held not iufringed. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois ; Arthur L. Sanborn, 
Judge. 

Suit by the Stromberg Motor Devices Company against Léonard A. 
Parker. Decree for défendant, and complainant appeals. AfQrmed. 

For opinion below, see 204 Fed. 462. 

Charles A. Brown, of Chicago, 111., for appellant. 

Hillary C. Messimer, of New York City, for appellee. 

Before BAKER, SEAMAN, and KQ HLSAAT, Circuit Judges. 

*Tar oOier cases SM same tapie & % numbsb in Dec. & Am. Bigs. 1907 to date, & Rep'r Indexée 
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KOHLSAAT, Circuit Judge. Appellant flled the bill herein in the 
District Court to restrain inf ringement of claims 1 and 2 of patent No. 
731,218, issued June 16, 1903, to O. B. Perkins for vaporizer for in- 
ternai combustion engines. The claims read as follows, viz. : 

"A vaporizer, comprislng a shell having air and oil supplies ancl a valve 
coacting therewith, two sprlngs, and meana for bringing one or botli of said 
spriugs into action to resist tlie opening of the valve. 

"A vaporizer, comprising a shell having air and oil supplies and a valve 
coacting therewith, two springs, and means for bringing one or both of said 
sprlngs Into action to resist the opening movement of the valve, said means 
comprising a member adapted to engage the sprlngs to hold them engaged 
with the valve, and an adjustable screw for said member." 

The District Court found there was no inf ringement and dis- 
missed the bill for want of equity. Whereupon this appeal was taken. 

"The prime object of the présent Invention," says the patentée, "is to pro- 
vide a vaporizer in whlch the ratio of the air and fuel in the explosive mi.^- 
ture will remain the same, according to the adjustment of the vaporizer. 
This end I attaln by certain spécial features of construction, the most promi- 
nent of whleh Is the arrangement of two springs whlch by adjustment may 
be successively brought into action, so that when one spring is active the 
englne may be run at high speed and when both springs are active the supply 
of mixture wlU be choked or throttled, thus cuttlng down the speed." 

The following is a reproduction of the one drawing of the patent: 

At line 71 of page 1 of the spécifica- 
tion it is said : 

"In the opération of the invention, 
after the gasoUne supply is adjusted, to 
run It full speed the screw o should be 
moved upward, placlng the spring g un- 
der minimum tension, and thus the valve 
6 wlll be lifted at the very inception of 
the suction-stroke and the gasollne and 
air will be drawn Into the cylinder 
-^ throughout the whole of the stroke, thus 
--% attaining a maximum charge. This may 
be slightly decreased by increaslng the 
tension of the spring g wlthout, however, 
bringing the spring h into action ; but to 
merely slow down or throttle the engine 
the screw c and plate / should be screwed 
down untll the spring h is placed under 
tension. This increased pressure on the 
valve 6 wlll prevent the valve from lift- 
ing until a materlal part of the suction- 
stroke Is traversed, and the resuit Is that the cylinder will be charged only 
durlng part of the suctlon-stroke. The quallty of the combustible mixture 
is, however, unchanged. It is by this means that I am able to vary the 
volume of the charge at wlll wlthout In any way afCectlng its composition." 

Both claims, it will be seen, call for air and oil supplies and a valve 
coacting therewith. 

In the above drawing a* dénotes the oil supply and a° the discharge 
passage thereof, h indicates the valve which works on the seat o^ and 
opens into the shell a, a^ represents the air inlet. The stem V of the 
valve h is fitted to slide freely in the hollow lower end of the screw c 
which Works in the head d. The latter is threaded or otherwise 
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fastened in the top of the shell a to close satne and e indicates a lock- 
nut working on the screw c above the head d so that the screw may be 
held firmly in place. On the screw e is a shoulder c^ and against this 
shoulder bears a preferably circular plate /; g and h indicate two 
spiral springs, the spring g being of less strength than the spring h, 
the former always engaging both the valve b and the plate /. The 
spring g is normally active with regard to the plate /. The spring h, 
being shorter than the spring g, is supported on the valve b. By 
means of the screw c the tension of spring g may be increased, and the 
spring h may be brought into engagement with the plate f, when both 
springs will become active. 

The contention of appellant is that defendant's supplemental air 
supply device, taken in connection with certain features of the pri- 
mary air and fuel supply of defendant's carbureter, constitutes in- 
fringement of the patent in suit. Défendant dénies both the validity 
of the claims in suit and the alleged infringement thereof. 

Assuming the patent to be valid, for the présent purpose, does the 
record show infringement? The drawing of defendant's carbureter 
is hère reproduced : 



^p' 
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As will be seen, this device consists of a carbureter having a constant 
level gas supply 11 leading to a needle valve 12 controUed by the 
hollow metallic float IS in the float-chamber 10, whereby the oil is 
automatically maintained at the level a-b within the chamber 10 and 
thenoe conducted to the oil nozzle 7 through the passage 9. By thèse 
means the oil remains below the outlet of nozzle 7 so long as no air 
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is entering through the tube 8. When air-flow occurs, the conical 
form of the interior of tube 8 leads to a diminution of pressure at 
the point of smallest diameter, and thus sucks the oil upwardly through 
the nozzle 7. Hère the oil is overtaken and aspirated by the air rush- 
ing up through the air inlet at the bottom into tube 8 and thence to 
the throttle. This carbureter also includes a second nozzle 14, f^d 
through the pipe 16, located an inch or so higher up than the other. 
Inasmuch as the flow of gasoline eut of the nozzle practically dé- 
pends on the suction resulting from the speed of the engine, gasoline 
will flow eut of the low nozzle at ail engine speeds but will not com- 
mence to flow out of the high nozzle until a certain engine speed is 
reached, thus providing a more economical opération of the engine. 
An auxiliary air supply valve is shown at the right of the drawing. 
It consists of the valve 19 opening downwardly from the atmosphère 
into the central chamber between the tube 8 and the throttle. This 
valve is held elastically shut by the compression of spring £9. It is 
otherwise free to move vertically under the influence of atmospheric 
pressure. Spring S9 is seated in the pocket 30 of the outward wall 
of the device and bears upwardly against the bottom of valve 19 which 
is guided in its vertical motion by the central rod £1, and this in turn 
is supported in the yoke; its position in référence thereto being ad- 
justable vertically by a rotation of the thumb-nut £4 which is held 
engaged with the yoke by the spring £6. The yoke is also adjustable 
vertically by rotation in the screw thread 16 in the casing. Springs 
£6 and 34 control the two adjustments against accidentai rotations. 
The tension of spring 29 is adjusted by the rotation of the yoke and 
valve seat. The stifïer springs SI and 33 may by vertical adjustment 
of the rod 21, by means of thumb-screw 24> be brought into contact 
with valve 75, which when closed, will ordinarily be resisted only by 
the light spring 29, coming into contact with springs 31 and 33 seriatim 
as it opens more widely. The valve 19 responds more readily to the 
suction in the engine when under the control of spring 29 than when 
under control of either spring SI or 33, or of ail three springs. 

Comparing the two devices in suit, we find that by the terms of the 
claims in suit it is essential that the valve coact with the air and oil 
supplies. Thèse latter are fed into the so-called shell through tubes 
or openings which are completely closed by the valve when resting in 
its seat. In appellee's primary device, the air and fuel supply pipes 
are always open into the shell and do not dépend on or coact with 
any valve for admission to the so-called shell or mixing chamber. 
Their opération is practically controlled by the suction in the engine, 
just as is the case in the patent in suit after the valve b is opened. 
Appellee's so-called primary device is old in the art, but it is claimed 
by appellant that appellee's supplemental or auxiliary air supply de- 
vice, taken in connection with the primary élément ,of his carbureter, 
constitutes an infringement of the claims in suit. If the auxiliary élé- 
ment of appellee discloses a fuel and air supply coacting with the 
valve 19, the claim of appellant would seem to be justified. But is 
there any such coaction? In the first place, the auxiliary device has 
no oil supply in itself. If there be anything corresponding to appel- 
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lant's fuel supply feature, it must be found in the so-called device of 
appellee. It will be seen that both the primary and auxiliary fuel 
supply tubes are supplied with air through the same constantly opeu 
inlet. It is conceded that it ordinarily requires greater suction power 
to drive the fuel from the auxiliary oil supply pipe than from the 
primary supply and that, as a rule, the former cornes into use only 
when the latter in conjunction with the air supply is choked in its 
exit or othervvise becomes inadéquate to relieve the vacuum in the 
engine, or supply the proportion of fuel and air required from time 
to time to the engine. There is no satisfactory évidence to show that 
the opening of the valve 19 in any way within the meaning of the 
daims coacts with the primary or auxiliary fuel supply or with both 
of them. 

Appellant's expert Boettcher in answer to cross-question 56, speak- 
ing with référence to the device of the claims in suit, says : 

"It is my opinion, however, that the flow of the gasoline dépends upon 
the inrush of air, since it is this very inrush of air which satisfies the vaeu- 
um, rather than upon the direct application of the vacuum created by thp 

engine." 

And again, in reply to cross-question 60 : 

"Whether or not this vacuum which is produced before the valve Is opened 
to admit air is sufflcieut to raise the oil in the passagevvay a^. to the point o^ 
overflowing, I cannot say." 

Appellant's expert Miller speaks of appellee's fuel openings 7 and 
14, as openings through each of which fuel may flow under the suction 
of the engine into the mixing chamber. This witness further sayr 
that what appellee terms an auxiliary air supply has air and oil sup- 
plies, the air being supplied through valve 19 and the fuel supplied 
through nozzle 7 or H of the so-called primary vaporizer, and has aiso 
a valve 19 coacting with said air and fuel supplies and that it other- 
wise corresponds with claim 1 in suit. In answer to cross-question 
47, whether in appellee'^ carbureter the flow of gasoline through the 
two gasoline inlets dépends upon the partial vacuum created by the 
suction stroke of the engine, he says: 

"Yes. The partial vacuum vcithin the carbureter being that resultin? 
• * * from the suction-stroke of the engine, and as modifled by the posi 
tien of the butterfly throttle, the action of the auxiliary air valve and the 
flow of air through the main air inlet * * * although the fact that theri; 
was a greater rush of air by the nozzle of the fuel openings might, in itsell 
tend to increase the flow of gasoline." 

In answer to cross-question 19, "Are you able to say how much 
effect, if any, there would be upon the flow of fuel in défendant'^ 
device from the opening and closing of the valve 19 as shown in com- 
plainant's exhibit drawing of defendant's device?" appellee's expert 
answered, "No." 

The ex parte expérimenta with appellee's device are of doubtfuî 
evidentiary force and by no means convincing. As will be seen, tht 
expert évidence on this point is indefinite and theoretical. 

Even if it be conceded that the fuel supply seemed to be ac- 
celerated after the opening of the valve 19, it by no means follows 
212 F.— 27 
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that there must be the co-operation or coaction called for by the 
patent in suit between the oil supply nozzles, the auxiliary air supply, 
and the valve 19. On the most favorable theory of appellant, the 
co-operation is indirect. The opening and ciosing, or partial opening 
and ciosing, of the valve 19 does not simultaneously affect both the 
air supply and the fuel supply. Mère accélération of the flow of fuel 
from an otherwise constant supply, by means of aspiration, cannot 
be said to be the same as an absolute control of the means of supply. 
The matter involved in the claims in suit is a unitary machine or de- 
vice in which the sources of supply of air and fuel are absolutely 
opened or closed by the positioning of the valve h. 

It is appellee's contention that in its carbureters the gasoline nozzle 
and the main air intake constitute an ordinary vaporizer, and, because 
this vaporizer bas a tendency to f urnish an unnecessary quantity or 
proportion of fuel on higher speeds, the auxiliary air intake is pro- 
vided, and is so constructed and adjusted that as the engine speed 
increases it will furnish additional and appropriate quantities of ex- 
cess air to weaken the mixture and produce engine economy. Ap- 
pellee's expert Reeve says that the function of the auxiliary air valve 
(of appellee's device) is "to supply that portion of air which is needed, 
in addition to that entering through the 'carbureter proper,' to adjust 
automatically, the richness of the mixture to the needs of the engine 
under varions conditions of opération, as nearly as possible. This 
it does, not by varying the amount of fuel in the mixture, but by vary- 
ing the quantity of air with which the preliminary mixture furnished 
by the 'carbureter proper' is diluted to bring it to a proper strength." 
In this we concur. Inasmuch as appellee's fuel supply is always open 
to the influence of the suction of the engine, it follows that it cannot 
be regulated by adjustment, and that when the air supply is changed, 
by adjustment, necessarily the ratio of the fuel and air is changed in 
the mixture. Thus the amount of air is varied while the amount of 
fuel remains stationary. In case the springs regulating the valve 19 
are so adjusted as to increase their tension to the degree that the ré- 
sistance of the valve to the suction influence will be increased, there 
will resuit a higher vacuum in the carbureter chamber before the 
valve 19 will open. This increase in vacuum will increase the suc- 
tion and produce a greater flow of fuel from the fuel inlets. This will 
decrease the percentage of the air supply, whereby it is apparent that 
a richer mixture is produced when the stiiïer springs of the auxiliary 
device are brought into action than when only the weaker spring is 
used. Thus in appellee's auxiliary device increase of spring pressure 
tends to enrich the mixture for given speed, while the avowed object 
of the claims in suit is to produce a device which will vary the volume 
of the mixture by spring adjustment without varying the proportions 
thereof. If this be so, it is évident that there can be no coaction be- 
tween the air and fuel supplies of appellee's carbureter and the valve 
19 of the auxiliary air supply device within the meaning of the claims 
in suit. We find no physical évidence of coaction between appellee's 
supplementary air valve, and his air and fuel supplies, on the one 
hand, and on the other we find that in appellee's device the mixture 
supplied to the engine varies in the relative percentage of its parts with 
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relation to each other, whereas in appellant's mixture the volume so 
supplied is varied, but the quality must and does remain constant. 

This différence in results clearly indicates that appellee's auxiliary 
air supply device is not the device of the claims in suit. Appellee's 
device does not therefore infringe that of the claims in suit, and the 
decree of the District Court is affirmed. 



STEOMBEEG MOTOR DEVICES CO. V. JOHN A. BENDER 00. 

(District Court, N. D, Illinois, E. D. February 13, 1914.) 

No. 65. 

1. Patents (§ 167*) — Construction — Scope and Chaeacter of Invention. 

An inventer Is entitled to ail that his patent falrly covers, even though 
Its complète capacity is not recited in the spécification and was unknown 
to him prior to the patent issuing. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. § 243 ; Dec. Dig. i 
167.*] 

2. Patents (§ 328*) — Validitt and Infeinqement — Carbueetee. 

The Ahara patent. No. 684,662, for a carbureter, designed for an ex- 
plosive engine of the hit and miss type but adapted for and used on auto- 
mobile engines, held not anticipated, valid, and infringed. 

In Equity. Suit by the Stromberg Motor Devices Company against 
the John A. Bender Company. On final hearing. Decree for com- 
plainant. 

Charles A. Brown, of Chicago, 111. (Charles A. Brown and Arthur 
H. Boettcher, both of Chicago, 111., of counsel), for plaintiff. 

W. M. Swan, of Détroit, Mich. (C. P. Byrnes, of Pittsburgh, Pa., 
of counsel), for défendant. 

SANBORN, District Judge. Final hearing on bill for infringement 
of the Ahara patent. No. 684,662, October 15, 1901, and the Richard 
patent, No. 79.1,501, June 6, 1905. 

While it is difficult, if not impossible, to know just what takes place 
inside of a carbureter, under varying suctions of the engine, yet if it 
Works well in such conditions a comparison between its internai arrange- 
ment and the old single jet device, which did not give satisfactory re- 
sults for variable speed, should give a reasonably satisfactory conclu- 
sion. It is true that the Ahara device was intended for a hit and 
miss engine, with a constant speed. The theory of its construction was 
that the auxiliary tube would hâve time to fîll up with fuel during a 
nonshot instant, to be ready for an increased supply of fuel on the 
next shot or two, when a richer and more potent mixture was needed. 
And it is equally true that the Baverey device was intended for a varia- 
ble speed engine, with no missed strokes under normal opération. But 
the real question is whether the Zenith device as made, not strictly fol- 

•For other cases see same toplc & 5 numbbb ia Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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lowing^ the Baverey patent in ail respects, has substantially the same 
principle of opération as Ahara and Richard, or either one of them, 
assuming ail three patents to be valid, as I think they are. 

The conflicting devices may be roughly illustrated by the letter L in- 
side of the letter U, thus : 

Suppose the two tubes or conduits are supplied with gas- 
oline from a constant level tank, whose upper level is a little 
below the level of the left-hand upper ends of the L and U, 
and that the lower horizontal end of L is connected with this 
tank; also, that the L tube has a small opening into the U 
tube, so that the fuel may run into it; and that the L tube is closed 
to the air except at its top or nozzle, while the U tube is open to the 
air at its upper right-hand end. 

One of the difficult problems of the development of the automobile 
was the carbureter. The old single jet device worked well at constant 
and low speeds, but could not take care of high speeds at varying loads, 
because it produced too rich a mixture. The first notable success in 
meeting this problem was made by Krebs in 1902. He found that, by 
attaching to the old form of carbureter an automatic air valve con- 
troUed by a spring so adjusted as to open and let in air as the speed 
increased, the proper fuel mixture was obtained. This will be found 
illustrated by the defendant's device shown in the opinion of the Cir- 
cuit Court of Appeals of this circuit in Stromberg Motor Devices Co. 
v. Parker, 212 Fed. 413, 129 C. C. A, 106, decided January 6, 1914. 
Automatic compensation for the increasing richness of the explosive 
mixture was in this way obtained. 

The same problem^ has been solved in a difïerent way by other car- 
bureters, of which the Baverey patent of 1908, No. 907,953, is a type. 
Defendant's device is made under this patent, but the alleged infring- 
ing carbureter, known as the Zenith, varies from the patent in the par- 
ticular mentioned later. Ahara did not consciously attempt to im- 
prove carbureters for use on automobiles, but on hit and miss engines 
only, though he builded much better than he knew. In his spécification 
he says: 

"This Invention relates to a feeder for explosive engines, and partieularly 
to a structure adapted to vary the amount of fuel mixed with the air fed- 
to such an englue. 

"The invention is adapted for application to explosive engines of the type 
In whlch the speed is governed by omitting or eutting out explosions of 
the fuel and in whlch, when tlie différent parts are properly adjusted, the 
maximum power can lie secured with a certain amount of fuel to a given 
quantity of air. As the quantity of this fuel relative to a giyen quautity 
of air is diminished, a mixture is obtained whlch finally gives no explosion, 
and, as the predetermined relative quantity of this fuel is increased, the 
explosive action is rendered much higher. Therefore it will be seen that 
mixtures of the fuel and air when properly determined will govern the 
power applled to the piston, and cousequently the speed of the engine, under 
a flxed relation of parts. In explosive engines governed by eutting out or 
omitting explosions, the plan usually adojitcd is to admit a certain quantity 
of fuel into the engine cyllndor for each explosion; this quantity of fuel 
being such that when mixed with the quantity of air drawn into the cyJlndar 
during one suction-stroke will glve a maximum efficieney to the engine. 
This gives a uuiform and efficient mixture for each explosion, excerit for 
the lirst explosion after one or more charges hâve been omitted. Xhis flrst 
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explosion after a cut-out will always be a weak or poor one, because a larger 
quantlty o( air than usual is mixed with the regular quantity of fuel for 
an explosion." 

During the nonshot period the fuel runs from the L tube into the 
U, thus supplying an excess for a more powerful explosion on the next 
shot after a miss. 

So the question hère is whether the carbureter claimed to infringe, 
although made generally under Baverey, has the same principle of 
opération as Ahara, though the latter was not working to the same end, 
and though his device has had no efïect on the problem of carburation 
for automobiles. 

Both the Ahara and Zenith devices agrée generally in the follow- 
ing particulars : Ref erring to the L and U tubes, the lower end of L 
is connected with the float-chamber, and the right-hand upper end of U 
with the air. With the suction on the upper left-hand ends of both 
tubes the efïect is to pull fuel through L and air through U. L and 
U being connected, the fuel will run from L to U by gravity, so that 
both tubes will supply fuel to the mixing chamber at low speeds. As 
the pull increases with the speed, ail the fuel will be pulled out of U, 
and air only supplied by it, thus thinning the mixture, and preventing 
the over-richness occurring with a carbureter using only the L, tube or 
single jet. This is the same resuit obtained by Krebs with his auxiliary 
air valve, with more economy of space and a cheaper device, perhaps 
a better resuit. 

It will be readily understood that, if the U tube has an opening to 
the atmosphère so large as to keep normal air pressure in that passage, 
fuel will run into it from L, and be carried along to the mixing cham- 
ber with the air in U and the fuel also in L; but if the opening to the 
air is restricted a slight vacuum will occur in U, with little or no fuel. 
So, in order to obtain the object sought, of making the fuel leaner as 
the speed increases, the air opening in U must be properly restricted, 
sufficiently to produce the best resuit, as shown by trying it out. 

At this point the claims of Baverey and Ahara meet literally, as 
diey do substantially in other respects. Referring to the U tube, Ba- 
verey claims "a chamber open to the atmosphère," and Ahara "a pas- 
sage communicating with the atmosphère." Ahara's claims admit of 
restricting the opening so as to get a slight vacuum in U. This is 
what he does, and so does the Zenith company in the devices shown in 
évidence. If the Zenith were made substantially like either figure 1 
or 2 of the Baverey drawings, it seems there could be no inf ringement, 
because there would never be any subatmosphere in U. But the in- 
fringing Zenith device restricts the opening in the upper part of U to 
one or two very small holes, while the drawings show the right-hand 
leg very much enlarged, with its upper end either wide open or covered 
only with a wire screen. 

I think that Ahara's claim 4 is clearly infringed, and perhaps also 
daim 7. On the trial it was earnestly contended by défendant that 
those of the Ahara claims which count on means for controlling the 
amount of fuel running from the tank into L and thence into U cannot 
possibly be infringed, because the Zenith has no such means. But, 
as I understand the device, both of the threaded nuts around which the 



^22 212 FEDERAL REPORTER 

fuel passes are readily adjustable, so as to either increase or diminish 
the fuel passage. 

[1] While it is true that Ahara did not address his attention to the 
problem substantially solved by Krebs, yet in devising a carbureter for 
hit and miss engines he incidentally made a device which covers the 
same field as the Zenith, and as a matter of course he is entitled to 
this new or additional use. 

"An inventor is entitled to ail that hls patent fairly covers, even thougli 
Its complète capacity is not recited in the spécifications and was unknown to 
the Inventor prior to the patent issuing." Diamond Rubber Tire Co. v. Con- 
solidated Rubber Tire Co., 220 U. S. 428, 31 Sup. Ct. 444, 55 L. Ed. 527. 

This considération, as well as the manner and the purpose for which 
plaintifï acquired the Ahara patent, as disclosed by the évidence, would 
be worthy of some attention in a case of doubtful infringement. But 
thèse two devices work just alike. If the Zenith will work with a 
modem, high-class variable speed internai combustion engine, so will 
the Ahara. This must be so, because they operate on identical prin- 
ciples. 

I hâve not given very much attention since the hearing to the rela- 
tion held by the Richard patent sued on. This is a specialized improve- 
ment on Ahara, designed for the same purpose. It is not necessary to 
consider whether it is infringed by the Zenith device. 

[ 2j Understanding as I do that the amount of fuel supplied to both 
the L and U passages is adjustable in the Zenith, I find that claims 1, 
2, 4, 5, and 7 of the Ahara patent are infringed. 

As to the matter of novelty or anticipation, I do not think Ahara 
was in any way anticipated by Crossley in his Énglish patent. No. 24,- 
584, of 1893. This is the best prior disclosure. 

Plaintifï is entitled to a decree adjudging validity of the Ahara pat- 
ent, and infringement by défendant. 



HOSKINS MFG. CO. v. GENERAL ELECTRIC CO. 

(District Court, N. D. Illinois, B. D. November 10, 1913. On Reargument, 

April 15, 1914.) 

■ No. 30,262. 

1. Patents (§ 172*) — Constetjction of Claims— Changes Made in Patent 

Office. 

Changes of expression In the claims in an application for a patent, 
made to overcome the examlner's objections, which do not substantiiiHy 
change the meaning, will not defeat a meritorlous patent, and it is enti- 
tled to a fair construction of the claims as allowed. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 247; Dec. Dig. 
§ 172.*] 

2. Patents (§ 172*) — Construction — Effect of Cancellation of Claims. 

Patent claims must be read and interpreted with référence to claims 
vchlch hâve been rejected by the Patent Office and to the prior art, and 

*Far other cases see s&me topic & § noivIees in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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cannot be construed to cover elther what was canceled by the patentée or 
disclosed by prior devises or publications. 

[Kd. Note. — For other cases, see Patents, Cent Dlg. § 247; Dec. Dlg. 
§ 172.*] 

3. Patents (§ 328*) — Validity and Infringement — Blecteio Résistance 

ELEMENT. 

The Marsh patent, No. 811,859, for an electrlc résistance élément or 
material consisting of an alloy of nickel and a métal o£ the chromium 
group, was not anticipated and Is valid ; also held infrlnged by an alloy 
of the same metals, wlth the addition of Iron and manganèse Irr such 
small quantlties as not to afCect It as a résistance élément. 

4. WoEDS AND Phrases — "Material" — "Elément." 

As used in the phrases "electrlc résistance material" and "electric ré- 
sistance élément," the words "material" and "élément" are synonymous. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 5, p. 
4404.] 

5. Words and Phrases — "Consist" — "Comprise." 

The Word "consist" Is a more spécifie term than "comprise," as It means 
to stand together, to be composed of or made up of, while "comprise" 
means comprehend, inelude, contain, embrace ; but the terms "consisting 
of a strip" and "comprising a strip," as used In a patent claim, are synon- 
ymous. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 2, p. 
1450; vot. 2, p. 1374.] 

6. Words and Phrases— "Fokmed Of"— "Composed Of." 

"Formed of" and "composed of" are synonymous; they both mean con- 
sisting of. 

On Reargument. 

7. Patents (§ 165*) — Scope — TJndisclosed Uses or Peopeeties of Invention. 

A patentée is entitled to ail uses and properties of his dlscovery, whether 
known or disclosed or not. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 241 ; Dec. Dlg. f 
165.*] 

8. Patents (§ 814*) — Suit for Infringement — Evidence. 

Ex parte tests of electrical résistance materials to détermine their siml- 
larity in the properties of résistance and durabillty under higli tempéra- 
tures, apparently fairly made, if not objected to on the hearing, may prop- 
erly be considered on a question of Infringement. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 550-553; Dec. 
Dig. § 314.*] 

In Equity. Suit by the Hoskins Manufacturing Company against 
the General Electric Company. On final hearing. Decree for com- 
plainant. 

Dyrenforth, Lee, Critton & Wiles, of Chicago, 111., for complainant. 
Charles Neave and Clarence D. Kerr, both of New York City, and 
Frank J. Seabolt, of Schenectady, N. Y., for défendant. 

SANBORN, District Judge. Infringement suit on patent No. 811,- 
859, to Albert L. Marsh, assigner of the plaintiff, applied for March 
15, 1905, and issued February 6, 1906. The défenses are that the 
patent is invalid for anticipation, and in any event not infringed. De- 
fendant claims that the patent is not meritorious, and contributed noth- 
ing to what previously existed, and is entitled to no considération 

*For ottier cases see same topic & § ku.vibeb in Dec. & Am. Digs. 1907 to date^ & Rep'r Indexoi 
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from any point o£ view. On the other hand, plaintiff claims that the 
patentée discovered that an electrical résistance élément or material 
composed of nickel and chromium in certain proportions is suitable 
for all-around use in the varions situations in which electrical résist- 
ances are désirable for rhéostats, electric heaters, toasters, cookers, 
soldering irons, flatirons, etc. Plaintiff's material may be called the 
"Marsh resistor," and defendant's bears the name of "calorite." The 
great benefit claimed for thèse two materials is their extraordinary 
durability, as compared with the prior art. They hâve more than 70 
times the résistance of copper, and twice that of nickel, copper alloy, 
and more than 150 times the durability of anything known in the 
prior art. 

The case présents some rather unusual features, particularly the 
action of the Patent Office in rejecting claims afterwards allowed, the 
character of the Placet disclosure, and the fact that almost the sole 
utility of Marsh's discovery résides in the quality of durability, ap- 
parently unknown to him at the time he received his patent. The pat- 
entée thus describes his alleged discovery : 

"My object is to provide, as an improved electrie résistance material, a 
métal which bas the property of beiug particularly low in electric conductiv- 
Ity, bas a melting point exceeding that of pure copper, and may be drawn or 
otherwise shaped to torm particularly durable, etlicient, and désirable strips, 
strands, or filaments suitable for use in the varions connections where electric 
résistances are désirable. I hâve discovered that the metals of what is teruied 
the 'chromium group,' particularly when mixed with nickel, form an alloy 
having the properties of being very low in electric conductivity, very infusi- 
ble, nonoxidizable to a very high degree, tough aud sutticiently ductile to per- 
mit drawing or shaping it into wire or strip form to render it con veulent for 
use as an electric résistance élément. • * * Thèse metals are chromium, 
molybdenum, tungsten, and uranium. Any one of thèse metals is suitable for 
my purpose, though for varions reasons I prefer to employ chromium. * * * 
As the above metals possess characteristics in common which adapt them to 
my purpose, any one of them may be employed, though when alloyed with 
nickel or cobalt, for example, proportions may vary to produce the best elec- 
tric résistances, taking into considération the necessary toughness and degree 
of ductility désirable for the particular purpose in hand. I hâve found, for 
example, that an alloy consistiug of 90 per cent, nickel and 10 per cent, com- 
mereially pure chromium may be drawn into a fine wire and annealed, pro- 
duciug a tough métal having a melting point exceeding that of pure copper 
and with an electric résistance approximating 50 times that of pure copper. 
Its température coefficient is particularly low, it does not become crystalline 
and brittle under heatlug and cooling, It resists oxidation to a remarkable de- 
gree under very high température, and likewise keeps a polish under ail at- 
mospheric conditions, even where corrosive fumes are présent. 

"Any métal of the chromium group possesses désirable qualifies for elec- 
tric résistance material, whether employed alone or alloyed with nickel or co- 
balt. At the présent time I am of opinion that the most practical and dé- 
sirable electric résistance material may be formed of an alloy of nickel and 
chromium in suitable proportion, drawn into strips, strands, or filaments and 
annealed. In its broadest sensé, however, my invention is not to be limited 
to an alloy of the last-named metals. 

"The accompanying drawing shows a rhéostat of a well-known type, in 
which the coiled wires a are résistance éléments formed of a métal alloy, con- 
sisting of less than 50 per cent, of a métal of the chromium group and more 
than 50 per cent, of nickel or cobalt, or both. In praetice I prefer, mainly for 
commercial reasons, to form the alloy of preferably less than 25 per cent, 
chromium and more than 75 per cent, nickel. Variations in the relative pro- 
portions of the metals would affect more or less the variations in strength. 
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durability, and resistivity of the alloy. It may be stated, for éxample, that a 
métal alloy consisting of 15 per cent, chromium and 85 per cent, nickel drawn 
into a wlre .016 of an inch in diameter bas a résistance approximating 2.3 
ohms per foot. 

"As stated before, either nickel or cobalt is suitable for my purpose, when 
alloyed with a métal of the chromium group In a proportion of moré than 50 
per cent, nickel or cobalt, or both, and less than 50 per cent, chromium or the 
llke. Nickel and cobalt alloy readily with metals of the chromium group and 
resist oxidatlon to a high degree. Iron, on the other hand, is readily oxidiza- 
ble and wlll not answer iiiy purpose when alloyed vvlth a métal of the chro- 
mium group. Where I mention In the claims a métal having the properties 
of nickel or cobalt, I wish to deslgnate only the metals nickel and cobalt, 
whlch hâve properties that are the same for my purpose, but which cannot 
both be classed under any single term of which I am aware." 

The patent is not directed specifically to the use of résistance élé- 
ments for electric heaters or cockers, but rather to a résistance élément 
or material for any and every purpose for which such éléments may 
be used. The only drawing accompanying the patent shows a rhéostat, 
whose purpose is to throttle the electric current. Such résistances are 
commonly used in street cars, and other locations where it is desired 
to start up motors and eut down the current while the motor is being 
started. The patent is designed for résistances for such uses as much 
as for any other. 

It turns out, however, to the surprise of the patentée as much as any- 
body, that the Marsh resistor is peculiarly adapted to those situations 
where very high température is required, 1,000 degrees centigrade or 
more, where prior devices were so short-lived as to be of comparatively 
little use. Both plaintiff's and defendant's material will last 400 hours 
or more at the température mentioned; and it is this feature which 
gives them their very great value and utility. Defendant's material, 
called calorite, is substantially the same as plaintiff's, except that it is 
a quarternary alloy of four substances, nickel, chromium, iron, and 
manganèse, while plaintiff's is a binary alloy, composed of nickel and 
chromium only. 

Shortly after the patent was issued a sample of the Marsh resistor 
was sent to défendant, and a proposai made to sell the patent for 
$75,000, or give a perpétuai license, under rather onerous terms. De- 
fendant obtained a copy of the patent, and also directed that the prior 
art be examined, whereupon the British patent of Placet, of 1896, was 
discovered. This patent was regarded by défendant as being a com- 
plète anticipation of Marsh, and for that and other reasons it did 
not purchase or take any license f rom him or his assignée. Défendant 
has a thoroughly equipped laboratory, in which it has produced some 
very remarkable results, and at once instituted a séries of- experiments 
to obtain a résistance élément which should be as durable, and as good 
or better in ail respects, as the Marsh material. It succeeded in pro- 
ducing calorite, which is substantially the same as Marsh's mate- 
rial, except that it contains a small amount of iron and manganèse. 
It is impossible to tell them apart, except by chemical analysis. They 
look alike, they hâve the same color, they last the same length of time 
under use, and they hâve the same résistance, the same melting point, 
and the same température coefficient of résistance. If the patent is 
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valid, therefore, it is infringed, and the only questions are whether 
Marsh gave up his invention by canceling daims in the Patent Office, 
and whether his discovery was anticipated by the prior art. 

The File Wrapper. The only substantial changes which Marsh 
made in his journey through the Patent Office were to change the word 
"material" in his claim to the word "élément," and to give up ail claim 
to an electric résistance material or élément of which one constituent 
part was chromium, or one of the metals of that group. The follow- 
ing shows substantially what occurred in the Patent Office : 

Clalms Absolutely Rejected. Patent Claims. 

1. Electric résistance material com- 
prising an alloy containlng one of the 
metals of tbe chromium group. (Re- 
jected 5-3-'05.) 

1. An electric résistance élément 
formed of a métal alloy contalning one 
of the metals of the chromium group. 
(Rejected 8-15-'05.) 

L An electric résistance 'élément 
composed of a métal alloy consisting 
of one of the metals of the chromium 
group, In the proportion of less than 
50 per cent, of the élément, and more 
than 50 per cent of métal having the 
properties of nickel and cobalt 
Clalms Rejected In Form but Allowed 
in Substance. 

2. Electric résistance material corn- 2. An electric résistance élément 
prising a strip, strand, or filament of comprising a strip, strand, or filament 
an alloy of nickel and one of the met- formed of an alloy of nickel and one 
als of the chromium group. of the metals of the chromium group. 

3. Electric résistance material com- 3. An electric résistance élément 
prising an annealed strip, strand, or comprising an annealed strip, strand, 
filament of an alloy of nickel and one or filament formed of an alloy of nick- 
of the metals of the chromium group. el and one of the metals of the chro- 
mium group. 

4. Electric résistance material conv- 4. An electric résistance élément 
prising an alloy of nickel and chromi- formsd of a métal alloy consisting of 
um. nickel and chromium. 

5. An electric résistance élément 
formed of a métal alloy consisting of 
chromium In the proportion of less 
than 50 per cent, of the élément and 
nickel in the proportion of more than 
50 per cent, of the élément. 

Défendant takes the position that its calorite is the material defined 
in the original fourth claim. The argument is that calorite comprises 
an alloy of nickel and chromium, and also iron and manganèse. The 
claim was not limited to nickel and chromium, but only comprised.or 
included them. Hence it is argued that the rejection and erasure of 
this claim preclude the patentée from claiming again what was so 
erased by him, and what the défendant now uses. 

[1, 2] In this circuit the rule of construction of the file wrapper con- 
tents is exceedingly libéral to the patentée. He cannot claim what he 
deiinitely abandoned in the Patent Office. The question is : Did he 
there disclaim the construction he now contends for ? Did Marsh ever 
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yield his claim for the discovery of an improved résistance material 
or élément? He did narrow some of the claims, but did he ever give 
up this main idea? Clianges of expression, having substantially the 
same meaning, made to overcome the examiner's objections, are not 
permitted to defeat a meritorious claimant ; and he is entitled to a f air 
construction of his claims as actually granted. Hubbell v. United 
States, 179 U. S. 17, 21 Sup. Ct. 24, 45 L. Ed. 95. In Gray Téléphone 
Pay Station Co. v. Baird Mfg. Co., 174 Fed._417, 98 C. C. A. 353, the 
patentée seemed to hâve abandoned his basic claim at one time, but 
continually returned to it, until a narrower one was finally allowed on 
appeal. Marsh never abandoned his main contention, but did cancel 
claims for alloys of chromium with other metals not described, and is 
claimed to hâve narrowed the fourth claim by substituting the words 
"formed" and "consisting" for the vs^ord "comprised." It is true that 
patent claims must be read and interpreted with référence to claims 
which hâve been rejected and to the prior state of the art, and cannot 
be construed to cover either what was canceled by the patentée or dis- 
closed by prior devices or publications. Hubbell v. United States, su- 
pra; Computing Scale Co. v. Automatic Scale Co., 204 U. S. 609, 27 
Sup, Ct. 307, 51 L. Ed. 645; Cotto-Waxo Chemical Co. v. Perolin Co., 
185 Fed. 267, 107 C. C. A. 373. The patentée cannot be allowed a 
construction which will include what he expressly abandoned and dis- 
avowed as a condition' of the grant. 185 Fed. 267, 269, 107 C. C. A. 
Z7Z. 

[3, 4] The problem, therefore, is whether Marsh, in order to obtain 
his grant, narrowed original claims 2, 3, and 4 to procure his présent 
claims bearing the same numbers. In claims 2 and 3 he changed "ma- 
terial" to "élément" and inserted "formed." Clearly there was no 
chang€ in sensé. "Material" and "élément" are in this connection ab- 
solutely synonymous. The material of the compound is the métal 
strip, strand, or filament — the wire — which carries the current and 
resists it to produce beat and light. So is the élément. As defend- 
ant's counsel well say: 

"I recognize and can think of no différence. * * • An electric résistance 
élément is an electric résistance materifil, and an electric résistance ma- 
terial is an electric résistance élément." 

We cannot comprehend (or comprise) the argument of plaintiff's 
counsel in saying that a claim on a résistance material would cover it 
in ail its uses, while a claim on a résistance élément would not. The 
words mean absolutely the same thing. Any other construction would 
make the "élément" claims functional, and might also exclude plaintiff 
from claiming the hidden use of extraordinary durability now put for- 
ward. Still less reason exists for thinking that the added word 
"formed" was more than a verbal change. "A strip of an alloy of 
nickel" cannot be any more or less than "a strip formed of an alloy 
of nickel." 

The examiner, therefore, both rejected and allowed original claims 
2 and 3, and Marsh canceled and claimed both. This leads to the in- 
quiry whether any substantial change was intended to be made in claim 
4, both forms of which are hère reprinted for greater clearness. Ver- 
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bal changes only, were made in 2 and 3 ; why not in 4 ? The possibil- 
ity, at least, that no substantial change was thought of, is suggested. 
Regarding, as I do, the Marsh invention as meritorious, I think fairly 
Hberal rules of construction and définition should be applied, especially 
in view of the Patent Office history. 

Original Claim 4. Electric résistance material comprising an alloy 
of nickel and chromium. 

Patent Claim 4. An electric résistance élément formed of a métal 
alloy consisting of nickel and chromium. 

[5] The verbal change from "material" to "élément" bas been con- 
sidered, but the change from "comprising" to "consisting" is more dif- 
ficult to explain by similar reasoning. The word "formed," as before, 
adds nothing but letters. "Elément of an alloy" and "élément formed 
of an alloy" are identical. But at first sight "comprise" and "consist" 
seem to be words of différent meaning. The true question, however, 
is whether they were so regarded by the examiner and by the patentée. 
Looking at the Century Dictionary, "comprise" means comprehend, in- 
clude, contain, embrace; as, the German Empire comprises a number 
of separate states, which is like saying that New England consists of 
six separate states. "Consist" means to stand together, to be com- 
posed of or made up of. It is a more spécifie term than the other. 

[6] Turning now to the context, it will be observed that the claims 
always use "comprise" with an object in the singular number; "com- 
prising a strip," "comprising an alloy," and also use the word as synon- 
ymous with "formed of," as in claims 3, 4, and 5, and in both canceled 
claims numbered 1, and also as synonymous with "composed of" in 
patent claim 1. Now "formed of" and "composed of" are the same; 
they both mean consisting of. "Comprising a strip" and "consisting 
of a strip" would seem to signify one aird the same thing. It would 
hardly be asserted that "comprising a strip" means two or more strips, 
or a strip of métal and some other substance. 

In view of the whole situation, therefore, it does not seem unrea- 
sonable to conclude that no substantial change was intended to be 
made in the verbal altérations of claim 4, any more than in claims 2 
and 3, and I bave therefore put claim 4 among those rejected in form 
but allowed in substance. No reason can be perceived why claim 4 
should be changed and not the others. It is true that when a patent 
applicant changes a claim to avoid a référence, or to meet the exam- 
iner's notion of a référence, be usually changes the substance, and in 
this case Marsh evidently either convinced the examiner that "élément" 
differed from "material," or that bis références were inapplicable, 
when he subsequently allowed the same claims he had previously re- 
jected. Marsh made verbal changes only, and thus succeeded in get- 
ting his patent for the identical thing he says in bis spécification that 
he wanted. 

Défendant asserts that its calorite is made according to rejected 
claim 4; but this is on the theory that the claim covers nickel, chro- 
mium, and other metals. But I do not think that Marsh intended to 
rigidly restrict his claims to nickel and chromium, so long as nothing 
but padding is added, nothing which would affect résistance or the 
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ductility necessary to make the strips, strands, or filaments referred to. 
He does say that iron must not be used with chromium alone, because 
it is readily oxidized or burned up, and will not answer his purpose 
when alloyed with chromium. But this does not imply that it may not 
be used in small quantity with the nickel and chromium together. It 
would be excessive reiinement to say that a manufacturer may put in 
8 per cent, of iron, without changing résistance, meUing point, tem- 
pérature coefficient, or durabihty, even though improving ductility and 
perhaps other functions, and thus escape infringement. So long as' 
added metals do not affect the alloy as a résistance élément, a fair 
construction of the claims seems to make such additions only a double 
use. There is much discussion in the briefs of the question of in- 
fringement ; but it need not be further discussed hère, except to say I 
think that two compositions of matter in which the same constituent 
éléments predominate are équivalents, when the function or essential 
properties of each entire composition are substantially the same. Rob- 
inson on Patents, § 304; Walker on Patents (4th Ed.) § 369; Tyler 
V. Boston, 7 Wall. 327, 19 L. Ed. 93. 

The Prior Art. Légal rules on the question of anticipation are that 
"anticipating patents and publications must disclose the invention with- 
out patentable change or altération to make them anticipatory." Good- 
win Film'& Caméra Co. v. Eastman Kodak Co. (Aug. 14, 1913; W. 
D. N. Y.) 207 Fed. 351, citing Waterbury Buckle Co. v. Aston, 183 
Fed. 120, 105 C. C. A. 410. As plaintiff's counsel expresses it, the 
référence — 

"must be so elear and definite to enable any meehanie skilled in the art to 
reach the patented invention certainly, directly, and without the necessity of 
any experiment, and this rule is enforced with peculiar strictness when the 
alleged disclosure is found in a foreign patent or publication." Badlsche Anl- 
lin & Soda Fabrik v. Kalle, 104 Fed. 802, 44 O. 0. A. 201 ; Hogan v. Specialty 
Co. (C. C.) 163 Fed. 289; Hopkias on Patents, 261; Macomber's Fixed Law 
of Patents (2d Ed.) § 85. 

A rather extrême illustration of the strict construction of foreign 
patents is Western Glass Co. v. Schmertz Wire Glass Co., 185 Fed. 
788, 793, 109 C. C. A. 1, in the Circuit Court of Appeals of this cir- 
cuit, where almost the précise process of the patent was described in 
an earlier British patent, but held not to be a sufficient disclosure. 

Another claim to libéral construction is that plaintifï made an im- 
portant advance in the practical art of electric résistance material. He 
has produced an alloy which lasts 150 times as long as anything in the 
prior art, and défendant has substantially copied it. Under thèse cir- 
cumstances, ail reasonable presumptions are in plaintiff's favor, as in 
the Schmertz Case. Schmertz simply improved on an old European 
process for making wire glass, but he made the art practical, although 
this old process can now be used to make as good glass, and as cheaply 
and rapidly, as by the Schmertz process, and that without using any- 
thing he discovered. This was decided in a later case between the 
same parties. 195 Fed. 760, 115 C. C. A. 459. 

That the prior art abounds in références to a chromium-nickel alloy 
as a useful résistance élément is not denied ; but plaintifï claims the 
statements in ail such références to be so vague as to give no informa- 
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tion whîch can be acted on without elaborate experiment. In his Brit- 
ish patent of 1896 Placet, who was the first to produce pure chromi- 
um in considérable quantities, claims practically ail chromium alloys. 
His best statement is that : 

"Chromium increases the electrloal résistance of manganèse, ferro-man- 
ganese, ferro-niclîel, and other metals employed in the manufacture of con- 
ductors of high electrical résistance." 

This must also be taken in connection with two other statements of 
his, to the efïect that chromium is most frequently employed in the pro- 
portions of from five-tenths to 15 or 20 per cent., but that alloys con- 
taining larger amounts are so hard that they cannot be eut with a grind- 
stone ; also that, by increasing the dtirability of metals, chromium aug- 
ments their sonorousness, which renders them more suitable for the 
manufacture of bells, gongs, trumpets, piano strings, etc., than there- 
tofore. In his French patent Placet adds to the above-quoted matter 
a f urther statement as follows : 

"Which serve to make wires of hlgh electrical résistance." 

This is the best disclosure of the prior art. It seems to be estab- 
lished by the évidence that thèse broad statements are not strictly true 
when tested by experiment, so that any one skilled in the art would 
hâve to do much experimenting to reach a practical workable alloy. 
No one ever did make such an alloy, notwithstanding Placet's valuable 
disclosures, for ten years after his patent; Marsh being ignorant of 
his discoveries in this respect. 

In view of the great merit of the Marsh invention, as it seems to 
me, I think it should not be held anticipated, and that it is valid and 
infringed. The record is full of difhculties, complexities, and scientific 
points, although counsel on both sides seem to hâve pretty fully mas- 
tered them. 

A decree should be entered for plaintif! as prayed for. 

On Reargument 

Russell Wiles, of Chicago, 111., for plaintiflf. 
Edward Rector, of Chicago, 111., for défendant. 

A reargument was had on the question of the construction of the 
file wrapper, a point not fully argued on final hearing. Incidentally 
the question of infringement was also reargued. 

[7] Some of the statements of the original opinion need to be modi- 
fiée. It is stated that Marsh was surprised at the great durabihty of 
his alloy. This is not quite correct. It should hâve been said that 
Marsh understood the great durability of his resistor, since he says it 
is "particularly durable" and "nonoxidizable to a very high degree," 
but did not at ail appreciate the relative unimportance of the quality 
of resistivity compared with that of durability. Since electrical résist- 
ance varies inversely as the cross-section is increased-or diminished, 
a wire or strip of low résistance, like platinum, may be made to give 
as much beat as one of high résistance by lessening the cross-section. 
The main question is whether one will resist oxidation or last as long 
as the other. This misapprehension of the patentée is not material. 
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because he is entitled to ail uses and properties of his discovery, wheth- 
er known or disclosed or net. 

"A patentée may be baldly empirical, seeing nothing beyond hls experiments 
and the resuit ; yet if he has aUded a new and valuable article to the world's 
utilities, he is entitled to the rank and protection of an inventer." The Grant 
Tire Case, '220 U. S. 428, 31 Sup. Ct. 444, 55 L. Ed. 527. 

On the second hearing plaintiff's attorney made the point that elec- 
trical résistance material and electrical résistance élément are distin- 
guishable, as such terms are used in the Patent Office, in that the word 
"material" may mean a chunk, bar, or ingot of alloy, which will make 
either a good toaster wire or a good bird-cage, while if the word "élé- 
ment" is employed the use merely as a wire is excluded, and the idea 
of System or part of a whole is suggested, such as drawing or rolling 
the material, and introducing it into an electric circuit. To explain 
this distinction further, it is said the Patent Office is accustomed to 
ignore an introductory adjective or adverbial phrase in a claim, on the 
theory that an introductory phrase in a combination claim is not an 
clément of the combination and does not limit the claim, as held in 
W. W. Sly Mfg. Co. V. Russell & Co., 189 Fed. 61, 65, 110 C. C. A. 
625. The distinction referred to is illustra ted in the following Patent 
Office décisions: Ex parte Shepler, 102 O. G. 468; Seeley v. Baldwin, 
117 O. G. 2633, 2634; Andrews v. Nilson, C. D. 1906, 123 O. G. 1667; 
Ex parte Mayall, Commissioner's Décisions 1873, 136; Ex parte Gally, 
107 O. G. 1660, C. D. 1903, 480; Ex parte Casier, 90 O. G. 446, 448. 

While there is force in this contention, it seems to be inapplicable, 
because the Marsh file wrapper contents show that the examiner un- 
derstood the words in question to mean exactly the same thing. Ail 
his acts show this. In his first action, after citing four références, he 
says : 

"Thèse alloys being old, no Invention was exercised in selectlng them in 
place of other metals or alloys as a résistance élément." 

Marsh then amends by changing "material" to "élément," both in 
the spécifications and claims. In his next action the examiner substi- 
tutes "résistance bodies" for "a résistance élément," showing clearly 
that the use of the word "élément" had no particular significance with 
him. Applicant then amended the first claim to its final form, added 
claim 5, and fully explained his invention to be a high résistance élé- 
ment, saying that he did not discover a nickel-chromium alloy, but 
that such an alloy has high electrical résistance. He says : 

"Some of the most important inventions hâve consisted in the practical ap- 
plication of the discovery of a new property of matter, and this invention Is 
of that class." 

Marsh had now so defined his invention that the examiner under- 
stood he was claiming a new use in an electric circuit of an old ma- 
terial or body, better described in such spécifie relation as an electric 
résistance élément, and the claims were promptly allowed. I agrée 
entirely with def endant's counsel in the argument on rehearing that : 

"The examiner never for a moment thought to hâve any distinction between 
the words material and élément." 
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And the whole matter of changes in the daims is clearly and satis- 
factorily summed up by Mr. Rector in saying that : 

"In the amended clalms, now explained and deflned, we do not find the alloy 
set forth in his clalms in any of the références." 

That is (to quote the argument to the examiner), there is no such 
alloy in the prior art used as a résistance élément. 

It follows that Marsh did not materially change claim 4. He asked 
for an alloy of nickel and chromium to use as a résistance material or 
élément, and got it under somewhat différent language. The important 
point is that as soon as he pointed out just what he wanted, and made 
the examiner understand that he did not want a nickel-chromium alloy 
for any or ail purposes, but only for one, he got it. 

It is erroneously stated in the opinion that defendant's calorite con- 
tains 8 per cent, of iron. Calorite is in fact composed of nickel 65, 
chromium 12, iron 15, and manganèse 8. It is conceded that, if the 
addition of the iron and manganèse does not materially afïect the al- 
loy as a résistance élément, then defendant's material is the same as 
plaintifï's. To cheapen the material or increase ductility or workabil- 
ity is not material, since thèse qualifies do not affect resistivity or dura- 
bility. 

The question of infringement dépends on whether defendant's addi- 
tion of 15 parts of iron and 8 of manganèse to the nickel-chromium 
alloy of the patent substantially changes it, not in weight, ductility, 
capacity to be drawn or rolled, or any other nonelectrical property, but 
in its properties when placed in an electrical circuit as a heat-pro- 
ducing élément. In this position the important properties are durabil- 
ity under high température, spécifie résistance or resistivity, melting 
point, and température coefficient of résistance, meaning how niuch 
résistance rises or falls with each degree of change of température of 
the wire. One form of the patented alloy contains 65 parts of nickel 
and 35 of chromium. Calorite has nickel 65, chromium 12, iron 15, 
manganèse 8. In other words, calorite has 65 parts nickel and 35 
chromium mixed with other things, and if the other things do not 
change its properties infringement is established. 

[8] On this question défendant called a number of witnesses, who, 
among other things, referred to several tests to détermine résistance, 
durability, and other matters, together with chemical analysis to find 
out what the Marsh resistor wire was made of. Thèse tests, as well 
as those later made for plaintifï, were entirely ex parte. Plaintifï made 
no objection to the tests on the ground that they were ex parte, and, 
as for those for durability (the most important point), it would be in- 
convénient to make any other than a one-sided test, on account of the 
time consumed. On rebuttal plaintifï called the patentée, Marsh, who 
gave a most complète and thorough déposition on alloys generally, and 
particularly those containing nickel and chromium, and in the course 
of his testimony related numerous tests he had made to détermine the 
properties of his resistor as compared with calorite. He was asked 
by plaintifï's attorney to discuss the tests made of the plaintifli's and 
defendant's wires and those of the prior art, and to this question no 
objection of any kind was made. After Marsh had fuUy completed 
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his direct testimony, and before cross-examination, the foUowing ob- 
jection was made: 

"Counsel for défendant objects to the déposition of the witness given thus 
far, as immaterial and incompétent, and also as spéculative, argumentative, 
and largely hearsay." 

It will be noticed that this objection does not raise the question of 
the tests being ex parte, and is much too gênerai to apprise plaintiff 
that he must obtain better évidence of the properties of thèse alloys. 
The objection so made was not renewed on either of the hearings, nor 
raised at ail in any way until suggested in a printed argument filed 
after the rehearing. If objection had been made at the hearing that 
the tests of Marsh were ex parte, and could not properly be consid- 
ered, this would hâve been soon enough, because the court might even 
then bave arranged for a test by an indiffèrent person in the présence 
of both parties, or by plaintiff with the right of inspection by défend- 
ant. This would hâve taken a considérable time, but was the only way 
to obviate objection to ex parte tests, which are generally disregarded 
by the courts, and as a gênerai rule should not be relied on. 

In this case the numerous tests on both sides seem to bave been 
fairly made and assumed by both parties to be correct. Defendant's 
laboratory is evidently exceedingly well manned, and one would not 
look for tests intentionally misleading from that source. On the other 
hand, Marsh's testimony impresses me as fair, accurate, and frank. 
I can see no reason for disregarding the évidence on either side. I 
also think that the case may be rested entirely upon defendant's tests, 
and Marsh's testimony rejected, because its experts found the Marsh 
material and calorite to be quite alike in resistivity and durability, or 
résistance to oxidation at high températures, as shown by defendant's 
tests. The Marsh élément had a résistance of 102, and "exhibits in a 
marked degree résistance to oxidation at températures approximately 
800° C," and calorite had a résistance of 110 to 112, and "resists 
oxidation at elevated température, for example, at températures of 
800° C, to a marked degree." 

It appears from defendant's testimony that it secured two spécimens 
of the Marsh material for examination, and analyses were made, show- 
ing nickel 73.76, chromium 20.23, iron 2, manganèse %, silicon %. 
While thèse small amounts of iron and manganèse were probably only 
impurities in the nickel or chromium, of course, the idea of increasing 
the iron for greater ductility, and the manganèse for deoxidation and 
better refining, was at once suggested, though probably no suggestion 
of the kind was necessary to chemists of the ability of those in de- 
fendant's employment. They then tried an alloy of nickel 70, chro- 
mium 20, iron 8, manganèse 1, and found it exceedingly durable and 
of high résistance. The iron was used to get within the Placet dis- 
closure, and outside Marsh; a proceeding entirely permissible and 
proper, though somewhat hazardous. An alloy of 75 nickel and 25 
manganèse was then suggested, so as to clearly escape the Marsh pat- 
ent, and was found to give great Hfe and résistance. It was, however, 
abandoned, and calorite finally adopted. An alloy of nickel 60, iron 
20, chromium 15, and manganèse 5 was then tried, and found to give 
212 F.— 28 
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a high résistance and great durability. This alloy was called Placet 
wire, and had substantially the same properties as the calorite after- 
wards adopted by défendant. The engineer in charge of defendant's 
testing laboratory, Dr. Capp, testified that iron and manganèse im- 
prove the workabiUty of the alloy, and in his opinion increase its re- 
sistivity; but he claims no différence in durability, and only a 10 per 
cent, différence in resistivity. 

When we corne to Marsh's testimony, it is found that he obtaîned a 
resistivity of 110 in an alloy of 65 nickel and 35 chromium, and that 
in durability, melting point, and température coefficient, the' two alloys 
are practically the same. Even if a différence in resistivity be con- 
ceded, this is much less important than durability, because résistance 
varies inversely as the cross-section of the conductor. If a wire of 
lower résistance is drawn a little finer, it may bave the same résistance 
as a little coarser wire made of a higher résistance élément. Marsh's 
account of his tests substantially corroborâtes those of the défendant. 

On the whole, I am satisfied that plaintiff's and defendant's alloys 
are substantially the same in ail but composition, and that there is very 
little disagreement between the évidence on each side in respect to the 
real nature of the two. 

There should be a decree for plaintifï. 



COAL & COKE BY-PRODUCTS CO. v. ERNST et aL 

(District Court, W. D. Pennsylvanla. Feb. 10, 1914.) 

No. 6. 

1. Patents (§ 129*) — Denial of Validity — Estoppel. 

Where plaintilï clalmed as assignée of défendant E., the patentée who 
thereafter became connected with défendant corporation, and as such con- 
tracted to manufacture a similar machine, and engaged défendant B. Com- 
pany to construct the same, the patentée and his corporation were estop- 
ped to deny the valldity of plaintiiï's patent, and the B. Company was 
also subject to such estoppel so far as the machine it had contracted to 
build constituted an infringement ; It not being liable, however, as an 
independent infringer. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 182y2-186 ; Dec. 
Dig. § 129.*] 

2. Patents (§ 26*) — Old Eléments — Eeaeranqement — Invention. 

Where a patentée took certain old éléments and constructed a new ap- 
paratus, in which every élément was to be found in one or other of some 
prior patent, but his rearrangement brought about a new Invention and a 
new and useful apparatus, and It requlred Inventive genius to réassemble 
such prlor known éléments and construct a complète workable machine, 
his invention was patentable. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 27-30 ; Dec. Dig. 
I 26.*] 

3. Patents (§ 328*) — Validitt — G as Cleaneb. 

Ernst patent No. 896,365 for a gas-washing apparatus, and No. 900,062 
for the process, held to Involve inventive genius, to be valld and infringed. 

*For other cases see gaxne toplc & i nvmbeb in Dec. & Am. Digs. 1907 to âatn, & Rep'r Indexe» 



GOAL <fe COKE BT-PE0DUCT8 CO. V. BBNST 435 

In Equity. Suit by the Coal & Coke By-Products Company against 
Alfred Ernst and others. Decree for complainant. 

Kay & Totten, of Pittsburgh, Pa., for plaintiflF. 
Weil & Thorp and C. M. Clarke, ail bf Pittsburgh, Pa., for défend- 
ants. 

YOUNG, District Judge. The bill is filed in this case for the in- 
fringement of two patents issued to Alfred Ernst, and by him assigned 
to the Coal & Coke By-Products Companv. Of thèse patents No. 
896,365 is dated August 18, 1908, and No. 900,062 is dated September 
29, 1908. Of the défendants, Alfred Ernst is the above-named pat- 
entée, and he is a stockholder of and prominently connected with the 
opérations of the Roessing-Ernst Company, a corporation, also a de- 
fendant, and the other défendant is the Best Manufacturing Company, 
a corporation. 

The pleadings and the évidence show that the Roessing-Ernst Com- 
pany contracted to furnish a certain gas-washing apparatus to the 
Macbeth-Evans Company, and that it let the contract for the building 
of it to the Best Manufacturing Company, furnishing that company 
with . drawings and spécifications. It is alleged that thèse drawings 
and spécifications show an apparatus which is an inf ringement of plain- 
tifif's patents, and that the apparatus as constructed by the Best Manu- 
facturing Company is an infringement likewise. 

[1] The record présents an anomalous case in this: Neither Ernst 
nor his company may set up the invalidity of the patent because Ernst, 
being the inventer of the apparatus, and the assigner to another, may 
not be permitted to impugn its validity. This also applies to the com- 
pany with which Ernst has associated himself. It applies also to the 
other défendant, the Best Manufacturing Company, so far as the one 
machine is concerned, because the record shows that the Best Company 
cannot be an independent infringer; the degree of its participation in 
the alleged wrong being simply that of a constructor according to de- 
signs prepared and furnished to it by the other défendant. Inasmuch 
as the larger part of the évidence bears upon the prior art as anticipat- 
ing or limiting the scope of the patents in suit, and has been argued by 
counsel fully, a défense which is'available to the Best Company gen- 
erally outside of this one machine, we shall hère consider the défense 
of invalidity raised by the pleadings and évidence. 

Let us hâve first clearly before us what the apparatus described by 
thèse patents is ; for while one is for a process and the other is for an 
apparatus, they may easily and fully be considered together. The ap- 
paratus consists of an inverted cup placed within an upright casing, 
leaving a space between the outer wall of the inverted cup and the in- 
ner wall of the casing. The inverted cup is fixed to a shaft passing 
vertically through its center, so that it may be made to revolve inside 
of the outer casing. The apparatus is sealed at the top to prevent the 
escape of gas. The outer casing is built upon a foundation, and within 
this foundation is a space filled with water for the purpose of sealing 
the apparatus and preventing the escape of gas downwardly, and also 
for the purpose of catching and retaining the tar, ammonia, and other 
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by-products separated in the cleaning process. 'Within the inverted 
cup an upright cylinder is placed. This cylinder is built upon the 
foundation referred to, and projects upwards within the inverted cup 
almost to the top, and is of such diameter as to leave a space between 
it and the sides of the inverted cup. Upon the outsides of this last 
cylinder, and between it and the inside of the inverted cup, are fixed 
vanes or blades. On the inside of the inverted cup are fixed vanes or 
blades, and on the outside of the inverted cup and between it and the 
inside of the outer casing are fixed vanes or blades. On the inside of 
the outer casing are fixed vanes or blades. At the bottom of the ap- 
paratus there is a pipe for the admission of gas and one for the admis- 
sion of water. At the top of the apparatus there is a pipe for the exit 
of the purified gas and a pipe for the admission of water into the ap- 
paratus. The f oUowing drawing shows the apparatus : 
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The process is as follows : The gas is admitted hot into the bottom oi 
the apparatus, and is met by a fine spray of water, saturating the gas. 
The gas then passes upvvards through the open passage, and is diverted 
so as to pass downward between the inner cyhnder and the inside of 
the revolving inverted cup, and in its passage, by centrif ugal action and 
the beating action caused by the revolving blades and the obstructing 
blades, the water and gas are commingled, and the tar, ammonia, and 
other substances held in suspension are released and thrown against the 
inside of the inverted cup and find their way down into the réservoir 
below. The gas then turns upward between the outside of the inverted 
cup and the inside of the casing, and during its passage it meets with 
water which passes from ledges on the inside of the casing, and is also 
subjected to another beating, caused by the blades on the outside of the 
revolving cup and the blades on the inside of the outer casing. By the 
centrifugal action and beating the ascending gas and descending water 
are commingled, and the tar, ammonia, and other matters held in sus- 
pension are removed, the particles striking the inside of the outer cas- 
ing and finding their way to the réservoir below. 

We hâve caref ully examined ail of the patents introduced by the de- 
fendants for the purpose of showing the prior state of the art, and hâve 
also read and considered the évidence concerning the patents submitted 
by both plaintiff and défendants. Without discussing them in détail, 
we are satisfi.ed that the évidence shows that every élément set forth in 
the spécifications and claims of the two patents in suit was old at the 
time of the granting of the patents. It clearly appears that the spray- 
ing of gas with water, or the bringing of gas into contact with water on 
its admission into the cleaning device, had been discovered and used 
before thèse patents were granted. Causing the gas to pass in one di- 
rection, either horizontally or vertically, and to meet the water passing 
in the opposite direction, was old. The treatment of gas by revolving 
fans and the beating of the gas saturated with water, so as to separate 
by centrifugal action the impurities or substances held in suspension, 
was old. The arrangement within gas-cleaning machines by which the 
gas on its passage toward the exit would be constantly meeting purer 
and cleaner water was old. 

[2] VVhat then did the plaintiff do? He took thèse old éléments, and 
constructed a new apparatus, in which every élément, or the suggestion 
of every élément, is to be found in one or other of some patent before 
his. His invention consisted in taking thèse éléments as he found 
them in the prior art, and by changing them, using their équivalents, 
bringing out a new function, and by rearranging them, thereby pro- 
duced a new and useful apparatus. It required invention to take the 
disjecta membra which he found in many of the patents and from them 
construct and complète a workable machine. His patents are therefore 
valid as to the construction which the patentée has described and claim- 
ed, both as to the apparatus patent No. 896,365, and the process patent 
No. 900,062. 

[3] Let us now see whether or not the défendants hâve infringed. 
It is a fair conclusion from the évidence that the machine designed and 
constructed by the défendants was designed by Alfred Ernst, the 
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patentée of the patents in suit, and that he brought to that task ail 
the knowledge he had of the prior art and as set out in the two patents 
in suit. We find from an examination of the évidence, including the 
drawings of the infringing machine, that the infringing machine uti- 
lizes, just as the patents, in suit do, as we hâve found, ail the éléments 
of the prior art. We hâve the three cylinders, namely, the outer cas- 
ing resting on a foundation containing water, the inner cup fixed to a 
vertical shaft as the means of revolving it, sealed at the top, the inner 
cylinder within the inverted cup, resting on the foundation and con- 
tinuing to almost the top of the inverted cup, forming an open pas- 
sageway for the gas. The open space betvi/een thèse cylinders for the 
passage of the gas from its entrance at the bottom to its exit at the top. 
The innermost cylinder has on its inside walls spaced projections 
against which the gas and water are thrown by the fans or vanes on 
the prolonged shaft by which a beating action is caused. The inverted 
cup- has on its outside fixed vanes or blades which revolve with that 
cylinder, and there are projections on the inside of the outer cylinder to 
obstruct or baffle the gas and water thrown against them by the blades. 
There are means for introducing the gas at the bottom ; also means for 
introducing water to meet the gas on its last and upward passage. We 
hâve then ail the material éléments of the patent in suit, to which is 
added alone the placing of vanes on the prolonged shaft, and even this 
élément is not new, for we hâve in B,' of the drawing of patent No. 
896,365 the provision for blades extending from the top of the in- 
verted cup into the open passage, but the blades in the infringing de- 
vice are placed horizontally by attachment to the central shaft, while 
the patent provides for vertical blades. The process is similar, with 
some exceptions which we shall note. The gases are introduced at the 
bottom and caused to flow through the water at the bottom of the ap- 
paratus, but move upward through a serrated covering having V- 
shaped openings. As it passes through the water, the gas, being hot, 
takes up moisture, and when it passes through the serrated openings it 
meets with the équivalent of a spray caused by the bubbling action of 
the \vater and by water thrown on the serrated cover. As it passes 
up through the inner cylinder saturated with water, it is baffled or beat- 
en by the fans upon the shaft opposed by the projections on the inside 
of the cylinder, and by centrifugal force and beating the tar, ammonia, 
and other substances held in suspension are separated and thrown 
against the inner side of the cylinder and find their way down to the 
réservoir below. The gas, somewhat cleansed, is then passed by the 
action of the fans on the shaft out of the inner cylinder into the space 
between the inner cylinder and the inside of the revolving cup. Dur- 
ing this movement it meets with no obstruction, but passes through an 
open passage. The gas then turns from this passage upward, and 
passes between the outside of the inverted revolving cup and the in- 
side of the outer casing. Hère the gas meets with a descending cur- 
rent of water, and the water and gas are commingled by the action of 
the fans on the outside of the revolving cylinder, opposed by the pro- 
jections on the inside of the outer casing, and by centrifugal action 
and the beating process the tar, ammonia, and other substances held 
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in suspension are thrown against the inside of the outer casing and 
find their way to the réservoir below. The différence in the process is 
that the gas is not met with the fine spray at its entrance but first pass- 
es through the water in the réservoir. The gas is beaten on its first 
upward movement, but is not beaten on its first downward passage, but 
is beaten and subjected to water on its last upward movement. This 
différence in arrangement is of course very sHght The only advan- 
tage would appear to be that it permits the gas to escape, coming in 
contact with the discharged tar, ammonia, etc., after being cleansed, a 
resuit that occurs in the patented process, as the gas in its downward 
course meets at the bottom the downflowing impurities. It appears 
to be a useful rearrangement but one involving no degree of inventive 
genius. Used as it is by the patentée, it certainly would not relieve him 
from the charge of infringement. 

It appears conclusively to us that the whole apparatus and the pro- 
cess, as shown by the évidence, to be used by the défendants is an in- 
fringement of plaintiff's patents, and the défendants should be re- 
strained perpetually from such infringement 



HJAENB V. AMERICAN VOTING MACH. CO. 

(District Court, D. Massachusetts. March 18, 1914.) 

No. 371. 

L Patents (| 328*) — Validitt — Voting Machines. 

Johnson patent, No. 960,020, clalm 3, held fatally defectlve for Indef- 
Initeness in that it was Impossible to détermine with definiteness which 
of the things mentloned as éléments of the combinatlon claimed were in- 
tended to be described as permitting the key-spindle to be turned back at 
any tlme before the machine was set for the next voter. 

2. Patents (§ 328*) — Infeingement — Voting Machines. 

Johnson patent, No. 1,019,476, claims 4 and 5, for an Interlocklng de- 
vice in voting machines, held not anticipated By Weser patent, No. 448,- 
308, for pedal-actlon for piano-fortes, but were valid and Infringed. 

In Equity. Suit by Cari E. Hjarne against the American Voting 
Machine Company for patent infringement. Decree for complainant 
for part of the relief demanded. 

Louis H. Harriman, of Boston, Mass., for complainant. 
Clyde L..Rogers, of Boston, Mass., for défendant. 

DODGE, Circuit Judge. The plaintiff allèges infringement by the 
défendant of United States patent No. 960,020, May 31, 1910, for a 
voting machine, and of United States patent 1,019,476, March 5, 1912, 
for a locking device for registering mechanism. Both were issued to 
G. Johnson, assignor, and the plaintiff owned both when the bill was 
filed. 

The first-named patent has eight claims, but we are concerned only 
with the third. The other patent has eleven claims, whereof the 
fourth and fifth only are now to be considered. The plaintiff gave 

•For other cases see same topic & § numbek in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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notice on the record, after the defendant's évidence had been closed 
and bef ore taking évidence in rebuttal, tbat. the arguments would be 
restricted, on final hearing, to the claims above specified. 

The défendant company makes a voting machine wherein are found, 
according to the plaintiff's expert, the subject-matter and ail the élé- 
ments of the above claims, in substantially the same relation as set 
forth in the respective patents. No testimony in contradiction of this 
has been introduced by the défendant, but it dénies the validity of each 
and ail the claims in question. 

The foUowing description of a voting machine containing the mech- 
anism described in both patents is quoted from the plaintiff's brief: 

The machine "has a so-called key-spindle 50, for each candidate, each 
spindle having a register connected thereto, so that for each half of a full 
rotation forward, a single v-ote wlll be registered. A locking-Iever 56 is pro- 
vided for each key-spindle, which opérâtes to lock the same against further 
forward rotation, when it has been rotated a half révolution forward, and 
means, as a pawl ^S, are provided to prevent rearw^ard rotation thereof, un- 
der certain conditions. The key-spindles are arranged in a séries of vertical 
rows, and a vertical bar 4i is provided for each row^, which is lifted, to 
a certain ea:tent, when a spindle in the row is rotated forward, and limita 
the nuffber of spindles in the row which may be operated by a single voter, 
i. e., according to the number of candidates which may be voted for under 
sne head. This is done by providing a stop, which limits the extent to which 
the bar is raised, the stop being adjusted according to whether the voter is 
to be permitted to vote for one or more candidates for tbe same office. 
Thèse bars are also moved to lock ail the spindles against rotation, as the 
voter leaves the booth, so that the machine cannot be ■ ♦ * * operated, 
except in the regular way. The entrance to the machine or booth is guarded 
by a lever which the voter must lift as he enters, and in doing this, he un- 
loeks thèse bars so that the key-spindles may be operated, and the exit 
from the machine is guarded by a similar lever, so that, as the voter leaves 
the machine, he must lift this lever, and, by so doing, he draws down ail 
the bars and locks them, and by locking them locks the key-spindles so 
that the machine cannot be operated until the entrance lever is again lifted." 

[ 1 ] Claim 3 of patent 960,020 relates to the key-spindles ,and the 
means for regulating or controlling their rotation. It is as follows : 

"3. In a voting machine, a combinatlon of a manually controUed key- 
spindle, a rack having teeth, a wlieel having tecth for engaging said rack, 
a locking-lever and a cam-wheel, turning with said toothed-wheel and en- 
gaging said locking-lever to prevent more than a half révolution forward 
of said key-spindle by any one voter, but whieli permits the key-spindle to 
be turned back at any time before the machine is set for the next voter." 

There is an obvious difficulty in determining from the above lan- 
guage used which of the things mentioned as éléments of the combina- 
tlon claimed are intended to be described as permitting the key-spindle 
to be turned back at any time before the machine is set for the next ■ 
voter. And the spécification and drawings show that none of the élé- 
ments mentioned as included in the combination can properly be said 
to efïect this resuit. Means to effect it are indeed described in the 
spécification and drawings, but they show a feature essential to the 
accomplishment of the resuit by the means described, viz., a dog or 
pawl 49, pivotally mounted in the casing of the machine and weighted 
at one end in order to keep it normally away from the cam-wheel men- 
tioned in the claim, wherewith it is at times to be engaged. Of this 
dog or pawl there is no mention in the claim. I do not think it can 
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be brought in by implication or inference under the circumstances 
shown. Without it, the claim is either too incomplète and indefinite 
to be valid, as to the mechanism whereby turning back of the key- 
spindle is to be "permitted" within the limits stated, or it is anticipated 
by a prior voting machine patent, also issued to Johnson (No. 737,412), 
no infringement whereof is charged. 

[2] The plaintiff's other patent, No. 1,019,476, relates to the mech- 
anism whereby the levers lifted by the voter when he enters or leaves, 
unlock or lock the bars so as to permit or prevent opération of the 
key-spindles. 

Claim 4 of this patent reads: 

"4. In a loeking device for registering and similar machines, the comblna- 
tion of a shaft provided with a plurallty of transverse members adapted to 
engage and lock the opéra tive parts of the machine, means to unlock said 
shaft, means to rotate said shaft when unlocked to release said operative 
parts, a flnger mounted on said shaft, a cam-lever adapted to engage said 
flnger to return said shaft to a locked position and means to operate said 
cam-lever." 

The défendant objects that the élément "a cam-lever, etc.," appears 
from the spécification and drawings to be neither a cam in any proper 
sensé, nor a lever in any sensé, and that the claim is left by such a 
misdescription too indefinite and uncertain to be valid. The spécifica- 
tion and drawings, however, leave no doubt as to the précise nature 
of the thing to which the name criticised is applied, or as to its con- 
struction or mode of opération. I am unable to say that the term used 
is so inapplicable as to be misleading, and unable therefore to hold 
this claim invalid. 

Claim 5 of the same patent, No. 1,019,476, is as follows: 

"5. In a locking device, the combination of a shaft provided with a plurali- 
ty of transverse members adapted to engage and to lock the operative parts 
of a given mechanism, means to lock said shaft when it is in a position to 
lock said operative parts, means to unlock said shaft, a lever to control said 
unloeking means, means to operate said shaft when unlocked to release said 
operative parts, meaus to return said shaft to a locked position and a lever 
to operate said returning means." 

The défendant contends that ail the éléments of this claim are found 
in a patent belonging to a nonanalogous art, viz., United States patent 
to C. L. Weser, No. 448,308, for pedal-action for piano-fortes. The 
mechanism there described might be said to constitute a locking device 
and to include a shaft, but the shaft has a plurality of transverse 
members adapted to engage and lock operative parts of a given mech- 
anism only in case a crank, formed by a U-shaped latéral bend in the 
shaft, whereby a rotation of the shaft is made to raise or lower what 
is called the action-rod, can be counted as two transverse members in- 
stead of one. The patent in suit makes it clear that the means to lock 
the shaft when in position to lock the operative parts and the means 
to return the shaft to locked position, which form part of the com- 
bination claimed, are independent and distinct éléments ; whereas, in 
the mechanism of the Weser patent the same parts of the mechanism 
constitute the means for effecting both results. The above are not 
the only respects in which the attempt to find ail the éléments of the 
claim under considération in the Weser patent requires a resort to 
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constructions which seem to me strained and unnatural. It is évident 
that the mechanism patented by Weser was neither intended to accom- 
plish, nor capable of accomplishing, the purposes of the combina- 
tion claimed, as found, by Johnson. I am therefore unable to regard 
this claim as anticipated. 

I must therefore hold that claim 3 of Johnson patent, No. 960,020, 
is invalid, but that claims 4 and 5 of Johnson patent, No. 1,019,476, 
are valid and infringed by the défendant. There may be a decree ac- 
cordingly. 



MeCLAVE-BROOKS 00. v. M. H. TREADWBLL 00. et al. 

(District Court, M. D. Pennsylvania. March 7, 1914.) 

No. 108. 

L Patents (§ 328*) — Vai.iditt — Anticipation. 

The McClave puti ut, No. 881,178, for an Improvement in rocklng grate 
bars havlng fuel supporting caps beveled downwardly at the edges from 
the top surface, and one edge of each cap overlapping its neighbor, per- 
mitting expansion wlthout maklng large Initial spaces between the caps, 
and wlthout offering obstruction to the movement of fuel on the grate 
surface, required for the burning of small-sized anthracite coal, held vold 
for anticipation. 

2. Patents (§ 328*) — Invention. 

The McClave patent, No. 831,178, for an improvement in rocking grates 
for the burning of small-sized anthracite coal, in so far as It provided for 
cutting or rounding off the angular edge of the grate points where they 
overlap each other, so as to avoid interférence with the fireman's cleaning 
hoe if a point should turn or ride up beyond its adjoining neighbor, veas 
a mère application of mechanlcal skill, which would naturally hâve sug- 
gested itself to a fireman or foundryman, and did not constitute patentable 
invention. 

In Equity. Suit by the McClave-Brooks Company against the M. 
H. Treadwell Company and another for patent infringement. Bill dis- 
missed. 

Welles & Torrey, of Scranton, Pa. (Melville Church, of Washing- 
ton, D. C, of counsèl), for complainant. 

A. A. Vosburg, of Scranton, Pa., and Clifton V. Edwards, of New- 
York City (Julian S. Wooster, of New York City, of counsel), for 
défendants. 

WITMER, District Judge. This suit is brought by the McClave- 
Brooks Company against the Stoever Foundry & Manuf acturing Com- 
pany and the M. H. Treadwell Company for infringement of letters 
patent No. 831,178, for improvement of grates, granted September 
18, 1906, to William McClave, complainant's assignor. The case is 
at issue on plea to the jurisdiction of the Treadwell Company and on 
answer filed by the Stoever Company. The answer sets up the usual 
défense of want of invention, anticipation by prior patents and alleged 
prior uses, and noninfringement. 

Though the claims of the patent are silent, the inventor testifies, and 
it also appears from the spécifications and gênerai design of the con- 

•For other cases see same topic & | numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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struction, that it was his purpose, and he so constructed his grate, to 
serve the purpose of economicall)' burning very small sizes of anthra- 
cite fuel, generally known as Nos. 1 and 2 buckwheat. The gênerai 
nature of the invention is stated in the opening paragraph of the spéc- 
ification as follows: 

"This invention relates to Improvements in grates, and particularly to rock- 
ing grates, which are pivotally mounted or journaled in a combustion chamber 
of a furnace In such a manner that they are capable of belng rocked for 
dumping the material thereon into the ash plt." 

The object of the invention appears to provide a grate bar wherein 
the edges of the rocking bars will not lock or bind together when ex- 
panded by heat, nor interfère with the use of the fireman's tools ; also 
to provide the rocking grate bars with edges or noses which will fit 
together, so as to prevent the running through of fuel between them, 
and, further, to provide means for tipping the bars in one direction 
with adjustable means to prevent the overlapping edges or noses from 
pounding each other. In the language of the spécification : 

"It is the object of the Invention to provide a grate in which rocking bars 
may be used, the said bars tipping only in one direction for dumping ma- 
terials from the grate surface, their edges being so shaped as to be capable of 
moving one upon the other to some extent to permit of the expansion of 
the bars under great heat and yet not interfère with their being roclied for 
dumpiug the materials into the ash pit, not to materially interfère with the 
free use of fireman's eleaning implements, such as slash bars, hoes, etc., when 
in normal position. It is the further object of the invention to provide a 
rocking grate bar with fuel-supporting portions or caps havlng noses which 
match and fit upon the noses of adjacent caps, to prevent the running through 
of fuel and to provide means for rocking the bars in one direction and 
adjustable means for controlling the return of the bars and prevent them 
from pounding one upon the other." 

Thèse objects are to be obtained by an invention as claimed in ré- 
citals of various combinations and perrhulations of the éléments of 
construction in the patent, numbered 1, 2, 3, 5, 6, 7, 8, 13, 14, and 15, 
ail of which, excepting the eighth and thirteenth, relate solely to the 
mechanism of the fuel supporting bars as typified in the folio wing 
claim : 

"6. A grate mechanism, eomprlsing rocking grate bars havlng fuel support- 
ing caps, beveled downwardly at their edges from the top surface, one edge 
of each cap extending downwardly to a greater extent than the other edge, 
so that adjacent edges of the bars may lap upon each other, the lapplng of the 
bars permitting of the expansion of the caps under the action of heat with- 
«ut maklng large initial spaces between the caps, and without offering ob- 
struction to the movement of fuel upon the grate surface, when in normal 
position." 

Claims 8 and 13 add the additional élément of "means controlling 
the extent of movement of the bars, to préserve a space between the 
said lapping teeth." 

Truly the defendant's device embodies means for preserving a space 
between the lapping teeth of proximate grate caps and for limiting 
the extent to which said teeth may approach each other. However, 
thèse means are vastly différent in construction and to some extent 
in f unction, as admitted by the patentée, McClave. In the complain- 
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ant's device, as appears from the drawing, the links (17) by which the 
several grate bars are simultaneously tilted is connected by a rod (19) 
operated by a lever (22) which swings against an adjustable stop (25). 
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The defendant's grate is provided with means cast intégral with the 
journal, namely, a projection on the journal having practically a 
straight side on it to strike the vertical side of the journal bearing 
when it is moved, and it is stopped thereby when the grate is rocked 
to a certain distance. 




m'cLAVE-BKOOKS CO. V. M. H. TKEADWELL CO. 445 

Grates of the overlapping spaced type are also not new, as shown 
by the prior patents to Hildreth, 112,246, Steele, 117,007, Scott, 569,- 
063, and in the German patent 32,664. Admittedly there is no func- 
tional différence between defendant's projection on the journal and 
the rest bar of Scott, or the stop lug in the German patent; hence 
the defendant's grate cannot be said to infringe complainant's device 
in its additional éléments or means for controUing the bars as to spac- 
ing embodied in claims 8 and 13. 

As to the remaining claims, typified in claim 6, the proposition sub- 
mitted appears more dififîcult. It is very évident that the feature of 
the device most emphasized lies in the double beveled end of the fuel 
supporting caps. The manner of their construction and the object to 
be obtained thereby appears f rom the spécification, as f ollows : 

"Instead of allowing the ends of the grate bars to butt squarely together, 
or approach each other elosely, with a vertical joint between them, through 
whieh fuel mlght drop, the ends are made to overlap, preferably by inclining 
the end surface, each bar overlapping its neighbor at one end underlapping 
Its other neighbor at the other end. In this vra.y the joint between the ends of 
adjacent bars is inclined, instead of being vertical, and in conséquence of this 
inclination fine fuel is less apt to drop through if the bars are not in contact ; 
expansion vi'ill not cause them to lock tlght against each other, since the 
bar with the overlap will merely slide upon its neighbor, causing that end of 
the bar to be slightly higher." 

The bars with an overlap can, of course, be dropped or tilted in but 
one direction. This inclination of the end surface, one extending over 
and the other under its neighbor, produces, of course, an obtuse angle 
between the top and end surface of one bar (the underlapping bar) 
and an acute angle between the top and end surfaces of its neighbor 
(the overlapping bar). When the bar is expanded under the continued 
action of beat, and by sliding up over the inclined surface of its neigh- 
bor has been raised above the level of the surface of this neighbor, 
there would be a liability of the fireman's hoe to catch on this slightly 
projecting acute angle, and the patentée therefore proposes to eut it 
off, either by a plane bevel or by rounding it. In either case the lia- 
bility of the hoe to catch on the edge of the grate bar would be less- 
ened. 

The functions of the two bevels are separate and distinct, as will 
be noted, and do not affect one another, or co-operate in any way. 
The function of the lower bevel is to permit the bar to rock in only 
one direction, and by overlapping its other neighbor will permit the 
use of small fuel without sifting, and also permit the bar to ride upon 
the adjoining bar if expanded to which they are liable when heated. 
The only function of the upper bevel is to prevent obstruction to the 
hoe or fire tool. Thèse features of the device, the upper and lower 
bevel of the overlapping edge or end of the fuel-supporting cap, will 
be considered in their order. 

That the defendant's device embodies the structural features and 
functions shown in the complainant's grate cannot be successfully 
denied. An effort at comparison is useless, and would indeed be dif- 
ficult, on account of similarity. Ail that remains for détermination 
is whether the complainant is entitled to a monopoly in its beneiits. 

That the patentée was not the first to conceive the idea of the lower 
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bevel or lapping edges employed in his grate is very évident from the 
prior patents to Hildreth, Steele and Scott, supra. Thèse patents are 
for dumping grates in which the edges o£ the adjoining grate bars 
are beveled and overlapping, and tilting or dumping in only one di- 
rection, preventing fine fuel from dropping through, and riding upon 
one another under beat expansion. It will be seen that thèse grates 
may be readily adapted and used to burn any kind of fuel in so far 
as the élément under considération is regarded. 

[2] Remaining for considération is the matter of cutting or round- 
ing off the angular edge of the overlapping bar, so as to avoid inter- 
férence with the cleaning hoe, if the same should turn or ride up 
beyond its adjoining neighbor. A number of patents were cited in 
which bars in stationary grates were provided with rounded ends ; but 
I hâve failed to find that any of them compare in function with those 
of complainant's device. 

It is, however, proven beyond a doubt that long prior to the patent 
it was common in the practical art to bevel off edges in dumping 
grates to avoid upward projections. Grates in which the sharp corner 
of the overlapping edges were eut off vertically, allowing a small 
clearance space between the level of the overlapping ends, were in 
use for many years prior to the patent, in the plant of F. C. Linde 
Company, New York City. A drawing of the bars in use, as well as 
physical exhibits, were produced in which the downwardly beveled or 
cut-off ends, as exemplified in the defendant's grate bar, clearly ap- 
pear. The prior use of other instances of somewhat similar bars, hav- 
ing rounded or cut-off ends, which when assembled in a grate neces- 
sarily produce a transverse dépression in the surface, hâve been prov- 
en. Though I had not been persuaded to the conclusion reached, I am 
of the opinion that cutting off the surplus material, as may be regarded 
the sharp overlapping and extending edges or corners of thèse fuel 
supports, does not constitute patentable invention. It is undoubtedly 
the resuit of mère mechanical skill, and not invention. The cutting 
off or rounding of projections ^vonM be most natural to suggest it- 
self to even a fireman, so as to avoid the catching of his hoe or slice 
bar. Any foundryman familiar with the art would know how to do it. 
In this respect the case resembles Facer v. Midvale Steel Works Co. 
(C. C.) 38 Fed. 231 ; Tohnson Co. v. Penna Steel Co. (C. C.) 62 Fed. 
156; Capital Sheet-Metal Co. v. Kinnear et al., 87 Fed. 333, 31 C. 
C. A. 3; Parsons Mfg. Co. v. Coe, 185 Fed. 522, 107 C. C. A. 628. 

In view of the conclusion reached, the question of jurisdiction raised 
by the plea of the Treadwell Company does not require notice. 

The bill is dismissed, at the cost of the complainant, and an excep- 
tion is noted for the complainant. 
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WITZEL et al. V. BBRMAN. 

(District Court, S. D. New York. June 23, 1913.) 

Patents (§ 328*) — Validitt and Infeingement — Wiee Mattress. 

ïhe Witzel reissue patent, No. 13,125 (original No. 921,494), for an 
improvement In spring or woven wire mattresses, consisting of a side 
guard to prevent the . slipping or spreadlng of the upper mattress, was 
not anticipated, and discloses patentable Invention, as well as utillty as 
evidenced by the commercial success of the Invention; also, held in- 
fringed. 

In Equity. Suit by Charles J. Witzel and the Englander Spring 
Bed Company against Barnet Berman. On final hearing. Decree for 
complainants. 

Decree affirmed in 212 Fed. 734. 

Chester A. Weed, of New York City, for complainants. 
Samuel Brand, of New York City, for défendant. 

MAYER, District Judge. This is one of those simple inventions 
in which a correct détermination dépends partly upon a close analysis 
of the prior art and partly upon acquiring now the mind and eyes of 
the artisan as he looked upon the problem before it was solved. 

The suit is for infringement of reissued letters patent No. 13,125 
granted to Charles J. Witzel, June 28, 1910; the original patent hav- 
ing been granted May 11, 1909, and reissue applied for on June 12, 
1909. Complainants charge the infringement of ten claims (7, 10, 13, 
14, 19, 20, 21, 22, 23, and 24). 

The subject-matter is an improvement in spring and woven wire 
mattresses by which the hair or other mattresses that are supported 
on the same are held in position thereon and prevented f rom shifting 
to one side or the other. 

In the spécification it is stated that one of the objections to the me- 
tallic bedsteads in gênerai use is that the mattresses which are placed 
on the wire mattresses shift on the same from one side to the other 
or so spread that an unsightly appearance is the resuit. 

The object of the invention is : 

"To obvlaté the shifting or spreadlng of the haïr or other mattresses on 
the wire mattresses by holding the same securely in position on the vyire 
mattress and prevent, In a rellable manner, the unsightly shifting or spread- 
lng of the hair mattress on the same; and for this purpose the invention 
conslsts of a wire mattress which is provlded at both sides In the preferred 
form, wlth bent up longitudinal guards which are relnforced by heavier 
strands along the side edges of the vrire mattress and at the upper edges of 
the bent up guards, sald bent up guards being attached to bent up lugs on 
the transverse end straps of the wire mattress, and the bent up lugs connect- 
ed by coiled springs wlth auxiliary lugs which are attached to the metallic 
cross or transverse bars or irons at the ends of the wire mattress by which 
the same is supported on the bedstead." 

The claims are set forth in technical phraseology substantially sim- 
ilar in import to the stated object of invention. 

To one not a housewife nor an hôtel keeper, the improvement might 
seem of small conséquence, but the record shows a commercial suc- 

•For other cases ses same toplc & ! numbbe In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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cess so substantial as to lead to the conclusion that the invention dealt 
with a subject of considérable importance in this branch of business. 

Tlie défenses are: (1) That the claims are functional; (2) non- 
invention because of the simplicity of the mechanical construction ; 
(3) that the prior art shows that Witzel's claims cover an aggregation 
of certain good éléments in previously existing structures ; and (4) 
that in view of the prior art the claims are at best only for the spé- 
cifie mechanism described, and, so treated, defendant's structure does 
not infringe. 

No time need be spent on the question of infringement, because, 
even under a close and narrow construction of the Witzel claims, de- 
fendant's structure clearly infringes, and it is significant in this con- 
nection that défendant bas adopted the Witzel form rather than his 
own (letters patent to Berman, No. 580,565, dated February 21, 1911). 

In this record, it is established that for many years the sHpping, 
fiattening, and spreading of soft or stuffed mattresses was the occa- 
sion of fréquent complaint— as testified to by a number of apparently 
reliable and (in some instances) disinterested witnesses. The dealers 
in mattresses and bedsteads recognized that, if this defect could be 
overcome, greater comfort and neatness could be attained and wear 
and tear lessened. 

Mr. Kreuzkamp, an experienced manufacturer in this line and the 
secretary and treasurer of Englander Spring Bed Company, one of 
thèse complainants, recognized the utility of the Witzel patent and 
secured the exclusive license from Witzel at a substantial figure. 
From the fall of 1909 until January 1, 1913, the Englander Company 
had sold, over a large territory, about 109,000 of thèse patented side 
guard springs at an aggregate priée of nearly half a million dollars. 

As prior to the Witzel there was not on the market a similar struc- 
ture, it is obvions that the invention in question filled a genuine need 
in this line of business. Probably capable business methods contrib- 
uted to success, but the évidence is convincing that the controlling rea- 
sons for success were the merit and practical usefulness of the article. 

The nearest approach to the Witzel is the Hoey patent (No. 671,- 
068, April 2, 1901). The resuit sought to be attained by Hoey was 
in substance the same as that sought by Witzel — thus showing that 
the subject was one which had attracted attention in this art. 

It is obvions to the untrained eye that Hoey failed to accomplish 
the desired resuit, and there is no évidence that the Hoey was ever 
made or placed on the market.^ 

It sometimes happens.that a valuable idea disclosed in a difîicult or 
highly technical art is not availed of at the time, because of lack of 
funds or reluctance to experiment financially with a novel structure 
ahead of the times, but this art deals with mechanically simple articles 
of necessity and widespread use, and, if Hoey had conquered the dif- 
ficulties, it is fair to assume that his patented structure would hâve 
found its way to the commercial world. 

Later (letters patent No. 231,699, January 2, 1906), Gillette sought 

1 Note. — Any one interested in a technical description of its stiortcominga 
may read Expert Bentley's testlmony, 0. E., page 169 et seq. 
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to solve this alleged easy problem, but an examination of his spécifica- 
tions and complainants' exhibit photograph will show to the layman's 
eye the impracticabihty also of this device, and hère, likewise, there 
is no évidence of manufacture or use. 

The other patents in évidence (Billington and Palmer) need not be 
discussed, for they are even further removed from prior art sugges- 
tion than Hoey and Gillette. 

Much emphasis is laid by défendant on the Owen Secret Bed man- 
ufactured by the D. T. Owen Company of Cleveland, Ohio, a large 
concern of high repute. Mr. Clark, who bas been connected with the 
D. T. Owen Company since 1903 and manager of its New York 
branch for eight-years, testified, in efïect, that the Owen Secret Bed 
did not accomplish the Witzel resuit, and that because it was unsala- 
ble its manufacture was discontinued after the loss of a "great many 
fhousands of dollars." (See particularly X. Q. 49, C. R. 154.) 

I regard Mr. Clark's testimony of more weight and assistance than 
that of experts. He is familiar with the art and its requirements and 
has given his testimony in the understandable language of a business 
man. In view of his testimony and the fact that the file wrapper dis- 
closed the Billington, Palmer, and Hoey patents, the presumption of 
patentable novelty is not easy to overcome in this case. 

The characteristics of the Witzel may be briefly summarized as fol- 
lows : (a) The side guard is under tension so that it will automatically 
return to its initial position and take up the slack; (b) the guard is 
of less height than the stufFed mattress; (c) the guard is a part of 
the spring mattress structure and is removable therewith, while it does 
not interfère with the use of the spring mattress and the stuffed mat- 
tress in the ordinary manner; (d) the guard is flexible and soft, and, 
although the ends to which it is attached are unyieldable, the guard 
itself is yieldable with the bottom. 

Thèse characteristics hâve produced a new resuit, namely, a practi- 
cal side guard of demonstrated utility. 

It is, of course, easy to point out at this time what might be donc 
to make the Hoey and the Gillette practical ; but it may hère be ob- 
served in the words of Judge Coxe in Rajah Auto Supply Co. v. Emil 
Grossman Co., 188 Fed. 73, 110 C. C. A. 143: 

"The invention is. of course, a narrow oiie, but It belongs to that large 
class where the courts hâve sustained imcrovements over the prior art. which 
produce a new and bénéficiai resuit that materiall.y advances the art to 
which they belong." 

Complainants may hâve a decree with costs for injunctlon and aq- 
counting. 

Settle decree on fîve days' notice. 
212 F.— 29 
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DUAL TIRED WHEBL CO. v. AMERICAN LOCOMOTIVE CD. 

(District Court, D. Rhode Island. March 19, 1914.) 

No. 24. 

Patents (I 328*) — Infbingembnt — Wheel Tires. 

The Stillman patent, No. 666,571, for an improvement In wheel tires, 
held not infringed by a tire involving an annular métal ring between two 
rubber tires, not intended for use on a rail. 

In Equity. Bill by the Dual Tired Wheel Company against the 
American Locomotive Company. Decree for défendant. 

Horatio E. Bellows, of Providence, R. I., for complainant. 
J. Snowden Bell, of New York City, and Edwards & Angell, of 
Providence, R. I., for défendant. 

BROWN, District Judge. The bill charges infringement of letters 
patent No. 666,571, January 22, 1901, to Herbert L. Stillman, for 
improvement in wheel for vehicles. The single claim of the patent is : 

"A car or carriage wheel having a pair of parallel rubber tires separated 
by a central métal tread." 

The spécification states that the improvement is intended more par- 
ticularly for the automobile coaches operated on light rails. In de- 
scribing the drawings it is said : 

"ao show rubber tires; b shows central steel tire; c shows center bearlng 
rail." 

The spécification also says: 

"In opération I place on the wheel a steel tire having a central steel 
tread with a channel on each side for the réception of the rubber tires. Said 
rubber tires are intended to run on the trams of the rail, and with light 
loads the rubber tires only corne in contact with the rail. With heavier loads 
thèse flatten, so as to bring in contact the central steel tire on the head of 
the rail, llmiting the weight on the rubber tires. It will thus be seen that 
the advantages of the rubber in adhésion to the tracks, preveuting wear of 
the rails, and avoiding concussions, are secured, and that heavy loads may 
be carried, and that thèse wheels may be run on ordlnary highways, the 
coneavity in the face of the wheel tendlng to prevent settling in soft roads." 

The defendant's wheel contains a pair of parallel rubber tires be- 
tween which is an annular métal niember which is three-quarters of 
an inch wide, and which assists in retaining the parts in place and in 
maintaining the two tires, between which it is interposed, at a deter- 
mined and proper distance apart. This annular métal member or ring 
is at a considérable distance below the bearing surfaces of the rubber 
tires. 

Upon the face of the drawing this annular métal member does not 
seem adapted to serve the function of a central métal tread, and there 
is no évidence that in actual opération the material of the rubber 
tires would be likely to be so compressed as to bring this annular 
métal member in contact with a rail or other surface. 

It is not claimed that the defendant's wheel is used in conjunction 
with a rail, or serves as a central steel tire running upon a rail. 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The complainant relies upon the statement in the spécification that 
thèse wheels may be run on ordinary highways, the concavity in the 
face of the wheel tending to prevent setthflg in soft roads. 

Upon the face of the exhibit there is doubt whether the defendant's 
wheel, if sunk into a soft road to such depth as to bring the métal 
ring in contact with the surface of the road, would, by reason of a 
métal surface of some three-quarters of an inch, hâve any practical 
or useful tendency to prevent settling. 

The prior art, however, discloses wheels having two parallel tires 
separated by an annular tire which would afiford a bearing surface in 
case the two parallel tires should sink into a soft road. The British 
patent, No. 2,500, of 1871, to Sellars, shows in figure 11 wheels 
formed with grooves and made of considérable width of tire, so that 
they can be used on rails or drawn over soft roads. British patent. 
No. 1,189, of 1880, to Wedekind, is for "a combination of rail and 
wheel for railways and common roads alternately." The wheel is 
made with a groove having a flange on each side, made sufficiently 
wide to permit the use of the wheel on roads not provided with rails. 
United States letters patent to Krajewski, No. 289,421, relates par- 
ticularly to vehicles adapted for travelling the ground or along rails 
The wheels hâve wide treads, circumferential grooves and flanges, 
the grooves being sufficiently wide to fit upon ordinary railway rails. 
In thèse patents rubber was not used; but the prior art shows also 
wheels having two rubber tires separated by a métal ring not used 
as a tread. United States letters patent to Libbey, No. 560,509, Car- 
mont, No. 597,313, Esty, No. 662,594; also British patent to Lloyd, 
No. 14,885, of 1891, which shows a bicycle tire having three grooves 
of semicircular section, the middle groove empty, but the grooves 
on each side of the center groove are provided with rubber. This cen- 
tral groove seems fuUy as well adapted to serve as a bearing surface in 
case the rubber tires should sink into soft ground as the narrow métal 
part of defendant's wheel. 

Upon a fair construction of the patent in suit the élément knowr 
as a central métal tread must be adapted to use upon a rail. The de- 
fendant's wheel is not adapted for such use, and is not so used. 

The use of parallel tires with an intermediate surface tending tr 
prevent settling in soft roads did not, in view of the prior art, con- 
stitute a patentable novelty at the date of the patent in suit. Unies,' 
the claim be limited to a wheel with parallel rubber tires having a cen- 
tral tread adapted for use upon a rail, the claim is, in my opinion, in- 
valid. Whether, in view of its broad language, it can be so limited 
and whether, when so limited, it is valid, we need not décide. 

The complainant has failed, in my opinion, to show infringement. 

The bill will be dismissed, and a draft decree may be presented ac 
cordingly. 
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BXAUDER-WBLDON DTEING MACHIKE CO. ▼. GILES et aL 

(District Court, *D. Massachusetts. March 3, 1914.) 

No. 499, Equity. 

Patents (§ 283*) — Suit fob Infringement — Countebclaim. 

New equity rule 30 (33 Sup. Ct. xxvl) does net autliorize the défendant 
In an infringement suit to plead in his answer as a counterclaim a cause 
of action for infringement of another unrelated patent. 

[Ed. Note.— For otlier cases, see Patents, Cent Dig. §§ 448-450, 452; 
Dec. Dig. § 283.*] 

In Equity. Suit by the Klauder-Weldon Dyeing Machine Company 
against John H. Giles and others. On motion to strike out parts of 
aïiswer. Sustained in part. 

Duell, Warfield & Duell, of New York City, for complainant. 
Alfred Wilkinson, of New York City, and Samuel C. Bennett, of 
Boston, Mass., for défendants. 

DODGE, Circuit Judge. 1. If the défendants John H. Giles and 
John H. Giles Dyeing Machine Company are estopped to deny the 
validity of the patents sued on because of the assignment of those pat- 
ents to the plaintiff by the défendant John H. Giles, I do not think 
that enough appears from the pleadings to warrant the conclusion 
that the défendant Mason Machine Works was associated with them 
in the alleged inf ringing manufacture in such manner or to such extent 
as to affect it with the same estoppel. The arrangements made by 
Giles with the Machine Works to build dyeing machines for the Giles 
Company may or may not hâve been sufficient for such a conclusion, 
but merely upon the bill and answer, I cannot say that they were. The 
motion to strike out the eleventh paragraph of the answer is therefore 
denied. 

2. I am unable to regard the so-called counterclaim set up in para- 
graph 14 of the answer as within Suprême Court rule 30 (33 Sup. Ct. 
xxvi). Terry, etc., Co. v. Sturtevant, etc., Co. (D. C.) 204 Fed. 103 ; 
Adamson v. Shaler (D. C.) 208 Fed. 566. The motion to strike out so 
much of the answer as relates to it is therefore granted. 



In re MONTAGUB & GILLET, Inc. 

(District Court, S. D. New York. March 18, 1914.) 

1. Bankruptoy (§ 318*) — Claims — Future Installaient of Wages. 

A claim of an officer of a bankrnpt corporation for future installments 
of wages under a contract of employment for a flxed term at an annual 
salary Is not provable In bankruptcy, because dépendent on performance 
of the services to be rendered. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 481, 482; 
Dec. Dig. § 318.*] 

•For othar cases see eame topic & % mdmbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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2. Bankkuptct (I 318*) — Claims — Wbongful Disohabge of Employé. 

Tàough voluntary bankruptcy of a corporation which had contracted 
for the services of an offlcer for a speclfied term at an annual salary were 
a discharge of the offlcer (a point not decided), his claim for a wrongful 
discharge is contingent and is not provable in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 481, 482; 
Dec. Dig. § 318.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Mon- 
tague & Gillet, Incorporated, bankrupts. Pétition to review order of 
référée expunging a claim. Order afftrmed. Pétition dismissed. 

Pétition to review the order of a référée expunging a claim. The 
petitioner had a written contract as vice président of the bankrupt 
coporation at the rate of $1,800 per year for five years. He pre- 
sented a claim for his future salary to the end of the term, which 
the référée expunged. The only point raised is whether a claim 
upon a written contract for future services is provable in bank- 
ruptcy. 

Albert Francis Hagar, of New York City, for claimant. 
Olcott, Gruber, Bonynge & McManus, of New York City, for 
trustée. 

HAND, District Judge. [1] On principle I can see no reason to 
doubt that as future installments of wages are conditional in their 
nature, being dépendent upon performance of the services to be 
rendered, so no claim for such installments is provable in bank- 
ruptcy. Upon authority the same resuit follows from the rule re- 
garding rent (Re Roth & Apfel, 181 Fed. 667, 104 C. C. A. 649, 31 
L. R. A. [N. S.] 270 [2d Cir.]), and so it has been decided as to 
Personal services in the District Court (Re Inman & Co., 171 Fed. 
185; Re American Vacuum Cleaner Co., 192 Fed. 939). Re 
James Dunlap Carpet Co. (D. C.) 163 Fed. 541, recognizes that 
such claims are contingent, but dépends upon the ruling in Moch 
V. Market Steel National Bank, 107 Fed. 897, 47 C. C. A. 49, that 
under section 63a(4) (Act July 1, 1898, c. 541, 30 Stat. 563 [U. S. 
Comp. St. 1901, p. 3447]) contingent claims are provable, a rul- 
ing expressly disapproved in Re Roth & Apfel, supra. Therefore 
in so far as the claim is for future installments it is not valid under 
the act. 

[2] Nevertheless, an employé has, if he chooses, an immédiate 
right of action for wrongful discharge, in which he may recover for 
future services, making allowance for the reasonable value of his 
prospective earnings elsewhere. Pierce v. Tennessee, etc., Co., 173 
U. S. 1, 19 Sup. Ct. 335, 43 L. Ed. 591. The question is whether 
he may treat bankruptcy as a discharge which gives him such 
immédiate right of action. The subject is akin in principle to the 
question whether bankruptcy is an anticipatory breach of a com- 
mercial contract under the rule in Roehm v. Horst, 178 U. S. 1, 
20 Sup. Ct. 780, 44 L. Ed. 953. Bankruptcy seems to be regarded 
as the équivalent of an anticipatory breach in Re Swift, 112 Fed. 

*FaT otber cases see same topic & § numbbb in Dec. & Am. Olgs. 1907 to date, & Rep'r Indexe» 
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315, 50 C. C. A. 264, and Re Neff, 157 Fed. 57, 84 C. C. A. 561, 28 
L. R. A. (N. S.) 349, and there are dicta to the same effect in Re 
Pettingill (D. C.) 137 Fed. 143, Rf Spittler (D. C.) 151 Fed. 942, 
and Re National Wire Corp. (D. C.) 166 Fed. 631. Re Impérial 
Brewing Co. (D. C.) 143 Fed. 579, stands alone to the contrary so 
far as I hâve found. Re Silverman (D. C.) 101 Fed. 219, has 
nothing to do with the point. It seems to me rather strange that 
the courts should not at least hâve distinguished between voluntary 
and involuntary cases, and with due déférence I find it quite impos- 
sible to see how the mère filing of an involuntary pétition against 
a man can be an anticipatory breach, whatever may be said for 
the adjudication. Yet the filing day is alvvays the test. However, 
this is a voluntary case, and that question does not arise. If free 
to décide, I should not hold that even voluntary bankruptcy was 
either the équivalent of a wrongful discharge as hère, or an antici- 
patory breach. Compositions take place, the bankrupt gets hack- 
ers, and creditors are held ofï, even in the case of a corporation; 
bankruptcy is by no means always the équivalent to a final répudia- 
tion of the contract. Phénix Nat. Bank v. Waterbury, 197 N. Y. 
161, 90 N. E. 435. Moreover, though the considération does not 
perhaps apply in the case of personal services, which are not as- 
signable, I am quite unable to reconcile the doctrine of anticipatory 
breach with the right of the trustée in bankruptcy to assume the 
contract cum onere. Lovell v. St. Louis Mut. Life Ins. Ce, 111 
U. S. 264, 4 Sup. Ct. 390, 28 L. Ed. 423, sometimes cited, does not 
control, for an insurance company's contract certainly involves the 
rétention of its assets pending the maturing of the policy. How- 
ever, in view of the authority to the contrary, I shall not décide 
that bankruptcy does not give the servant the right to treat himself 
as discharged, but shall for the sake of argument treat it as such. 

Yet even treating the bankruptcy as a discharge I think that the 
claim remained contingent, for a wrongful discharge, like ail oth- 
er wrongful attempts to terminate a contract, while it gives the oth- 
er party himself the right to terminate, imposes upon him no obli- 
gation. Phénix National Bank v. Waterbury, 197 N. Y. 161, 90 N. 
E. 435. The servant may sue at once by hypothesis for ail his wag- 
es, but he may also wait until they become due and then sue. It is 
true that by waiting he subjects himself to the risk of having tak- 
en by way of set-off the estimated value of his services, rather 
than his actual earnings, but that is ail he assumes. It is by no 
means impossible that a servant might prefer to wait over a period 
of adjustment and tender his services to the old master who had 
composed with his creditors, or got his discharge, rather than to 
prove against his estate. Therefore the case seems to me through- 
out analogous to Re Roth & Apfel, supra, where the lessor's claim 
was disallowed upon a covenant to pay the loss if the lessor re- 
entered and relet after bankruptcy. In that case Judge Noyés re- 
lied upon the fact that the lessor might not choose to relet, if he 
preferred to wait, and that his option prevented the claim from be- 
ing absolutely fixed at the moment of bankruptcy. 
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It seems to me that this daim also was not "absolutely fixed" 
at the time when the pétition is filed, and that the subséquent élec- 
tion to file is not enough. I agrée that in principle the cases in- 
volving anticipatory breach apply also in this respect, since the oth- 
er party to the contract has the option not to treat the contract 
as finally ruptured. However, I regard Roth & Apfel, supra, as con- 
trolling, and Phénix National Bank v. Waterbury, supra, is quite on 
ail fours. It is true that on the facts Re Roth & Apfel, supra, is dis- 
tinguishable, being involuntary ; but, as I hâve said, no one seems to 
hâve considered that fact as important în this connection. Certainly, 
the court did not intend to rest upon it. Re Sweetser, Pembroke & 
Co., 142 Fed. 131, 73 C. C. A. 349, has, of course, nothing to do 
with the point at issue. 

Order affirmed; pétition dismissed. 



THE DATINTLESS. 

THE HERCULES. 

(District Court, N. D. California, First Division. January 10, 1914.) 

No. 15,234. 

1. TOWAGE (§ 11*) LlABILITT FOB LOSS OF TOW TUGS EMPLOTED IN COM- 

MON VeNTUEE. 

Where the owner of two tugs eniployed both in the exécution of a con- 
tract for towing a raft of logs, which was lost while being towed by the 
tugs tandem, both are equally liable, if there is any liability for the loss, 
although but one was directly attached to the raft. 

[Ed. Note. — For other cases, see Towage, Cent Dig. §§ 11-23; Dec. 
Dig. § 11.*] 

2. Shipping (§ 209*) — Peoceeding fob Limitation or Liability — Gbounds 

FOB DlSMlSSAL. 

Where, in a proceeding for limitation of liability, it appears that there 
Is but a single damage claimant, which is plaintifC in a pending suit 
against the petitioner in a state court in which the amount claimed is 
much less than the appraised value of the vessels offered to be surren- 
dered, the court may properly dismiss the proceeding as to such claim- 
ant and dissolve the order restraining it from presenting its action at 
law. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 646-655. 659, 
661, 662 ; Dec. Dig. § 209.*] 

In Admiralty. In the matter of the pétition of the Shipowners' & 
Merchants' Tugboat Company, as owner of the steamtugs Dauntless 
and Hercules, for limitation of liability. On motion for dismissal as 
to the Hammond Lumber Company, damage claimant. Motion 
granted. 

Ira A. Campbell and McCutchen, Olney & Willard, ail of San Fran- 
cisco, Cal., for petitioner. 

Denman & Arnold, of San Francisco, Cal., for claimant. 

•For other cases see same topio & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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DOOLING, District Judge. The undisputed facts appearing thus 
far, in this proceeding to limit liability are, briefly stated, as foUows: 

In August 1911, the Hammond Lumber Company (hereinafter des- 
ignated "claimant") and the Shipowners' & Marchants' Tugboat Com- 
pany (hereinafter designated "petitioner"), entered into a contract 
wherein the latter agreed, in considération of the sum of $2,250, to 
tow for the former a large raft of piling and spars from^ Astoria to 
San Francisco. Pursuant to this contract, claimant delivered to peti- 
tioner in September, 1911, such raft at Flavel in the port of Astoria to 
be by petitioner towed to San Francisco. Petitioner, for the purpose 
of towing said raft out of the Columbia river and across the bar there- 
,of, made use of two of its tugs, the Dauntless and the Hercules, in the 
following manner: The tug Dauntless was fastened to the raft with 
a long towing cable, one end of which was wound around the drum 
of the towing machinery on said Dauntless, and the other end of which 
was fastened to the raft, and the tug Hercules was fastened to the tug 
Dauntless with a long towing cable leading through the forward bitts 
of the Dauntless to the towing machine of the Hercules. The two tugs 
thus in tandem started to sea with the raft, but whether because of 
the négligence of petitioner as alleged by claimant or because of the 
périls of the sea, as claimed by petitioner, the line f rom the Dauntless 
to the raft parted and the raft became a total loss. Claimant in No- 
vember, 1911, commenced an action against petitioner in the circuit 
court of the state of Oregon for Clatsop county for $71,249.90 for the 
loss of said raft, alleging that such loss was due to the négligence of 
petitioner. This action is now, and was, before the filing of the stip- 
ulation hereinafter mentioned, at issue upon the amended complaint 
of_ claimant and petitioner 's answer thereto. 

Dn February 27, 1912, petitioner fîled in this court its pétition for 
limitation of liability because of the loss of said raft, denying its liabil- 
ity, but praying that if such liability be found to exist it be limited to 
the value of the tug Dauntless, yet also oftering to deliver the tug Her- 
cules in case it be found that this tug also is liable, and praying fur- 
ther that ail claims arising against petitioner by reason of said voyage 
be heard and determined in this court, and that ail other proceedings 
be stayed. Appraisement having been duly made of the two tugs, the 
value of the Dauntless was fîxed at $45,000, and of the Hercules at 
$70,000, for which values a stipulation was filed by petitioner. No 
person other than claimant having made any claim herein, in due time, 
and on July 12, 1912, an interlocutory decree of default against ail per- 
sons other than claimant was duly entered. Claimant now moves the 
court to dismiss the pétition for limitation of liability as to it, and for 
leave to prosecute its action in the Oregon state court, upon the 
grounds: (1) That there is only one claim made herein, and (2) that 
that claim is for much less than the appraised value of the tugs Daunt- 
less and Hercules, and that for thèse reasons there is no occasion for 
limitation of liability, and no reason for depriving claimant of its com- 
mon-law remedy of a trial by jury. Petitioner resists the motion, in- 
sisting that, as this court has rightly acquired jurisdiction of this pro- 
ceeding and of claimant, it should retain it until the whole matter is 
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disposed of, and insisting further that in no event can the tug Her- 
cules be held liable ; that as the value of the Dauntless is only $45,000, 
while claimant seeks to recover $71,249.90, petitioners' liability should 
be limited to said sum of $45,000, and therefore this court must retain 
and dispose of the whole question. 

The statute providing for limitation of liability is designed for the 
protection of the shipowner, and the object of proceedings thereunder 
is to afïord such protection by preventing recoveries in excess of the 
value of the vessel and f reight pending, and distributing such value in 
proper proportions where there are more claimants than one. Where 
there is but one claimant, however, and his claim is for much less than 
the amount to which the liability of the shipowner may properly be 
limited, there is neither danger of recovery above such amount, nor 
necessity for distribution among a number of claimants. If the tug 
Hercules is equally liable with the tug Dauntless for the loss of the 
raft in question, we hâve the case hère of a single claimant for an 
amount much less than that to which petitioner's liability may in any 
event be limited. 

[ 1 ] Both tugs being engaged in the same venture, at the time of the 
disaster, are equally liable, if there be liability at ail, though the tug 
Dauntless was the only one attached directly to the raft. The Colum- 
bia, 73 Fed. 237, 19 C. C. A. 436; Thompson Towing Co. v. McGregor, 
207 Fed. 212, 124 C. C. A. 479. 

[2] Under the peculiar circumstances of the présent proceedings, 
I am of the opinion that petitioners' protection does not require that 
this court should further restrain claimant f rom prosecuting its action 
in the state court, and that as to said claimant the proceedings should 
be dismissed. The same resuit might perhaps be attained by dissolv- 
ing the restraining order in so far as it applies to claimant ; but I am 
satisfied that as claimant has moved to dismiss, instead of for a dis- 
solution of the restraining order, its motion should be granted. 

The proceeding as to claimant is therefore dismissed. The court, 
however, will retain jurisdiction of the proceedings for the protection 
of petitioner against any other possible claims. 



In re OCTAVE MINING CO. 

(District Court, D. Arizona. March 31, 1914.) 

No. B— 41. 

I. Bankexiptcy (§ 228*) — Décisions of Référée — Review. 

The mode prescribed by General Order In Bankruptcy 27 (89 Fed. xl, 32 
C. C. A. xxvli) for review by the judge of the orders of the référée on 
the flUng of a pétition wlth the référée settlng out the error complalned 
of is the exclusive mode for review, and an attempted appeal from an 
order of the référée rejecting a clalm as a secured claùn and allowing It 
as an unsecured claim confers no power on the court to review the order. 
[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 387; Dec. 
Dig. § 228.*] 

•For other cases see same topic & § ndmbee in Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexes 
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2. Bankeuptct (§ 228*) — Osdebs of Refeeie — Review — Time of Filing Pé- 

tition. 

A pétition to review an order of the référée in bankruptcy, rejecting a 
clalm as a secured claim and- allowing It as an unsecured clalm, cornes too 
late when filed nearly 11 months after the décision, and the action of the 
referee in refusing to certify his findings for review will be afBrmed. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 387; Dec. 
Dlg. § 228.*] 

3. Bankbuptct (§ 345*) — Secured Claims — What aee. 

A ereditor who obtained a judgment against the debtor after the fillng 
of a pétition in bankruptcy by other creditors against the debtor, but 
nearly a year before the adjudication of bankruptcy, and who filed and 
recorded the judgment over four months before the adjudication, did not 
thereby obtain a preferred claim under the bankruptcy law. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. §§ 531, 532, 
634, 539, 540; Dec. Dig. § 345.*] 

In Bankruptcy. In the matter of the Octave Mining Company, a 
bankrupt. Pétition by I. E. Huffman for a review of a décision of the 
referee rejecting a claim as a secured claim and allowing it as an un- 
secured claim. Affirmed. 

E. S. Clark, of Prescott, Ariz., for creditors. 

Kibbey, Bennett & Bennett, of Phœnix, Ariz., for I. E. Huffman, 
a créditer claiming a lien. 

SAWTELLE, District Judge. On October 8, 1910, a creditors' pé- 
tition was filed against the Octave Mining Company, and on November 
9, 1910, answer was filed by the company, by its attorney, J. E. Russell. 
On November 17, 1910, order was made requiring bond of petitioning 
creditors. The record is silent as to the giving of the bond. On Jan- 
uary 6, 1912, bankruptcy was confessed by said J. E. Russell as attor- 
ney for said company, and an adjudication of bankruptcy followed on 
the same day. On January 21, 1911, after the filing of the pétition, I. 
E.. Huffman obtained a judgment against the bankrupt in the district 
court of Maricopa county, Ariz., and on August 23, 1911, he filed and 
recorded the same in Yavapai county, Ariz. On September 5, 1912, 
I. E. Huffman filed his claim with the referee as a secured claim. On 
December 12, 1912, the referee rejected the claim as a secured claim 
and allowed it as an unsecured claim. 

Notice of the action of the referee was given to Huffman's counsel 
and they filed in court an attempted appeal on December 18, 1912, but 
did not apply to the referee under General Order 27 (89 Fed. xi, 32 C. 
C. A. xxvii) for a pétition to review his décision, nor did they request 
him to certify his action and the évidence on which he acted to the 
District Judge. On October 22, 1913, Huffman filed with the referee 
a pétition for review of his order. 

The trustée having filed objections to the allowance of the pétition 
by the referee, that officer ref used to certify the f acts and findings with- 
out instructions f rom the court, and asked for instructions in the mat- 
ter. 

[1] It is manifest that the mode prescribed by General Order 27 is 
the only manner in which the décisions of the referee may be reviewed 

♦For other cases see same topio & S numbek in Dec. & Am. Digs, 1907 to date, è H^'' i»"'^-^-^ 
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by the judge, and that the paper filed in the court on December- 18, 
1912, confers no power on the court to do so. 

[2] This being so, the_only matter which the court now has before 
it is the request of the référée as to whether he shall certify the facts 
and his findings for review. It is true that no definite period is fixed 
by General Order 27 as to the time within which an appeal must be 
taken f rom the orders of the référée, and that consequently it must be 
taken within a reasonable time. 

What is a reasonable time in such a matter has been usually fixed by 
standing order in the varions courts, running from 10 days to 30 days, 
and the question of what is a reasonable time in the absence of a stated 
rule has been considered in several cases, among others in the follow- 
ing: 

In re Grant (D. C.) 143 Fed. 661, was very similar in its facts to this 
case. In that case the appeal was taken February 12, 1906, from an 
order entered October 25, 1905, and the court declined to instruct the 
référée to send up the facts and findings for review. The lapse of 30 
days between the order and the appeal was held not unreasonable in 
Re Foss (C. C.) 147 Fed. 790, but the judge rendering the opinion in 
that case stated that no delay had been caused, and said if the matter 
were before him for the making of a rule he would probably fix a lim- 
it of 10 days. 

In re Nichols (D. C.) 166 Fed. 603, is an instructive case. In that 
tase the court says that the décision of the référée was clearly erro- 
neous. The order allowing the préférence was made July 7, 19Ô7, and 
a copy of the order was sent to creditors, who sought for review not 
later than September 11, 1907. On May 13, 1908, a pétition for re- 
view was filed with the référée. Objection was filed, and on July 31, 
1908, the référée denied the pétition on the ground that it had not been 
made within a reasonable time. Thereupon the objecting creditor filed 
in the District Court a motion for an order reversing the order allow- 
ing the claim, as well as the order refusing the pétition for review. On 
hearing the motion the court decided that, though the décision of the 
référée on the facts was erroneous, the pétition to the référée for re- 
view was too late, and that the proceeding for review in the District 
Court should be dismissed. 

No case has been pointed out wherein a delay of more than 6 months 
has been held to be a reasonable time, and a strong argument by anal- 
ogy could be made for a limitation of 10 days. The Bankrupt Act pro- 
vides that appeals from the allowance or disallowance of claims from 
the District Court to the Circuit Court of Appeals must be taken with- 
in 10 days from the rendition of judgment by the District Court. No 
good reason has been shown why a longer time should be allowed for 
appeals from the référée to the District Court. 

The only question before the court being whether or not the référée 
shall be instructed to send up his finding and the évidence, and the 
time elapsing between the rendition of his order and the pétition for 
review being greater than the time allowed by any of the cases, the 
court feels compelled to hold that the pétition for review came too late, 
and the action of the référée in refusing to certify his findings for re- 
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view is affirmed, and the estate of the bankrupt should be distributed 
without further delay. 

[3] I am likewise of the opinion that petitioner's claim is not a pre- 
ferred claim under the law and that the référée properly disallowed it 
as such. 



In re NACHMAN. 

Ex parte F. B. Q. CLOTHING CO. 

(District Court, E. D. South Carolina. Marcli 12, 1914.) 

BaiI/Ment (§ 21*) — RiGHTB OF Thibd Pkrsons — Necessity of Rkcokding Con- 

TBACT. 

Under Civ. Code S. C. 1912, 1 3740, making agreements between bailors 
and bailees of Personal property, whereby an interest is reserved by the 
bailor, void as to subséquent creditors or purchasers unless recorded, but 
providing that this shall not apply to persons letting or hiring property 
for temporary use, where ends of cloth were delivered to a merchant to 
be iised only for display or advertisement to procure orders and to be 
returned immediately on order, tliere was a letting or liiring of property 
for temporary , use, and the agreement, though not recorded, was not in- 
valid so as to render the cloth subject to the claim of the trustée in bank- 
ruptcy of the bailee, although the merchant was to pay for such samples, 
If he failed to return thein ; there being no claim of fraud or intended 
fraudulent évasion of the statute. 

[Ed. Note. — For other cases, see Bailment, Cent. Dig. §§ 91-102; Dec. 
Dig. § 21.*] 

In the matter of L. Nachman, bankrupt. On pétition to review an 
order of the Référée denying the pétition of the F. B. Q. Clothing 
Company. Reversed, and trustée ordered to deliver certain property 
to the petitioner. 

McNeill & Oliver, of Florence, S. C, for F. B. Q. Clothing- Co. 
F. L,. Willcox, of Florence, S. C, for trustée. 

SMITH, District Judge. This matter has corne on to be heard upon 
a pétition to review an order of the référée in bankruptcy made Feb- 
ruary 10, 1914, refusing the pétition of the above-named petitioners. 

The facts are n,ot disputed. The petitioners shipped and delivered 
to the bankrupt whilst he was in business the articles claimed in the 
pétition. The testimony is not very clear, but it appears that the peti- 
tioner shipped the bankrupt certain "ends of cloth" for the purposes 
of "display," i. e., of exhibition to solicited customers to induce or- 
ders for suits corresponding to the "ends" or samples displayed. Thèse 
"ends" were by the agreement not to be sold, but were shipped on con- 
signment only, to remain the property of the petitioner, subject to im- 
médiate return upon order, and to be used only for display or adver- 
tisement to procure orders. Whenever orders were procured on thèse 
samples, the bankrupt would send the orders in and they would be fill- 
ed by the petitioner ; the bankrupt receiving for his services SSVs per 
cent, of the charge. In addition to this, the bankrupt seems to hâve 
ordered other goods and suits for which he was billed, but that was 

*For other cases see same topic & S numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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independent of thèse "ends," which he was to use for display only, 
and for orders based on which he was to receive the 33% per cent. 
The written agreement affecting thèse "ends" was never recorded, and 
the question now made is that by reason of the failure to record this 
agreement under the terms of section 3740, Code of Laws of S. C. 
1912, the "ends" so consigned became in the hands of the trustée in 
bankruptcy the property of the bankrupt estate applicable to the daims 
of the gênerai creditors of the bankrupt. 

The language of that section is as f ollows : 

"Every agreement between the vendor and vendee, bailor or bailee of Per- 
sonal property, whereby the vendor or bailor shall reserve to himself any in- 
terest In the same, shall be null and vold as to subséquent creditors (whether 
lien creditors or simple contract creditors) or purchasers for valuable con- 
sidération without notice, unless the same be reduced to writing and recorded 
in the manner now provided by law for the recording of mortgages; but noth- 
ing herein contained shall apply to livery stable keepers, inn keepers, or any 
other person letting or hiring property for teniporary use or for agricultural 
purposes, or depositing such property for the purpose of repairs or work or 
labour done thereon, or as a pledge or collatéral to a loan." 

Under the gênerai wording of the statute, the contention would ap- 
pear to be resolved against the petitioner unless the présent case cornes 
within the exception in the section. 

To hold that every bailment of the character in question must be re- 
duced to writing and recorded, and that the petitioners' claim is not 
covered by the exception, would hâve very far-reaching results. It 
would practically put an end to the shipment of personal property for 
sale under consignment. No farmer could ship his crops to a factor or 
commission merchant for sale, no breeder of horses, mules, or live 
stock generally could ship to a commission merchant or stableman for 
sale, no manufacturer could ship his wares, no miner his products to a 
third person for sale, with any safety without an agreement being 
made in writing and recorded, unless such shipments be held to be the 
letting or hiring property for temporary use as excepted by the stat- 
ute. Such a resuit would break up the rules and methods of such com- 
mercial transactions as established since time immémorial, and the 
court does not feel justified in holding that the language of the statute 
intends any such resuit. 

Under the testimony in the case the court holds the petitioners' claim 
within the statutory exception. 

Were there any charge hère of fraud or intended fraudulent évasion 
of the statute, the resuit might be otherwise. The court is not bound 
to permit the fraudulent or pretensive use of the exception to escape 
the prohibition of the statute. But there is no such charge nor any évi- 
dence to support it. The évidence does show that if the bailee, ihe 
temporary holder and exhibitor of the samples or "ends," failed to ac- 
count for and return them, he was bound to pay the value. But a 
common carrier who does not produce the consignment of which it is 
the bailee is bound to pay its value, and can also, if it sees fit, insure 
the bailment while in possession, and if destroyed collect the insurance 
therefor. The différence, of course, between the case of a carrier and 
the présent case may be that, the possession of the carrier being only 
for transportation, no one can be thereby misled into giving crédit, 
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while the possession of a merchant can operate that resuit ; but if the 
^haracter of the bailee were-to affect the interprétation of the statute 
ît would still exclude ail consignments to merchants for the purposes 
only of sale. 

So far as can be gathered from the testimony, the case is one of the 
deposit in the hands of a third person of samples or "ends" to be used 
only for the purposes of display to procure orders for the purchase of 
goods similar to the samples, which "orders" were then to be filled by 
the principal. 

It is, accordingly, ordered that the order of the référée made Feb- 
ruary 10, 1914, be reversed, and that the trustée in bankruptcy do de- 
liver to the petitioner the ends of cloth referred to in the said order 
of the référée. 



In re RADLEÏ STEEL CONST. CO. 

(District Court, E. D. New York. March 20, 1914.) 

1. Bankruptcy (§ 288*) — Possession ov Assbts — Adverse Claims. 

On a Iiearing to détermine whether a party in possession of property 
clalined to belong to the bankrupt is an adverse tiolder, a claim of title 
or right to possession based on sucli fraud as to vitiate the rights àsserted 
may be tested by the court 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 447 ; Dec. Dig. 

§ 288.*] 

d. Bankruptcy (§ 288*) — De^osits in Bank — Eiohts of Trustée. 

The right to draw checks against an account in a bank distlngulshes 
the possession of the banlî from that of an ordinary debtor, and gives the 
bankruptcy court the right to order payment to the trustée of such de- 
posits as are not claimed by the bank on some other ground tlian its hold- 
ing as a depository. 

[lid. Note.— For other cases, see Bankruptcy, Cent Dig. § 447; Dec. 
Dig. § 288.*] 

â. Bankruptcy (§ 288*) — Deposits in Bank — Adverse Claims. 

An alleged lien against a sum on deposit in a bank is an adverse clalm, 
and canuot be determined on motion. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 447; Dec. 
Dig. § 288.*] 

4. Bankruptcy (§§ 165, 2S8*) — Deposits — Application to Claims or Bank. 

The application of deposits to payment of claims held by the bank Is 
not a préférence, but the use of the deposits for such application can only 
be tested by action. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 259, 260, 266, 
447; Dec. Dig. §§ 165, 2S8.*] 

5. Bankruptcy (§ S26*) — Deposit with Bank — Transfer. 

A deposit with a bank before the beginninc; of Imnkruptcy proceedings 
would not be such a transfer as would be uuavailable as a set-off, unless 
It were fraudulent as against creditora and not valld as the basis of any 
légal claims. 

[Ed. Notc.^For other cases, see Bankruptcy, Cent Dig. § 514; Dec. 
Dig. § 326.*] 

•For other cases see same topic & % ndmbbh ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexe."» 



IN EE HADLEY STEEL OONST. CO. 463 

8. Bankeuptct (I 288*) — Monœys oï Bankeupt — Application ou Contin- 
gent LiABILITY. 

The elaim of a right to apply moneys of a bankrupt for the purpose ot 
Indemnity on some contingent liability carries the right to possession, and 
Is such a claim of Utle that it cannot be disposed of summarily upon mo- 
tion. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 447; Dec. 
Dig. § 288.*] 

7. Bankkuptcy (§ 326*)- — Deposit with Bank— Right of Set-Off. 

Where, on motion of the recelver to compel a bank to turn over a de- 
posit by the bankrupt, the bark claims a right to hold the deposit by way 
of set-Qlï on claims net yet matured, Its right to refuse a check of the de- 
positor or the order of the court as to disposition. of the deposit dépends 
on whether a claim of the nature of the one set up is provable against 
the esta te. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. | 514; Dec. 
Dig. § 326.*] 

8. Bankbuptct (§ 288*) — Jueisdiction — Deposits in Bank. 

A bank has a right to refuse to consent to the détermination of Its rights 
to apply deposits in its hands to notes apparently provable in bankruptcy, 
though not due, on a motion in the bankruptcy proceedlngs, and the court 
In the face of objection has no Jurisdictlon to détermine such right, though 
It has jurisdictlon to see if such an issue can legally exist. 

[Ed. Note. — For other cases, 'see Bankruptcy, Cent. Dig. § 447; Dec. 
Dig. § 288.*] 

In Bankruptcy. Bankruptcy proceedings of the Radley Steel Con- 
struction Company. On motion to direct the Mutual Bank to pay over 
a deposit to the crédit of the bankrupt. Denied. 

Rushmore, Bisbee & Stern, of New York City (Abraham Freedman, 
of New York City, of counsel), for Mutual Bank. 
Edwin L. Garvin, of New York City, receiver, in pro. per. 

CHATFIELD, District Judge. The receiver has made a motion 
to direct the Mutual Bank to pay over a certain sum which was on 
deposit to the crédit of the bankrupt on the day when the pétition in 
bankruptcy was filed. The bank has resisted this motion, appearing 
specially, and contests the jurisdiction of the court. It claims that 
it is retaining, and has a right to retain, the money in its possession, 
for a purpose alleged to be within ils rights, and that its refusai to 
pay the same over to the receiver can be tested only in an action 
brought in a court having plenary jurisdiction to hear the issues 
which might arise therein if suit were brought against the bank be- 
cause of its rétention or application of the money. The bank urged 
this proposition upon the facts shown in the pétition, viz., that it has 
refused to surrender the funds in question, claiming a right to retain 
thèse funds and to set them ofï against certain notes of the bankrupt, 
not yet due and not yet taken up or paid by the indorser. 

This court has the power to détermine whether a party in pos- 
session of property or funds, claimed to belong to the bankrupt, is an 
adverse holder. Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 46 
L. Ed. 405; First National Bank v. Hopkins, 199 Fed. 873, 118 C. C. 
A. 321. 

•For other cases see same topic & S nuubbb ia Dec. & Âm. Digs. 1907 to date, & Rep'r Indexes 



464 212 FEDERAL REPORTER 

[t] Upon such a hearing, a claim of title or of right to possession, 
based upon such fraud as to vitiate and render absolutely void the rights 
asserted, may be tested by this court. Mueller v. Nugent, supra. If 
the issues of fact or law are properly alleged, and furnish the basis 
for a vaHd claim of title, a hearing thereof, "no matter how ill sup- 
ported it may appear to be," constitutes the détermination of an ad- 
verse claim. A colorable title arises only when no légal basis for a 
claim of title is shown, or when the court must hold the title fraudu- 
lent. In re Bacon, 210 Fed. 129, 126 C. C. A, 64-3. 

A deposit with a bank is a mère debt owed by that bank, with the 
right to draw checks against it. Davis v. Elmira Savings Bank, 161 
U. S. 275, 16 Sup. Ct. 502, 40 L. Ed. 700. 

[2] The right to draw checks against the account (or to use the funds 
on deposit by order) distinguishes the possession of the bank from 
that of the ordinary debtor of a bankrupt estate, and gives the bank- 
ruptcy court the right to order payment to the receiver or trustée of 
such deposits as are not claimed by the bank upon some other ground 
than merely its holding as a depository. 

[3] This is a further reason why the bankruptcy court has jurisdic- 
tion to détermine whether the bank should be ordered to pay over the 
fund. But such jurisdiction must not be confused with the right of 
the bank to hâve any valid défense or claim to the fund litigated in 
an action. An alleged lien against a sum on deposit has been held 
to be an adverse claim, and cannot be determined on motion. First 
National Bank of Chicago v. Chicago Title & Trust Co., 198 U. S. 
280, 25 Sup. Ct. 693, 49 L. Ed. 1051 ; In re Farrell, 201 Fed. 338, 
119 C. C. A. 576. 

[4] The application of deposits to payment of claims held by the 
bank is not a perference, but nevertheless the use of the deposits for 
such application can only be tested by action. New York County Na- 
tional Bank v. Massey, 192 U. S. 138, 24 Sup. Ct. 199, 48 L. Ed. 
380; Studley v. Boylston Bank, 229 U. S. 523, 33 Sup. Ct. 806, 57 
L. Ed. 1313; In re Wright-Dana Hardware Co. (C. C. A., Second 
Circuit, February 17, 1914) 212 Fed. 397, 129 C. C. A. 7Z. In this 
latter case, the deposit of funds after insolvency of the depositor be- 
came known, and after action to prevent loss thereunder had been 
taken, was held to be a "transfer" within the provisions of section 
60b of the act (Act July 1, 1898, c. 541, 30 Stat. 562 [U. S. Comp. St. 
1901, p. 3445], as amended by Act June 25, 1910, c. 412, § 11 [U. S. 
Comp. St. Supp. 1911, p. 1506]) following certain language in the 
case of Studley v. Boylston Bank, supra. The décision of the Boylston 
Bank Case is, however, that (229 U. S., page 527, 33 Sup. Ct., page 
808, 57 L. Ed. 1313): 

"We flnd nothing In the record to Indlcate that the deposits were made for 
the purpose of enabling the bank to secure a préférence by the exercise of the 
right of set-off" 

— while the use of a deposit as a set-oflf is upheld under the Massey 
Case, supra. 

[5] In the case at bar there is nothing to justify a finding of prefer- 
ential transfer, nor of any act which could be held a "transfer" such as 
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was the basis for the finding referred to in the Wright-Dana Case, 
supra ; and, in any event, a deposit with a bank prior to the beginning 
of bankruptcy proceedings would not be such a "transfer" as would 
be unavailable as a set-off, unless it were "fraudulent" as against 
creditors, and hence not valid as the basis of any légal claim. 

Opposition to a motion to turn over such funds upon the ground 
that the bank intends to use the funds, or has used the funds in pay- 
ment of a claim or notes held by it, is such a claim of adverse title as 
can be tested only in a court having jurisdiction to détermine the 
validity of the bank's right to payment on the notes. In re Gill, 190 
Fed. 726, 111 C. C. A. 454. 

[6] The claim of a right to apply moneys of a bankrupt to the pur- 
pose of indemnity on some contingent liability or application has been 
held to carry right to possession, and to be such a claim of title that it 
cannot be disposed of summarily upon motion. In re Horgan et al., 
158 Fed. 774, 86 C. C. A. 130; Jaquith v. Rowley. 188 U. S. 620, 23 
Sup. Ct. 369, 47 L. Ed. 620; In re Squier (D. C.) 165 Fed. 515. 

Certain deposits claimed to hâve been created for a spécifie pur- 
pose, but held by the bank generally in the name of the bankrupt, 
and, without any indication of the alleged trust character of the de- 
posit, hâve been set oflf or used to pay notes due the bank and the 
claim of such a right held to be adverse, and not to be disposed of 
summarily. First National Bank of Thomasville v. Hopkins, 199 
Fed. 873, 118 C. C. A. 321. 

It will thus be seen that the preliminary objection of the Mutual 
Bank in the présent case that the court has no jurisdiction to enter- 
tain the motion must be overruled in so far as this court must déter- 
mine whether or not a claim of adverse possession or of right to the 
deposit is set forth, which, if valid, would be good as a matter of 
lavv, or as to which the validity in fact or law of the claim should be 
tried only in an action. 

But when we consider the objection of the Mutual Bank to the ex- 
ercise of any jurisdiction over the deposit, that is, when we consider 
the objection that this court has not jurisdiction to compel by motion 
the payment of thèse funds by the bank to the receiver, or jurisdic- 
tion to détermine upon motion the validity of the bank's claim, another 
situation is presented. 

[7] If the bank had applied the funds to the payment of past-due 
notes, or claimed title to the money for any purpose other than future 
use, an adverse claim would be presented immediately. When, however, 
the bank takes the position upon the facts shown by the motion papers 
that it has a right to hold the deposit for use by the way of set-off 
against claims or notes not yet matured, then its right to refuse to 
respect the check of its depositor, or the order of the court as to dis- 
position of its depositor's funds, must dépend upon whether or not 
a claim of the nature of the one set up in the présent instance is 
provable against the estate. 

In Frank v. Mercantile National Bank, 182 N. Y. 264, 74 N. E. 841, 
108 Am. St. Rep. 805, it has been held that any provable debt, even 
if the obligation to pay had not yet become matured, could be urged 
212 F.— 30 
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by a bank as a défense to an action by the trustée of the bankrupt 
estate. In Re Philip Semmer Glass Co , 135 Fed. 17, 67 C. C. A. 551. 
the Court of Appeals of this circuit held that notes not yet due, but 
payable out of the bankrupt estate, were provable claims, and could be 
set off against moneys on deposit. 

In the case of Germania Savings Bank & Trust Co. v. Loeb, 188 
Fed. 285, 110 C. C. A. 263, it was held that deposits could be retained 
and used for the purpose of set-off where the bank was in the pos- 
session of certain obligations provable in the bankruptcy proceeding, 
but not yet due at the time of filing the pétition or of adjudication. 

The test of the right to set off such claims, or as to the validity of 
the debts represented thereby, cannot be determined in a summary 
manner upon motion, and a claim by the bank that it holds money 
on deposit for the purpose of application to the payment of another 
obligation, the validity of which can only be determined in some suit 
against the bank, must be disposed of in an action in a court having 
plenary jurisdiction, unless the bank comes into the bankruptcy court 
to prove some claim involving the amount of thèse payments. 

[8] The Mutual Bank must be upheld in its refusai to consent to a 
détermination of its right to apply the deposits in its hands to pay- 
ments of the notes apparently provable in bankruptcy, but not yet 
due, on a motion in the bankruptcy proceeding. In that sensé issues 
are urged which the court in the face of objection has not the juris- 
diction to détermine, even though it hâve the jurisdiction to see if 
such issues are raised or can legally exist. 

The motion to compel the Mutual Bank to pay over the funds must 
be denied. 



UNITED STATES v. WHITING et al, 

(District Court, D. Massachusetts. March 23, 1914.) 

Nos. 453 and 454. 

1. Monopolies (§ 31*) — Indictment — Kestraint or Tbade — Peice Agbee- 

MEST. 

An indictment alleging that the défendants, who bought 86 per cent, of 
the mille sold in speclfied country districts by the producers there for shlp- 
ment to Boston and vlclnity and Worcester, engagéd in an unlawful com- 
blnatlon in undue restraint of trade by agreelng upon the priées which 
they would pay for milk at the country points, thereby ellmlnating compé- 
tition as to priée between the défendants, helé to show a combinatlon 
which was prima facie unreasonably extensive and therefore illégal. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 20 ; Dec. Dlg. 
§ 31.*] 

2. Monopolies (§ 31*) — Combination in Resteaint of Inteustate Teade — 

Indictment. 

An indictment, which charges a combination in restraint of Interstate 
trade in milk, and which allèges that défendants combined to ellminate 
compétition between themselves as to the price of milk purchased for re- 
sale in Boston and Worcester, and that the milk purchased by them waa 
purchased in Maine, Vermont, New Hampshire, Connecticut, and Massa- 
chusetts, is not détective for failing to allège a restraint of intei-state trade 

•For other cases see same topic & S numbbb in Dec. & Am. Dlga. 1907 to date, & Rep'r Indexes 
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In milk, merely because It does not allège what proportion of the mllk pur- 
chased under the combination came from outside Massachusetts, since the 
milk purchased in Massachusetts was purchased for the purpose of adding 
It to milk forming a part of interstate commerce. 

[Ed. Note. — For other cases, see Monopolies, Cent Dig. § 20; Dec. Dig. 
i 31.*] 
3. Monopolies (§ 29*) — Anti-Tbust Act — Eeasonable Restraint of Compb- 

TlIION DeFINED. 

Under tlie Sherman Anti-Trust Act (Act July 2, 1890, c. 647, 26 Stat. 
209 [U. S. Comp. St. 1901, p. 3200]), there must be not only a restraint of 
trade, but an undue restraint to support a conviction for combining in 
restraint of trade, and, to make a restraint unreasonable, it must ap- 
pear either that the normal volume of interstate trade bas been inter- 
fered with by artificial agencies afllecting to a substantial degree, and to 
the disadvantage of the public, the price or supply of the commodity, 
whieh is the subject of the restraint, or that by means of a combination 
the price or supply of the commodity Is or may be affiected to a substan- 
tial extent to the disadvantage of producers or purchasers thereby operat- 
Ing to a material degree to the injury of the public, or that there has been 
a direct and intentional interférence with the transportation of commodi- 
ties in interstate commerce. 

[Ed. Note. — For other cases, see Monopolles, Cent. Dig. § 19; Dec. Dig. 
§ 29.*] 

i. Monopolies (§ 31*) — Anti-Tedst Act — Ceiminal Offenses — Limitations 
ON EiQHT OF Collective Babgaining. 

Three classes of persons consisting of différent individuals were under 
the control of the individual members of each class. They formed a com- 
bination by agreeing to offer and pay no more than a specified price for 
milk for resale in interstate commerce. The several persons vpere not 
guilty of any Illégal purpose or of any oppressive methods, and, except 
as to price, they were free to compete with each other. The price of 
milk to the producers was lowered by reason of the combination, but to 
what extent was not shown. Eighty-six per cent, of the business of buy- 
Ing mllk sold in designated localitles for resale elsewhere after interstate 
transportation was in their hands. Held, that whether the combination 
was an unreasonable restraint of interstate trade, in violation of the Sher- 
man Anti-Trust Act (Act July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. 
St. 1901, p. 3200]), was for the jury. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 20; Dec. Dig. 
§ 31.*] 

5. Monopolies (§ 29*) — Acts Constituting "Monopolt." 

A "monopoly" at common law, and under the Sherman Anti-Trust Act 
(Act July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 3200]), im- 
plies a control of goods or service whlch the public desires, and an atr 
tempt to monopolize is an attempt to obtaln control of an industry by 
means which prevent others from engaging in fair compétition. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 19 ; Dec. Dig. 
§ 29.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4570-4574.] 

6. Monopolies (§ 8*) — "Restraint of Trade." 

While there can be no monopoly which is not an unreasonable restraint 
of trade, there may be unreasonable restraints of trade which are not 
monopolies. 

[Ed. Note. — For other cases, see Monopolies, Dec. Dig. § 8.*] 

7. MoNOPOLiES (§ 29*) — AcTS Constituting Monopoly. 

Persons engaged in the business of buylng milk and selling it at retail 
In designated localitles formed a combination vrhereby they agreed not ta 
ofCer or pay more than a specified price for milk purchased by them foc 

«For otber cases see same topic & i ndmbsb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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resale. It dld not appear that the combination in any way enlarged their 
control of the business, either by forcing dowu the price at which they 
bought, so that they could undersell competitors in the selling market 
or otherwise. The agreement was made with the intent to wrong the pub- 
lic and to oppress and limit the rights of milk producers by depriving 
them of the higher priée of milk which would hâve resulted from free 
compétition. They did not dominate or control the markets in which they 
sold their mllk pnrchased pursuant to the combination. Held, that they 
were not guilty of atteraptlng to monopolize trade in milk in violation of 
the Sherman Anti-Trust Act. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 19 ; Dec. Dlg. 
5 29.*] 

8. Monopolies (§ 31*) — Conspibaoy in Restraint of Tbade — Eléments. 

An iiidictment charging a conspiracy in restraint of trade in violation 
of the Sherman Anti-Trust Act (Act July 2, 1890, c. 647, 26 Stat. 209 [U. 
S. Comp. St. 1901, p. 3200]) must allège facts warranting a finding that 
the restraint was unreasonable, and an indictment charging a conspiracy 
in restraint of trade in milk, which does not show the percentage of milk 
bought by défendants for shlpment and sale in designated markets, nor 
allège facts from which it could be inferred that défendants either con- 
trolled or were dominating factors in any branch of the mllk business, 
was demurrable for failing to allège an unreasonable restraint of trade. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 20; Dec. Dig. 
I 31.*] 

Isaac Whiting and others were indicted for violating the Sherman 
Anti-Trust Law (Act July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. 
St. 1901, p. 3200]). Demurrers to indictments sustained in part and 
overruled in part. 

William S. Gregg, Sp. Asst. Atty. Gen., of Washington, D. C, for the 
United States. 

Samuel J. Elder, of Boston, Mass., and John F. Cusick, of Boston, 
Mass., for défendants Whiting 

Whipple, Sears & Ogden, of Boston, Mass., for défendants Hood. 

Sughrue & Chase, of Boston, Mass., for défendant Graustein. 

George W. Anderson, of Boston, Mass., for défendant Hunter. 

MORTON, District Judge. Thèse are two indictments against the 
same défendants for violating the Sherman Anti-Trust Law (26 Stats. 
209). Indictment numbered 454 will be first considered. It is in two 
counts; the first charging a combination in restraint of trade, the 
second an attempt to monopolize trade and commerce in milk. 
The allégations of the first count are, in substance, as f oilows : 
The défendants Isaac Whiting, George Whiting, John K. Whiting, 
Charles H. Hood, Edward J. Hood, and William Graustein were, be- 
tween May 26, 1905, and May 26, 1911 (when the indictment was 
found), continuously, willfully, knowingly, and unlawfully engaged in 
a combination in undue restraint of trade and commerce among the 
several states of the United States, by consulting, planning, and agree- 
ingtogether in the combination hereinafter described in undue restraint 
of trade, which combination has restrained Interstate trade in the man- 
ner set forth, and has been with unlawful intent. 

*For other cases see same topic & i nxjmbsu in Dec. &, Am. Digs. 1907 to date, & Eep'r Indexes 
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The combination is described as f ollows : 

Throughout the period specified, "a very extensive industry" bas 
been carried on in and from the states of Maine, Vermont, New 
Hampshire, Massachusetts, and Connecticut, involving the purchase at 
divers places in said states of milk from the producers there, and the 
shipment of the milk so purchased to Boston and vicinity and to 
Worcester, and the sale thereof to varions persons ; 86 per cent, of ail 
ihe milk purchased in the states above named, and so shipped to, and 
sold in, Boston and vicinity and in Worcester, bas been purchased, 
shipped, and sold by three classes of persons, namely, the Whiting 
class (consisting of the above-named défendants by the name of Whit- 
ing), the Hood class (consisting of the above-named défendants by the 
name of Hood), and the Graustein class (consisting of the above-named 
défendant Graustein). Thèse classes were under the control of the in- 
dividual members thereof. In carrying on said industry the défendants 
shipped from the states named, to the points named, the milk so pur- 
chased by them. The Whiting class made purchases from producers 
at about 128 places throughout said states and shipped the milk so pur- 
chased to Boston and vicinity; the Hood class, at 142 places through- 
out said states, and shipped the milk so purchased to Charlestown, For- 
est Hills, and Lynn ; and the Graustein class, at 92 places, and shipped 
the milk so purchased to Charlestown. The défendants, as a necessary 
feature of said industry, hâve respectively been carrying on interstate 
trade and commerce. Each class, had it not been for the unlawful 
combination between them in restraint of trade, would bave been af- 
fected by the compétition of the two other classes in the purchase of 
milk, and the producers who sold to the défendants would bave bene- 
fited by such compétition. No one class of the défendants had or con- 
trolled a majority of said interstate trade in milk, but ail of the classes 
working together did hâve a majority of that trade, namely, 86 per 
cent, thereof. Of this 86 per cent., the Whiting class controlled 48 
per cent., the Hood class 44 per cent., the Graustein class 8 per cent. 
The défendants directed and controlled this 86 per cent, of the milk 
trade by and through certain copartnerships and corporations of which 
they were the actual and real managers. The purpose of this unlawful 
combination was to eliminate compétition between the défendants in 
the purchase of milk from the producers. 

The methods by which the défendants accomplished the objects of 
their unlawful combination and, by agreement between them, knowing- 
ly and unlawfully restrained interstate trade, is described as f ollows : 

The différent classes of défendants hâve, in pursuance of said agree- 
ment and combination between them to that end, refrained from com- 
peting with each other in the purchase of milk at the places named 
throughout the states aforesaid, and bave conferred and agreed upon 
uniform priées to be paid by them each six months to the producers of 
milk for milk so purchased. The défendants, being extensive purchasers 
of milk, bave been able, by reason of said unlawful agreement and com- 
bination, to purchase, and in fact bave purchased, their milk at prires, 
in the making of which compétition bas been greatly restricted, and 
which hâve been much lower than would hâve been the case had said 
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agreement and combination not existed and had there been compétition 
among the said classes of défendants with each other. The défendants 
entered into and carried out the agreement and combination described 
"with the intent to wrong the pubHc and oppress and Umit the rights of 
the milk producers in the states aforesaid by depriving said producers 
of the higher prices for milk which would hâve resulted from free and 
open compétition among said défendants, ail as aforesaid." 

Second count: 

The second count is against the same défendants. It incorporâtes 
hy référence the circumstances and conditions set forth in the first 
count, and charges that the défendants, by engaging in the unlawful 
combination described in the first count, "did knowingly attempt to 
monopolize part of the trade and commerce" among said states, "with 
the intent to wrong the public and to oppress and Hmit the rights of 
the milk producers in the states aforesaid by depriving said producers 
of the higher prices for milk which would hâve resulted from free and 
open compétition among said défendants, ail as aforesaid." 

The gravamen of both counts is a combination among the buyers of 
milk to eliminate compétition inter se as to priée only, and thereby to 
injure persons who had milk for sale. 

It will be noticed that the scope of this indictment is narrower than 
in any previous case under the Sherman Act. Its omissions are sig- 
nificant. It does not undertake to describe conditions in the milk 
business generally, either in the country or the city districts. It re- 
lates only to milk which is (a) bought at specified places in country dis- 
tricts, (b) for shipment to and sale in the vicinity of Boston or Worces- 
ter. It does not allège the total amount of milk produced and sold at 
the country places named, nor the total amount shipped theref rom, nor 
that sale for shipment to Boston or Worcester is the principal, or even 
an important, market for producers of milk at said places ; nor is it 
alleged that the prices paid there for Boston or Worcester milk estab- 
lished or influenced other prices in the country markets. For example, 
if at any given place 1,000 gallons of milk were produced, 500 gal- 
lons of it might be sent to Springfield, 400 dehvered to local creameries 
or consumers, and 100 sold for shipment to Boston or vicinity. The 
alleged combination affected only this last amount of 100 gallons. Ac- 
cording to the indictment, only 86 gallons out of the 1,000 in the case 
supposed were bought and shipped by the défendants, i. e., an unim- 
portant portion of the whole amount. The same may be true as to 
every place mentioned in the indictment ; the Boston and Worcester 
trade, though "very extensive," may take but a small portipn of the 
entire amount produced, and the price of the Boston and Worcester 
milk may not affect prices generally in the country markets. 

It is not alleged that the défendants dominated or controlled the 
markets where they sold their milk ; for aught that appears, they may 
hâve been unimportant factors therein. The indictment tlius entirely 
fails to allège a domination or control of prices by the défendants, ei- 
ther in the buying trade in the country, considered as a whole, or in the 
selling trade in the cities. It does, however, show such domination of 
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the buying trade in what is large enough to constitute a "very exten- 
sive industry." 

No acts are alleged on the part of the défendants calculated to sup- 
press compétition from other purchasers, and no unfair or dishonest 
practices towards producers or consumers, unless the agreement in 
question be so regarded. It is not alleged that the priées agreed upon 
or paid were unreasonably low, but only that they were less than would 
hâve been the case had said restrictive agreement not been made. In 
this respect the présent case is very différent from the Nash Case 
(Nash v. U. S., 229 U. S. 373, 33 Sup. Ct. 780, 57 L. Ed. 1232), the 
Swift Case (Swift v. U. S., 196 U. S. 375, 25 Sup. Ct. 276, 49 L. Ed. 
518), and the Patterson Case (U. S. v. Patterson [D. C] 201 Fed. 697). 

As to most, if not ail, of the places named at which milk was bought, 
the indictment shows that only one of the classes of purchasing de- 
fendants bought there, and it is not alleged that at such points there 
ever was compétition in purchasing by the other two classes of défend- 
ants, though it is alleged that there would hâve been such compétition 
had the agreement covering priées never been made, and that the prices 
paid at such points were afïected by the agreement and were less than 
would otherwise hâve been paid. For aught that appears to the con- 
trary, the différent classes of défendants may always hâve operated in 
distinct and separate districts, without compétition among themselves, 
and hâve continued so to operate. 

It may be true that, in the country places mentioned in the indict- 
ment, the most advantageous way to dispose of milk is to sell it for 
the Boston and Worcester market ; that it is impracticable for individ- 
ual producers to ship milk to Boston or Worcester ; and that the three 
classes of défendants, by establishing prices which they would pay, 
practically dominated the country market. But that is not the situation 
described in this indictment. 

[1] Each of the défendants has demurred and each bas assigned 
many grounds of demurrer. So far as they are merely formai or tech- 
nical, they seem to me not well founded. I regard the indictment as 
sufficient in its technical and formai aspects, and as sufficiently inform- 
ing the défendants of the offenses with which they are charged. 

The défendants contended that the Sherman Act is so indefinite 
and uncertain as to be unconstitutional as a criminal statute. But this 
point has been settled otherwise since the arguments, by the décision 
of the Suprême Court in Nash et al. v. U. S., supra. 

[ 2 ] The défendants also contended that the alleged agreement, deal- 
ing as it does only with the purchase of milk at the places named, did 
not directly affect or restrict Interstate commerce. It was pointed out 
by them that the indictment nowhere allèges what proportion of the 
milk purchased under said agreement comes from outside Massachu- 
setts. Thèse objections seem to me unsound. The indictment charges 
a combination with respect to a well-defined trade in milk between Bos- 
ton and vicinity and Worcester, and several différent states; Massa- 
chusetts being one of them. It allèges a gênerai agreement with re- 
spect to prices in the states of Maine, New Hampshire, Vermont, Mas- 
sachusetts, and Connecticut. The milk was purchased for the purpose 
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oi adding it to an existing current of interstate trade. The purchases 
in Massachusetts were made in accordance with a broad plan extend- 
ing beyond the borders of that state. A similar objection was raised 
by the défendants in U. S. v. Reading Co. et al., 226 U. S. 324, 33 Sup. 
Ct. 90, 57 L. Ed. 243, and was there held unsound. 

"Much of the coal so bought," It is said, "was sold in Pennsylvanla, and 
ail of the coiitracts were made in that state, and the coal was also there 
delivered to the buylng défendants. * » * The mère fact that the sales 
and deliverles took place in Pennsylvanla Is not controUing when, as hère, 
the expectation was that the coal would, for the most part, fall into and 
become a part of the well-known current of commerce between the mines 
and the gênerai consuming markets of other states." Lurton, J., U. S. v. 
Keading Co., supra. 

See, also, Loewe v. Lawlor, 208 U. S. 274, 28 Sup. Ct. 301, 52 L. 
Ed. 488, 13 Ann. Cas. 815; Montague v. Lowry, 193 U. S. 38, 45, 46, 
24 Sup. Ct. 307, 48 L. Ed. 608. 

Various other minor objections were made to the indictment; but 
upon the construction which I hâve given it, none of them is, in my 
opinion, well founded, or of sufficient importance to require discussion. 

[3, 4] The crucial question, as it seems to me, is whether what the 
défendants are chargea with having done constitutes a crime. Does the 
Sherman Act forbid an agreement among a substantial portion of the 
buyers in a certain interstate industry as to the price which they will 
ofifer or pay for a specified commodity ? To reverse the question, is an 
agreement between a substantial proportion of the farmers in a given 
district, as to the price which they will charge middlemen engaged in 
interstate commerce for their mille, an unlawful combination, in the en- 
tire absence of any illégal purpose, or of any oppressive methods, or of 
any unreasonably high price ? To what extent hâve competitors in in- 
terstate business the right to agrée upon priées and eliminate compéti- 
tion inter se in respect thereto for their common advantage or protec- 
tion? 

It will be noticed that the indictment discloses no community of in- 
terest among the défendants, no gênerai combination between them, 
no joint action for the purpose of coercing or injuring outsiders, but 
merely an agreement as to the price which they will offer and pay for 
milk ; and that, except as to price, the défendants are f ree to compete 
with each other. It is not alleged that the exact priées agreed upon 
by the défendants became effective or were accepted by the sellers. 
The statements in the indictment as to the effect of the alleged combina- 
tion are very guarded, and aver only that the price of milk to the 
producers was in fact lowered by reason of it. To what extent it was 
îowered is not alleged, nor, as before said, is it charged that the price 
agreed upon and paid by the défendants to the producers was unfair 
or oppressive ; and it is nowhere explicitly stated that the sellers were 
under any sort of compulsion to deal with, the défendants. Such com- 
pulsion is to be inferred, if at ail, from the character and natural re- 
sults of the alleged combination. 

It may be said at once that the case is an exceedingly difficult one ; 
and that the principles upon which it should be decided are by no 
means clearly settled. Change of opinion concerning the law involved 
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led the United States Suprême Court greatly to modify, if not to over- 
rule, two of its comparatively récent décisions. See comment on 
Freight Association & Joint Traffic Cases by White, C. J., Standard 
Oil Co. V. U. S., 221 U. S. 64, 67, 31 Sup. Ct. 502, 55 L. Ed. 619, 34 
X. R. A. (N. S.) 834, Ann. Cas. 1912D, 734. And différences of opin- 
ion concerning it hâve occasioned vigorous dissents by members of 
that court and irreconcilable décisions among other courts. U. S. v. 
Trans-Missouri Freight Association, 166 U. S. 290, 343, 17 Sup. Ct. 
540, 41 L. Ed. 1007; Northern Security Co. v. U. S., 193 U. S. 364, 
24 Sup. Ct. 436, 48 L. Ed. 679 ; Continental Wall Paper Co. v. Voight, 
212 U. S. 267, 29 Sup. Ct. 280, 53 L. Ed. 486; Central Shade Roller 
Co. V. Cushman, 143 Mass. 353, 9 N. E. 629 (compare Blount Mfg. 
Co. V. Yale & Towne Mfg. Co. [C. C] 166 Fed. 555); People v. 
Sheldon, 139 N. Y. 251, 34 N. E. 785, 23 L. R. A. 221, 36 Am. St. 
Rep. 690 (compare Skrainka v. Scharringhausen, 8 Mo. App. 522); 
Nester v. Continental Brewing Co., 161 Pa. 473, 29 Atl. 102, 24 L. R. 
A. 247, 41 Am. St. Rep. 894 (compare Anheuser-Busch Brewing Ass'n 
V. Houck, 27 S. W. 692). 

Whether an agreement restrains trade is a matter of law for the 
court to détermine. Oregon Steam Navigation Co. v. Winsor, 20 
Wall. 64, 22 L. Ed. 315 ; Joyce on Monopolies, § 103 (coUecting author- 
ities). 

That the alleged agreement not only restrained compétition, but also 
restrained trade, seems clear. Northern Securities Co. v. U. S., 193 
U. S. 338 et seq., 24 Sup. Ct. 436, 48 L. Ed. 679; Dr. Miles Méd- 
ical Co. V. Park & Sons, 220 U. S. 373, 31 Sup. Ct. 376, 55 L. 
Ed. 502; Addyston Pipe & Steel Co. v. U. S., 175 U. S. 211, 238, 
20 Sup. Ct. 96, 44 L. Ed. 136; More v. Bennett, 140 111. 69, 29 
N. E. 888, 15 L. R. A. 361, 33 Am. St. Rep. 216; People v. Milk 
Exchange, 145 N. Y. 267, 39 N. E. 1062, 27 L. R. A. 437, 45 
Am. St. Rep. 609; The Légal Aspect of Monopoly, 20 Harv. Law 
Rev. p. 176 et seq. But that of itself, whatever may be the case at 
rommon law (as to which see U. S. v. Addyston Pipe & Steel Co., 85 
Fed. 271, 29 C. C. A. 141, 46 L. R. A. 122; s. c , 175 U. S. 211, 23S, 
20 Sup. Ct. 96, 44 L. Ed. 136; Joyce on Monopolies, § 89; and Hard- 
ing v. Am. Glucose Co., 182 111. 551, 55 N. E. 577, 64 L. R. A. 738, 74 
Am. St. Rep. 189, elaborate notes collecting authorities), is not sufh- 
cient to warrant a conviction under the Sherman Act. Under this 
statute there must be not only a restraint of trade, but an undue re- 
straint. In the Standard Oil Case, 221 U. S. 1, 31 Sup. Ct. 502, 55 
L. Ed. 619, 34 L. R. A. (N. S.) 834, Ann. Cas. 1912D, 734, it was held, 
in substance and effect, that the restraint prohibited by the act must 
be an unreasonable one. 

"The statute under this vlew evidenced the Intent not to restrain the 
right to make and enforce contracts, whether resulting from combination or 
otherwise, which did not unduly restrain Interstate or foreign commerce, but 
to protect that commerce from being restrained by methods, whether old or 
new, which would constitute an interférence that is an undue restraint. 
• • * Thus not specifylng but indubitably contemplating and requiring 
a standard, it foUows that it was intended that the standard of reason which 
had been applied at the common law and in this country in dealing with 
eubjects of the character embraced by the statute was Intended to be the 
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measure used for the purpose of determining whether In a glven case a par- 
ticular act had or had not brought about the wrong against whlch the stat- 
ute provided." White, C. J., Standard Oil Case, 221 U. S. at page 60, 31 
Sup. et. at page 515, 55 L. Ed. 619, 34 L. R. A. (N. S.) 834, Ann. Cas. 
1912D, 734. See, also, Harlan, J., dissentlng, at page 102 et seq. of 221 U. S., 
page 532 of 31 Sup. Ct., 55 L. Ed. 619, 34 L. R. A. (N. S.) 834, Ann. Cas. 1912D, 
734. 

In passing upon the question of unreasonable restraint, ail the cir- 
cumstances surrounding the alleged agreement or combination are to 
be taken into account, and, while the standard of conduct "in its nature 
and theory is a question of law" (Holmes, J., Le Roy Fibre Co. v. 
Chicago, Milwaukee & St. Paul Railway Co., 232 U. S. 340, 34 Sup. 

Ct. 415, 58 L. Ed. [February 24, 1914]), where the facts are in 

dispute the question will ordinarily be one for the jury to décide under 
suitable instructions. 

The case theref ore cornes down to this : Whether upon the facts al- 
leged in the indictment, which upon this demurrer must be taken to be 
true, a jury would be warranted in finding that there was an unreason- 
able restraint of trade by the défendants. 

It is not possible to détermine whether or not such a restraint of 
trade as is disclosed in this indictment is unreasonable, without having 
definitely in mind what constitutes a reasonable restraint of trade. See 
Stephen's Digest of Evidence (2d Am. Ed. by Chase) Introduction, pp. 
xvi and xvii. There is as yet no standard clearly established by 
statute or otherwise, applicable to a case of this character by which to 
détermine the reasonableness or unreasonableness of the restraint in 
question. To say that an agreement is illégal if it is unreasonable 
does not, in the absence of a clearly understood standard, greatly ad- 
vance the discussion. The présence or absence of compétition and the 
manner in which it is or may be affected necessarily enter into the ques- 
tion. 

At common law, the reasonableness of the restraint of compétition in 
cases in which such restraint was permitted was measured by the char- 
acter and extent of the business sold, and by what was fairly required 
for its protection. Oakdale Mfg. Co. v. Garst, 18 R. I. 484, 28 Atl. 
973, 23 L. R. A. 639, 49 Am. St. Rep. 784. The facts were determined 
and compared, both as to the business sold and as to the extent of , and 
necessity for, the restraint. 

"But the greater question Is whether this is reasonable restraint of trade. 
And we do not see bow a better test can be applied to the question whether 
reasonable or not, than by consldering whether the restraint is sneh oniy as 
to afCord a falr protection to the Interests of the party in favor of whom it la 
given, and not so large as to Interfère with the interests of the public. What- 
ever restraint is larger than the necessary protection of the party can be of 
no benefit to either ; it can only be oppressive ; and, if oppressive, it is, in 
the eye of the law, unreasonable.*' Tindal, C. J., Horner v. Graves, 7 Biiig- 
ham Reports, 743; Joyce on Monopolies, § 109, coUecting cases. 

Like principles would seem to be applicable to the case before us, 
That prices were affected by the alleged agreement seems by itself 
not enough to render the agreement unreasonable. 23 Harv. Law 
Rev. 541, citing many cases. The very object of agreements as to price 
and of most business combinations is to afïect prices ; if that alone in- 
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validâtes them, ail such agreements and most combinations are either 
nugatory or unlawful. The only combination permitted would be one 
which was of advantage to its members simply by reducing the cost of 
the goods sold ; but this seems a shadowy and impractical distinction ; 
it bas never, so far as I am aware, been adopted by any court. 

"If the object of the contract had been merely to provide in good faith 
a unifortnity of priées among the parties thereto to avoid unhealthy fluctua- 
tions in the market, or if the contract had contemplated a joint and mutual 
association between the parties for the common beneflt in the nature of a 
partnership, and had simply flxed the priées at what they cousidered the 
business would bear, Instead of combination between Independent manufac- 
turers and dealers for the purpose of at least destroying ail compétition 
between themselves, then there might hâve been nothing in such an arrange- 
ment which the courts eould denounce as pernicious and forbidden by law." 
Marr, J., Texas Standard Cotton Oil Co. v. Adoue, 83 Tex. 650, 657, 19 S. 
W. 274, 276 (15 L. R. A. 598, 29 Am. St Rep. 690). 

The public has no right to unrestricted compétition among ail the 
persons engaged in any given business, nor to the benefit of priées 
produced by such compétition. Mereditb v. Zinc & Iron Co., 55 N. 
J. Eq. 211, 221, 37 Atl. 539, per Pitney, V. C. ; Joyce, Monopolies, § 

101. The manner in which the restriction is effected — assuming no il- 
légal intent to hâve èxisted — is not material, whether by a combination, 
by the appointment of a joint agent, or, as in this case, by mère agree- 
ment. Courts bave not hesitated to disregard the form under which a 
restraint was eiïected if an illégal purpose or resuit was shown. By 
parity of reasoning, if the purpose or resuit are lawful, it is immaterial 
in what manner they are acçompHshed. Joyce on Monopolies, § 106. 
Each case is to be decided on itsown facts. Joyce on Monopolies, § 

102. What restriction of compétition is permissible will differ widely 
according to the business situation in which the contracting parties 
find themselves. An agreement between persons engiiged in quasi pub- 
lic employments, monopolistic in character, might be held unreasonable 
on much slighter grounds than an agreement between persons having 
no public franchises and no natural monopoly, and against whom ordi- 
nary compétition might be expected to be effective. 

In order to make a restraint unreasonable, it must, it seems to me, 
appear either (1) that the normal volume of interstate trade has béer 
interfered with by artificial agencies affecting to a substantial degree 
to the disadvantage of the public, the priées or supply of the product, 
commodity, or business which is the subject of the alleged restraint, 
and going beyond what is fairly required for the proper protection of 
the parties accused ; or (2) that by means of a combination or agreement 
between the parties concerned, either by themselves alone or in con- 
nection with others, the price or supply of the product, commodity, or 
business, which is alleged to be the subject of undue restraint, is or 
may be affected to a substantial extent to the disadvantage of produc- 
ers or purchasers, so as thereby to operate in a material degree to the 
in jury of the public, and beyond what can fairly be said to constitute a 
proper protection for the parties to the alleged combination or agree- 
ment ; or (3) that there has been direct and intentional interférence 
with the transportation of commodities between the states. 
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Considering, on the one hand, the situation of the parties to the 
agreement, tiie possibilities of loss to them which unrestricted compé- 
tition involved, and their right to protect themselves fairly against it, 
and, on the other liand, the public needs and the advantages to the 
public from unrestricted compétition, it must appear that the défend- 
ants hâve donc more than was fairly justified by reasonable self -pro- 
tection, and hâve thereby obtained an unfair advantage in the trade in 
question. In the absence of unlawful intent and actual oppression a 
restraint of compétition would hardly be deemed unreasonable, unless 
80 wide and far-reaching as substantially to alter the gênerai conditions 
under which persons engaged in that trade in that district did business. 
A limited market and one nicely balanced as between buyers and sell- 
ers might be greatly disturbed by an agreement between only a few 
buyers or sellers, while a broader market might not be unfairly affect- 
ed by a combination involving many persons and large amounts of 
goods. 

"The application of the rule does not dépend upon the number of thoso 
who may be implieated, or the extent of space included, In the combina- 
tion, but upon the existence of Injury to the public. One combination, con- 
sisting" In a number "of those engaged in a given branch of trade, may 
amount to a practical monopoly, while another, less extensive in scope, may, 
as well, bring disaster in its train." Starrett. C. J., Nester v. Continental 
Brewing Co., 161 Pa. 473, 29 Atl. 102, 24 L. R. A. 247, 41 Am. St. Bep. 894. 

What has been said so far applies to cases in which there was no 
unlawful intent, i. e., no intent to do more than protect the business 
of the contracting parties. 

"Of course, if the necessary resuit Is materially to restrain trade between 
the States, the intent with which the thing was done is of no conséquence. 
But when there is only a probability, the intent to produce the conséquences 
may become important." Lurton, J., U. S. v. Reading Co. et al., supra. 

The intent charged in the indictment is : 

"To wrong the public and to oppress and limlt the rights of milk pro- 
ducers in the states aforesald by depriving said producers of the higher 
price for milk which would hâve resulted from free and open compétition 
among said défendants, ail as aforesald." 

While I do not think it necessary to décide whether this allégation 
of intent adds anything to the indictment, it seems to me at least 
doubtful whether it does so. If the défendants had a right to agrée 
to refrain from compétition in price, their intent to deprive the pub- 
lic of the advantages of compétition inter se would not be an unlawful 
one. It is perhaps true that an agreement which might be valid if 
made by the défendants for their own advantage would be illégal if 
made for the purpose of oppressing the public; in other words, if it 
was a purely malicious, and not a selfish, affair — but the combination 
alleged is plainly not of that character. The great doubt about the 
case is whether any combination can be found to be an unreasonable 
restraint of trade in the absence of coercive methods, of monopolistic 
control over some commodity or service, and of intent to exclude oth- 
ers from the industry in question — matters which hâve been to some 
extent relied on by the Suprême Court in décisions under this statute. 
Standard Oil Case, 221 U. S. 1, 75, 76, 77, 31 Sup. Ct. 502, 55 L. Ed. 



UNITED STATES V. WHITING 477 

619, 34 L. R. A. (N. S.) 834, Ann. Cas. 1912D, 734; U. S. v. St. Louis 
Terminal Co., 224 U. S. 383, 395, 32 Sup. Ct. 507, 56 L. Ed. 810; 
U. S. V. Winslow, 227 U. S. 202, 217, 33 Sup. Ct. 253, 57 L. Ed. 481. 
It seems to me, however, that the éléments referred to, while usually 
présent in such cases, are not essential. 

Applying thèse views of the law to the case at bar : Hère is a well- 
defined and extensive industry consisting on the one side of producing 
milk and selling it, and on the other side of buying it and shipping it to 
Boston and vicinity and Worcester. Eighty-six per cent, of the buy- 
ing side of this industry was in the hands of thèse défendants. For 
them to agrée upon priées which they would pay, and thereby to elim- 
inate practically ail compétition as to price among buyers, may be 
found to hâve so seriously affected the conditions under which ail 
persons engaged in that industry did business as to be an unreasonable 
restraint of trade. It is true that the milk produced might hâve been 
sold through other channels; but it is also true, as a matter of com- 
mon knowledge, that it takes time to divert business from one channel 
into another. The sellers ought not to be compelled either to find other 
outlets for their product, or to avisait the re-establishment of compéti- 
tion among buyers, being obliged meanwhile to sell their output at 
priées affected, if not established, by the combination of buyers, and 
in the making of which compétition had been practically eliminated. 

On the day after this agreement went into effect, what was the 
producer of milk to do with his product? His choice was either to 
take the uncompetitive price obtainable, or, with a perishable product, 
to start in to hunt up other markets for it. He ought not to be put 
into that position. He was not entitled to a continuance of ail the 
compétition that had existed the day before, in the channel through 
which he was accustomed to dispose of his goods ; but, as one of the 
public, he was entitled not to hâve ail effective compétition as to priées 
in that channel suddenly suppressed by agreement between 86 per 
cent, of the buyers therein. The fact that the alleged agreement does 
not appear to hâve been used oppressively is not sufiicient to save it. 
In cases of restraint of trade or monopoly not arising under the Sher- 
man Act, the prevailing view (although there has been some différ- 
ence of opinion on this point) is that the potential evils of a monopoly 
or dominating control in any trade are sufiicient to invalidate agree- 
ments having that purpose or resuit without proof of actual injury or 
evil resuit. People v. Sheldon, 139 N. Y. 251, 34 N. E. 785, 23 L. 
R. A. 221, 36 Am. St. Rep. 690. The reasoning of thèse cases seems 
applicable to présent conditions ; and where the purpose or resuit of 
an agreement is to give the parties thereto a monopoly of any com- 
modity, en* a dominating cpntrol in any trade, the agreement would 
seem, prima facie at least, to be unreasonably extensive and therefore 
illégal. 

It may be that the trade in milk for the Boston and Worcester mar- 
kets was so closely interwoven with the gênerai business of producing 
and selling milk that the agreement alleged may, upon a trial of this 
indictment, be found not to hâve substantially and unfairly limited the 
rights of the producers, because they still had other sufficient markets 
for their product which were not afïected by the combination between 
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thèse défendants, nor to hâve conferred upon the parties to it any 
real domination or control of priées, and to hâve been only a fair lim- 
itation as between themselves of what would otherwise hâve been de- 
structive compétition. But there are limits to the right of collective 
bargaining, and, upon the facts stated in the indictment, it seems to 
me that the alleged combination might be found to hâve been unrea- 
■ sonably extensive and an unreasonable restraint of trade. 

[B, 1] As to the second count of this indictment: 

This count charges, as has been said, an attempt to monopolize 
trade. In ail such cases which bave heretofore come before the courts 
under the Sherman Act, there was on the part of the défendants own- 
ership or control of the commodity. Upon such facts, there was no 
necessity for a sharp distinction between a combination in restraint 
of trade and a monopoly. No case has been found under that act in 
which a charge of attempted monopoly was based on an agreement 
among buyers only, without regard to the market in which they resold. 
As has been pointed out, there is no allégation, express or implied, in 
this indictment that thèse défendants dominated or controlled the 
markets in which they sold their milk. A "monopoly," both at com- 
mon law and under this statute, implies, I think, the control of goods 
or service which the public desires to obtain. An attempt to monopo- 
lize means an attempt to get control of the industry in which the de- 
fendant is engaged "by means which prevent other men from en- 
gaging in fair compétition with him." Re Greene (C C.) 52 Fed. 116; 
Joyce on Monopolies, §§ 65-69. There may be, I think, an unreasona- 
ble restraint of trade which does not constitute a monopoly ; though 
there can be no monopoly which does not constitute an unreasonable 
restraint of trade. 

The business of thèse défendants was buying milk from the pro- 
ducers and selling it again to the public. The only way in which the 
combination alleged could in any way tend to enlarge their control of 
that business was by forcing down the price at which they bought, so 
that they would be able to undersell their competitors in the selling 
market. No facts are alleged from which any such purpose or intent 
can be inferred. It is not apparent how the alleged agreement as to 
buying prices would tend in any way to enlarge the défendants' control 
of their buying market, or to exclude competitors therefrom. Its nat- 
ural efïect would seem to be just the reverse. The indictment allèges 
that the agreement was made "with the intent to wrong the public and 
to oppress.and limit the rights of milk producers * * * by dg. 
priving said producers of the higher prices for milk which would hâve 
resulted from free and open compétition among said défendants." 
There can be no monopoly unless there is something which is monopo- 
lized. Thèse défendants combined no tangible property, nor any con- 
trol of tangible property. What they had was the ability and will- 
ingness to buy milk. It is not unlike a combination not to bid, or to 
bid only an excessive price, for public work, which has been held illé- 
gal, but which is certainly not a monopoly. Gibbs v. Smith, 115, Mass. 
592 (but compare Marshalltown Stone Co. v. Des Moines Brick Mfg. 
Co., 114 lowa, 574, 87 N. W. 496). The manifest purpose of the agree- 
ment set out was to eliminate compétition as to price in buying be- 
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tween the défendants ; and, upon the f acts alleged, no other întcnt or 
purpose can be discovered. 

This count therefore seems to me net to charge a crime. 

[8] As to indictment No. 453: 

This indictment charges a conspiracy in restraint of trade. It does 
not contain the allégations of indictment No. 454 as to the percentage 
of milk sold in the country districts for shipment to the Boston and 
Worcester markets, which was bought by the défendants, nor any al- 
légations f rom which it can be inferred that the défendants either con- 
trolled or were dominating factors in the buying market in the coun- 
try or selling markets in those cities. For aught that appears, they 
may hâve been unimportant factors in each one. This indictment 
would hâve been good if no question of reasonableness were open. 
U. S.'v. Addyston Pipe Co., supra. But under the Sherman Act that 
question is open, and the indictment must, as above explained, allège 
facts warranting a finding by the jury that the restraint was unrea- 
sonable. The facts alleged do not justify such a conclusion, and no 
crime is therefore charged. Everything which this indictment sets 
out may be true, and still the combination or conspiracy may not hâve 
extended beyond what was reasonable, nor hâve unduly aiïected the 
conditions under which other persons engaged in that industry,. either 
buying or selling, did business. 

In State v. Eastern Coal Co., 29 R. I. 254, 70 Atl. 1, 132 Am. St. 
Rep. 817, 17 Ann. Cas. 96, the indictment charged, in substance, that 
the five défendants did — 

"combine, confederate and conspire together by divers unlawful and fraud- 
ulent devices, contrlvances, and acts, unlawfully to regulate the priée at 
which coal should be sold in the sald clty of Providence, * * * vs^hlch 
sald coal was then and there an article of prime necesslty to the public and 
the consumers thereof." 

The défendants demurred, and the court sustained the demurrer, 
holding that monopoly was the gist of the common-law offense, and 
that, as it did not appear from the indictment that the défendants had 
any power of control over the coal trade, they could not create a 
monopoly. The case raised the question whether every agreement to 
regulate the price of a prime necessary of life was criminal at com- 
mon law ; and the court, in sustaining the demurrer, decided that this 
was not so. The décision implies that under some circumstances such 
agreements may lawfully be made. 

At the arguments on thèse demurrers it was said that the trial of 
the cases before a jury would take not less than six weeks and might 
take double that time. It is déplorable that the government and the 
défendants should be compelled to go to the trouble and expense which 
such a trial involves upon the opinion of a single judge on a doubtful 
question of law. But there is no way under the fédéral practice by 
which the lower court can présent such questions as are raised by thèse 
demurrers to the first count of indictment No. 454 to an appellate court 
until after verdict and judgment. The case shows the need of légis- 
lation giving the District Courts of the United States the right, now 
possessed by trial courts in many of the states, to report important and 
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doubtful questions of law to the appellate court for détermination be- 
fore trial upon the facts. 

The resuit is: 

That indictment No. 453 is adjudged insufficient ïfl law, the demur- 
rers thereto are severally sustained, and the défendants go therefrom 
without day. 

That indictment No. 454 is adjudged sufficient in law as to the first 
count thereof, that the demurrers to said count are severally over- 
ruled, and that the défendants are given leave to plead to said count 
on or before April 1, 1914. 

That indictment No. 454 is adjudged insufficient in law as to the 
second count thereof, that the demurrers to this count are severally 
sustained, and that the défendants go therefrom without day. 



COBBAN V. HTDB. 
(District Court, N. D. California, Second Division. November 17, 1913.) 

No. 15,456. 

1. Public Lands (§ 52*) — School IvAnds — Effect of Grant to State. 

Under Act Gong. Feb. 14, 1859, c. 33, 11 Stat. 383, admittlng Oregon 
Into the Union, whicli provided tliat sections 16 and 36 in every township 
of public lands, and, wliere either of such sections or any part thereof 
had been sold or otherwise disposed of, other lands équivalent thereto and 
as contiguous as might be, should be granted to the state for the use of 
schools, where a sixteenth section was, by executive proclamation, in- 
cluded in a forest reserve prlor to the survey of the township, title thereto 
never passed to the state, and its patent to a purchaser was void, since 
there was no présent grant or promise to grant the particular sections, 
and, until surveyed, they were subject to other sale or disposition by the 
rnlted States. 

[Ed. Note.— For other cases, see Public I^ands, Cent. Dig. §§ 139-142, 
146, 147; Dec. Dig. § 52.*] 

2. GUAKANTT (§ 36*) — GUABANTT OF TlTLB OPERATION AND EfFECT, 

Where a land attorney, upon the sale of the sélection right of a pur- 
chaser of a sixteenth section which was Included in a forest reserve, 
executed a giiaranty that the land was wlthin such forest réservation and 
had been duly and properly surrendered to the United States, that a lieu 
sélection had been ruade and rejected, that no other sélection in lieu of 
the surrendered land had been made, and that the vendor's right remalned 
and was good and valid and would be recognized by the Commlssioner of 
the General Land Otflce, and a sélection by the vendee was thereafter can- 
celed on the ground that title to the sixteenth section did not pass to the 
state, and that the vendor's purehase was vold, the guaranty amounted to 
a guaranty of the validlty of the vendor's title and not merely a warranty 
of the regularity of the varions steps thereln recited; and hence notes 
given by him in fulfillment of the guaranty were not unenforceable for 
want of considération. 

[Ed. Note. — For other cases, see Guaranty, Cent. Dig. §§ 38-45; Dec. 
i 36.*] 

At Law. Action by R. M. Cobban against F. A. Hyde. Judgment 
for plaintiff. 

■For other cases see aame tople & S nuubbb in Dec. & Am. Digs. 19D7 to date, & Rep'r Indexe» 
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TMs Is an action to recover on two promlssory notes executed by défend- 
ant to plaintiff, dated Deeember 31, 1909, one for $2,500, payable one year 
after date, and the other for $5,100, payable two years after date, with pro- 
vision In each for attorney's fées for collection In the event of action being 
necessary. The exécution and delivery of the notes is admitted; but the 
défense is a want of considération. The circumstances under which the 
notes were given are thèse: The act of Congress of February 14, 1859 (chapter 
33, 11 Stat. 383), providlng for the admission of Oregon into the Union, dé- 
clares that "sections 16 and 36 in every townshlp of public lands in said 
State, and where either of said sections or any part thereof has been sold or 
otherwise disposed of, other lands équivalent thereto and as contiguous as 
may be, shall be granted to the state for the use of schools." The provisions 
of this act were accepted by the Législature of Oregon on June 3, 1859. On 
June 28, 1889, the state of Oregon issued patents to section 16, township 9 
south, range 5 east, Willamette Meridian, to A. S. Baldwin before survey of 
the townships, the survey of township 9 south, range 6 east, being completed 
August 3, 1893, and that of township 9 south, range 5 east, August 26, 1893, 
but not approved by the Secretary of the Interior until April 23, 1894. Prior 
to such approval, the three sections were Included in the Cascade Forest Re- 
serve by executive proclamation of September 28, 1893 (28 Stats. at L. 1240). 

By the act of Congress of June 4, 1897 (chaptei»2, 30 Stat. 36), an owner 
of title to land within a forest reserve was granted the right to relinquish 
the same to the United States and to sélect in lieu thereof vacant land of 
the United States, open to settlement, outside of said reserve and equal in 
area to that rellnquished. The sélection right conséquent upon such relln- 
quishment was commonly termed by land dealers "Forest Reserve Scrip" ; such 
right being saleable, the sale being evidenced by a power of attorney to make 
sélection in a land ofîice, an abstract of title, and a power of attorney to 
sell the sclected land. On June 28, 1899, proceeding under that act, Baldwin, 
with his wife (joined with him to carry her dower right under the laws of 
Oregon), executed a deed of relinquishment of the three sections to the United 
States, which deed was duly recorded and flled with the Commissioner of 
the General Land Office. Thereupon Baldwin made a lieu sélection, based on 
such rellnquished sections, in a Washington Land Office, and filed it with the 
deed and an abstract of title. This sélection was reiected by the Secretary of 
the Interior and canceled on grounds which are not dlsclosed but which it 
is conceded were other than because of any claimed defect of title to the base 
land. After such cancellation, Baldwin granted to défendant herein, a land 
attorney, authority to sell his further sélection right based on said relln- 
quished sections. On February 25, 1901, défendant, in considération of $7,- 
680, sold the sélection right to this plaintif!;, and caused Baldwin and wife 
to exécute and deliver to plaintiff a power of attorney to make a lieu sélec- 
tion, and also a power of attorney to sell the selected land. As part of the 
same transaction défendant executed to plaintiff a covenant and guaranty 
embodying thèse tenus: "First. That the said land is within the Cascade 
Range Forest réservation in the state of Oregon. Second. That the said land 
has been duly and properly surrendered to the United States. Third. That 
the original deed to the United States of said land is now on file in the office 
of the Commissioner of the General Land Office, with the sélection by said 
Baldwin of the southeast quarter of section thirty-one (31), the northwest 
quarter of section thirty-two (32), the northwest quarter, the south half of 
the northeast quarter, and the north half of the southeast quarter of section 
thirty-four (34), the north half and the Southwest quarter of section thirty- 
flve (35), the northeast quarter of section twenty-seven (27), the southwest 
quarter of section twenty-three (23), the south half of section fourteen (14), 
and the southwest quarter of section thirteen (13), in township three (3) north 
of range five (5) east, Willamette Meridian. Fourth. That the said sélection 
has been rejected by the Secretary of the Interior. Fifth. That the said 
Baldwin has made no other sélection in lieu of said surrendered land, and 
his right remains and is good and valid, and wIU be recognized by the Com- 
missioner of the General Land Office." 

On April 10, 1901, plaintiff, acting under the power of attorney to sélect, 
filed with the register and receiver of the United States Land Office at Boise, 
212 F.— 31 
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Idaho, an application to sélect, under the act of June 4, 1897, certain lands 
in townships 11 and 12 north, range 3 east, Boise Merldlan. The Commis- 
sioner of the General Land Office, on March 16, 1909, held the sélection for 
caucellatlon. upon the ground that, as the survey of the Oregon base lands 
had not been apprnved untll after tlie executive proclamation creating the 
Cascade Forest Réserve and including them therein, this action reserved them 
from the category of public lands, and that tltle thereto never passed from 
the United States to the state of Oregon ; and therefore that the patent from 
that State to Baldwin was void and of no efïect to carry title to the latter. 
On appeal to the Secretary of the Interior the décision of the Commissloner 
was afflrmed, and on October 8 1909, the Commissloner made a final order 
cancellng the Boise sélection. 

Thereafter plaintiff, treatlng the décision of the Secretary as final, request- 
ed défendant to fulfill his guaranty and on December 31, 1909, after some 
negotiation, défendant, coneeding hls obligation to reimburse plalntifC, but not 
having the ready money, executed the promissory notes in suit. Subsequently 
défendant co-operated with plaintiff in recovering from the state of Oregon 
the amount of purchase prlce whlch had been paid that state for the land, 
and the sum recovered, $2,045.35, was credlted on the note for $2,500, in ac- 
cordance with the agreement of the parties. Nothing further having been 
paid on the notes, this suit was brought. 

Cushing & Cushing, of San Francisco, Cal , for plaintiff. 
M. W. Mcintosh, of San Francisco, Cal., and Robert F. Bell, of Oak- 
land. Cal., for défendant. 

VAN FLEET, District Judge (after stating the facts as above). [1] 
The theory of the défense, which is quite urgently presented, is, in sub- 
stance, that the terms of the Oregon enabling act operated as a grant 
in prsesenti, and, upon the acceptance by the state of its provisions, the 
state became clothed with an indefeasible right to ail the public lands 
within its borders which should thereafter be ascertained by actual sur- 
vey to be embraced within the sixteenth and thirty-sixth sections ; that, 
although title to the particular sections did not formally vest until the 
survey thereof was approved, the state was potentially clothed with the 
title for the reason that by the force of its terms the sixteenth and 
thirty-sixth sections were irrevocably appropriated to the use of the 
state, subject only to be thereafter identified by survey, and were there- 
by withdrawn from other sale or disposition by the United States ; that 
it was thereafter not within the power of the Congress, or the président 
acting under subséquent législation, to reserve or appropriate such lands 
or any part thereof to any other use; that the state had a perfect right 
to sell such lands in anticipation of the survey, and, upon such survey 
being made and approved, it inured to the benefit of the state and its 
grantees and operated to vest absolute title in f ee thereto. 

From this premise it is argued that, notwithstanding the décision of 
the Land Department to the contrary, a perfect title to the lands in- 
yolved had vested in Baldwin at the time of the sale by défendant to 
plaintiff and the giving of the guaranty above set out; that the latter 
paper is therefore not to be construed as guaranteeing in Baldwin a 
valid title, which he already had, but as warranting only the regulari- 
ty of the varions steps therein recited as vesting such title; that, so 
construed, the guaranty affords no considération for the notes sued on, 
but they must be held to hâve been given under a misapprehension by 
défendant of his légal obligation thereunder. From this statement it 
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will be observed that the essential question upon which the défense 
rests is whether the language of the enabling act is susceptible of the 
construction which défendant thus seeks to place upon it. 

In reaching his conclusion that title to the lands involved never vested 
in the state of Oregon, the Secretary of the Interior said in his opin- 
ion: 

"It is a well-established princlple that the tltle of the state to the granted 
sections does not vest until they hâve been deslgnated by an approved survey, 
and that, until the survey of the lands and the vesting of title, Congress has 
absolute power and contre! over the granted sections, and may dispose of 
them in any manner it may deem proper, leavlng the state to Its right to 
indemnlty therefor. That has been so frequently determined by the Suprême 
Court as to be no longer a subject of controversy Heydenfeldt v. Daney 
Gold Mining Co., 93 TJ. S. 634 [23 L. Ed 995]. Furthermore, the question was 
direct] y decided in Minnesota v. Hitchcock, 185 U. S. 373-400 [22 Sup. Ct. 
650, 46 L. Ed 954] ; the school grant to the state of Minnesota being totidem 
verbis the same as the grant to the state of Oregon. In that case the court 
said that 'the act of admission with its clause in respect to^ school lands was 
not a promise by Congress that under ail circumstances, either then or in the 
future, thèse spécifie school sections were or should become the property of 
the state. The possibility of other disposition yvas contemplated, the right of 
Congress to make it was recognized, and provision made for the sélection of 
other lands in lieu thereof.' See, also, Wisconsin v. Hitchcock, 201 U. S. 202 
[26 Sup. Ct 498, 50 L. Ed. 727]." 

Thèse views of the Honorable Secretary would seem to be fully sus- 
tained by the authorities ref erred to by him. 

Thus in Heydenfeldt v. Daney G. M. Co., there cited, involving a con- 
struction of the Nevada enabling act, which, unlike the one under con- 
sidération, contained express terms of présent grant of the sixteenth 
and thirty-sixth sections, the court, in a controversy arising between the 
plaintiff, a patentée of the state of a part of a sixteenth section, and the 
défendant holding a subséquent minerai patent from the United States 
based on an entry made after the admission of thè state, but prier to the 
survey of the land, after a careful review of the provisions of the act 
and a considération of the sensé in which it should be construed, 
reached the conclusion that the title to the land involved had never 
vested in the state, and that the minerai title should prevail. It is there 
said: 

"Thla interprétation, although seemlngly contrary to the letter of the stat- 
ute, is really within its reason and spirit It accords with a wise public pol- 
icy, gives to Nevada ail she could reasonably ask, and acquits Congress of 
passing a law which in its efCects would be unjust to tlie people of the terri- 
tory. Besides, no other construction is consistent with the statute as a whole, 
and answers the évident intention of its makers to grant to the state in pres- 
senti a quantity of lands equal in amount to the sixteenth and thirty-sixth 
sections in each township. Until the status of the lands was flxed by a sur- 
vey, and they were capable of identification, Congress reserved absolute power 
over them ; and if, in exercising it, the whole or any part of a sixteenth or 
thirty-sixth section had been disposed of, the state was to be eompensated by 
other lands equal in quantity, and as near as may be in quality. By this 
means the state was fully indemnifled, the settlers ran no riskof losing the 
labor of years, and Congress was left free tq legislate touching the national 
domain in any way it saw fit, to promote the public Interests." 

So in Minnesota v. Hitchcock, 185 U. S. 373, 22 Sup. Ct. 650, 46 L. 
Ed. 954, involving the granting clause of school lands in the Minnesota 
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enabling act, which, as suggested by the Secretary of the Interior, îs în 
the précise terms of the grant to Oregon, in a controversy over lands 
found upon survey to be embraced within sixteenth and thirty-sixth 
sections, but where, at the time of the admission of the state and the 
date of the survey, the lands were within an Indian réservation, it was 
he!d, after an exhaustive examination of the question, that the lands, 
being thus reserved at the date of survey, were not "public lands," 
within the meaning of the grant, and the title of the state had not at- 
tached. To quote one or two of the more pertinent passages from that 
case, after referring to the school land clause it is said : 

"It will be percelved that thls grant was of 'public lands.' It was held In 
Newhall v. Sanger, 92 U. S. 761, 763 [23 L. Ed. 769] that: 'The words "pub- 
lic lands" are habitually used in our législation to deseribe such as are sub- 
ject to sale or other disposai under gênerai laws.' • * ♦ 'We agrée that, 
until the survey of the township and the désignation of the spécifie section, 
the right of the state rests in compact, binding, it is true, the public faith, 
and dépendent for exécution upon the polltlcal authorities.' * * • But, 
while this is trué; it is also true that Congress does not, by the section mail- 
ing the school land grant, either In letter or spirit, bind itself to remove ail 
burdens which may rest upon lands belonging to the government within the 
state, or to transform ail from thelr existing status to that of public lands, 
strictly so called, in order that the school grant may operate upon the sec- 
tions named. It is, of course, to be presumed that Congress will act in good 
faith ; that it will not attempt to impair the scope of the school grant ; that it 
intends that the state shall receive the particular sections or their équivalent 
in ald of its publie school System. But considérations may arise which will 
justify an appropriation of a body of lands within the state to other purposes, 
and, if those lands hâve n&ver become public lands, the power of Congress 
to deal with them is not restricted by the school grant, and the state must seek 
relief in the clause which gives It équivalent sections. If, for instance, Con- 
gress in its judgnient believes that, within the limits of an Indian réservation 
or unceded Indian country (that is, within a tract which is not strictly public 
lands), certain lands should be set apart for a public park, or as a réserva- 
tion for mllitary purposes, or for any other public uses, it has the power, 
notwithstanding the provisions of the school grant section." 

And finally it is said : 

"In other words, the act of admission with its clause In respect to school 
lands was not a promise by Congress that under ail circumstances, either 
then or in the future, thèse spécifie school sections were or should become the 
property of the state. The possibility of other disposition was contemplated, 
the right of Congress to make it was recognized, and provision made for a 
sélection of other lands in lieu thereof." 

The case of Wisconsin v. Hitchcock, 201 U. S. 202, 26 Sup. Ct. 498, 
50 L. Ed. 727, involves the same principles. 

Thèse authorities would seem to be conclusive of the présent ques- 
tion unless this case is excepted from the principles thus announced by 
the décision in Beecher v. Wetherby, 95 U. S. 523, 24 L. Ed. 440, the 
sole reliance of défendant to sustain the contentions advanced in sup- 
port of his défense. In that case, considering the act for the admission 
of Wisconsin and the effect of the clause granting the sixteenth sec- 
tions for school purposes, it is said by the court, speaking through Mr. 
Justice Field : 

"It matters not whether the words of the compact be considered as merely 
promissory on the United States, and constltuting only a pledge of a grant in 
future, or as operatlng to transfer the title to the state upon her acceptanee 



COBBAN V. HYDB 485 

of the propositions as soon as the sections could be afterwards Identifled by 
the publie surveys. In elther case, the lands which might be embraeed within 
those sections were appropriated to the state. They were withdrawn from 
any other disposition, and set apart from the public domain, so that no sub- 
séquent law authorizing a sale of it could be construed to èmbrace them, al- 
though they were not specially excepted. Ail that afterwards remained for 
the United States to do with respect to them, and ail that could be legally 
done under the compact, was to identify the sections by appropriate surveys. 
« * * They could not be dlverted from their appropriation to the state. 
* * * Wifh this identification (by survey) of the sections, the title of the 
state, upon the authority cited, became complète, unless there had been a 
sale or other disposition of the property * * * previous to the compact 
with the state. No subséquent sale or other disposition, as already stated, 
could defeat the appropriation." 

Défendant contends that this language had the effect to overrule 
Heydenfeldt v. Daney and to create a rule of property which must 
be read into the contract between the parties hère and which could 
not be thereafter afïected by the case of Minnesota v. Hitchcock, de- 
cided subsequently to the making of that contract. While, considered 
apart from the facts with référence to which it was used, this lan- 
guage might be regarded at first glance to be somewhat at variance 
with the principles announced in the cases referred to, when read with 
référence to the case before the court, that seeming inconsistency fades, 
out, and the case is found not to be out of harmony with either Hey- 
denfeldt V. Daney or the subséquent case of Minnesota v. Hitchcock. 
The court was there considering a case where, at the time of the sur- 
vey of the land in controversy (a sixteenth section), the only obstacle 
standing in the way of the vesting of title in the state under its school 
grant was the Indian title covering it, but which latter the government 
had thereafter removed by treaty with the Indians ; and the question 
before the court was whether a patent issued by <he state after the 
Indian title had been wiped out should prevail to carry title over a 
patent from the United States issued under an act of Congress sub- 
sequently passed providing for a sale of the Indian lands. The court 
held, in substance, that when the Indian title was disposed of under 
the treaty, and, there having been no other disposition of the land by 
the United States up to that time, the title to the school lands within 
the réservation, they having been previously identified by survey, im- 
mediately vested in the state, and that it was not thereafter in the 
power of Congress to make other disposition of such lands ; that the 
act providing for the sale of the Indian lands must therefore be con- 
strued as not intended to apply to the school sections embraeed within 
the limits of the larger tract directed to be sold. 

Addressed to such a case, the language quoted is strictly applicable ; 
but that it has no proper appHcation to a case like this, where, before 
the définition of the land by survey, the government had seen fit to 
reserve it for other use and thereby interpose a bar to the vesting of 
title in the state, is quite as obvious. The distinction between that 
case and the présent is aptly stated in Minnesota v. Hitchcock, where 
the case is cited and the language relied upon by défendant is quoted 
and fully considered, and where, referring to the question there de- 
cided, the court say: 
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"But this case stands on entlrely différent grounds. Before any snrvey of 
the lands, before the state right had attaclied to any particular sections, tbe 
United States made a treaty or ajrreement witti the Indians, by which they 
aecepted a cession of tlie entire tract under a trust for its disposition in a 
particular way. The question is not as to the construction of two separate 
statu tes, but as to the scope and effect to be given to a treaty or agreement 
with the Indians, and whether it is to be narrowed In its scope by any rules 
applicable to the construction of statutes, rules with which It is not to be sup- 
posed the Indians were familiar." 

That Beecher v. Wetherby is to be given no siich effect as that con- 
tended for hère is thus fully disclosed by the discussion in the Minne- 
sota case ; and that it was not regarded as in any way infringing upon 
the principles announced in Heydenfeldt v. Daney is made manifest by 
the fact that the latter case is therein cited and approved. 

[2] From thèse considérations it must be held, in accordance with 
the ruling of the Secretary of the Interior, that title to the lands in 
question never vested in the state of Oregon, and that consequently 
it did not pass to Baldwin under his patent. It follows that the ef- 
fect of defendant's guaranty cannot be limited as daimed, but must 
be construed in accordance with the fair implication of its terms, and, 
as défendant himself has heretofore construed it, as guaranteeing the 
validity of Baldwin's title. So construed, the défense of want of con- 
sidération cannot prevail. This conclusion renders it unnecessary to 
notice the further ground of recovery urged by plaintiff. 

L,et judgment be entered for the plaintiff for the amount due on 
the notes, with in ter est as prayed, together with an attorney's fee of 
$400. 



UNITED STATES ex rel. ATTORNET GENERAL v. LOUISVILLB 

& N. R. CO. 

(District Court, W. Efc. Kentucky. March 25, 1914.) 

1. Commerce (§ 87*) — Mandamtjs — Performance of Duty bt Carriers En- 

QAGED IN Interstate Commerce — Statutort Provisions. 

Interstate Commerce Act (Act Feb. 4, 1887, c. 104, 24 Stat. 386 [U. S. 
Comp. St. 1901, p. 3169]) §' 20, authorizing the court on application to 
compel by mandamus a carrier within the Interstate Commerce Act to 
comply with the provisions thereof, does not confer on the court power 
to compel by mandamus, in ald of an investigation by the Interstate Com- 
merce Commission pursuant to a résolution of the Senate requlring the 
investigation, a railroad to disclose the amount of stocks and bonds of 
another railroad company it owns or controls, and whether the two rail- 
roads serve the same territory in whole or in part, and whether, under 
separate ownershlp, they will be competitors, and other faets showing 
further relations between the two rallroads, and showing whether such 
relations restrict compétition and maintain fixed rates ; slnce the inves- 
tigation does not relate to Interstate commerce as regulated by the Inter- 
state Commerce Act, but relates perhaps to other législation, such as the 
anti-trust act. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 139; Dec. 
Dig. § 87.*] 

2. Commerce (§ 87*) — Mandamus — Privileged Communications. 

Mandamus will not lie under Interstate Commerce Act (Act Feb. 4, 
. 1887, c. 104, 24 Stat. 386 [U. S. Comp. St. 1901, p. 3169]) § 20, to compel 

•For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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a disclosure of privileged communications between an indlvidual and hls 
counsel. 

[Ed. Note. — For other cases, see Commerce, Cent Dig. § 139; Dec. 
Dig. § 87.»] 

3. Statutes (§ 263*) — Construction — Retbospective Effect. 

Statutes are presumptlvely prospective in opération, and courts will 
refuse to give them a rétrospective efCect, unless the intention to the con- 
trary Is so clear and positive as by no reasonable possibility to admit of 
any other construction. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. §§ 344, 349; Dec. 
Dig. § 263.*] 

4. Commerce (§ 87*) — Mandamus — Production of Papers — DiacBEiiON or 

Court — Statutort Provisions. 

Where the pétition for mandamus under the Hepburn Act (Act June 
29, 1906, c. 3.591, 34 Stat. 584 [U. S. Comp. St. Supp. 1911, p. 1284]), au- 
thorizing the Interstate Commerce Commission to requlre the production 
of accounts, records, and memoranda, demands the production of papers 
which had their orlgln before the act, and the allégations of the pétition 
are vague wlth respect to what papers should be produced, so that the 
court may not see what portions of the papers may be privileged com- 
munications between attorney and client and what not, or what part of 
them may be withln the Interstate Commerce Act and what not, the court 
In its discrétion will refuse the writ. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 139 ; Dec. Dig. 
§87*] 

Mandamus by the United States, by its Attorney General, against the 
Louisville & Nashville Railroad Company. Dismissed, without préj- 
udice. 

George Du Relie, Dist. Atty., of Louisville, Ky., and P. J. Far- 
rell, of Washington, D. C., for the United States. 

Henry L. Stone, Helm Bruce, and E. S. Jouett, ail of Louisville, 
Ky., for Louisville & N. R. Co. 

EVANS, District Judge. The act to regulate commerce (Act Feb. 
4, 1887, c, 104, 24 Stat. 379 [U. S. Comp. St. 1901, p. 3154]), after 
providing (section 1) that it shall apply to any common carrier or car- 
riers engaged in the transportation of passengers or property f rom one 
State or territory of the United States or the District of Columbia to 
any other state or territory of the United States or to any adjacent 
f oreign country, but that its provisions should not apply to the trans- 
portation of passengers or property wholly within any state, pro- 
vides that ail charges for such transportation shall be reasonable and 
just, that ail classifications of property for transportation shall be just 
and reasonable, and (sections 2 and 3) that unjust discrimination shall 
be unlawful, and that no undue or unreasonable préférence shall be 
given to any shipper, and (section 5) that it shall be unlawful to pool 
freights, and the Interstate Commerce Commission is given authority 
to détermine questions of compétition or possible compétition. By 
section 6 it is provided that certain schedules of rates, fares, and 
charges shall be filed and established, and that due notice thereof shall 
be given. Section 6 also provides that every common carrier subject 
to the act shall file with the Interstate Commerce Commission copies 

•For other cases ses same topie & § numbek In Dec. & Am. Digs. 1907 to flate, & Rep'r Indexes 
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of ail côntracts, agreements, or arrangements with other commun car- 
riers of any arrangements affected by tlie act, and also provides tliat 
no common carrier shall engage in such transportation unless it files 
and publishes such schedules of rates. The Interstate Commerce Com- 
mission established by the act is given wide and extensive powers, 
among which (section 12) is the authority to inquire into the manage- 
ment of the business of ail common carriers subject to the provisions 
of the act, and the commission is required to keep itself informed as to 
the manner and method in which such business is conducted, with the 
right to obtain f rom such common carriers fuU and complète informa- 
tion necessary to enable the commission to perform the duties and car- 
ry out the objects for which it was created, and upon the request of 
the commission it is made the duty of the district attorney of the 
United States to whom it may apply to institute in the proper court 
necessary proceedings for the enforcement of ail the provisions of this 
act for the punishment of ail violations thereof. By section 20 the 
commission is authorized to require from ail carriers subject to the 
act annual reports, and it may prescribe the method of making them, 
and such annual reports are required to show in détail its capital stock 
and many other items specified in that section. This section further 
provides that the commission may, in its discrétion, prescribe the forms 
of any and ail accounts, records, and memoranda to be kept by car- 
riers subject to the provisions of the act inchiding the accounts, rec- 
ords, and memoranda of the movement of traffic as well as receipts 
and expenditures of money. The commission is authorized at ail times 
to hâve access to ail accounts, records, and memoranda kept by car- 
riers subject to the act, and it is provided that it shall be unlawful for 
such carriers to keep any other accounts, records, or memoranda than 
those prescribed or approved by the commission, and the commission 
is authorized to employ spécial agents or examiners who shall hâve 
authority under the order of the commission to inspect and examine 
any and ail accounts, records, and memoranda kept by such carriers. 
The section prescribes penalties for the failure on the part of the car- 
rier to keep such accounts, records, and memoranda on such books as 
may be prescribed by the commission or for a refusai to submit such 
accounts, records, or memoranda as are kept to the inspection of the 
commission or any of its authorized agents or examiners. This section 
contains a clause which reads thus: 

"That the Circuit and District Courts of the United States shall hâve 
jurisdiction, upon the application of the Attorney General of the United 
States at the request of the commission, alleglng a failure to comply with 
or a violation of any of the provisions of said act to regulate commerce 
or of any act supplementary thereto or amendatory thereof by any common 
carrier, to issue a writ or wrlts of mandamus eoinmanding such common car- 
rier to comply with the provisions of said acts or any of them." 

On February 7, 1914, the United States by its Attorney General filed 
in this court a pétition in which, among other things, it is alleged : 

"That by section 12 of said act, as amended, said commission is authorized 
and required : To inquire into the management of the business of ail com- 
mon carriers subject to the provisions of said act, to keep itself informeÛ 
as to the manner and method In which said business is conducted ; to obtain 
from such common carriers f ull and complète information necessary to enable 
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sald commission to perform the duties and carry ont the objects for whJch 
It was ereated ; and to exécute and enf orce the provisions of said act. 

"That by said section 12 it is provided that, upon tlie request of said com- 
mission, it shall lie tlie duty of any district attorney of tlie United States to 
instltute In tlie proper court and to prosecute under the direction of the 
Attorney General of the United States ail . necessary proceedings for the en- 
forcement of the provisions of sald act and for the punishment of ail viola- 
tions thereof. 

"That on the 6th day of November, 1913, a resolution was considered by 
unanlmous consent in the Senate of the United States and agreed to by said 
Senate, in words and figures as foUows, to wlt: 

"Resolution. 

"Resolved, that the Interstate Commerce Commission be, and the same la 
hereby, directed to investlgate, taking proof and employing counsel If neces- 
sary, and report to the Senate as soon as practlcable: 

"First. What amount of stock, bonds, and other seeurities of the Nashvllle, 
Chattanooga & St. Louis Railvvay is owned or controlled by the Louisville 
& Nashvllle Rallroad. 

"Second. What other rallroad or railroads In the terrltory served by the 
Louisville & Nashvllle Rallroad and the Nashvllle, Chattanooga & St. Louis 
Rallway hâve been purchased, leased, controlled, or arrangements entered 
into wlth, for the purpose of controlllng by either the Louisville & Nashvllle 
Kailroad or the Nashvllle, Chattanooga & St. Louis Rallway, 

"Third. Whether the Louisville & Nashvllle Rallroad and the Nashvllle, 
Chattanooga & St. Louis Rallway serve the same terrltory In whole or In 
part, and whether, under separate ownershlp, they would be compétitive to 
the various points in thelr terrltories. 

"Fourth. Any other fact or facts showlng or tending to show the further 
relations between the Louisville & Nashvllle Rallroad and the Nashvllle, 
Chattanooga & St. Louis Rallway, and any fact or facts showlng or tending 
to show whether thèse relations restrict compétition and maintain flxed rates. 

"Fifth. The terms of the lease of the Nashvllle & Decatur Rallroad by 
the Louisville & Nashville Rallroad, and what amount, if any, of stock, 
bonds, and other seeurities of the Nashvllle & Decatur Rallroad and of the 
Lewlsburg & Northern Rallroad are owned by the Louisville & Nashvllle 
Rallroad or any of Its subsidlaries or holding companles. 

"Sixth. Whether the Nashville & Decatur Rallroad, the Lewlsburg & North- 
ern Rallroad, and the Louisville & Nashvllle Rallroad serve the same ter- 
rltory In whole or in part, and whether, under separate ownershlp, thèse 
railroads would be compétitive between various points in thelr terrltories. 

"Seventh. Any other fact or facts showlng or tending to show the further 
relations between the Louisville & Nashville, the Nashville & Decatur Rall- 
road, and the Lewlsburg & Northern Rallroad, and any fact or facts show- 
lng or tending to show whether thèse relations restrict compétition and main- 
tain and flx rates. 

"Eighth. Any fact or facts showlng or tending to show: (a) The relations 
between the Louisville & Nashville Rallroad, the Nashville, Chattanooga & 
St. Louis Rallway, the Tennessee Midland Rallroad, the Tennessee, Paducah 
& Alabama Rallroad, and any other railroads that hâve been purchased or 
leased by either or both of sald rallroad companles, and whether such rela- 
tions restrict compétition and maintain and flx rates; and (b) whether the 
lease of the Western & Atlantic Rallroad by the Nashvllle, Chattanooga & 
St. Louis Rallway from the state of Georgia, and the arrangement made 
between the Louisville & Nashvllle and the NashvUle, Chattanooga & St. 
Louis Rallroad, by which the former uses the tracks of the said Western 
& Atlantic Rallway, restrict compétition, restrain trade, and détermine and 
ûx rates. 

"Ninth. Any fact or facts showlng or tending to show whether the owner- 
shlp of the Louisville & Nashvllle Rallroad and the Nashville, Chattanooga 
& St. Louis Rallway of any rallroad terminais or terminal companles, steam- 
boats and steamboat Unes upon the Cumberland and Tennessee rivers, and 
any dock or dockyards at Pensacola, New Orléans, Mobile, or other seaport, 
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establlshes a monopoly and restricts compétition and détermines and fixes 
rates. 

"Tentli. Any fact or facts showing or tending to show wlietlier an agree- 
ment or arrangement has been entered into between the Louisville & Nash- 
ville and other railroad compauies for the purpose of preventing compétition 
from entering Into any of the territory served by the Louisville & Nashville 
Railroad, in considération of the Louisville & ><ashville Kailroad agreeing 
not to enter into certain other territory, or in considération of any other 
agreemeut or arrangement. 

"Eleventh. What amount of stock, if any, the Atlantic Coast Line, or At- 
lantic Coast Holding Company ovifus in the Louisville & Nashville Railroad, 
and in the Atlantic Coast Line, and whether the ovvnership by such hold- 
ing Company of a majority of stock in both of the aforesaid railroads tends 
to restrict compétition and maintain and flx rates. 

"Twelfth. What amount. If any, the Louisville & Nashville Railroad, the 
Nashville, Chattanooga & St. Louis Railway, the Nashville & Decatur Rail- 
road, and the Lewlsburg & Northern Railroad, ail or any of them, hâve sub- 
scribed, expended, or contributed for the purpose of preventing other rail- 
roads from entering any of the territory served by any of thèse railroads for 
maintaining political or législative agents, for contributing to political cam- 
paigns, for creating sentiment In favor of any of the plans of any of said 
railroads. And 

"Thirteenth. (a) The number of free annual passes ; (h) the number of f ree- 
trip. passes ; (c) the number of every kind of free passes issued by each 
of said railroads each year since January flrst, nineteen hundred and eleven, 
to members of législative bodies and other public officiais; (d) the total 
mileage traveled upon free passes Issued. under each of the above classifica- 
tions; and (e) the amount in money the free passes Issued under each of the 
above-mentioned classifications would equal at the regular rates for such 
service o( each of the above-named railroads. 

"That prior to the times hereinafter mentioned said commission, for the 
purpose of enabling it to perform the duties imposed upon it by said act 
as aforesaid, duly appointed two spécial agents and examiners, namely, Will 
H. Carleton and Paul H. Lavsrence, and duly authorized them to inspect 
and examine the aecounts, records, and memoranda of said défendant, and 
said Carleton and Lavprence continuously since said appointment bave been 
and still are duly appointed and authorized agents and examiners of said 
commission with authority as aforesaid. 

"That heretofore, to wit, on the 4th day of February, 1914, the said com- 
mission By and through said Carleton, agent and examiner as aforesaid, ap- 
plied to and made demand of said défendant and to and of its flrst vice prési- 
dent, W. L. Mapother, the officer of said défendant in charge and control of 
the aecounts, records, and memoranda of said défendant, and to and of other 
ofHcers and agents of said défendant for access to and opportunity to examine 
the aecounts, records, and memoranda kept by said défendant prior to August 
28, 1906, and the said défendant and said Mapother, vice président as afore- 
said, and said other officers and agents of défendant f ailed and ref used to 
comply with the provisions of said act to regulate commerce and violated 
the provisions of said act, and failed and refused to give either to said 
commission or to said Carleton, agent and examiner as aforesaid, access 
to or opportunity to examine said aecounts, records, and memoranda of said 
défendant made prier to said August 28, 1906. 

"And that heretofore, to wit, on February 4, 1914, said commission, by and 
through said Carleton, agent and examiner as aforesaid, applled to and made 
demand of said défendant and to and of its flrst vice président, W. L. Mapother, 
the oflScer of said défendant in charge and control of the aecounts, records, 
and memoranda of said défendant, and to and of other oflicers and agents 
of said défendant for access to and opportunity to examine the aecounts, 
records, and memoranda kept by said défendant on and subséquent to said 
August 28, 1906, including the correspondence recelved by said défendant 
on and subséquent to said date and copies of the correspondence sent ont 
by said défendant on and subséquent to said date, and also the indexes 
pertaining to said correspondence and copies of correspondence, and that 
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said défendant and sald Mapother, vice président as aforesaid, and said 
otlier oflicers of said défendant, failed and refused to comply with the provi- 
sions of said aet to regulate commerce and vlolated the provisions of said 
act, and failed and refused to give eittier to sald commission or to said 
Carleton, agent and examiner as aforesaid, access to or opportunity to ex- 
amine sald accounts. records, and memoranda of said défendant, tliat is to 
say, that sald défendant and its said oflicers and agents failed and reftised 
to give eltlier to sald commission or to said Carleton, agent and examiner 
as aforesaid, access to or opportunity to examine sald correspondence re- 
ceived by said défendant on and subséquent to sald August 28, 1906, or the 
copies of correspondence sent out by sald défendant on and subséquent to 
said date, or the Indexes kept with respect to said outgoing and incomlng 
correspondence by said défendant, and said défendant and its sald officers 
and agents failed and refused to give elther to sald commission or to sald 
Carleton, agent and examiner as aforesaid, access to or opportunity to 
examine other accounts, records, and memoranda of sald défendant made 
on and subséquent to said August 28, 1906. 

"That In pursuance of said commlsslon's duty under the law and In obé- 
dience to said resolution of the Senate hereinbefore set out, and to enable 
sald commission to perform the functions for whlch It was created, It be- 
came and was the duty of sald commission to obtain access to and to ex- 
amine, by and through its spécial agents and examlners as aforesaid, ail of 
sald accounts, records and memoranda, Includlng said correspondence, copies 
of correspondence, and indexes thereto, and it becamè and was the duty of 
sald défendant and Its ofBcers and agents to give access to sald commission 
and its agents and examlners to sald accounts, records, memoranda, cor- 
respondence, copies of correspondence, and Indexes, and to give to sald 
commission and said agents and examlners opportunity to examine and In- 
spect sald accounts, records, memoranda, correspondence, copies, and In- 
dexes. 

"Wherefore plalntff prays the court to issue a vrrit of mandamus command- 
ing sald Loulsville & Nashville Railroad Company, common carrier as afore- 
said, to comply with sald provisions of said acts of Congress, and to give ac- 
cess to the accounts, records, and memoranda of said défendant and the said 
correspondence, copies of correspondence, and Indexes thereto, and to af- 
ford opportunity to examine the same to sald commission and its sald agents 
and examlners, and to-glve such access to and opportunity to examine the 
sald accounts, records, and memoranda made and kept by and for sâld de- 
fendant both before, on, and subséquent to August 28, 1906, Includlng cor- 
respondence, copies of correspondence, and Indexes thereto, and other indexes 
to sald accounts, records, and memoranda, and plalntifC prays for ail proper 
relief." 

The defendant's answer contains four separate paragraphs, each 
of which States a separate matter of défense. Their substance may, 
we think, be succinctly, and for the présent purpose sufficiently, 
stated as follows : 

First. The first paragraph, after certain déniais, states facts up- 
on which the défendant insists that it had exhibited to the agent 
of the Interstate Commerce Commission ail the accounts, records; 
and memoranda and other papers which the law required it to 
show, and had withheld none which it was its duty to exhibit. It 
avers that it was not required to do so, and for that and other rea- 
sons it did not exhibit varions papers described in gênerai terms 
which the law did not require it to show the examiner, many of 
which were privileged communications between the varions depart- 
ments of its officiai work, including those between the défendant 
and its attorneys, but which had no relation tO anything coming 
within the act. 
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Second. The défendant, in paragraph 2 of its answer, pleads ex- 
emption under the fourth of the articles of amendments to the Con- 
stitution of the United States from the searches sought to be made 
by the examiner upon the ground that those searches are unreason- 
able. 

Third. The third paragraph sets up the order of the Interstate 
Commerce Commission made on November 10, 1913, and whicb 
was served on défendant on November 13th, and which order di- 
rected certain steps to be talcen in order to carry into eflfect the 
resolution passed by the Senate and set forth in plaintifï's pétition. 
This order, it is claimed, has not been followed by the examiner 
in this instance. 

Fourth. The answer endeavors to show that the défendant had 
fully complied with the demand of the commission and its examiner 
in respect to the free passes it had issued since January 1, 1911, by 
giving to the examiner a full exhibition of ail the facts in respect 
thereto. 

In the view we feel compelled to take of the case we think it unneces- 
sary to dwell upon the défense set up in paragraph 2 of the answer 
in respect to the fourth amendment to the Constitution. 

With equal brevity may we dispose of the fourth défense because 
it is admitted at the bar that, so far as the inquiry respecting the 
free passes is concerned, full and satisfactory information has been 
given to th« examiner by the défendant. 

[ 1 ] This leaves for considération only the défense set up in the fîrst 
and that set up in third paragraphs of the answer. We shall state 
with brevity our views upon each of thèse défenses, circumstances 
not favoring an elaborate discussion of them, even if that were nec- 
essary or désirable. Indeed, the third paragraph may be easily dis- 
posed of. 

In the case of Hein v. Levée Com'rs, 19 Wall, at page 660, 22 L. 
Ed. 223, the Suprême Court, speaking through Mr. Justice Miller, 
said: 

"Mandamus is essentially and exclusively a common law remedy and is 
unknown to the equity practice. But if this were othervvise it is the well 
settled doctrine of this court that the Circuit Courts can not use the writ 
of mandamus as an original and independent remedy, but are limited to its 
use as a process in the enforcement of rights when jurisdiction has been 
already acquired for other purposes." 

This is the gênerai rule, but the act to regulate commerce gives the 
court jurisdiction and power to issue writs of mandamus in certain 
cases for the enforcement of the act, but in no way can it be con- 
strued to confer upon the court power to enf orce by that writ a resolu- 
tion of the Senate alone ; such resolution being no part of the act and 
not being a law of the United States. This was so obvions that tht 
learned district attorney frankly admitted that the Senate resolution 
could not be enforced in that manner, and in open court di&claimed 
any purpose to seek relief upon that ground. 

■ In thèse circumstances we may lay to one side the Senate resolution 
as such, though, if there can be found in it anything which aiso cornes 
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vvithin the provisions of the act to regulate commerce, the relief sought 
in this case might be grantable, even if the Senate resolution also 
contained it. A careful examination of the plaintiff's pétition, the act 
to regulate commerce, and the Senate resolution has resulted in the 
conclusion tliat except in the thirteenth clause of the Senate resolu- 
tion, which relates to the inquiry as to free passes issued, that resolu- 
tion, under no admissible interprétation, relates to Interstate commerce 
as regulated by the act. It relates possibly to other législation, such as 
the Anti-Trust Act (Act July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. 
St. 1901, p. 3200]), but not to the act regulating commerce between 
the States. This being so, that clause of the act to regulate commerce 
which gives the court power to issue writs of mandamus does not 
embrace a case outside the latter act. 

As in the Harriman Case, 211 U. S. 417 et seq., 29 Sup. Ct. 115, 53 
L. Ed. 253, it is claimed hère that the gênerai language of the act 
confers unlimited authority upon the Interstate Commerce Commis- 
sion and its agents, whether or not the court can see how what is de- 
manded affects Interstate commerce. In the opinion in that case 
Mr. Justice Holmes gave a graphie description of the broad construc- 
tion insisted upon by the commission, and indeed it must be confessed 
that much support to thèse claims has been given by the Suprême 
Court in other cases and by Congress. We think it not unlikely that 
there are few limits which can safely be fixed by the lower fédéral 
courts upon the opération of the clause of the act bestowing power 
upon the commission. Nevertheless, we think it clear that the Senate 
resolution, not being a law, cannot bring this case within section 20 
of the act to regulate commerce in respect to the writ of mandamus. 
Whatever the Senate itself might do in other directions in order to 
obtain the information it desires, the courts hâve no authority to aid 
its resolution by issuing a writ of mandamus. This being so, we shall 
confine our examination to the question whether, when ail that relates 
to the Senate resolution is taken out of the plaintiff's pétition, anything 
sufficiently appears to entitle it to the relief it seeks. Several proposi- 
tions may be considered as bearing upon the gênerai resuit, and each 
will be briefly noticed. 

[2] (a) The principle that communications between an individual 
and his counsel are privileged has been so of ten and so long held that 
it will take a court higher than this to upset so old, so necessary, and 
so wise a principle. That this principle is imbedded in our juris- 
prudence is clear from cases like Connecticut Mutual Life Ins. Co. v. 
Schaefer, 94 U. S. 458, 24 L. Ed. 251, and many others which might 
be cited. We need not further elaborate this proposition, but con- 
clude that the fourth amendment to the Constitution and gênerai prin- 
ciples of sound jurisprudence should prevent the issuing of any writ 
of mandamus which would require the production of papers or state- 
nients within the purview of the rule we hâve stated. The intention 
of Congress to abrogate the rule has not been made manifest and 
will not be presumed. 

[3] (b) The question whether the provisions of the so-called Hep- 
burn Act (Act June 29, 1906, c. 3591, 34 Stat. 584 [U. S. Comp. St. 
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Supp. 1911, p. 1284]), which authorizes the commission to require 
the production of accounts, records, and memoranda, should so far 
hâve a rétrospective effect as to authorize the commission to enforce 
such production if the accounts, records, and memoranda were made 
previous to August 28, 1906, when the Hepburn Act went into effect, 
was argued with great abihty. The gênerai ruie is that statutes are 
presiimed to be prospective in opération, and the courts will refuse 
to give a rétrospective effect to them unless the intention to the con- 
trary is soclear and positive as by no reasonable possibility to admit 
of any other construction. But vvhether this gênerai principle should 
be applied hère admits of enough doubt to incline us to pass the 
question by, inasmuch as its definite settlement is not essential to the 
décision of the case. 

[4J (c) But granting a writ of mandamus is always matter of sound 
discrétion. To say the least, there certainly is grave doubt whether 
the court can compel the défendant to exhibit those papers to the 
commission which are ordinarily held to be privileged, such as com- 
munications between client and attorney. 

There is grave doubt also whether a proper interprétation of the 
Hepburn Act should so far give it a rétrospective opération at this 
late day as to authorize the court to compel the défendant to produce 
papers which had their origin before that act went into eft'ect in 
August, 1906, and with ail the allégations of plaintiff's pétition in 
référence to the Senate's resolution ehminated, as we think should be 
and has been donc, we hâve concluded that the writ of mandamus can- 
not be properly or discreetly based upon the extremely vague alléga- 
tions which will then alone remain in the plaintiff's pétition and which 
insist upon the production of ail the papers as to which we hâve in- 
dicated the doubts just expressed. 

It is diiïicult in thèse circumstances to see how there could be any 
such definite and distinct directions to the défendant as would guard 
its rights, while at the same time enforcing the performance of its 
duties. We think the court, in its discrétion, should not grant the 
writ unless it can clearly and definitely define the duty it imposes upon 
the person it commands. This the court cannot do under the vague 
and gênerai .allégations of the pétition. Ail thèse reasons combined 
hâve led us to the conclusion that the motion of the plaintift" should 
be denied. 

We think, also, that the action should be dismissed. As already 
indicated, the allégations of plaintiff's pétition are too meager and too 
vague, after everything in the case respecting the Senate résolution 
has been eliminated, to fairly afford a basis of any spécifie relief. If 
that pleading had stated with clearness, though necessarily in gên- 
erai terms, the exact records or papers of the défendant, an ex- 
amination of which had been demanded.and refused and so that the 
court might see from plaintiff's pleading or from the testimony wliat 
portions of them might (if the descriptions were accurate) be priv- 
ileged and what not, or what part of them might be within the act 
and what not, we might be able to direct in a writ of mandamus 
what parts of such records should be exhibited to the examiner and 
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what not. But the meager, vague, and extremely gênerai statements 
now remaining in the pleading, even when considered in connection with 
the testimony, do not disclose in adéquate form information sufficient 
to enable the court to act in determining the questions of importance 
to which it is asked to respond. To grant the writ in the broad and 
gênerai, not to say unlimited, terms asked for might indeed uphold 
plaintiff's contention as to the powers of the Interstate Commerce 
Commission, but might be perilously near the unreasonable search 
forbidden by the Constitution. If the plaintiff had propounded claims 
to relief in such separately stated propositions as were based upon a 
gênerai but exact description of the class of records which had been 
demanded but which the examiner had failed to obtain, we might then 
be able to discriminate and grant such parts of the relief sought as 
appeared to be proper while denying the rest. But where the plain- 
tiff asks an unlimited roving commission for the examiners without 
making such spécifie averments as will enable the court to discriminate 
in its judgment between what may be properly granted and what 
not, we think no title to any relief is made clear by the plaintiff, who 
must adequately and sufficiently show its claim to be well founded at 
least in part. Hère such confusion exists between what might be 
good and what bad that the court does not think it discreet to grant 
the writ prayed for as the case is now presented. 

Upon reasons such as we hâve indicated, while the action must be 
dismissed, it should be without préjudice, and the judgment will so 
provide. One may be prepared accordingly. 



In re MTJIR. 
(District Court, M. D. Pennsylvania. February, 1914.) 

1. BANKKUPTCY (§ 60*) INVOLUNTABY PeOCBEDINGS APPLICATION FOE Ee- 

CEIVEE. 

In involuntary bankruptcy proceedings, findings by the master that tlie 
alleged bankrupt, knowlng he was in financial"aistress, prepared a bill for 
tlie appolntment of a reeeiver, procured its exécution by his largest ererl- 
itor, bad it flled by his own attorney, and, without subpœna, flled an an- 
swer admitting the allégations of the bill and joining in the prayer, and 
that, while the creditor was nominally plaintiff, the application was really 
made by the debtor, support a conclusion of law that the debtor applied 
for the appointment of the reeeiver. 

[l^d. Note. — For other cases, see Bankruptcy, Cent. Dig. § 80; Dec. Dig. 
§ 60.*] 

2. Bankrttptcy (§ 91*) — Involuntaby Peoceedings — Insolvency of Debtoe 

— Deteemination. 

In such a case, the bill and answer alleging solvency of the debtor, who 
was insolvent as a màtter of fact, amounted to fraud upon the court, and, 
In an application to hâve the debtor adjudged bankrupt, the bankrupt 
court can look beyond the bill and answer to détermine whether the debtor 
was insolveni. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 137-139; 
Dec. Dig: § 91.*] 

•For other cases see same topic & S kumbke in Dec. & Am. Digs. 1907 to date, & Rep'r ladexes 
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3. Bankktjptct (§ 91*) — Involuntabt Phoceedings — Insolvenct of Dkbtob 

—Détermination. 

Where the decree of the court appointing a receiver is silent as to the 
reason for the appointment, the other papers in the case may be consulted 
or évidence aliunde produced in involuntary bankruptcy proeeedings to dé- 
termine the reason for the appointment. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 137-139 ; Dec. 
Dig. § 91.*] 

4. Bankruptcy (§ 60*) — Involuntary Proceedings — Insolvency or Debtob 

— Détermination. 

Under Bankr. Act July 1, 1898, c. 541, § 3a (4), 30 Stat. 546 (U. S. Comp. 
St. 1901, p. 3422), as amended by Act Feb. 5, 1903, c. 487, § 2, 32 Stat. 797 
(U. S. Comp. St. Supp. 1911, p. 1493), provlding that one who, being in- 
solvent, applied for a receiver for hls property, is a bankrupt, the charge 
of insolvency is one to be determined by the bankruptcy court 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 80 ; Dec. Dig. 
i 60.*] 

5. Bankeuptcy (§ 60*) — Involtjntaey Pkoceedings — Insolvency of Debtob 

— Détermination. 

Where the défendant in proceedings for the appointment of a receiver 
was the real plaintlff also, hiding behind the nominal plaintifiC, there 
was no cause before the court, and the proceedings did not prevent the 
bankruptcy court from determining the issue of insolvency at the time 
the application for the receiver was made. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 80 ; Dec. Dig. 
I 60.*] 

6. Bankruptcy (§ 57*) — Involuntaey Proceedings— Acts of Bankruptcy — 

Intent or Bankrupt. 

Under Bankr. Act July 1, 1898, c. 541, § 3, 30 Stat. 546 (U. S. Comp. 
St. 1901, p. 3422), as amended by Act Feb. 5, 1903, c. 487, § 2, 32 Stat. 797 
(TJ. S. Comp. St. Supp. 1911, p. 1493), deflning acts of bankruptcy, it is not 
necessary that the intent be to hlnder, delay, and defraud creditors; it 
being sutEcient if there be either intent. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 67, 66, 69- 
79; Dec. Dig. § 57.*] 

7. Bankruptcy (§ 57*) — Involuntary Proceedings — "Thansfeb." 

One who, being insolvent, applies to the court for the appointment of a 
receiver for Personal property, transfers his property within the mean- 
ing of Baukr. Act July 1, 1898, c. 541, § 1 (25), 30 Stat. 545 (U. S. Comp. 
St. 1901, p. 3420), deflning "transfer" to include the sale and every other 
and différent mode of disposing of or parting with property or the pos- 
session of property absolutely or conditlonally. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 57, 66, 69- 
79 ; Dec. Dig. § 57.* 

For other définitions, see Words and Phrases, vol. 8, pp. 7064-7070, 
7819.] 

8. Bankruptcy (§ 91*) — Involuntary Proceedings — Suffioiency of Evi- 

dence — Intent to Delay Creditors. 

Upon an application for involuntary bankruptcy, évidence held to show 
that the debtor procured the appointment of a receiver with intent to de- 
lay his creditors. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 137-139 ; Dec. 
Dig. § 91.*] 

9. Bankbuptoy (§ 60*) — Involuntary Proceedings — Acts of Bankruptcy — 

ASSIGNMENT EOE BeNEFIT OF CREDITORS. 

Where an application for a receiver, which was nominally filed by a 
credltor, was really the application of the debtor, who by his answer 
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Joined In the prayer that the property be sold and, after payment of the 
costs, the proceeds be divlded among the ereditors, the surplus, if any. 
to be paid to the créditer, such application amounted to an asslgnment by 
the debtor for the beneflt of ereditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 80 ; Dec. Dig. 
§ 60.*] 

In Bankruptcy. Pétition for the involuntary bankruptcy of George 
H. Muir. On exceptions to the report of the spécial master, the said 
George H. Muir was adjudicated a bankrupt. Exceptions overruled. 

Seth T. McCormick and C. L. Peaslee, both of Williamsport, Pa., 
for receiver. 

Geo. E. Sands, of Williamsport, Pa., for bankrupt. 

A. R. Jackson and M. C. Rhône, both of Williamsport, Pa., for 
ereditors. 

WITMER, District Judge. On the 8th day of July, 1913, eight 
of George H. Muir's ereditors filed a pétition in bankruptcy against 
him in this court asking for his adjudication. The pétition charges : 
(1) That within four months preceding the filing of the pétition, while 
insolvent, the alleged bankrupt applied to this court, in equity, for 
the appointment of a receiver to take charge of , hold, administer, and 
distribute Muir's property ; (2) that within four months preceding the 
filing of the pétition in bankruptcy a receiver was appointed on the 
equity side of this court, because oï insolvency, who was put in 
charge of the property of the alleged bankrupt ; (3) that within four 
months preceding the filing of the involuntary pétition, Muir, while 
insolvent, made a transfer of his property with intent to hinder, delay, 
and defraud his ereditors; (4) that within four months preceding 
the filing of the bankruptcy pétition Muir conveyed and transferred 
to the Northern Central Trust Company, a créditer (also the receiver), 
ail his property with intent to prefer the said trust company over 
his other ereditors; (5) that within four months of the filing of the 
bankruptcy pétition Muir madé a gênerai assignment for the benefit of 
his ereditors. 

To this pétition the alleged bankrupt filed an answer denying the 
commission of any of the alleged acts of bankruptcy, averring that 
he ought not to be declared a bankrupt, and praying inquiry by the 
court. The issue thus raised was referred to Arthur A. Smith, Esq., 
référée in bankruptcy, as spécial master. 

The spécial master found for the ereditors on the first charge, for 
the bankrupt on the fourth charge, and submitted to this court wheth- 
er the second, third, and fifth charges were established, under the 
facts found, should it become necessary to consider ~ them. The re- 
port was excepted to and is now before us for considération. 

From the record in the equity case and the oral testimony taken 
before the master, the master reports the following findings of fact: 

"1. That an involuntary pétition In bankruptcy was flled against George 
H. Muir, on July 9, 1913, by elght ereditors to whom he owed debts exceedlng 
$500. That for more than six months preceding the filing of the pétition he 
resided, and had his principal place of business, in the city of Williamsport, 

•For other cases see sarae topio & § numbéb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
212 F.— 32 



498 212 FEDERAL REPORTER 

sald district, and that at said time he was neither a wage-earner, nor prin- 
cipally engaged in farming, or tilling the soil. 

"2. That on the 2ôth day of July, 1913, Mulr filed hls answer to said pé- 
tition, in which he dénies 'that he bas committed each and every act of bank- 
ruptcy set forth in said pétition, or that he is insolveut.' 

"S. ïhe oral testimony taken before me elearly shows that on July 1, 1913, 
when the receiver was appointed in the equity case, Muir was insolvent, 
the aggregate of hls property, exclusive of any property which he may hâve 
conveyed, transferred, cojicealed or removed, or permitted to hâve beeii 
concealed or removed, with intent to hinder, delay, and defraud his creditors, is 
not sufficient, at a fair valuation, lu amount to pay his debts. Hls assets 
en that day conslsted of stocks of merchandise and flstures contalned lu 
three stores, located at WlUiamsport, Muncy, and Jersey Shore in sald dis- 
trict, which were appralsed by the recelver's appralsers, and who valued and 
appralsed the same at $21,177.53. Out of the sale of sald stock and flxturès, 
the receiver has reallzed $16,379.16. On July 1, 1913, Muir owed debts to 
the amount of $26,768.11, made up as foUows: For merchandise, $16,651.05; 
notes in bank, $8,000; mlscellaneous debts, $2,117.06. 

"4. That for some time prior to July 1, 1913, Mulr knew he was in flnanclal 
dlstress and had frequently discussed the matter wlth hls attorney. That 
flnally they determlned upon havlng a receiver appointed, and the Northern 
Central Trust Company, of Williamsport, was agreed upon by them. 

"5. That upon June 28, 1913, Mulr wrote a letter to Burton, Prlce & Co. 
of New York City, hls largest créditer, for a conférence, and not recelving 
a reply ■ thereto, upon June 30th, he sent a telegram to T. N. Prlce of sald 
firm to 'klndly wire answer to letter of the 28th.' That in response thereto, 
Mr. Prlce met Mulr and one of hls attorueys, Mr. Sands, who, on July 1, 1913, 
Journeyed from Williamsport to Nevs^' York City, a distance of 300 miles, 
taking with them the blU In this equity proceeding which had already been 
prepared by Muir's attorneys for exécution by Burton, Prlce & Co. 

"6. That at sald Interview, Muir and his counsel stated to T. N. Priée 
of said firm that certain of Muir's creditors were pressing him for payment, 
and that unless a receiver were appointed bankruptcy would probably ifollow. 
That if a recelvershlp could be had, 'time would be galned,' and that Muir 
'might be able to pull through.' Whereupon, aîter solicltation and the urgent 
appeal and request of Mulr and his counsel, Mr. Prlce, of Burton, Priée & 
Co., slgned and executed the bill In equity ; after which Muir's attorney took 
it Into hls possession and at once returned wlth it to Williamsport. 

"7. That upon July 1, 1913, as appears by the jurât thereto, Muir executed 
hls answer to sald bill wlthout the issulng of a subpœna, vi'hlch, wlth the bill, 
was presented to the court by Mr. Peasleê, and the Northern Central Trust 
Company Mas appointed receiver. 

"8. That in hls answer, Jlulr admitted ail the allégations contalned In the 
bill to be true, and jolned 'in the prayer of the plaintlffi and désires that 
sultable receiver or recelvers for his property may be appointed by this 
honorable court, as prayed for in plaintlff's bill.' 

"9. That Burton, Prlce & Co. would not hâve executed the Mil of com- 
plalnant filed In the equity case, had it not been for the statements made 
by Muir and hls attorney to Mr. Prlce, and their appeal, request, and solicl- 
tation that he exécute the same. That it was wholly due to the solicltation 
and statements of Mulr and his attorney that Mr. Price executed the bill, 
and that they had no thought of institutlng proceedlngs agalnst Mulr and 
would not hâve voluntarlly presented the bill and had the receiver appointed. 

"10. That when Mulr stated in hls answer to the bill that his assets ex- 
ceeded hls liabllitles, he elther Intentionally mlsrepresented hls true flnanclal 
condition to the court, or else he wholly negleeted his duty to ascertaln the 
truth, which could easlly hâve been doue by an exainlnatlon of his books. 

"11. That the reason Muir sollclted Burton, Prlce & Co. to exécute the 
bill, as Mulr and his attorney testified, was because of lack of cash to meet 
maturlng obligations, threatened suits, Inabillty to pay debts, prevent suits 
by creditors, and gain time. 

"12. That while it appears from the records in the equity receivership 
that Burton, Price & Co. are tbe nominal plalntlffs in the bill, the application 
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for the recelver was really made by Mulr, who, together with hls attorneys, 
planned the whole proceedings. 

"13. That the decree appolntlng the receiver, which was prepared by 
Mulr's attorney, is silent as to the reason for the appointment ; but the prayer 
of the bill is, in substance, that a receiver be appointed to talîe possession 
of the property and assets of Mulr and administer the same under the order 
of the court ; that the défendant (Muir) be enjoined from interferlng in the 
business ; that the receiver be authorized to continue the business and that 
the proceeds of the sale of the prop»rty, after payment of costs and the 
disbursements of the suit and of the receivership, be dlvided among the 
credltors of Muir, and the resldue, if any, be paid to Muir." 

No exceptions were filed by the petitioning creditors or the bank- 
rupt to thèse findings of fact. However, the creditors filed excep- 
tions, complaining that the master erred in not finding in their favor 
on the second, third, and fifth charges. 

[1] 1. Upon findings of fact Nos. 4, 5, 6, 7, 8, 9, and 12, the mas- 
ter was justified in concluding that Muir did, upon the Ist day of 
July, 1913, apply to this court for a receiver in equity for his prop- 
erty. The findings upon which this conclusion is based are not ex- 
cepted to, and the conclusion f ollows, irresistibly, ' as a logical déduc- 
tion from the fact so found. The learned master well says : 

"The records in the equity case would indicate that Burton. Price & Co. 
are the plaintiffs; but the reasons for, and the manner in which they were 
led into, signing the bill are of much value in determining the point at issue. 
It appears that on a number of occasions prior to July 1, 1913, Muir con- 
sulted hls attorney, Mr. Peaslee, with référence to hls flnancial condition, who 
advised him with respect thereto; and finally it was agreed that a receiver 
for his property should be secured, and they decided upon the Northern 
Central Trust Company; after which his largest credltor, plaintiffs in the 
equity case, was selected as the person to make application to the court for 
the appointment of the receiver. The machinery was then put into motion to 
reach this credltor and prevail upon them to exécute the bill of complainant, 
Muir at once got busy, and on June 28, 1913, wrote a letter to Burton, Price 
& Co. of New York City, for an interview, and when no answer came in 
response to the letter, on June 30th, he telegraphed T. N. Price of that flrm 
for an interview; which was granted, and on July 1, 1913, Muir, accompanied 
by his attorney, Mr. Sands, journeyed to New York City, where they met 
Mr. Price and after an interview of about two hours Mr. Price, on behalf of 
his flrm, executed the bill. • * * After the exécution of the bill, Mulr 
and his attorney returned to Williamsport, bringing with them the bill, which 
together with Muir's answer was placed in the hands of Mr. Peaslee, who 
represented the papers to the court for the appointment of the receiver. Mr. 
Price had never met Muir nor Sands until the trip to New York City ; and 
he States that he never employed Mr. Peaslee to file the bill, unless the 
signing of the bill was an employment; that he was told that there would 
be no costs to him ; that he would not hâve signed It had it not been for 
the représentations and solicltations of Muir and his attorney. 

"Another fact in the case, the exécution by Muir of his answer to the bill, 
Its contents, and method of flling, throw much llght on the question under 
considération. The answer purports to bave been signed and executed on 
July 1, 1913, when Muir was in New York City ; the oath to the same hav- 
ing been taken that day in Williamsport. It was placed in the hands of one 
of Muir's attorneys, who now appears for Burton, Price «Se Co. and is filed 
in court on the same day as the bill. No subpœna is issued ; but a rush is 
made to hâve the receiver appointed. In his answer he alleged that his as- 
sets are in exce«s of hls liabllities to the exact amount as set forth in the 
bill, confesses the facts and allégations contained in the bill to be true, and 
joins in the prayer of the plaintiffs that a suitable receiver be appointed for 
hls property. In addition, Mr. Sands, one of Muir's attorneys, throws more 
llght on the reason the receiver was applied for, viz., for the purpose of 
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galning tlme and to prevent other creditors from colleeting their claims by 

suit." 

This statement by the master is as fair to the alleged bankrupt aa 
it is possible to make it. It justifies the conclusion that: 

"The scheme hère carried into effect was prearranged and worked out by 
Mulr and his attorneys before the trip to New York City, and that they put 
the machinery in motion to carry out their scheme by having the plalntifC 
in the bill nomlnally apply for the feceiver." 

[2] The conclusion that Muir was the real actor and plaintiff can- 
not be avoided. There was no doubt in the mind of the master, nor 
is there any in the mind of the court, that Muir procured the ap- 
pointment of the receiver. In doing this it is clear that he perpe- 
trated a fraud upon the court. He concealed the fact of his insol- 
vency, when he must hâve known such was his financial condition. 

Having found that Muir was the actor and procured the appoint- 
ment of this receiver in equity, it would be a travesty upon justice 
to say that this court in passing upon the question of insolvency must 
be confined to the bill and answer. They were fraudulent, and it 
would be strange indeed to say that the court cannot protect itself 
against fraud. Under the circumstances, Muir having been the real 
plaintiff and the actual défendant, this court may look beyond the 
bill and the answer to détermine whether Muir was actually insolvent 
at the time he procured the appointment of the receiver. The master 
in his third finding of fact has ascertained that on the Ist day of 
July, 1913, Muir was insolvent. In the tenth finding of fact the mas- 
ter concludes that: 

Muir "either intentionally mlsrepresented his true financial condition to 
the court, or else he whoUy neglected his duty to ascertain the truth which 
could easily hâve been done by an examination of his bocks." 

Upon careful considération, I concur in this, and now hold that 
within four months preceding the filing of the pétition, while in- 
solvent, Muir applied to this court, in equity, for the appointment 
of a receiver to take charge of, hold, administer, and distribute his 
property. 

[3] The decree of the court is silent as to the reason the receiver 
was appointed, and in such case the papers in the case may be con- 
sulted, or évidence aliunde may be produced. Davis v. Brown, 94 U. 
S. 429, 24 L. Ed. 204; Russell v. Place, 94 U. S. 608, 24 L. Ed. 214; 
Hooks V. Aldridge (C. C. A. 5th Cir.) 16 Am. Bankr. Rep. 662, 145 
Fed. 865, 76 C. C. A. 409; In re Kennedy Tailoring Co. (D. C. Tenn.) 
23 Am. Bankr. Rep. 656, 175 Fed. 871. 

[4] It certainly cannot be the law that because Muir, both plain- 
tiff and défendant, drawing both the bill and answer, had so skillfully 
drawn the papers as that we cannot point to the "insolvency" as ap- 
parent from the fact of the proceedings, we are bound thereby and 
cannot détermine the question upon évidence aliunde. Under the sec- 
ond clause of section 3a(4) of the Bankruptcy Act, the charge of "in- 
solvency" is an issue to be determined in the bankruptcy court. 

[5] If Muir was the real plaintiff in the equity case, lurking in the 
5hadow of Burton, Price & Co., the nominal plaintiff, and it also ap- 
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pears from the record in the equity case that Muir îs the actual de- 
fendant, there was no real cause before the court in the equity case 
for adjudication. A party cannot be both plaintiff and défendant, yet 
such is the effect of the equity proceedings, under the facts. If there 
was no real cause depending before the court in the equity suit, there 
is surely nothing in the way of this court in determining "insolvency." 

2. It is not necessary, and the court does not undertake, to décide 
whether the receiver in equity was actually appointed on the basis 
of "insolvency," upon the face of the pleadings therein. 

3. Did Muir by procuring the appointment of the receiver in eq- 
uity, within four months preceding the filing of the involuntary péti- 
tion, while insolvent, make a transfer of his property with intent to 
hinder, delay, and defraud his creditors? This question the master 
has failed to answer. It has already been decided that Muir procured 
the appointment of the receiver and that he did so while insolvent. 

It remains therefore for us to consider and détermine : (a) Whether 
there was a transfer of Muir's property accomplished by the receiver- 
ship; and (b) whether there was the intent to hinder, delay, and 
defraud creditors thereby. 

[6] It is not necessary since the amendment of February 5, 1903, 
that it be to hinder, delay, and defraud. It is suiïîcient if it be with 
either intent. 

[7] Section 1 (25) of the Bankruptcy Act defines the word "trans- 
fer" to "include the sale and every other and différent mode of dis- 
posing of or parting with property or the possession of property, ab- 
solutely or conditionally." Said the Suprême Court of the United 
States in Pirie, etc., v. Chicago Title & Trust Co., 182 U. S. 438, 21 
Sup. Ct. 906, 45 L. Ed. 1171, 5 Am. Bankr. Rep. 814: 

" 'Transfer' is defined to be not only the sale of property, but 'every other 
mode of disposing or parting with property.' Ail technicality and narrow- 
ness of meaning is precluded. The word is used in its most comprehensive 
sensé, and is lutended to include every means and manner by which property 
can pass from the ownership and possession of another, and by which the 
resuit forbidden by the statute may be accomplished." 

We hâve already decided that Muir procured the receivership. In 
gênerai, the efïect of the appointment of a receiver is to remove the 
parties to the suit from the possession of the property, notwithstanding 
the right to the property is in no way afïected, and he over whose 
property a receiver has been appointed has no authority thereafter to 
subject it to any légal liability in the hands of the receiver, or to deal 
with it in any manner which opérâtes as an interférence with the re- 
ceiver's possession. 34 Cyc. 183, 184. The mère order appointing a 
receiver of property does not transfer the ownership of or légal title 
to the property over which he is appointed, without statutory provision 
to that effect, or where the appointment is pursuant to the gênerai pow- 
ers of the court and the usual practice in chancery as distinguished 
from an appointment under statutory provisions conferring spécial 
powers and rights. 34 Cyc. 184, 185. and cases cited. Without going 
into the question of where the title is, upon receivership, at law, the 
rule is laid down that: 
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■ ' "In equlty, however, It Is held that an order for a receiver, when his 
appointment Is completed, vests in him ail the property and effects subject to 
the order without an asslgnment, although as to the légal title to real estate 
a transfer bas been held Indispensable." 34 Cyc. 186. 

There was no real estate affected by this receivership, and we are 
of the opinion that title to the personalty vested in the receiver. At any 
rate, the receiver acquired thereby the possession thereof. 

"The gênerai proposition is well established tliat, the receiver being the 
ofticer or agent of the court from which he dérives bis appointment, his pos- 
session is exclusively the possession of the court; the property being re- 
garded as In the ciistody of the law, in gremio legis, for the benefit of who- 
ever may be ultimutely determined to be entitled thereto." High on Eeceivers 
(4th Ed.) § 134, p. 153. 

There is no question but that this cornes within the very language 
of section 1 (25) of the Bankruptcy Act above quoted. We conclude 
therefore that the receivership was a transfer. 

[8] Was the intent présent to "hinder, delay or defraud creditors"? 
The master quotes from the évidence of Muir, page 33 of the record: 

"Q. Did you suggest the appointment of the Northern Central Trust Com- 
pany as receiver, or was it suggested to you? A. I think it was tnlked over 
who we should get with Mr. Peaslee, and Mr. Sands and Mr. iluir. 

"Q. And you picked on the Northern Central Trust Company î A. ïes, 
sir," 

Page 58 of the record appears : 

"Q. How long prior to July Ist had your financial condition been such 
that you could not pay your bills as they matured? A. We had bills coming 
due, and I talked the matter over with Mr. Peaslee and let him look it over, 
and I was in hopes to pull through, and he said: 'It looks better and you 
will pull through, but if the worst cornes to the worst, we will hâve to do 
something, but I think it will pull through.' So I went back and took off 
my coat and went to work, and thought I would be able to pull through. 

"Q. Had that been the condition for some time before the Ist of July? 
A. Yes, it had been." 

Page 63 of the record, Mr. Sands, one of Muir's attorneys, testified 
as f ollows : 

"Q. Of course, as a lawyer, you knew as soon as receivership was in 
charge of Muir's property, one appointed by the L'nited States court under 
this equity proceeding, that no creditor could collect his claim by exécution? 
A. Yes, sir ; that was my understanding of the law." 

Page 64 of record, Mr. Sands testifies: 

"Q. Then you tell us what the purpose was (ih filing this inll in equity) 
you bave given us some of the détails surrounding the transaction? A. Mr. 
Muir was being harassed by a number of small creditors he was unable 
to pay at the timC' — the purpose was to gain a little time. Ile thought in a 
short time he would be able to pay them, but they were pressing so hard he 
could not pay them at that time. 

"Q. In other words, he would gain some time by the equity proceedirigs? 
A. ïes, that would be the resuit of it" 

The master says, af ter quoting this évidence : 

"It is eQually clear that his (Muir's) purpose was to delay his creditors." 
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We agrée with him. In re Bininger, Fed. Cas. No. 1,420, 3 Fed. 
Cas. at page 417, it is said : 

"The design and purpose of the bankruptey law Is that the property of 
an insolvent shall be secured to their créditera in the very mode polnted 
ont thereby. with ail the faoilities for its appropriation, ail the seeurity 
for its administration, ail the safeguards against fraud, ail the protection 
against déviées to establish false claims, flctitious debts, and illégal or inéq- 
uitable préférences, which that act provides, and in the summary manner in 
which the proceedings may be conducted. It is not, therefore, for the debtors 
or for the debtors and some of the creditors to say, vpe can devise a better oi 
safer or more eeonomical mode for reaching the same final resuit. If it were 
true, it would be only saying, we will resort to an expédient to defeat the 
bankruptey law, and our reason therefor is that we think our plan Is wiseï 
and better than that which Congress has seen fit to prescribe. But the ad 
ministration of the property under a receiver in such a suit does not neces 
sarlly accomplish the same resuit." 

The court further says: 

"It seems hardly necessary tp add that the taklng of the property by 
a receiver for administration delays the opération of the act. * * * A 
proceedlng which must pass through ail the ordinary forms of lltlgation, and 
which is susceptible of almost indeflnite protraction, through orders, appeals, 
rehearings, etc., is substituted for the summary proceedings which the act 
of Congress provides." 

This case was decided under the fédéral act of 1867 (chapter 176, 
14 Stat. 517), but it applies to the act under considération. The credi- 
tors of Muir, by this receivership, were deprived of ail the securities 
of the Bankruptey Act for the administration of his estate. They were 
deprived of ail the safeguards of that act against fraud and devices to 
estabhsh false claims, fictitious debts, and illégal and inéquitable préfér- 
ence. They were deprived of the right to examine the élection of a 
trustée. Whether Muir, at the time of the receiver's appointment, had 
the spécifie intent to hinder, delay, or defraud, can only be determin- 
ed upon the f acts of the case as developed by the évidence. He induced 
and procured the chancellor in equity to do that which he could not do 
himself without bringing himself within the purview of the Bankrupt- 
ey Act, and this he did by perpetrating a fraud upon the chancellor. 
He was the actor in the bill for receivership, hiding behind Burton, 
Price & Co. He prepared the facts alleged in the bill. He prepared 
his answer to his own bill, and in both bill and answer f ails to give the 
chancellor his true financial status. The master well says in his tenth 
finding of f act : 

"He èither Intentionally mlsrepresented his true flnancial condition to the 
court, or else he whoUy neglected his duty to ascertain the truth, which 
he could easily hâve done by an examination of his books." 

To our mind, this is sufficient to justify the conclusion that Muir in- 
tended to hinder, delay, and defraud his creditors. This resuit followed 
in the train of what he did and did not do. We are of opinion there- 
fore that Muir did, by procuring the appointment of the receiver with- 
in four months preceding the filing of the pétition in bankruptey, while 
insolvent, make a transfer of his property with intent to hinder, delay, 
or defraud his creditors. 
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4. The fourth charge of bankruptcy contained in the pétition, to 
\vit, that within four months preceding the fihng of the bankruptcy 
pétition Muir conveyed and transferred to the Northern Central Trust 
Company, a créditer, ail his property with intent to prefer the said 
trust Company over his other creditors, was, as heretofore stated, found 
in favor of the bankrupt and needs no further considération. 

[9] 5. Did Muir, within four months of the fihng of the bankruptcy 
pétition, make a gênerai assignment for the benefit of his creditors? 
The prayer in the bill in equity is as f ollows : 

"A decree that the proceeds of any sale under the direction of this court 
after the payment of costs and disbursements of this suit and the lawful 
charges and expansés of the receiver or receivers appolnted therein may be 
divided among the creditors of the said défendant in equity according to thelr 
respective rights and the residue, if any, to the said défendant as their 
respective interests may appear." 

The creditors rely upon this prayer, in which Muir joined by his 
answer, as justifying a finding in their favor on the fifth charge. We 
hâve already found that Muir was the real actor in the appointment 
of the receiver, that it was his bill. It theref ore follows that this pray- 
er above quoted belongs to him. It is his in the bill, and he made it 
his by his answer. We hâve already found that Muir did make a 
transfer of ail his property, by procuring the appointment of the re- 
ceiver, under the facts of this case. Under the prayer above quoted, 
doubly that of Muir, ail his property was to be disposed of by the re- 
ceiver for the benefit of (1) Muir's creditors and (2) Muir's own 
benefit, if any was left after satisfying creditors. 

"An assignment for the benefit of creditors is well deflned to be a transfer 
by a debtor of some or ail of his property to an assignée in tnvst, to apply 
the same, or the proceeds thereof, to the payment of some or ail of his 
debts, and to return the surplus, if any, to the debtor." 4 Cyc. 120. 

Having found that Muir procured the appointment of a receiver, 
thereby effecting a transfer of ail his property to such receiver in trust, 
to apply the same, or the proceeds thereof, (1) to his creditors, and 
(2) to return the surplus, if any, to Muir, it is clear that the fifth charge 
of bankruptcy must be found for the petitioning creditors. 

It follows theref ore that, the said George H. Muir having committed 
several of the acts of bankruptcy charged, he is accordingly now ad- 
judicated a bankrupt as provided by law. 



SCHOFIELD V. BAKER et al. 

(District Court, W. D. Washington, N. D. March, 1914.) 

No. 1. 

1. Public Lands (§ 185*) — Lands of States — Tidelands of Washington — 
preference right to purchase. 

The préférence i-ight granted by the law of Washington to riparian 
owners of uplands to purchase tidelands of the state is a vested rlght 
after the exercise of the option to purchase. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. § 598 ; Dec. 
Dig. § 185.*] 

•For other cases see same topic & § mumbek in Dec. & Am. Digs. 190T to date, & Rep'r Indexes 
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2. Banks and Banking (§ 287*) — National Bank — Receivebs — Powees. 

Under Rev. St. §'5234 (U. S. Comp. St. 1901, p. 3507), authorizing the 
recelver of a national bank to take possession, under the direction of the 
Comptroller, of the assets of the bank, and on the order of court to sell 
the property of the bank, a recelver of a national bank cannot sell the 
real or Personal property of the bank without an order of court, and a sale 
not authorlzed is vold. 

[Ed. Kote. — For other cases, see Banks and Banking, Cent Dig. §§ 1089- 
1104, 1126, 1127 ; Dec. Dig. § 287.*] 

8. Banks and Banking (§ 287*) — National Banks — Receiverships — Sale by 
Receiveb — Validitt. 

An order of court whlch authorlzed the recelver of a national bank to 
sell the bank assets, consisting of bills recelvable, judgments, overdrafts, 
stocks, warrants, seeuritles, assessments on stockholders, and "ail other 
Personal property and chattel property and évidences of Indebtedness," en- 
tered on a pétition which dld not comprehend real estate, limited the re- 
celver to sell Personal and chattel property, and dld not authorize a sale 
by hlm of real estate consisting of tîdelands purchased by the recelver, 
wlth the approval of the Comptroller of the Currency, by exerclsing the 
préférence right granted by lav? to the bank as a riparian owner of up- 
lands to purchase on paylng the prlce in installments and obtaining a deed 
on final payment. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 1089- 
1104, 1126, 1127 ; Dec. Dig. § 287.*] 

4. GouBTS (§ 367*) — Contkolling Décisions — Décisions of State Court De- 
riNiNG THE Nature of Property, 

Where property in a state has been deflned by the highest court of the 
state as real property, the United States District Court slttlng in the 
state should adopt that définition in determinlng whether such property 
is real or Personal. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 958, 959 ; Dec. Dig. 
§ 367.*] 

6. Banks and Banking (§ 259*) — National Banks — Right to Acquibe and 
HoLD Real Estate. 

Under Rev. St. § 5137 (U. S. Comp. St. 1901, p. 3460), authorizing na- 
tional banks to purchase and hold real estate for enumerated purposes, and 
sections 5234 and 5236 (U. S. Comp. St. 1901, pp. 3507, 3508), and Act 
Cong. March 29, 1886, definlng the powers of the recelver of a national 
bank, a national bank lavffiflly owning uplands, and thereby havlng under 
state laws a préférence right to purchase tidelands of the state, may pur- 
chase tldelands, and recelver acqulring tidelands wlth the approval of the 
Comptroller of the Currency may not challenge the right to acquire the 
same, and his holding can be questioned only by the government. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 980- 
982 ; Dec. Dig. § 259.*] 

6. Trusts (§ 102*) — Purchase of Property by Receiveb of National Bank — 
Evidence. 

A recelver of a national bank transferred privately to a third person 
land purchased wlth the approval of the Comptroller of the Currency. 
The third person merely pald the prlce whlch the recelver had pald to 
the state and a nominal profit. Subsequently the title was transferred 
to the reeeiver's attorney. The recelver thereafter promoted a corpora- 
tion, and the land was conveyed to it in fuU payment of its capital stock. 
The third person made admissions that he purchased for the recelver and 
held the title to accommodate him. The value of the land greatly es- 
ceeded the prlce paid by the third person and by the recelver on the ti- 
tle being conveyed to his attorney. Held, that the property was chargeable 

*FoT other cases see same topic & i humbsb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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with a trust nnder the rule that a trustée may not dlrectly nor indi- 
rectly purchase any of the trust property and acquire title as against the 
benefielary. 

[Ed. Note. — For other cases, see Trusts, Cent. DIg. § 153; Dec. Dig. § 
102.»] 

7. Tkusts (§ 365*) — Enforcemknt — Lâches. 

An action by a receiver of a national bank against a prior recelver to 
charge with a trust property sold by the prior receiver for hls beneflts, 
and subsequently conveyed to a corporation promoted by hlm In payment 
of the capital stock of which he owned 95 per cent Is not barred by 
lâches, though not brought until the expiration of many years after the 
sale, but brought shortly after the facts were brought home to the re- 
ceiver, and it did not appear that he should hâve known the facts prior 
thereto. 

[Ed. Note.— For other cases, see Trusts, Cent. DIg. §§ 568-573 ; Dec. Dig. 
§ 365.*] 

8. Trusts (§ 356*) — Bnfoecement — Conditions. 

Where property sold by the receiver of a national bank to a third per- 
son for his beneflt was subsequently conveyed to a corporation in pay- 
ment of the capital stock, he owning a large majority of the stock, per- 
sons subsequently acquiring the stock could not prevent a decree charg- 
Ing the property with a trust in favor of the bank on payment to such 
receiver or to the corporation of ail money paid for the purchase and ail 
taxes and assessments with interest from date of payment. 

[Ed. Note.— For other cases, see Trusts, Cent Dig. §§ 529-538 ; Dec. Dig. 
§ 356.*] 

In Equity. Suit by John W. Schofield, as receiver of the Mer- 
chants' National Bank of Seattle, against Charles H. Baker and an- 
other. Dècree for plaintiff. 

In June, 1895, the défendant Baker was appolnted receiver of the Merchants' 
National Bank of Seattle, In which capacity he served until April, 1899, 
when he was succeeded by A. W. Frater, who served until Pebruary, 1913, at 
which tlme the plaintiff was appointed as receiver. At the time of the 
failure of the Merchants' National Bank, it was the riparian owner of cer- 
tain lands, and as such upland owner had the préférence right under the 
laws of Washington to purchase certain tidelands, particularly the land in 
issue in this case, known as block 430. The recelver with the approval of 
the ComptroUer of the Currency purchased from the state of Washington 
. the said tidelands, and the usual contract was executed by the state and 
défendant Baker providing that the payment be made in ten equal install- 
ments payable annually, which contract provided upon payment in fuU of 
the considération named in said contract the state of Washington would is- 
sue to the Merchants' National Bank of its assignées deeds in fee simple 
to said tidelands. The complalnt allèges that Baker, whlle acting as re- 
ceiver, purported to convey and assign the said contract to Sol G. Simpson 
on the 26th day of November, 1897 ; and allèges in substance that défendant 
Baker and Sol G. Simpson entered Into a scheme to defraud the estate by 
turning blocks 429 and 430 over to Simpson, with a secret agreement that 
Simpson was to hold block 430 for the use and beneflt of Baker; that tlie 
assignment to Simpson by Baker was to Baker's own use and benefit, and 
without authority of law, and was for the purpose of secretly defrauding the 
bank ; and that at ail the times that Simpson held the title to said bloek it 
was lield in trust for Baker and subject to his control and direction; and 
that thereafter the said property was transferred by Simpson throiigh merai 
conveyances at Baker's siisgestion to the Seattle Water-Froiit Realty Com- 
pany, a corporation, promoted by défendant Baker, and of wliicb he is tlif 
owner of practically ail of the stock ; that at the time said bloek was trauis- 
ferred by Simpson in 1905 it was reasonably worth $100,000 and is now 

•For other cases see same topic & i nvmbbh In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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worth $300,000. And the blll prays that the court détermine what, If any, 
moneys hâve been expended upon the property Involved In this suit, and that 
this be repald to the défendant Baker, and the property held as property 
to the trust The défendant dénies ail thé allégations of fraud and ail 
secret doallng, and also dénies the right and power of the recelver to make 
the tideland purchase, and sets up the inablllty of the plaintifC to do equity, 
and the lâches of the plaintifC. 

Défendant further contends that on the eth day of October, 1897, the de- 
fendant Baker obtained an order from the Circuit Court of the United 
States for the sale of ail doubtful bills receivable, overdrafts, stocks, bonds, 
securitles, etc., and that an order was entered by the court authorlzing the 
sale at prlvate sale of such assets; that thereafter he, as receiver, sold to 
Sol G. Simpson tideland blocl;s 429 and 430 for the sum of money which 
he had paid to the state and $50 profit upon each block; that thereafter on 
or about March, 1899, he repurchased from Sol G. Simpson bloek 430, paylng 
the amount of money which Simpson had advanced on aceount of said block 
together with taxes and interest, and requested Simpson to retain the tltle 
to the said property in his name for the reason that he (Baker) was in- 
volved and desired to hide the property from his creditors; that the title to 
the property was earried in Simpson's name until 1905, when it was trans- 
ferred to Norton of New York, who held the title for défendant Baker until 
the organization of the défendant corporation, when it was transferred by 
défendant Norton to the défendant corporation. The other facts sufficiently 
appear in the opinion. 

Bausman & Kelleher, of Seattle, Wash., for plaintiff. 

B. S. Grosscup and W. C. Morrow, both of Tacoma, Wash., and 
Corwin S. Shank and H. C. Belt, both of Seattle, Wash., for défend- 
ants. 

NETERER, District Judge (af ter statîng ihe facts as above). [ 1 ] 
The défendants contend, first, that the préférence right to purchase 
tidelands given to riparian owners is net a vested right nor a right 
which could be exercised by the receiver of a national bank. This 
contention, I think, is definitely disposed of by the state of Washing- 
ton Suprême Court in the case of Allen v. Forrest, 8 Wash. 700, 36 
Pac. 971, 24 L,. R. A. 606, where the right granted by the Législature 
is confirmed as against the world except the state prior to the exercise 
of the option, and becomes a vested right after the exercise of the 
option by the riparian owner as will be later shown. 

It becomes important in determining the issue hère whether the 
préférence right thus given a riparian owner is personal and chattel 
property or real estate. In the order of court, under which it is 
claimed the land in issue was sold, the receiver was authorized and 
empowered to "compromise, compound or sell at private sale ail as- 
sets of said insolvent bank consisting of bills receivable, judgments, 
overdrafts, stocks, warrants, securities, assessm'cnts upon the stock- 
holders of said bank, ail other personal property and chattel property 
and évidences of indebtedness." The order is concise, clear, and cer- 
tain. If the interest of the bank's receiver in the tidelands is real es- 
tate, it would not be comprehended by the order, and the receiver 
could not under such an order make the sale. 

[2] The powers of the ComptroUer of the Currency and the re- 
ceiver are defined by act of Congress (section 5234, Rev. St. [U. S. 
Comp. St. 1901, p. 3507]), which provides: 
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"Such receiver, under the direction of the ComptroUer * * • of the 
Currency • » * upon the order of a court of record of compétent juris- 
diction ♦ * ♦ may sell ail the real and Personal property. « * * " 

To make any sale of assets of a defunct bank, an order of a court 
of record of compétent jurisdiction is essential. The receiver can- 
not sell the real or personal property of the bank without an order of 
the court, and a sale which is not authorized by an order of court of 
compétent jurisdiction is void. EUis v. Lytle, 27 Kan. 707, 41 Am. 
Rep. 434; Richardson v. Turner, 52 La. Ann. 1613, 28 South. 158; 
Tourtelot v. Booker (Tex.) 160 S. W. 293. 

[3, 4] A reading of the order of sale is conclusive of the fact that 
the receiver was limited to a sale of personal and chattel property. 
No real estate is comprehended either in the pétition for or order of 
sale. Personal and chattel property is a thing movable, which may 
be annexed to and is attendant on the person of the owner and car- 
ried about with him from one part of the world to another. 2 Bla. 
Com. 14. "Real property" h as been defined as an interest which a 
man has in land. 32 Cyc. 662. It sometimes is difficult to détermine 
what is Personal and what real property ; yet, where property has been 
defined as real property by the state court, such holding should be 
adopted by this court. 

In Washington Iron Works v. King County, 20 Wash. 150, at page 
153, 54 Pac. 1004, at page 1005, appellants had purchased under con- 
tract certain tidelands in the city of Seattle, paying one-tenth of the 
purchase price, and covenanted to pay the balance in ten equal an- 
nual payments pursuant ^o a similar contract as in évidence in this 
case. The assessor of Kmg county assessed the land as real estate, 
and suit was brought to enjoin the collection of the taxes. The Su- 
prême Court said : 

"In equity, appellants are the owners, possessing a real and substantial 
interest, which they ean assign, transfer, and dispose of as they choose; 
and the state cannot deprive them of this right. The term 'property,' as 
appHed to land, comprehends every species of title, inchoate or complète." 

In State ex rel. Wilson v. Grays Harbor & Puget Sound R. Co., 
60 Wash. 32, at page 34, 110 Pac. 676, at page (î?7, the Suprême Court 
of Washington says: 

"There is a distinction between the granting of a privilège which may 
or may not be exercised, and the exercise of that privilège by the person 
upon whom it has been conferred. In the one case, the state nierely confers 
a right the acceptance of which is optional. In the other, the option has 
been exercised, and the faith and crédit of the state has become involved 
in its fulfiUment." 

It was there held that the préférence right of a riparian owner to 
tidelands is an interest in land and subject to condemnation for rail- 
road right of way. The Suprême Court of Washington, in State 
ex rel. Trimble v. Superior Court, 31 Wash. 445, at page 455, 72 
Pac. 89, at page 92, 66 L. R. A. 897, speaking of tidelands purchased 
under similar contract, says : 

"The interest of the relators is, to say the least, an interest in land, and 
as such may be taken for a public use by condemnation, upon payment of 
just compensation therefor." 
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In State v. Frost, 25 Wash. 134, 64 Pac. 902, speaking of state 
school lands held under a similar contract of purchase, the court 
held tliat to be such an interest in land that may be sold for taxes." 

In Hotchkin v. Bussell, 46 Wash. 7, 89 Pac. 183, the Suprême Court 
of Washington holds that tidelands held under contract under sec- 
tion 6750, Rem. & Bal. Code, descends directly to the heirs subject 
only to the debts of the deceased. 

It appears as a conclusive fact, when the phraseology of the order 
is considered together with the action of the court and conduct of 
the receiver with relation to similar property in this trust, the holding 
of the Suprême Court of Washington that tideland held as was the 
land in issue was real estate after the exercise of the option to pur- 
chase by a riparian owner, and that the sale of land was not contem- 
plated by the order entered. 

[5] It is further contended by the défendants that the receiver ac- 
quired nothing by the contract of purchase f rom the state ; that the 
receiver and Comptroller of the Currency acted without authority in 
the securing of the contract f rom the state ; and that their act in so 
doing was ultra vires. Section 5137 (U. S. Comp. Stat. 1901, p. 3460) 
is cited in support of this contention. This section provides: 

"A national banking association may purchase, hold, and convey real es- 
tate for the foUowing purposes, and for no others: First. Such as shall be 
necessary for its immédiate accommodation in the transaction of Its busi- 
ness. Second. Such as shall be mortgaged to it in good faith by way of 
security for debts previously contracted. Third. Such as shall be conveyed 
to it in satisfaction of debts previously contracted in the course of its deal- 
ings. Fourth. Such as it shall purchase at sales under judgments, decrees, 
î)r mortgages held by the association, or shall purchase to secure debts due 
to it. But no such association shall hold the possession of any real estate 
under mortgage, or the title and possession of any real estate purchased 
to secure any debts due to It, for a longer period than flve years." 

The powers of the receiver of a national bank are defined by the 
f ollowing sections of the Revised Statutes : 

"52.34. Such receiver, under the direction of the Comptroller, shall take 
possession of the books, records, and assets of every description of such as- 
sociation, collect ail debts, dues, and claims belonging to it, and, upon the 
order of a court of record of compétent jurisdiction, may sell or compound 
ail bad or doubtful debts, and, on a like order, may sell ail the real and 
Personal property of such association, on such terms as the court shall 
direct." 

"5236. From time to time, • • * the Comptroller shall make a ratable 
dividend of the money so paid over to him by such receiver on ail such 
claims as may hâve been proved to his satisfaction or adjudicated in a court 
of compétent jurisdiction, and, as the proceeds of the assets of such associa- 
tion are paid over to hlm, shall make further divldends on ail claims pre- 
viously proved or adjudicated." 

Act of March 29, 1886 (page 3514 of U. S. Comp. Stats. [U. S. 
Comp. St. 1901, pp. 3507, 3508]), provides: 

"That whenever the receiver * * » shall find it In his opinion necessary, 
In order to fuUy protect and beneflt his said trust, to the extent of any and 
ail equities that such trust may hâve in any property, real or Personal, by 
reason of any bond, mortgage, assignment, or other proper légal clalm at- 
taching thereto, and which said property Is to be sold under any exécu- 
tion, decree of foreclosure, or proper order of any court of jurisdiction, he 
may certify the facts in the case, together with his opinion as to the value 
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of the property to be sold, and the value of the equity his said trust may 
hâve in the same, to the Comptroller of the Currency, together wlth a re- 
quest for the right and authority to use and employ so much of the money 
of said trust as may be necessary to purchase such property at such sale.'' 

An examination of thèse sections of the statute appears to be con- 
clusive of the fact that there is no merit in the contention of the 
défendant. It must be assumed, in the absence of a contrary show- 
ing, that the ownership of the upland by the bank was authorized. 
The ownership of the upland carried with it a vahiable privilège 
which was a part of and appartenant to the upland, which passed to 
the bank at the time it acquired the upland, of which privilège the 
receiver could avail himself by making certain payments assessed by 
the state, in the way of appraisals of the value of the land. Thèse 
assessments or payments covered a period of ten years. Not only 
did the receiver hâve the power under thèse sections of the Revised 
Statutes to exercise this privilège, and protect the security for which 
the upland was held by the bank, but it was his duty to do so. Even 
though a doubt existed as to the right of the bank to acquire the tide- 
land, the receiver could not be heard to challenge such right. This 
holding on the part of the receiver would be good as against the 
world except the government. Union National Bank v. Matthews, 
98 U. S. 621, 25 L. Ed. 188; McMichen v. Perin, 59 U. S. (18 How.) 
507, 15 L. Ed. 504; National Bank v. Whitney, 103 U. S. 99, 26 h. 
Ed. 443 ; Cowin v. Hurst, 124 Mich. 545, 83 N. W. 274, 83 Am. St. 
Rep. 344; Thompson v. St. Nicholas Nat. Bank, 146 U. S. 240, 13 
Sup, Ct. 66, 36 L. Ed. 956. 

[B] The tideland being lawfully obtained, and being rightfuUy in 
the possession of the receiver, it is contended on the part of the plain- 
tiiï that the attempted sale of the tideland to Simpson was vi'ithout 
authority, and the repurchase of this land by the défendant Baker in 
March, 1899, as contended, reinvested the trust with this property, 
even though the prior sale had been made in good faith, and was duly 
authorized by order of court, and it is strongly urged that it is the 
duty of the trustée to exercise ail of his powers and faculties in the 
interest of and for the benefit of the trust, and that he could not be 
a seller and a buyer at the same time, and, on becoming reinvested 
with the équitable title during his receivership, the policy of the law 
would not permit it to be other than a trust transaction. 

It has always been the policy of the law, as it is administered in 
courts of equity, to remove as far as possible, from persons acting 
in a trust relation, ail temptation with a view of not only having the 
trust administered justly, but also to hâve it administered in such 
a way that not only will justice be done, but that the public may know 
that justice is being done. Hence a person acting as a trustée has 
not been permitted to be interested in any transaction which in any 
way would be incompatible with his best services for the cestui que 
trust. 

"Equity wlll not permit trust property to be reconveyed to the trustée 
before hi.s duties as trustée are ended for the same considération for which 
it was sold. Sound policy requires ail the skill and effort of the trustée to 
be used for the beneflt of the cestui que trust." Boynton v. Brastow, 53 Me. 
362. 
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To the same eflfect is Michoud v. Girod, 4 How. 503, 11 L. Ed. 
1076; Creveling v. Fritz, 34 N. J. Eq. 34; Tourtelot v. Booker (Tex.) 
160 S. W. 293. Courts hâve held that where an administrator sold 
land, and while he was yet administrator became an owner of some 
of the property sold for the same considération, this dissipâtes his dé- 
fense of good faith. Houlihan v. Fogarty, 162 Mich. 492, 127 N. W. 
793; Guerrero v. Balerino, 48 Cal. 118; Winter v. Truax, 87 Mich. 
324, 49 N. W. 604, 24 Am. St. Rep. 160. 

Much reliance is placed by défendant Baker on Robertson v. Chap- 
man, 152 U. S. 673, at page 681, 14 Sup. Ct. 741, at page 744, 38 L. 
Ed. 592. The court says: 

"He could not, directly or Indlrectly, become the purchaser and maintaln 
any title thus acquired as against hli9 principal ; for, In so purchasing, his duty 
and his Interest would corne In confllct. If an agent to sell effects a sale 
to himself, under the cover of the name of another person, he becomes, In 
respect to the property a trustée for the principal, and, at the élection of 
the latter, seasonably made, will be compelled to surrender it, or, if he bas 
disposed of it to a bona fide purchaser, to account not only for its real 
value, but for any profit reallzed by hlm on such resale. And this will be 
done upon the demand of the principal, although it may not appear that the 
property, at the tlme the agent fraudulently acquired it, was worth more 
than he paid for it. The law will not, in such case, impose upon the prin- 
cipal the burden of proving that he was, in fact, Injured, and will only 
Inquire whether the agent has been unfaithful in the discharge of his duty. 
While his agency continues, he must act, in the matter of such agency, solely 
with référence to the interests of his principal. The law will not permit 
him, without the knowledge or assent of his principal, to occupy a position in 
which he will be tempted not to do the best he may for the principal." 

In that case the agent did report the purchase. On page 683 of 
152 U. S., on page 745 of 14 Sup. Ct. (38 L. Ed. 592), the court says: 

"That the défendant Polk did not intend to conceal the fact of his pur- 
chase is made clear by his letter of May 1, 1886, in which he informecl the 
plaintIfE that he had 'traded O'Donohoe out of the property.' " 

In the instant case the principal was never notified, and information 
was suppressed even from the gênerai pubHc. 

The testimony in this case shows that the transfer of the contract 
to purchase blocks 429 and 430 from the défendant Baker as receiver 
to Mr. Simpson was a private transaction between the parties and 
was made in October, 1897. Baker's receivership ended in April, 
1899. May 9, 1904, Baker wrote the foUowing letter to Mr. Reed, 
the agent of Simpson : 

'.'May 9, '04. 

"Mr. Mark Reed, Seattle — Dear Sir: I had a talk with Mr. Simpson in 
S. F. about the tide land which he holds in trust for me. I asked hlm if 
he would take my note in settlement of the advances he has made, together 
with the interest accrued thereon. The flrst 2 or 3 payments I made my- 
self. Mr. Simpson's books however will show the status of the account. 
There is one more payment due next March to complète the contract with 
the State. Mr. S. stated that you held his- gênerai power of attorney and 
would assign the certiflcate back to me or my order. I wish you wQuld 
compile a statement of the account I owe to Mr. Simpson and send same 
to Chicago, and I will send you from there a form of assignment to exécute, 
together with note for the account, due 1 year after date, which plan Mr. S. 
consented to and will doubtless advise you to that effect. I may be away 
several months, and I may hâve occasion to use the item, or to dispose 
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of it, and so I thlnk It had better be put in the shape Indlcated. My ad- 
di-ess will be as below. 

"Yours very truly, Chas. H. Baker, 

"Auditorium Annex, 
"Chicago. 
"I believe there Is an Item to my crédit also of a certain sum for right 
of way across tlie tract sold to the N. P." 

Baker subsequently paid to Simpson ail moneys paid by Gimpson 
on account of block 430. The title to this block was thereupon trans- 
ferred to Baker's New York attorney in 1905. Baker subsequently 
promôted the Seattle Water-Front Realty Company, and block 430 
was conveyed to it in full payment of its capital stock, $250,000. 
Baker was not a party to the incorporation, nor was he at any time 
an officer or trustée. He has during ail of the time owned 95 per 
cent, of the stock. The other 5 per cent, was held by friends. Baker 
at no time was known to the public as being in any way interested in 
said tidelands, nor was the plaintiff or his predecessor advised that 
défendant Baker claimed any interest in said lot. No one connected 
with the trust, so far as the évidence shows, knew anything about 
Baker's interest in this land until about the time of bringing this 
action. In March, 1899, about the time that Baker claims to bave 
purchased from Simpson block 430 for the moneys actually expended 
by Simpson for said block, William Pickett on behalf of his Com- 
pany purchased block 431, which is less valuable than block 430, for 
$1,750. In December, 1899, Pickett for his concern purchased blocks 
441, 442, 443, 444, and part of blocks 429 and 432 for $5,000 cash. 
He endeavored to purchase lot 430, and saw défendant Baker, who 
referred him to Simpson. He saw Simpson, who said there were 
others interested in the block, but finally made a price of $30,000 for 
block 430. Thèse negotiations covered a period of "about two or 
three years" commencing in March, 1899. The value of block 430, 
the land in issue, at the time the défendant Baker claims to hâve 
purchased from Simpson, was from $5,000 to $15,000. Simpson told 
Turner some time during the year of. 1898-99 that "those lands be- 
long to Charley Baker, that he was carrying the title for him to ac- 
commodate him" ; and also made a statement to Mr. Roche, his private 
secretary, and to Mr. Reed, his son-in-law, who was acting as his 
attorney in fact, that he held the title to the lands for the défendant 
Baker. There is no doubt in my mind from the évidence presented 
hère that there was a condition of mind between Baker and Simpson, 
express or 'otherwise, which was that Baker should hâve block 430. 
When the relation of the parties, the value of the land, and ail of the 
circumstïuices as disclosed by the évidence is analyzed and applied, 
together with the suppression of the ownership of défendant Baker, 
the conclusion is inévitable. 

[7] It is next contended that the plaintiff is guilty of lâches and 
should not be permitted to prosecute this action. I do not think that 
this suggestion has any force under the évidence of this case. Lapse 
of time is no bar, and lâches cannot be asserted until knowledge is 
brought home to the plaintiff, or such notorious condition or relation 
to the groperty in issue by the défendant, that the plaintiff should 
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have known, and such condition is not disclosed by the évidence. 
Michoud V. Girod, 4 How. 503, 11 L. Ed. 1076; Russe! v. Hunting- 
ton, 162 Fed. 868, 89 C. C. A. 558; Prévost v. Gratz, 6 Wheat. 481, 
5 L. Ed. 311; Townsend v. Vanderwerker, 160 U. S. 171, 16 Sup. 
Ct. 258, 40 L. Ed. 383. 

[8] Finally, it is asserted that innocent purchasers for value are 
involved, and that the plaintiff cannot do equity, and the court must 
leave the parties where it found them. 

The testimony shows that ail of the stock was paid by transferring 
the tideland in issue. The parties vi'ho subsequently acquired stock 
stand in no better position than Baker through whose subscription and 
transfer of the land the stock was acquired. Equity will be fully 
compensated by paying to the défendant Baker or Seattle Water-Front 
Realty Company ail moneys paid on account of the purchase of said 
land and ail taxes and assessments, together with interest on such sev- 
eral amounts from the date of paytnent; such paj^nent to be made 
within 90 days from date of entering of final decree. 

Decree accordingly. 



UNITED STATES v. RHODES et al. 

(District Court, S. D. Alabama. December 13, 1913.) 

No. 4229. 

1. CoNSPiRACT (§ 40*) — Offenses — Concealment of Peopekty of Bankbupt. 

Although a banlirupt alone can be indicted for knowingly and fraud- 
ulently conceallng property from his trustée in violation of Bankr. Act 
July 1, 1898, c. 541, § 29b, 30 Stat. 554 (U. S. Oomp. St 1901, p. 3433), per- 
sons combining with him to commit such offense may be guilty of con- 
spiracy, and hence an indictment of two members of a bankrupt firm, 
and a third person who was not a bankrupt, charging conspiracy to con- 
ceal property of the bankrupts from the trustée, was not fatally defectlve 
because one of défendants was not a bankrupt. 

[Ed. Note. — For other cases, see Conspiracy, Cent Dig. §§ 73, 75-78; 
Dec. Dig. § 40.*] 

2. Bankkuptct (§ 485*) — Gonspibact (§ 28*) — Concealment of Assets. 

Where a bankrupt conceals his property before the appointment of a 
trustée and continues to conceal it after such appointment, he violâtes 
Bankr. Act July 1, 1898, c. 541, § 29b, 30 Stat. 554 (U. S. Comp. St. 1901, 
p. 3433), and a conspiracy that he shall do so violâtes the conspiracy stat- 
nte. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 906, 908; 
Dec. Dig. § 485;* Conspiracy, Cent Dig. §§ 40, 41; Dec. Dig. § 28.*] 

8. Cbiminal Law (§ 365*) — Evidence — Res Gest^— Concealment of Peop- 

EBTY. 

Where a bankrupt before bankruptcy concealed his property and con- 
tlnued the concealment after the appointment of his trustée, and was in- 
dicted for such offense, évidence of the prior concealment was admissible 

as res gestse. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. s 807; Dec. 
Dig. § 365.*] 

•For other cases see same topic & § numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
212 F.— 33 
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4. Bankbuptct (i 494*) — Offenses — Concealment of Assets — Indictment — 

"OONCEAL." 

The Word "conceal," when eoupled In an indictment a^gaînst a bankrupt 
for concealing assets from liis trustée, wlth the words "unlawfully, know- 
ingly, and fraudulently" excludes unintentlonal acts. 

[Ed. Note. — For othier cases, see Bankruptcy, Cent. Dlg. § 911 ; Dec. Dlg. 
i 494.* 

For otlier définitions, see Words and Ptirases, vol. 2, pp. 1377-1384.] 

6. Indictment and Information (§ 63*) — Requisites — Concealment or As- 
sets — Manneb of Concealment. 

An indictment agalnst a bankrupt for conspiracy to conceal assets need 
not set out the manner of the concealment. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§ 185 ; Dec. Dig. § 63.*] 

6. Bankkuptcy (§ 485*) — Offenses — Concealment or Assets. 

The essential éléments of the offense of concealment of assets by a bank- 
rupt are that the concealment must be by the bankrupt while a bankrupt, 
or af ter his discharge ; that the concealment must be from his trustée 
of property belonglng to his estate; and must be knowingly and fraudu- 
lently done. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 906, 908; 
Dec. Dlg. § 485.*] 

'r. Bankbuptct (§ 485*) — Offenses — Concealment of Assets — Continuinq 
Offense — "Conceal." 

A criminal concealment of property by a bankrupt Is a continuons con- 
cealment of the property from the trustée; the term "conceal" meaning 
the withholding of assets with a fraudulent intent. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 906, 908 ; Dec. 
Dig. § 485.*] 

8. Indictment and Information (§ 69*) — Allégations — Matter Unknown 
TO Grand Jury. 

An allégation in an Indictment that certain necessary facts are to the 
grand jury unknown is permissible only when the grand jury does not 
hâve and cannot obtain a knowledge of the facts. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§ 191 ; Dec. Dig. § 69.*] 

B. Indictment and Information (§ 184*) — Variance — Matters Unknown to 
Grand Jury. 

Where an indictment for conspiracy to conceal assets of a bankrupt 
charged that the property removed and concealed consisted of certain 
goods, wares, and merchandise belonging to the alleged bankrupt flrm, 
and added that a further description as to the exact number, kind, and 
quality, etc., of the goods concealed was to the grand jury unknown, whlch 
charge was put in issue by a plea of not guilty, and the évidence showed 
that the character, kind, and description of the goods removed and con- 
cealed were known to the grand jury at least to a large extent, there was 
a fatal variance. 

[Rd. Note. — For other cases, see Indictment and Information, Cent. Dlg. 
{ 574 ; Dec. Dig. § 184.*] 

Prosecution by the United States against Joseph E. Rhodes and 
others for alleged conspiracy to conceal property of certain bankrupts. 
On demurrer to indictment. Sustained. 

•For other cases see same topic & i numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Jas. B. Sloan, U. S. Atty., and Alex. T. Howard, Asst. U. S. Atty., 
of Mobile, Ala. 

C. E. Hamilton, of Evergreen, Ala., C. J. Torrey, of Mobile, Ala., 
and F. W. Hare and Barnett & Bugg, ail of Monroeville, Ala., for 
défendants. 

TOULMIN, District Judge. This is an indictment against the three 
above-named défendants for a conspiracy on their part to commit an 
offense against the Bankrupt Act, namely, that portion of section 29b, 
providing punishment upon conviction of the offense of having "know- 
ingly and fraudulently concealed, while a bankrupt, * * * from 
his trustée any of the property belonging to his estate in bankruptcy." 
Joseph E. Rhodes and John J. Rhodes were the bankrupts, both in- 
dividually, and as partners doing business under the name of Rhodes 
Bros. Calvin J. Rhodes was not a bankrupt ; he was an outsider, and 
had no connection with the business of the bankrupts, so far as ap- 
pears from the indictment. Thèse three défendants were indicted, 
under section 37 of the Pénal Code (Act March 4, 1909, c. 321, 35 
Stat. 1096 [U. S. Comp. St. Supp. 1911, p. 1600] ; section 5440, Rev. 
St. [U. S. Comp. St. 1901, p. 3676]), for concealing the assets of 
Rhodes Bros., who conducted a gênerai mercantile business at Excel, 
Ala., in anticipation of the bankruptcy of said firm, and of the ap- 
pointment of a trustée ; and the indictment allèges, in substance, that 
said concealment continued after the adjudication in bankruptcy and 
after the trustée took charge of the estate. One of the grounds of the 
demurrers is that the indictment does not allège or show that thèse 
three défendants conspired to aid the bankrupts to commit this offense, 
but charges, in effect, that ail three were guilty of a conspiracy to com- 
mit the offense, and that Calvin J. Rhodes, not being a bankrupt, could 
not conspire to commit an offense which, under the bankrupt law, only 
a bankrupt could be guilty of committing. 

[1] A person who conspires with another to commit an offense 
against the Bankruptcy Act is liable to prosecution. Section 29b of the 
act provides that a person shall be punished upon conviction of the 
offense of having knowingly and fraudulently concealed, while a bank- 
rupt, from his trustée any of the property belonging to his estate in 
bankruptcy. If a bankrupt conceals his property before the appoint- 
ment of a trustée and continues to conceal it after the appointment, he 
violâtes the Bankruptcy Act, and a conspiracy that he shall do so vio- 
lâtes the conspiracy statute. Although the bankrupt alone can be in- 
dicted for violating the act, persons combining with him to violate it 
may be guilty of conspiracy. This indictment therefore is not insuffi- 
cient because it appears that one of the défendants was not the bank- 
rupt. 

[2] The indictment charges the removal and concealment of certain 
property before the bankrupt proceedings were instituted, and the 
trustée was appointed ; but it allèges that the trustée was subsequently 
appointed, and the property was never turned over to him but was con- 
cealed from him. The indictment charges that the property was con- 
cealed in anticipation of bankruptcy, and that the concealment was a 
continuing one after the trustée was appointed. If the bankrupt con- 
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cealed his property before the appointaient of a trustée, and continued 
to conceal it after the appointment, he violâtes the Bankruptcy Act, 
and a conspiracy that he shall do so violâtes the conspiracy statute. 
Cohen -v. U. S., 157 Fed. 651, 85 C. C. A. 113. 

[3] The Bankruptcy Act does not make any act of the bankrupt 
before the bankruptcy criminal. But if the bankrupt, before the bank- 
ruptcy, has concealed his property, and, after his trustée is appointed, 
continues to conceal it from his trustée, hè is criminally liable under 
the statute, and, if indicted for such crime, évidence of his acts of 
concealment before the bankruptcy, as well as those subséquent thereto, 
would be admissible as part of the res gestœ. 

[4, 5] The word "conceal," when coupled in an indictment with the 
words "unlawfully, knowingly, and fraudulently," clearly excludes 
unintentional acts. The manner of concealment need not be set out. 
United States v. Comstock (C. C.) 161 Fed. 644. 

"An Indictment under Rev. St. § 5440, for conspiracy to conceal property 
from the trustée in bankruptcy, in violation of the Banlcrupt Act, is insuffl- 
cient where it does not use the statutory words 'knowingly and fraudulently' 
in characterizing the offense to whieh the conspiracy related, or any équiva- 
lent words therefor. The words (quoted) are an essential part of the statute 
and describe an essential Ingrédient of the offense." U. S. v. (Jomstock et al. 
(0. C.) 162 Fed. 415. 

The Waldman Case (C. C.) 188 Fed. 524, is not applicable hère, be- 
cause in that case the défendants were not the bankrupt and had no 
connection with the bankrupt (a corporation). They might conspire as 
much as they chose, but there was nothing to indicate that the bank- 
rupt would conceal its propertv. or that the défendants could compel 
or induce it to do so. They were outside parties who conspired to hâve 
it donc. One who is not a bankrupt cannot be guilty of the offense of 
concealing the bankrupt's property. 

"The faèt that the bankrupt's property was removed by persons having no 
connection with the bankrupt has no tendency to show a conspiracy to induce 
or hâve the bankrupt to conceal this property from the trustée. The circum- 
stances of the transaction, if stated, might show some connection ; but, unless 
stated, no connection is apparent." 

The indictment we hâve before us states the connection, as two of 
those charged were bankrupts, and one an outsider. 

[6^ 7] Essential éléments of concealment, etc., are that it must be 
by the bankrupt, while a bankrupt or after his discharge, and from 
his trustée, of property belonging to the estate in bankruptcy; and 
such concealment must be "knowingly and fraudulently" donc. A 
criminal concealment of property by a bankrupt is a continuons con- 
cealment of the property from the trustée. "Conceal" is the with- 
holding of assets, with fraudulent intent. Jacobs v. United States, 161 
Fed. 694, 88 C. C. A. 554; Johnson v. United States, 163 Fed. 30, 89 
C. C. A. 508, 18 L. R. A. (N. S.) 1194; Johnson v. United States, 170 
Fed. 581, 95 C. C. A. 661. 

In my opinion the indictment is sufiîcient, and the demurrers thereto 
are overruled. 

(Orally, to the jury :) Each and ail of the défendants plead not guilty 
to the indictment in this case. On the issue thus made the government 
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ihtroduced évidence to sustain the allégations of the indictment. After 
the government has announced that it has closed its case on its direct 
évidence, and before any évidence is offered on the part of the défend- 
ants, their counsel moves the court to exclude the évidence of the gov- 
ernment on the ground that there is a variante between the allégations 
in the indictment and the évidence submitted to prove them, in that the 
indictment charges that the property alleged to hâve been removed and 
concealed by the défendants consisted of goods, wares, and merchan- 
dise belonging to the bankrupt estate of Rhodes Bros., alleging that the 
exact quantity and the character, kind, and quality thereof were to the 
grand jury unknown, whereas the évidence of the government shows 
that the grand jury that found the indictment was informed by the 
witnesses who testified before it, and who hâve testified on this trial, 
of at least a large amount of the goods, their character and kind, set- 
ting out in détail what said goods consisted of, which facts the évi- 
dence, without contradiction, shows were made known to the grand 
jury. 

The court overrules the motion to exclude the évidence in the case, 
whereupon the défendants' counsel moves the court, for each défendant 
separately and severally, to instruct the jury to render a verdict for 
the défendants. The court grants that motion. 

[ 8 ] The law is well settled that a criminal charge must be made se 
certain that a défendant may be reasonably informed of just what he 
is charged with, that he may plead a conviction or acquittai of such 
charge to any subséquent indictment thereon. The indictment in this 
case, in référence to the property alleged to hâve been concealed by 
the défendants, contains the gênerai allégation that it consisted of 
goods, wares, and merchandise, the character, kind, and particular de- 
scription of which is to the grand jury unknown. Thèse matters are 
important and are allégations put in issue by the plea of not guilty. 
They are allégations that must be sustained by évidence on the part of 
the government. Such allégations are permissible f rom necessity only, 
when the grand jury does not hâve and cannot obtain a knowledge of 
the facts. 

[9] The évidence shows that the character, kind, and description of 
the goods removed and concealed were known to the grand jury — at 
least, a large part of such goods. As it appears f rom the proof that 
the character, kind, and description of the goods were actually known 
to the grand jury, there is a fatal variance between the allégations and 
proof. When this is the case, it is the duty of the trial court to direct 
a verdict for the défendant when so requested. Duflf v. United States, 
185 Fed. 101, 107 C. C. A. 319; Hedderly v. United States, 193 Fed. 
571, 114 C. C. A. 227; Wiborg v. United States, 163 U. S. 632, 16 
Sup. Ct. 1127, 1197, 41 L. Ed. 289; Crumpton v. United States, 138 
U. S. 361, 11 Sup. Ct. 355, 34 L. Ed. 958. 

On the évidence submitted, I am free to say that I am not satisfied 
that the défendants are guilty of knowingly and fraudulently conceal- 
ing the goods in question from the trustée. On the facts proven, I 
certainly hâve a reasonable doubt of their guilt. Hence I do not feel 
at ail constrained to charge the jury, as requested by défendants' coun- 
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sel, on the question of variance between the allégations and the proof 
in the case. 

Gentlemen of the jury : The court theref ore charges you to find a 
verdict of not guilty. The form of your verdict should be, "We, the 
jury, find the défendants not guilty." The verdict should be signed by 
one of your members as foreman, to be selected by you. 



UNITED STATES v. RHODES (two cases). 

(District Court, S. D. Alabama. December 13, 1913.) 

Nos. 4230, 4231. 

1. "Bankbxtptct (§ 242*) — Privilège op Witn-ess. 

The constitutlonal provision that no man shall be compelled to be a 
witness agalnst himself is applicable to a bankrupt and entltles him to 
refuse not only to give oral testimony, but to produce books and papers 
which wlll tend to incriminate him. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 399-401; 
Dec. Dig. § 242.*] 

2. Pebjuby (§ 25*) — Indictment — Requisites. 

An indictment for perjury must allège that the false oath was made 
Ih évidence or testimony as to matters or facts materlal to the issue In- 
volved in the proceeding In which it was made, and, if the matters alleged 
as sworn to appear to the court not to be material, the indictment is In- 
sufBcient, though it allèges that they are material. 

[Ed. Note. — For other cases, see Perjury, Cent. Dig. §§ 82-89; Dec. 
Dig. § 25.*] 
8. Peejurt (t 6*) — Bankrupts — Ex Parte Proceeding. 

Défendants, who were bankrupts, were indicted for perjury alleged to 
hâve been committed on their examination before a référée as to matters 
concerning their bankruptcy, and as to their acts the commission of which 
they denied, and also concerning statements made In their examination 
relevant to one of their schedules. Eeld that, such proceeding being 
merely an ex parte examination On which there was no issue, perjury 
eould not be assigned on the alleged falsity of the testimony so ~given. 

[Ed. Note. — For other cases, see Perjury, Cent. Dig. §§ 7-17 ; Dec. Dig. 
§6.*] 

Joseph E. Rhodes and John J. Rhodes were indicted for perjury in 
violation of Pénal Code (Act March 4, 1909, c. 321, 35 Stat. 1111 [U. 
Sr Comp. St. Supp. 1911, p. 1625]) § 125. On demurrer to indictment. 
Sustained. 

Jas. B. Sloan, U. S. Atty., and Alex. T. Howard, Asst. U. S. Atty., 
of Mobile, Ala. 

C. E. Hamilton, of Evergreen, Ala., C. J. Torrey, of Mobile, Ala., 
and F. W. Hare and Barnett & Bugg, ail of Monroeville, Ala., for de- 
fendants. 

TOULMIN, District Judge. [1] 1. The law is well settled that the 
constitutional provision that no man shall be compelled to be a witness 
against himself enables a person, under ordinary circumstances, to re- 
fuse not only to give oral testimony, but to produce his books and pa- 

•For other cases see same topic & § kumbbh in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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pers, on the ground that they would tend to incriminate him. Boyd v. 
U. S., 116 U. S. 616, 6 Sup. Ct. 524, 29 L. Ed. 746. And it is held that 
a bankrupt, as well as any other person, is entitled to the protection of 
such constitutional provision. In re Kanter & Cohen (D. C.) 9 Am. 
Bankr. Rep. 104, 117 Fed. 356; In re Dow's Estate (D. C.) 105 Fed. 
889. 

The défendants (bankrupts) hâve been indicted for perjury, alleged 
to hâve been committed on their examinations before the référée as to 
matters concerning their bankruptcy and as to acts inquired about by 
the défendants, and denied to hâve been committed by them ; and also 
as to statements made in their examinations relative to their Schedule 
B, etc. Such évidence as purposed to be used in thèse prosecutions is 
not permitted by law to be so used, under the constitutional provision 
referred to, as well as by that of the bankrupt law. In re Harris (D. 
C.) 164 Fed. 292. 

[2] In ail indictments for perjury it must be alleged that the false 
oath charged was made in évidence or testimony as to matters or facts 
material to the issue involved in the proceeding in which it was made.. 
If the matter or facts stated in the indictment as sworn to apppar to 
the court not to be material, notwithstanding they are alleged so to be 
in the indictment, they will not be sufficient to support it. 

[3] It does not appear from the allégations of the indictments that 
the testimony given before the référée was material to the matter or 
proceeding then pending before him. An indictment for perjury is 
defective which fails to show that the alleged false testimony was ma- 
terial to the issue involved in the proceeding before the référée when 
given. There was no issue in the said proceeding. It related to mat- 
ters which might be material in a bankruptcy proceeding on a hearing 
of objections to a discharge. The said proceeding was in the nature 
of an ex parte examination. In re Chamberlain (D. C.) 180 Fed. 304 ; 
Roscoe's Crim. Ev. p. 817. 

There is an allégation in the indictment against J. E. Rhodes (No. 
4230) that the testimony before the référée was material, but the facts 
alleged show it was not material. Demurrers are sustained to the in- 
dictment — not ail those interposed, but sufficient to render it fatally de- 
fective. 

The indictment against John J. Rhodes (No. 4231) fails to allège 
any materiality in the matters testified to, and, as stated above, it does 
not appear that the testimony was material ; and the indictment is 
otherwise not maintainable. Demurrers thereto are sustained. 
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COT y. TITLB GUARANTEB & TRUST CO. et al. 

(District Court, D. Oregon. March 23, 1914.) 

No. 3209. 

L CoEPOEATioNS (§ 559*) — Insolvency — Reoeiveks — Appointmbnt — Effect. 

The appointment of a receiver for a corporation does not destroy its 
entity as such, but it still retains its corporate power, at least, to wind 
up its business. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 2241-2252, 
2259; Dec. Dig. § 559.*] 

2. Taxation (§ .124%*) — Pbopeett Subject — Pkopeett in Hands of Re- 

CEIVBE. 

Since a receiver appolnted for the property of a corporation is but an 
arm of the court in the management of the corporatlon's property, 
whether as a golng concern or in process of dissolution, the court holds 
the property subject to the burdens and limitations to whlch it was 
subject In the hands of the corporation, and hence the fact of recelver- 
shlp did not relieve the property from taxation. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 224-226, 240- 
242, 260-263, 272 ; Dec. Dig. § 1241/2-*] 

8. Taxation (§ 337*) — Assessment — Peopbety in Hands of Receiveb. 

Where the property of a corporation was in the hands of a receiver, 
it was not materlal to the valldlty of the assessments thereon whether 
it was assessed to the corporation or to the receiver 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. §§ 571-578, 704- 
706; Dec. Dig. § 337.*] 

4. Taxation (§§ 508, 572*)— Nature op Tax — Recovery. 

Under the Oregon System for the collection of taxes, a tax does not 
become a debt, and Is not recoverable in an action at law, nor is It a lien 
on Personal property untll a warrant is levied. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 942, 1132-1137 ; 
Dec. Dig. §§ 508, 572.*] 

5. Taxation (§ 572*) — Peopeety in Hands or Receiveb — Assessment — Re- 

covery OF Taxes. 

Where property of a corporation In the hands of a receiver is assessed, 
the taxes can be collected only by application of the proper offlcer to 
the court for an order requiring the receiver to pay the taxes. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 1132-1137; 
Dec. Dig. § 572.*] 

6. Taxation (§ 337*) — Propeety of Coepobation — Iîeceivership — Assess- 

ment — Consent of Coubt. 

Since the assessment of taxes on property in the hands of a receiver 
does not involve an invasion of the possession of the receiver, it may be 
made wlthout leave of the court having jurisdictlon of the proceedings. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. §§ 571-578, 704- 
706 ; Dec. Dig. § 337.*] 

7. Taxation (§ 840*) — Propeety in Hands of Receiveb — Assessment — Rb- 

COVEBY OF TaXES^PENALTIES AND InTEBEST. 

L. O. L. Or. § 3682, provides that taxes shall be payable on the flrst 
Monday of April of each year, except that, if half are paid by March 
15th, the remalnlng half may be pald on or before the first Monday in 
October; but that. If the remalnlng half is not then paid, the taxpayer 
shall be subject to a penalty of 10 per cent, on the aniount of taxes re- 
malnlng due, and also to the payment of 12 per cent, interest thereon 
from the first Monday in April until pald. Section 3683 makes it the 
duty of the collecter on the first Monday of May in each year to coUeet 

*For otber cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ail taxes levied, whereof one-half was not paid on or before the flrsl 
Monday in April, and also to collect ail taxes that mlght remaln unpaid 
by the first Monday in October, together with the penalty of 10 per cent, 
and the interest at 12 per cent, per annum. Held, that the 12 per cent 
interest was in fact a penalty, and that, where taxes were assessed 
against the property of a corporation in the hands of a receiver, it was 
the duty of the collecter to apply Immediately after the first Monday la 
May of each year for an order requiring the receiver to pay the taxes, 
and, not having done so, he would not be permitted to recover against 
the receiver more than the taxes, the 10 per cent, penalty, and the inter- 
est at 12 per cent, which had accrued for the time intervening from the 
first Monday in April until the first Monday in May of each year. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 1656; Dec. 
Dig. § 840.*] 

In Equity. Suit by N. Coy against the Title Guarantee & Trust 
Company, a corporation, and others. Pétitions in intervention by 
Multnomah County for an order requiring the receiver to pay state 
and municipal taxes assessed against the corporation on personal 
property for the years 1908 to 1911, inclusive, with penalties and in- 
terest. Pétitions granted in part. 

See, also, 198 Fed. 275. 

W. C. Bristol, of Portland, Or., for receiver. 

Walter H. Evans, Dist. Atty., of Portland, Or., for Multnomah 
County. 

Emmons & Webster, of Portland, Or., for petitioners. 

WOLVERTON, District Judge. Two pétitions in intervention 
hâve been filed in the above matter by Multnomah county, praying 
that the receiver be required to pay the state, county, school, and mu- 
nicipal taxes assessed against the Title Guarantee & Trust Company, 
on certain personal property, for the years 1908 to 1911, inclusive, 
with penalties and interest. 

A receiver was appointed for the Title Guarantee & Trust Company 
by this court on November 6, 1907, and the taxes which it is sought to 
hâve paid were assessed against the company a part of the time in its 
name alone and a part of the time in the name of the company, R. S. 
Howard, Jr., receiver. The receiver resists payment on several 
grounds. First, it is urged that the law has made no provision for 
the assessment of receivers, and, having made none, they are not tax- 
able as such. 

As it respects assessment and taxation, the statute of Oregon has 
made ail property, whether real or personal, subject thereto. Section 
3551, Lord's Oregon Laws. By section 3560 it is required that every 
person shall be assessed as to his personal property, whether owned by 
him or under his control as trustée, guardian, executor, or administra- 
tor, in the county in which he résides. Section 3563 provides that 
Personal property of every private corporation is liable to taxation in 
the same manner as the personal property of a natural person, and 
shall be assessed in the name of such corporation, in the county where 
its principal place of business is, unless otherwise specially provided by 
law. The manner of assessment is provided by section 3593, which 

•For other cases see satae topic & § numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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requires the assessor to set down on his roll, first, the names of ail per- 
sons assessable in his county, and, among others, the taxable personal 
property owned by or to be taxed to such person. Thèse are the prin- 
cipal provisions of the statute which in any way affect the présent con- 
troversy, and it is clear that ample provision is made thereby for the 
assessment of a corporation. But it is urged that : 

"We are dealing with property hère represented by a court through its 
■ receiver, and there is no method of assessment provided for corporate prop- 
erty." 

[ 1 ] The appointment of a receiver by a court does not destroy the 
entity of the corporation. It yet remains with corporate power, at 
least for the purpose of winding up the business of the concern, for it 
is corporation business always that the receiver transacts. 

[2] Ail property being taxable, and corporations being liable to 
taxation, it is inconceivable that a suit in chancery and the appointment 
of a receiver by opération of law withdraws the corporate property 
from the power of assessment and taxation. Nor was it necessary 
that the receiver should, eo nomine, be designated as a person subject 
to assessment and taxation. He is but an arm of the court in the 
management of the corporation property, whether it be as a going con- 
cern or in process of dissolution, and the court holds the property sub- 
ject to ail the burdens and limitations to which the corporation itself 
was subject under the law, and one of thèse is the liability to taxation 
as a natural person. I am clear that a receivership does not withdraw 
the corporation from that liability. As is said by Mr. Chief Justice 
Fuller : 

"Undoubtedly property so sltuated (in custodia legis) is not thereby ren- 
dered exempt from the imposition of taxes by the government within whose 
jurisdiction the property is, and the lien for taxes Is superior to ail other 
liens whatsoever, except judicial costs, when the property is rlghtfuUy in 
the custody of the law." In re Tyler, 149 U. S. 164, 182, 13 Sup. Ct. 785, 790 
(37 L. Ed. 689). 

And it has been held that property in the hands of a receiver is prop- 
erlv assessable as the property of the corporation. Stevens v. New 
York & O. M. R. Co., Fed. Cas. No. 13,405. 

[3] Nor is it important to whom the assessment is made, whether 
to the corporation or to the receiver. It is not vital to the validity of 
the tax. Wiswall v. Kunz, 173 111. 110, 50 N. E. 184. 

[4] Under the System for tax collections within this state, a tax 
does not become a debt, and an action at law does not lie for its recov- 
ery. Nor is the tax upon personal property made a lien thereon, nor 
does any lien attach until a warrant is levied, and it may happen, as 
where the property of the person taxed is taken into another state or 
disposed of , that the tax collector will be left remediless in forcing col- 
lections. Marion County v. Woodburn Mercantile Co., 60 Or. 367, 
119 Pac. 487, 41 L. R. A. (N. S.) 730. 

[5] But, where property remains within the jurisdiction and with- 
in the hands of the person taxed, there is no impediment to the en- 
forcement of the payment of the personalty tax assessed against him. 

It is beyond question at this date that, when a court has appointed a 
receiver, his possession is the possession of the court for the benefit of 
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the parties to the suit and ail concerned, and cannot be disturbed with- 
out proper leave of the court. In re Tyler, supra ; Barton v. Barbour, 
104 U. S. 126, 26 L. Ed. 672; Krippendorf v. Hyde, 110 U. S. 276, 4 
Sup. Ct. 27, 28 L. Ed. 145. 

Property so held may be said to be in équitable séquestration to 
answer the purposes of the receivership, and, if it is sought to enforce 
an équitable lien or other demand which is a rightful charge against 
the property, it must be done by leave and under the sanction of the 
court so having the possession. The levy of a tax warrant is a sé- 
questration, like the levy of an ordinary fieri facias. Hence such levy 
could not in any greater degree be permitted to disturb the court's 
possession without its explicit sanction previously procured. Ex parte 
Huidekoper et al. (C. C.) 55 Fed. 709 ; Oakes v. Myers (C. C.) 68 Fed. 
807; Ledoux v. La Bee (C. C.) 83 Fed. 761. 

[6] In the présent case there has been no attempt to levy a war- 
rant, but it is urged, going back of the warrant, that there was no au- 
thority for the assessor, the property being in custodia legis, to assess 
the property, or for the proper officers to levy the tax, without leave of 
the court, and that the tax therefore is without validity, and should not 
be ordered paid out of the estate. 

Seeing that property in the hands of a receiver is subject to assess- 
ment and taxation, I am of the opinion that the assessment and levy of 
the tax, since an invasion of the possession of the receiver is unneces- 
sary to efïect the purpose, is regular and valid. Being so, it is the duty 
of the court to require payment of the taxes levied, if there be funds 
in the hands of the receiver applicable thereto; It was so held by the 
Suprême Court of Missouri, where, as in this state, a personalty tax 
was not a lien upon the property taxed, and where also, as hère, the 
state has the right to payment out of the assets paramount to other 
creditors. Greeley v. Provident Savings Bank et al., 98 Mo. 458, H 
S. W. 980. 

"Having such paramount right," says the court in Central Trust 
Co. V. N. Y. C. & N. R. R. Co., 110 N. Y. 250, 257, 18 N. E. 92, 95 
(1 L. R. A. 260), "the court may, in its discrétion, listen to the pétition 
of the state, through its Attorney General, and direct its officer to make 
the payment asked for." 

Indeed, the court may not only do so, but there is an imperative duty 
incumbent upon it to take cognizance of the laws of the state relative 
to assessment and taxation, and to require of its receivers payment 
of such taxes as are just and regularly levied, out of any assets they 
may hâve in their hands applicable thereto. See Tn re Tyler, supra, 
and George et al. v. St. Louis Cable & W. Ry. Co. (C. C.) 44 Fed. 117, 
119. _ 

This renders it clear that taxes levied upon the personalty of the 
corporation for the years 1908, 1909, 1910, and 1911 should be dis- 
charged, and equally clear that the court should direct the receiver to 
pay them. 

[7] But it is further urged that the receiver should not be required 
to pay the penalty and interest, notwithstanding the taxes hâve been 
long delinquent. Of this we may now inquire. 

Taxes under the statute governing, as it relates to the collection oi 



524 



212 FEDERAL EBPOBTBR 



thèse now in controversy, were made payable on the first Monday of 
April of each year, with the provision that, if one-half of such taxes 
were paid by the 15th day of March, the time of payment for the re- 
maining one-half should be extended until the first Monday of Octo- 
ber. It is further provided, however, that, should the remaining half 
not be paid on the first Monday of October, the taxpayer should be 
subject to a penalty of 10 per cent, on the amount of the taxes remain- 
ing due, and also be subject to the payment of 12 per cent, interest 
thereon from the first Monday in April until paid. Section 3682, 
Lord's Oregon Laws. By the following section it is made the duty 
of the tax collector immediately, on the first Monday of May in each 
year, to proceed to collect ail taxes levied whereof one-half was not 
paid on or before the first Monday of April. And so also to collect 
ail taxes that might remain unpaid by the first Monday of October, to- 
gether with the penalty of 10 per cent, and the interest thereon at 12 
per cent, per annum. 

It will be seen that a direct penalty is imposed for nonpayment of 
taxes when due, but there is a further burden imposed upon the tax- 
payer to pay interest at the rate of 12 per cent, per annum. This in- 
terest is double the légal rate of interest otherwise fixed by statute, 
and is above the rate which parties may charge by express agreement. 
While the statute calls it interest, it is very obvions that it opérâtes as 
a penalty, and I am impelled to the conclusion that the exaction of the 
10 per cent, and the 12 per cent, called interest must each be regarded 
as in effect a penalty for the nonpayment of taxes when due. 

Now, in the case at bar, the taxing officers were early advised that 
the receiver would resist the payment of taxes assessed against Per- 
sonal property within his hands. This before any of the taxes in ques- 
tion were levied. While it may be the duty of the receiver to pay the 
taxes legitimately due, or to apply to the court for authority to do so, 
yet when a question has arisen touching the validity of the tax, and 
the taxing officers are advised of that fact, the duty is ail the more in- 
cumbent upon the tax collector to proceed promptly in the proper way 
to require the payment of such tax. Under présent conditions, there 
was no way for the tax collector to proceed other than to apply to the 
court for an order requiring the payment by the receiver. In such 
procédure the legality of the tax could well be determined, and, if 
found proper, the order for payment would reasonably follow. 

But the tax collector was not required to enforce collection until 
after the taxes became delinquent. He should hâve proceeded im- 
mediately, however, on the first Monday in May of each year. At 
this time the penalty of 10 per cent, had been incurred, and the interest 
at 12 per cent, had accrued for the time intervening from the first 
Monday in April. If prompt application had been made to the court, 
further penalty would not hâve been visited upon the receiver. I think 
this should hâve been done, and the tax collector should not hâve 
waited one, two, three, and four years before attempting to enforce the 
tax in the only way in which it could be done. For this reason, I am 
not inclined to burden the estate with the accruing interest from and 
after the first Monday in May each year as it relates to the taxes for 
the several years involved. This conclusion is sustained by the prin- 
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ciple announced in the cases of County Com'rs of Prince George's Co., 
etc., V. Clarke & Berry, 35 Md. 206, and Blakistone v. State, 117 Md. 
237, 83 Atl. 151. 

The receiver will therefore be directed to pay the state, county, 
school, and municipal taxes for the years 1908, 1909, 1910, and 1911, 
together with the penalty of 10 per cent, on the amount of the tax for 
each year, and the interest of 12 per cent, accruing between the first 
Monday in April and the first Monday in May; and such will be the 
order of the court. 



THE C. S. HOLMES. 

(District Court, W. D. Washington, N. D. February, 1914.) 

• No. 2539. 

1. Courts (§ 365*) — Fédéral Courts — Pollowino State Décisions. 

Where there is a confllct between the maritime law and the local law, 
the décisions of the state courts are not blnding on a court of admlralty. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 950, 952, 955, 969- 
971; Dec. Dig. §365.*] 

2. Seamen (§ 29*): — Injury in Service — Liabilitt or Vessel. 

Nelther a vessel nor the owner Is chargeable wlth the négligence of the 
master or other officer In respect to the détails of navigation through 
whlch a seaman Is injured. 

[Ed. Note.— For other cases, see Seamen, Cent. Dlg. §§ 186, 188-194; 
Dec. Dlg. § 29.*] 

8. Seamen (§ 29*) — Suit for Injuet — Sufficienct of Libel. 

Allégations of a libel held insufficient to charge a vessel with liability 
on the ground that the master was in fault or négligent in the employ- 
ment of a physlcian to treat an injured seaman. 

[Ed. Note.— For other cases, see Seamen, Cent Dlg. §§ 186, 188-194; 
Dec. Dlg. § 29.*] 

In Admiralty. Suit by Gust Fondahn against the schooner C. S. 
Holmes. On exceptions to amended libel. Exceptions to first and 
second causes of action sustained. 

For former opinion, see 209 Fed. 970. 

Daniel Landon, of Seattle, Wash., for libelant. 

Ballinger, Battle, Hurlbert & Shorts, of Seattle, Wash., for claimant. 

NETERER, District Judge. This is an action in rem in which libel- 
ant seeks recovery of damages for personal injuries, damages for nég- 
ligence in furnishing médical treatment, expenses of médical treat- 
ment, and wages. The matter was heretofore considered by the court 
upon exceptions to the libel, which were sustained, 209 Fed. 970. An 
amended libel has been filed, and the mattei* is now before the court 
on the claimant's exceptions to the amended libel. 

The amended libel, after alleging the employment of libelant as a 
seaman on board the C. S. Holmes, recites : 

"That whlle on the return voyage and while performlng hls duty as a 
seaman, on the 3d of January, 1913, in the afternoon a heavy storm arose, and 
the shlp sought shelter in Neah Bay. A tug was sent out to look at the con- 

*For otbsr cases see same topic & § nvmb&b in Dec. £ Am. Digs. 1907 to date, & Rep'r Indexes 
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dition of the weather, and came back and reported that It was not fit for 
any vessel to go out on account of the mountain of sea running at 12 o'clock 
noon. With the weather conditions unchauged the steamer Goliah gave the 
said C. S. Holmes a steel cable of flve inches thickness, which was taken on 
board and made fast on the forward end of the said ship by being placed 
three times around a square bit ; and by order of the captain of the said shlp 
C. S. Holmes the steamer Goliah towed her to sea, it taking the steamer 
seven hours to tow the C. S. Holmes a distance of elght miles." 

"That at about 7 o'clock, and whlle weather conditions were unchanged, 
the said steamer blew her whlstle to let go the wlre; the captain of the 
Holmes gave gênerai orders for everybody to go forward and take hold of 
the wlre ; the crew held back ; when they received the orders the second 
tlme everybody went forward, but none went to the wlre except the lihelant, 
the captain standing about four feet above the lihelant, where he could see 
everything going on ; lihelant being in a position where he could not see the 
condition of the wire, lihelant inquired of the captain how the wire was on 
the how, and he vi'as told by the captain that the wire was slack, and that 
everything was ail right and to let go, and- lihelant let go the lashings and 
went away as quickly as possible to avoid danger. The wire was tlght and 
sprang back and hit libelant, causlng a coœpound fracture of libelant^s right 
arm, paralyzing and bruising his side." 

To the cause of action above alleged the claimant excepts as follows : 

"Claimant excepts to ail such allégations in said amended libel as are al- 
légations of facts purporting to constitute such flrst purported cause of action, 
for the reason that such a cause is not an admira Ity and maritime cause of 
action, and is not within the jurisdiction of this honorable court, and for 
the reason that said amended libel does not allège facts sufflcient to constitute 
such cause of action." 

By référence to the former opinion, it will be seen that the negh- 
gence upon which the hbelant there rehed was — 

"that the captain, with the rest of the crew standing near by, negligently 
failed to insist upon glving libelant assistance." 

The négligence hère relied upon is that : 

"Libelant inquired of the captain how the vrire was on the bow, and he was 
told by the captain that the wire was slack, and that everything was ail 
right and to let go, and libelant let go. * * * The wire waa tight and 
sprang back and hit libelant." 

The former ground of négligence was held insufficicnt to charge the 
owners or the vessel under the rule laid down by the Circuit Court 
of Appeals of the Ninth Circuit in Oison v. Oregon Coal & Nav. Co., 
104 Fed. 574, 44 C. C. A. 51. The question now to be determined is 
whether thé latter ground of négligence is sufficient to charge the 
vessel. 

Libelant relies upon Keating v. Pacific Steam Whaling Co., 21 
Wash, 415, 58 Pac. 224. The négligence there charged, however, was 
an unsaf e appliance for towing, which might be sufficient to bring the 
case within the rule laid down in the Oison Case, supra. The défend- 
ant nevertheless contendéd that plaintifif might hâve been ordered to 
do the work in a safe manner, and the failure of the mate to order 
him to do it in such a manner was négligence of the mate in a détail 
of navigation, for which the owner would not be liable — citing Quinn 
v. New Jersey Lighterage Co. (C. C.) 23 Fed. 363 ; The Queen (D. C.) 
40 Fed. 694. The court meets this contention with the gênerai state- 
ment that the mate and captain are not fellow servants of an ordinary 
seaman, and cites Chicago, etc., Ry. Co. v. Ross, 112 U. S. ZJl , 5 Sup. 
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Ct. 184, 28 L. Ed. 787, and The Transfer No. 4 and The Car Float 
No. 16, 61 Fed. 364, 9 C. C. A. 521. 

[1] Libelant contends that the holding of the state court should 
govern. Jurisdiction in admiralty cases being exclusively vested in the 
United States District Court by article 3, § 2, of the Constitution, and 
sections 24 and 256 of the Judicial Code (Act March 3, 1911, c. 231, 
36 Stat. 1091, 1160 [U. S. Comp. St. Supp. 1911, pp. 135, 233]), this 
contention cannot be sustained. It was expressly so held in Workman 
V. New York City, 179 U. S. 552, 21 Sup. Ct. 212, 45 L. Ed. 314. In 
the absence of a holding of the Suprême Court of the United States, 
this court must be governed by the holdings of the Circuit Court of 
Appeals for the Ninth Circuit. 

[2] Quinn v. New Jersey Lighterage Co., and The Queen, supra, 
were both considered and approved in the Oison Case. Each state 
that the rule in Chicago, etc., Railway Co. v. Ross does not operate 
to charge the owner with négligence of the master in respect to the 
détails of navigation. Not only is this so, but The Transfer, etc., 61 
Fed. 364, 9 C. C. A. 521, which the Washington Suprême Court cites 
in support of its holding, is based expressly upon Chicago, etc., Ry. 
Co. V. Ross, supra, which was overruled by the Suprême Court in the 
case of New England Railroad Co. v. Conroy, 175 U. S. 323, 20 Sup. 
Ct. 85, 44 L. Ed. 181. Referring to this case, Judge Ross, in the Oison 
Case, supra, 104 Fed., at page 576, 44 C. C. A., at page 53, says : 

"In the récent case of Railroad Co. v. Conroy, 175 U. S. 323, 20 Sup. Ct. 
85, 44 L. Ed. 181, vvhere the case of Railroad Co. v. Ross, 112 TJ. S. 377, 5 
Sup. Ct. 184, 28 L. Ed. 787, was flnally and squarely overruled, the Suprême 
Court announces the true rule to be, both upon prlnciple and authority, 'That 
the employer is not Uable for an injury to one employé occasloned by the 
négligence of another engaged in the same gênerai undertaking; that it is 
not necessary that the servants should be engaged in the same opération or 
partlcular work ; that it is enough to bring the case withln the gênerai rule 
of exemption if they are in the employment of the same master, engaged in 
the same common enterprise, both employed to perform duties tendmg to 
accomplish the same gênerai purposes, or, in other words, if the services of 
each in his particular sphère or department are directed to the accomplish- 
ment of the same gênerai end." 

The négligence hère complained of was in a mère détail in the nav- 
igation of the ship ; it was not with respect to any duty which the own- 
er personally owed to the libelant. For such négligence of any mem- 
ber of the crew, whether seaman or captain, the owner is not liable, 
and the vessel cannot be proceeded against in rem. Oison v. Oregon 
Coal & Nav. Co., 104 Fed. 574, 44 C. C. A. 51 ; The Queen (D. C.) 40 
Fed. 694 ; Quinn v. Lighterage Co. (C. C.) 23 Fed. 363 ; The Governor 
Ames (D. C.) 55 Fed. 327; The Bunker Hill (D. C.) 198 Fed. 587; 
The City of Alexandria (D. C.) 17 Fed. 390; The C. S. Holmes (D. 
C.) 209 Fed. 970, filed December 31, 1913. 

[3] The libel further allèges: 

"That the captain gave orders to go back to Port Angeles; libelant re- 
quested to be taken to Port Townsend to the- Marine llospital, but was in- 
formed that it would cost |100 to do, and that there was a marine doctor at 
Port Angeles, and so refused ; they arrived at Port Angeles at 3 o'clock ip 
the morning; the libelant again requested to be taken to Port Townsend to 
the Marine Hospital, and the captain again refused ; at about 7 or 8 o'clock 
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the captain took Ubelant to Br. Taylor, wrote out a permit, gave It to the said 
doctor, informing hlm at the same tlme that it was good for ail expenses in- 
curred, the said doctor asked the captain to explain the permit, the captain 
then told him: 'I hâve nothing to explain; the man is in your care now, 
and he is out of my hands' — at the same time laughing at the doctor in a 
manner that would indicate that he had knowingly deceived him. The cap- 
tain knew ail the time that there was no marine doctor at Port Angeles ; and 
that the permit was valueless for any purpose other than to be used for ad- 
mission at the Port Townsend Marine Hospital. The captain deliberately 
put libelant ofC at Port Angeles for the purpose of getting rid of him, know- 
ing and intendlng that he would at most only receive temporary relief; at 
the same time he knew, or should hâve known, that libelant needed prompt 
and permanent attention on account of the condition of his injuries." 

"That the libelant was taken to the office of the doctor, and in the présence 
of the captain au attempt was made by the then unwilling doctor to fix him 
up temporarily, which was not successful, and two days later, while libelant 
was still in a helpless condition, the doctor requested the libelant to leave; 
libelant was unable to move ; he received no more attention or treatment for 
six days longer, when, with considérable of effort, he made his way to Port 
Townsend; during the time he was at Port Angeles blood poison set in, and 
after two months' treatment at tlie Marine Hospital at Port Townsend, an 
attempt was made to set the bones, but the ends of the bones so broken had 
commenced to decay by reason of treatment being neglected when injured, 
and the arm was in such condition that the plates used to hold the bones to- 
gether broke loose, and the bones are still continuing to decay." 

Claimant excepts to the above cause of action as foUows : 

"To ail such allégations in said amended libel as are allégations of facts 
purporting to constitute such second purported cause of action, on the ground 
that such amended libel does not allège facts sufflcient to constitute such a 
cause of action." 

In the former opinion in this case it was held that the owner is lia- 
ble for the negHgence of a physician employed by the captain only 
where the master is neghgent in employing him. The duty was there 
held analogous to that of selecting a compétent fellow servant, where 
the master is held liable only when he knew, or should hâve known, 
of the incompetency of the fellow servant. 26 Cyc. 1295, 1298. 

It was stated that the mère act of not going to Port Townsend to 
take libelant to the Marine Hospital would not be négligence. The 
question then remains whether in the employment of this particular 
physician there was such négligence as to charge th'e owner. It is 
nowhere alleged that the master knew of the physician's incompétence, 
nor are any facts alleged sufficient to charge him with knowledge. It 
is alleged that the master gave the physician a permit to the Marine 
Hospital, telling him that it was good for ail expenses, when the cap- 
tain knew that it was valueless for any other purpose than admission 
to the hospital. It is then alleged that "in the présence of the captain 
an attempt was made by the then unwilling doctor to fix him up tem- 
porarily." Only by the most libéral inference can the missing links 
between the représentations of the master and the malpractice be sup- 
plied. It can be only by reading into the libel allégations that the 
unwillingness caused the malpractice, and that the unwillingness was 
caused by the falsity of the représentations. The word "unwilling," 
as applied to the doctor, expresses a conclusion as to a state of mind, 
and no words or acts of the doctor are alleged which manifested to 
the master such a state of mind. It is évident that the physician ac- 
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cepted the employment and undertook to minister to libelant. Even 
had he done so gratuitously, there rested upon him "the same degree 
of care and skill and the same measure of duty" as would hâve rested 
upon him had he received compensation. 22 Am. & Eng. Enc. Law, 
801. Hère he had not only the HabiHty of his patient, but that of the 
owners and the vessel as well, upon which to rely. The Osceola, 189 
U. S. 158, 23 Sup. Ct. 483, 47 L. Ed. 760; The New York, 204 Fed. 
764, 123 C. C. A. 214; The City of Alexandria (D. C.) 17 Fed. 390. 
A misrepresentation as to the method of payment, under such cir- 
cumstances, cannot be reasonably anticipated to resuit in malpractice. 
It is not such négligence or fault as will charge the vessel. The other 
allégations are merely of conclusions, from which no implication of 
neghgence is necessarily drawn, and are to be disregarded. Straus v. 

Foxworth, 231 U. S. 162, 34 Sup. Ct. 42, 58 L. Ed. ; Jackson v. 

Chicago, Mil. & St. Paul Ry. (D. C.) 210 Fed. 495, filed in this court 
February 2, 1914. 

The claimant admits that libelant is entitled to the $30 alleged to 
hâve been paid for médical treatment, provided he can prove he has 
paid such sum, and that he is entitled to wages to the end of his voy- 
age if he can prove that he has not been paid the same. 

The exceptions to the first and second causes of action are sustained. 



SHERIDAN STATE BANK v. ROWELL et aL 

(District Court, D. Oregon. April 6, 1914.) 

No. 6028. 

1. CoNTBACTS (§ 264*) — Rescission — Conditions Précèdent. 

There must be a wlUingness and ability to perform on the part of one 
seeking a rescission, as well as a légal tender of whatever he has received 
under the contract. 

[Ed. Note. — For other cases, see Contraets, Cent Dig. §§ 1184, 1185 ; 
Dec. Dig. § 264.*] 

2. Vendob and Pcechasee (§ 97*) — Rescission bt Vendoe — Tender. 

Where, under a contract for the sale of land, deeds to the purchaser 
were placed In escrow for Uelivery upon payment of the balance of the 
purchase price, a tender by the vendor's assignée of a quitclaim deed from 
it was not a sufficient tender of performance to enable it to rescind the 
contract, as the purchaser was entitled to the original vendor's deeds, 
which were in escrow, especially where the assignor's title was imperfect ; 
the deed to it from the vendor being defective. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. §§ 
161, 162, 166 ; Dec. Dig. § 97.*] 

3. Bankruptcy (§ 188*) — Vendor's Lien — Peioritt. 

The holder of a note given for the purchase price of land had a pur- 
chase money lieu on the land paramount to ail other demands against it, 
and which was not affected by the purchaser's bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 270, 286-289, 
291-295 ; Dec. Dig. § 188.*] 

*For other cases see same toplc & S numbbh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
212 F.— 34 
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4. Bankecptct (§ 400*) — Exemptions — Maeshaiing Pboperty. 

The settlng "aside of a liomestead to a bankrupt did not impair a pur- 
chase-money lien, but necessltated a marshaling of the property, se as to 
préserve the homestead to the bankrupt, if possible. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 670-675; 
Dec. Dig. § 400.*] 

5. Bankkuptct (§ 400*) — Exemptions — Claim of Exemption. 

It is the ordinary and usual method, and the one sanctloned by the 
rules and forms in bankruptcy, for a bankrupt to claim her homestead ex- 
emption in the schedule attached to her voluntary pétition. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 670-675; 
Dec. Dig. § 400.*] 

6. Bankruptcy (§ 400*) — Exemptions — Setting Apabt — Objections and Ex- 

ceptions TO Repobt. 

Where a bankrupt claimed her homestead exemption in the schedule at- 
tached to her voluntary petitioij, but the trustée refused to set aside the 
homestead, vphereupon she filed exceptions to Ms report, notice to the 
creditors of the hearing on such exceptions before the référée was un- 
necessary, as the objection to the report was but a continuation of the 
proceedlng initlated by the claim for exemption, and the trustée or cred- 
itors could hâve the proceedings certifled to the court for adjudication or 
revlew. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. §§ 670-675; 
Dec. Dlg. § 400.*] 

7. Bankbuptct (§ 400*)— Sales — Disposition op Pboceeds. 

TJpon the sale of a homestead set apart to a bankrupt to satisfy a pur- 
chase-money lien, any surplus shoulU be paid to the bankrupt. 

[Ed. Note. — P'or other cases, see Bankruptcy, Cent. Dig. §§ 670-675; 
Dec. Dig. § 400.*] 

In Equity. Suit by the Sheridan State Bank against Lee Rowell, 
trustée in bankruptcy of Ida L. Myers and others. Decree for plaintiff. 

Ralph A. Coan and Harry H. Pearce, both of Portland, Or., for 
plaintiff. 

McCain, -Vinton & Burdett, of McMinnville, Or., and W. O. Sims, of 
Sheridan, Or., for défendants Ida L. Myers and S. A. D. Myers. 

R. L. Conner, of McMinnville, Or., for trustée. 

WOLVERTON, District Judge. This suit was instituted June 11, 
1913, against the défendants, with the purpose of having rescinded a 
certain contract, entered into on February 27 , 1909, between Lizzie 
Millsap and Ida L. Myers, whereby Mrs. Millsap placed in escrow 
with the plaintiff, Sheridan State Bank, two deeds duly executed, con- 
veying certain real property and an easement appurtenant thereto to 
Mrs. Myers, the deeds to be delivered by the bank to Mrs. Myers upon 
the payment by her of $1,300, the balance of considération for said 
premises, in one year from date, with interest at 7 per cent., for which 
a promissory note was given; the entire considération being $1,800, 
$500 of which was paid down. Mrs. Myers went into possession, and 
subsequently constructed two houses upon the premises, at a cost of 
$2,000, and paid the interest on the note to the bank up to February 26, 
1912. On December 10, 1912, Mrs. Millsap, who had previously inter- 
married with J. D. Nairn, assigned her interest in the contract to the 

*For other cases see same topic & \ numbeb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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bank. Mrs. Myers was, by her voluntary pétition, adjudged a bank- 
rupt on December 31, 1912, and the défendant Lee Rowell was in due 
course appointed trustée in bankruptcy of her estate. By her Schedule 
B accompanying the pétition Mrs. Myers claimed certain of the prem- 
ises described in the deeds placed in escrow as her homestead and ex- 
empt from the opération of the bankruptcy act. The trustée made re- 
port, refusing to set aside the exemption, and thereupon Mrs. Myers 
filed objections or exceptions to the report, and the matter was brought 
on for hearing before the référée in bankruptcy. After considération, 
the référée ordered and directed the trustée to set aside the premises to 
Mrs. Myers pursuant to her claim, the order having been made and 
entered March 15, 1913. In compliance with such order, the trustée, 
on March 17th, set aside the premises to claimant as her homestead 
exemption. Prior to this date, namely, on February 26, 1913, the bank 
gave Mrs. Myers written notice that if the note and interest accruing 
thereon were not paid on February 27, 1913, it would déclare the con- 
tract forfeited. Following this up, the bank, on May 15th, tendered to 
the trustée and Mrs. Myers, each in turn, a quitclaim deed from the 
bank to Mrs. Myers, to the premises described in the Millsap deeds in 
escrow, together with the $500 paid on the contract, with interest at 
6 per cent, from the date of payment, and $2,000, the value of the im- 
provements, less $1,540 claimed as rental from the date of the contract, 
and thereupon demanded a rescission of the contract, which was re- 
fused. At the time of this alleged tender the bank claimed title to the 
premises through the assignment of the contract between Mrs. Millsap 
(then Mrs. Nairn) and Mrs. Myers, and a quitclaim deed from Mrs. 
Nairn and her husband, defective in that the easement was omitted 
from the description of the premises. The omission was corrected by 
a subséquent deed, but not until May 21st, which could not aid the 
tender. 

The question primarily for décision is whether plaintiff has made a 
sufiScient tender to entitle it to a rescission of the contract. 

[1] There must be a willingness and ability to perform on the part 
of one seeking a rescission, as well as légal proiïer to return whatsoev- 
er he has received under the contract, so as to put the parties in statu 
quo, before a rescission can be insisted upon. 

[2] Now, the tender made was of a quitclaim deed executed by the 
bank to Mrs. Myers, not the deeds of Mrs. Millsap which were de- 
posited jn escrow to be delivered to Mrs. Myers when she paid the con- 
sidération in fuU. This was clearly not a sufficient tender of perform- 
ance. Mrs. Myers was entitled, under the contract, to Mrs. Millsap's 
deeds, and a profïer of the delivery of the deed of some other person 
to the premises was not équivalent to a profïer of performance. The 
very question was determined in Wollenberg v. Rose, 45 Or. 615, 619, 
78 Pac. 751, 752, where it was said: 

"But a thlrd party, a stranger to the undertaklng, could not discharge the 
obligation, though In a position to convey a good and sufflclent titie, for the 
very good reason that the vendee has not contracted for his deed, but for 
tUat of the vendor, or, in case of his death, that of his helrs, legatees, 
or Personal représentatives." 
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See, also, Taylor v. Porter, 1 Dana (Ky.) 421, 25 Am. Dec. 155, and 
Farm Land Mortgage Co. v. Wilde (0kl.) 136 Pac. 1078. 

In the présent case, Mrs. Myers had not only contracted for Mrs. 
Millsap's deeds, but the very deeds which she was to hâve were drawn 
and executed and agreed upon, and deposited in escrow to be handed 
to her on payment of the full considération, and it is not a compliance 
for an assignée of the vendor to tender its deed, and not the deeds of 
Mrs. Millsap which were in escrow. Besides this, the bank's title was 
imperfect, and it could tender no better title than it had. It follows, 
without taking note of other objections, that the plaintiff is not enti- 
tled to rescission as its relief. 

[3] The case, however, will admit of relief by way of foreclosure 
of the purchase-money lien which the bank bas upon the premises ; it 
being the holder of the note given as évidence of the balance due on 
the purchase price. This lien is paramount to ail other demands 
against the property, and is not displaced in any way by reason of 
the bankruptcy proceedings; that is to say, the lien continues in its 
full force notwithstanding the vendee has been adjudicated a bankrupt. 

[4] There has been set aside to Mrs. Myers by the référée in bank- 
ruptcy, however, her homestead out of this property. And it may be 
added that this does not impair plaintiff's lien, but it does présent a 
question of marshaling the property, so that her homestead may be 
preserved to her, if possible. 

[5] It is urged that the homestead has not been regularly assigned. 
The bankrupt claimed her homestead exemption in the schedule at- 
tached to her pétition, praying that she be adjudged a bankrupt. This 
is the ordinary and usual method of making such claim, and the one 
sanctioned by the rules and forms prescribed by the Suprême Court in 
bankruptcy proceedings. The trustée refused to set aside the home- 
stead, to which the petitioner filed exceptions, and a hearing was had 
before the référée, resulting in the homestead being assigned. The 
bank was represented at that hearing, although it seems to think it 
was not. To my mind the évidence shows clearly enough that counsel 
representing the trustée wére also présent in the interest of the bank. 
The bank was about the only creditor of the estate. The attorneys 
representing the trustée had previously brought an attachment for the 
bank against Mrs. Myers, and the bank's officers were in attendance at 
the hearing, no doubt at the attorneys' instance, to protect its claim. 
The protection of its claim, as it was supposed, was in résistance to 
the setting aside of the homestead; otherwise there would hâve been 
no objection or résistance thereto. So that if the appearance was nom- 
inally for the trustée, it was in reality for the bank. 

[6] But if there had been no appearance and no notice to the bank 
other than that imported by the record, the proceeding to set aside the 
homestead was sufficient. The objection to the trustee's report was 
but a continuation of the proceeding initiated by making the daim for 
exemption in Schedule B, and no notice to creditors of the hearing to 
be had before the référée was necessary or required. Either the bank 
or the trustée might hâve had the proceedings before the référée cer- 
tified to the court for adjudication or review, and such was their rem- 
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edy. See General Order No. 17 (89 Fed. viii, 32 C. C. A. xix), Mc- 
Gahan v. Anderson, 113 Fed. 115, 117, 51 C. C. A. 92, In re Reese 
(D. C.) 115 Fed. 993, and In re Maxson (D. C.) 170 Fed. 356, 359. 

The order of tbe référée, therefore, must be held valid and binding 
upon the trustée and the bank, but it did net deprive the bank of its 
lien upon the premises, nor was there any attempt to do so. The trus- 
tée was proceeding regularly in selling that portion of the premises not 
comprised by the délimitation of the homestead, and if he had been 
allowed to proceed, the bank would hâve received an amount sufficient 
to discharge the lien in full, and the homestead would hâve been vi^hoUy 
relieved of it. 

[7] Seeing that the cause is in a court of equity with adéquate juris- 
diction and power to do justice, the plaintiff v^^ill be awarded a decree 
foreclosing its lien upon the premises, with direction that that portion 
of the premises not comprised by the homestead be first sold, and the 
proceeds thereof applied to the discharge of the Hen, if sufficient for 
that purpose. If not, then that the homestead be sold and the pro- 
ceeds applied to any balance remaining due, with the privilège, howev- 
er, to Mrs. Myers to discharge such balance and thereby préserve her 
estate from sale, the privilège to be exercised within 60 days after the 
sale of the premises not comprised by the homestead. Any surplus 
remaining of the homestead should be paid to Mrs. Myers. Bank of 
Nez Perce v. Pindel, 193 Fed. 917, 113 C. C. A. 545. Of course, if 
the portion first sold brings more than sufficient to discharge the lien, 
the surplus should be paid to the trustée for the benefit of the estate. 
When plaintiff's lien is discharged, if the homestead be not sold, the 
bank will be directed to deliver to Mrs. Myers the escrow deeds de- 
posited with it by the parties to the contract of sale, and also to quit- 
claim to her whatever interest it may hâve in the premises comprised 
by the homestead. 

I find that the interest bas been paid on the demand, namely, the 
$1,300 note, to February 27, 1912, and the decree will be for that sum 
and interest from the date to which it bas been paid, without attorney's 
fées or costs. 



COOPER V. NORTHERN PAC. RY. CO. 

(District Court, D. Montana. March 31, 1914.) 

No. 265. 

Penalties (§ 3*) — Eailroads (§ 483*)— Fires— Injuet to Individuai^s— 
Damages— "Penalty Otheewise Pbovided." 

Mont. Rev. Codes, § 4310, requires railroad operators to keep their 
rights of way free from dead grass or combustible material, failing wliich 
they are made liable for damages from fire from operating the road, and 
section 8524 déclares that every railroad operator who tails to perform 
any of the duties required by law with référence to railroads, the pen- 
alty for whlch is not otherwlse provlded, is punlshable by a fine. Held, 
that the damages given to individuals injured by such failure are com- 



•For other cases see saine toplc & § numbeb in Dec. & Am. DlgB. 1307 to date, & Rep'r Indexes 
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pensatory only, and so are not a "penalty otherwise provided" for vrlthln 
section 8524. 

[Ed. Note.— For other cases, see Penalties, Cent. Dig. § 3 ; Dec. Dig. § 
3 ;* Rallroads, Cent. Dig. §§ 1737-1739 ; Dec. Dig. § 483.*] 

2. CoNTBACTS (§§ 103, 137*) — Violation of Ijaw—Validity— Public Policy. 

A provision of a contract to exempt anotlier froru Ilability for viola- 
tion of law is contrary to publie policy and void, and 1£ the provision is 
not severable, it avoids the entire^ contract. 

[Ed. Note.— For otUer cases, see Contracts, Cent. Dig. §§ 468-47©, 701- 
712; Dec. Dig. §§ 103, 137.*] 

3. Railroads (§ 470*) — Right of Wat — Combustible JIaterials — Statutb.?. 

Mont. Rev. Codes, §§ 4310, 8524, requirlng railroad operntors to keep 
their rights of way free frora combustilJle niaterials, and providing a pen- 
alty and also a liabllity for damages resulting from flre from opération 
of the road, are for the benefit of ail going on the right of way for pur- 
poses of, or Incidental to, transportation and of ail off the right of way 
who may be Injured by the railroad's failure to perform the duty im- 
posed, but does not extend to trespassers or tenants on the right of way 
who take the same as they find it, or subject to the terms of their occu- 
pancy. 

[Ed. Note. — For other cases, see Eailroads, Cent. Dig. § 1666 ; Dec. Dig. 
I 470.*] 

4. CoNTBAÇTS (§ 141*) — Construction — Validity. 

Where a contract Is fairly open to two constructions, one lawful, and 
the other unlawful, the former wlll be preferred and will prevail, unless 
it appears that there was an Intent to make, or that there was actually 
made, an Illégal contract. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 461, 1760, 1761, 
1785 ; Dec. Dig. § 141.*] 

5. Railkoads (§ 409*) — Leases — Construction — Fires — Exemption fbom Li- 

ABILITY. 

A lease of a portion of a railroad's right of way provided that the lessee 
assumed ail rlsk of loss, damage, or destruction to buildings or contents, 
or to any other property brought upon or in proximity to the leased 
premises, wltliout regard to whether such loss was occasioned by a flre 
or gparlvs from locomotive englnes, or other causes incident to or arlsing 
from the niovement of locomotives, or whether It was the resuit of nég- 
ligence or misconduct of any person In the service of the conipan.v. Beld, 
that the lease should be construed as exemptiug from Ilability from (ire 
Incident to or arlsing from railway opération, and not from Ares due to 
the railroad company's violation of kfont. Kev. Codes, § 4310, niakiug it 
the duty of railroad operators to keep tlieir rights of way free from com- 
bustible material, and imposing a Ilability for damages from flre result- 
ing therefrom, and henee It was no défense to an action for loss ocea- 
sioned by a failure of the railroad company to keep its right of way free 
from combustible niaterials. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 1665; Dec. 
Dig. § 409.*] 

At Law. Action by Walter Cooper against the Northern Pacific 
Railway Company. On demurrer to complaint. Overruled. 

Ransom Cooper, of Great Falls, Mont., and Geo. Y. Patten, of Boze- 
man, Mont., for plaintiiï. 

Gunn, Rasch & Hall, of Helena, Mont., for défendant. 

BOURGUIN, District Judge. Plaintifï is lessee of défendant of a 
part of the latter's right of way. His property thereon, and on adjoin- 

•For other cases see same topic & 5.hdmeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ing premises of his, was destroyed by fire due to dead grass, weeds, 
brush, and other combustible material upon the right of way, fired by 
sparks and fire from a locomotive moving cars upon the road. The 
lease, amongst others, contains the following provisions : 

"It Is understood by both parties hereto that the leased premises are in 
dangerous proximity to the tracka of the railway company and that persons 
and property on the leased premises will be In danger of In jury or destruc- 
tion by flre or other causes Incident to the opération of a railway, and the 
lessee accepts this lease subject to such dangers. It is therefore agreed, as 
one of the material considérations of this lease without which the same would 
not be granted, that the lessee assumes ail risk of Personal injury to the 
lessee and to the offlcers, servants, employés, or customers of the lessee while 
on said premises, and ail risk of loss, damage or destruction to buildings or 
contents or to any other property brought upon or in proximity to the leased 
premises by the lessee, or by any other person with the consent or knowledge 
of the lessee, without regard to whether sueh loss be occasioned by flre or 
sparks from locomotive engines or other causes incident to or arising from 
the movement of locomotives, trains or cars, mlsplaced swltches or In any 
respect from the opération of a railway, or to whether such loss or damage 
be the resuit of négligence or misconduct of any person in the employ or 
service of the railway company, or of détective appliances, engines or 
machinery. And the lessee shall save and hold harmless the railway company 
from ail such damage, clalms and losses." 

It is alleged the aforesaid combustibles were negligently permitted 
upon the right of way contrary to def endant's statutory duty, and dam- 
ages are sought in the sum of $14,778. Défendant demurs for insuffi- 
cient facts to constitute a cause of action, contending the aforesaid 
lease furnishes to it a full défense. Plaintifï contends the causes of 
his loss are not within the lease, and that if they are, the lease is con- 
trary to pubHc policy, unlav^rful, and void. 

Section 4310, Rev. Codes Montana, provides that it shall be the duty 
of ail railroad operators to keep their right of way free from dead 
grass or combustible material, failing which they shall be liable for 
damages from fire from operating the road. 

[1] Section 8524, Rev. Codes, provides that every railroad operator 
who fails to perform any of the duties prescribed by law in référence to 
railroads, the penalty for which is not otherwise provided, is punish- 
able by a fine not exceeding $5,000. Such failure is within the stat- 
utory définition of a misdemeanor. The common law of contracts has 
been largely incorporated in the Revised Statutes. It would seem that 
the law of the state imposes a positive duty upon railroad operators to 
keep clear of combustibles their right of way, and makes any failure 
therein a public offense, punishable by fine. The damages given to in- 
dividuals injured by such failure are not extraordinary, but compensa- 
tory only, and so are not a penalty otherwise provided for within sec- 
tion 8524 supra. . 

[2, 3] The duty imposed as aforesaid is in behalf of the public, 
and for its breach is a penalty to the state for the public wrong and 
damages to the individual for his private in jury — the usual consé- 
quences of public oflrenses inflicting private in jury. It is familiar law 
that any contract which tends to exempt from liability for a violation 
of law is contrary to public policy and void. And if any part of a 
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nonseverable contract is thus void, the entire contract îs rendered void. 
The law aforesaid in respect to railroad rights of way is for the bene- 
fit of ail going upon such way for purposes of or incidental to trans- 
portation, and of ail off said way who may be injured by the railroad's 
failure to perform the duty imposed. It does not extend to trespassers 
or tenants upon the said way. They take it as they find it, or subject 
to the terms of their occupancy. See cases, Checkley v. Illinois Cen- 
tral Ry. Co., 257 111. 491, 100 N. E. 942, 44 L. R. A. _(N. S.) 1129. 
Thèse terms may be exemption from liability for the railroad's négli- 
gence, and for iires such as hère involved because the duty aforesaid 
in respect to rights of way does not extend to such tenants. They may 
even extend to such exemption for négligence in respect to property off 
the right of way, but cannot for violations of law and public offenses. 

[4] As the lease involved is a nonseverable contract, if it is con- 
strued to exempt défendant for the losses involved it is unlawful and 
void in that it undertakes to exempt défendant for losses to property 
off the right of way and losses due to defendant's commission of a 
public offense. If this is the intent of the parties, thèse conséquences 
cannot be avoided, and the demurrer must be sustained in that, the 
contract being pleaded, plaintiff is in pari delicto, and the law leaves 
him where he has placed himself. But it is also familiar law that if 
contracts be fairly open to two constructions, one lawful and one un- 
lawful, the former is to be preferred. Hobbs v. McLean, 117 U. S. 
567, 6 Sup. Ct. 870, 29 L. Ed. 940. 

[5] It is presumed parties intend légal contracts, and contemplate no 
violation of law — no public offenses. Contracts are presumed to be 
légal, and this prevails unless it appears there was intent to make, or 
there actually was made, illégal contracts. The lease involved exempts 
from liability from fîre incident to or arising from railway opération. 
Such fire is a common hazard from lawful railway opération. There- 
in is a broad field for this covenant of the lease, vv'ithout extending it 
by implication to fires due to unlawful opération, or due to a concur- 
rence of lawful opération and unlawful acts, viz., violation of law in 
respect to conditions of the right of way. The latter is not within the 
letter of the lease, nor is it within reasonable interprétation thereof. 
The lease may be likened to a contract of insurance against fire, which 
would not insure against fire due to unlawful storage of explosives, 
though not prohibited therein. The fire involved is due, not to the 
opération of the road for which there is no liability by virtue of the 
lease, but is due to opération of the road and violation of law in respect 
to the condition of the right of way for which there is no exemption 
by virtue of the lease. 

The situation invokes the rule that where damage follows acts of 
neglect for some of which the actor is not liable and for some of which 
he is Hable, he must respond by reason of the latter. 

It cannot be maintained that the fire involved is of those naturally or 
usually following opération of a railroad, and so incident to or arising 
from such opération within the terms of the lease. For thèse reasons 
the plaintiff is entitled to invoke section 4310, supra, in respect to the 
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property destroyed oflF the right of way, and to invoke the gênerai law 
in respect to the property destroyed upon the right of way. 
The complaint is sufficient for both, and the demurrer is overruled. 



THE PRUDENCE. 

THE DOBOTHY. 

(District Court, B. D. Pennsylvania. February 26,1814.) 

No. 38. 

1. Collision (§ 95*) — Tugs with Tows Navigating Channel — Cabe to Pbb- 

VENT Swing of Tows. 

Where a tug is towing on long hawsers, the highest degree of care is 
imposed on tbe tug and tows, in making turns in following a channel, to 
avoid injury to other vessels by the swinging ont of the tows. 

[Ed. Note. — For other cases, see Collision, Cent, Dig. §§ 200-202; Dec. 
Dig. § 95.*] 

2. Collision (| 95*)— Tow and Anchoeed Vessel — Négligent Navigation 

OF Tow — IMPROPBE Anchoeage. 

As a tug with two barges in tow on hawsers, the whole being 650 feet 
long, was moving up the Maurice river, near its mouth in the evening on 
a flood tlde, and while passing to starboard around a bend, the last barge 
s'wung to port and came into collision with an anchored schooner whose 
Ughts had been seen for some tlme, and which was passed by the tug at 
a distance of about 200 feet. Held, on the évidence that the tug and barge 
were both in fault for failing to exercise ordinary care in making the 
turn, in view of the known effect of the tide ; that the schooner was also 
in fault for anchoring without necesslty where she was likely to be an ob- 
struction to other vessels navigating the channel, in violation of Act March 
3, 1899, c. 425, § 15, 30 Stat. 1152 (U. S. Comp. St 1901, p. 3543), and also 
for failing to keep an anchor watch. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 200-202; Dec. 
Dig. § 95.*] 

In Admiralty. Suit for collision by Sherman Hager, as master 
and owner of the schooner Annie Hodges, against the tug Prudence 
and the barge Dorothy. Ail three vessels held in fault, and damages 
divided. 

Lewis, Adler & Laws, of Philadelphia, Pa., for libelant 
Howard M. Long, of Philadelphia, Pa., for respondents. 

THOMPSON, District Judge. The steam tug Prudence and the 
barge Dorothy were attached to answer the libel of Sherman Hager, 
master and owner of the schooner Annie Hodges, to recover damages 
for injuries to the schooner caused by collision alleged to bave been 
occasioned by the fault of the Prudence and Dorothy. The coUision 
occurred in the Maurice river, near its mouth, on the night of June 
18, 1912. The Annie Hodges, which was employed by her owner 
at the time as a fishing and oyster vessel, is 61^'2 feet long, 22 feet 
beam, with a draft of 51/2 feet. The tug Prudence is a steam vessel 

*For other cases see same topic & i numbbb in Bec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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97 feet long, 20 feet beam, drawing 9% feet, and was bound up the 
Maurice river for Silver Run, towing the barges Karl and Dorothy. 
Maurice river cove, into which Maurice river flows, is of such 
shallow depth outside the mouth of the river that vessels of the 
draft of the Prudence are not able to enter the river at low tide. The 
depth on the flats at low water varies from 1 to 5 feet. At the mouth 
of the river on the western bank is Elder Point, and on the eastern 
bank is Grog Island. The course of the river is a tortuous one. On 
entering the river the course is north, and after passing Grog Island 
the channel curves to an easterly and then a southeasterly direction, 
into what is known as Greenbank Reach. The course into the river 
is found by following what is known as the Mouth ranges, which 
are indicated at night by two lights on the north shore. Vessels 
ascending the river follow the Mouth ranges until they hâve passed 
the shoal water along Grog Island, then bear ofï about four points 
and then follow the course of the channel until they corne into Green- 
bank Reach. Upon the day in question, shortly after sundown, the 
Annie Plodges proceeded up Maurice river and anchored on the 
western side of the river some distance to the east of the Mouth 
ranges. The anchor was dropped at a point oiï what is known as 
the Boathouse pier in water about 4^ fathoms in depth, with about 
25 fathoms of anchor chain out. 

While the testimony of the witnesses is conflicting as to the exact 
position of the Annie Hodges, I find from the évidence that her 
anchor was dropped at a point somewhat over 200 feet eastward of 
the Mouth ranges, and that when the flood tide was running, taking 
into account the length of the anchor chain, the schooner lay about 
200 feet off shore, with her bow about 330 feet above the ranges 
heading down stream. A white anchor light was properly placed in 
the rigging of the vessel. About 9:30 o'clock p. m., while the tide 
was half flood, affording sufficient depth for the Prudence with her 
tow to cross the bar in Maurice river cove, she proceeded up the 
river following the ranges. The anchor lights of the Annie Hodges 
and of another schooner lying west of the ranges were observed by 
the master of the Prudence while a mile away, and, after following 
the ranges to what he considered a proper point to avoid the shoals 
on the Grog Island side, he bore to the northeast, and the tug passed 
the Hodges in safety at a distance of from 150 to 200 feet. The 
Karl and Dorothy were each about 200 feet in length. The Karl was 
being towed upon a hawser about 100 feet long, and the hawser be- 
tween the Karl and the Dorothy 30 feet in length, making the total 
length of the tug with her tow about 630 feet. ■ As the Prudence 
turned to starboard and passed the schooner, the barges were swung 
by the flood tide towards the western side of the channel. The Karl 
passed the schooner in safety, but the Dorothy struck her bow, break- 
ing her bowsprit and otherwise injuring her. It is claimed on the 
part of the libelant that the collision was due to the fault of the 
Prudence in not leaving the ranges at a point further from the 
north shore of the river, that is, that she held the ranges so long 
that she was ohliged to make a more abrupt turn than she otherwise 
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would, and, further, that having seen the light of the Hodges, the tug 
should hâve come to a stop and the barge should hâve loosed her 
hawser. The respondent's claim is that the colUsion was due to the 
neghgence of the libelant in anchoring his vessel in the channel at 
a point close to the ranges, and where she obstructed the navigation 
of the river. The libelant claims that the point where the Hodges 
was anchored was a customary anchorage ground for oyster vessels, 
and that the Hodges was anchored where she had a right to be. The 
respondents rely in part upon the act of Congress of March 3, 1899 
(U. S.Compiled Statutes 1901, p. 3543, 30 Stat. at L,. 152, § 15), 
providing that it shall be unlawful to tie up or anchor a vessel or 
other craft in a navigable channel in such manner as to prevent or 
obstruct the passage of any other vessel or craft. 

There is very considérable évidence upon the part of masters of 
schooners as to the point where a vessel may, with safety, leave the 
ranges in order to make the turn and foUow the channel to Green- 
bank Reach. As the draft of the tug is considerably greater than that 
of the fishing schooners, whose owners testified and the circum- 
stances under which the tug was navigating are essentially différent, I 
do not consider that testimony at ail conclusive. There is also évi- 
dence of soundings made by the libelant and by the captain of the 
Prudence to ascertain the depth of the water in the river in the vicini- 
ty of where the Hodges lay. The soundings taken by the libelant, 
while they indicate the depth at certain angles f rom the position of the 
Hodges to haye been at least 12 feet for a distance of f rom 700 f eet 
or more, do not, in my opinion, sufficiently establish the fact that that 
depth continued along the eastern side of the river between the two 
points where stakes were set. The évidence on the part of the Pru- 
dence was that she was sucking bottom about the time she passed the 
Hodges, which, if a fact, indicates that she had taken a course as 
far to the eastward as it was safe for her to go. 

[1]' It is impossible to détermine from the évidence the exact 
distance from the Hodges at which the Prudence could hâve passed 
her in safety, but I am convinced from the évidence that she could 
hâve been so navigated as to tow the barges past the schooner in 
safety if ordinary care had been exercised. Those in charge of the 
Prudence and the Dorothy knew that the tide was setting in towards 
the west bank of the river. The light of the Hodges had been ob- 
served when the tug with the barges was at sufficient distance to 
hâve either laid the course of the tug and barges so as to avoid the 
collision, or, knowing that the tide would carry the barges across the 
channel, the hawser of the Dorothy could hâve been loosed and the 
barge could hâve anchored until the tug could get her under control. 
It is a matter of such common knowledge that, where tugs are tow- 
ing with long hawsers, the tow is likely to inflict injury by making 
a wide sweep upon a turn that the greatest degree of care is imposed 
upon the tugs and tows in the interest of common safety. The Hor- 
tensius (D. C.) 174 Fed. 272 ; The H. M. Whitnev, 86 Fed. 697, 30 
C. C. A. 343 ; The Gladiator, 79 Fed. 445, 25 C. C. A. 32. 

[2] As no précautions were taken by either the tug or the barge, 
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they must both be held in fault for the collision. The question then 
is whether there was contributing fault on the part of the Hodges. 

I find from the testimony that the libelant selected the anchorage 
place for the Hodges on the night in question as a convenient point 
from which to go ashore and obtain supplies; that there were no 
other vessels anchored east of the Mouth ranges anywhere in the 
vicinity of the Hodges; that on the night in question a great many 
sailing vessels were anchored on the reach further up the river. 
West of the ranges, a few hundred feet below the Hodges, another 
schooner was anchored, and her position was such as not to interfère 
with or obstruct the navigation of the channel by other vessels or 
craft. The évidence on the part of the libelant that the point where 
the Hodges lay was a customary anchorage ground for schooners is 
not convincing, in view of the fact that of ail the vessels anchored 
in the river no other schooner on the night in question was anchored 
in that part of the river where the Hodges lay, nor is there évidence 
of such anchorage ground in the channel having been designated by 
any one in authority. The Hodges lay in 27 feet of water and it 
is conclusively shown by the testimony that there was ample depth 
of water from where she lay to the western shore. From ail the 
évidence I cannot see how the Hodges could hâve been anchored for 
the night in a place where she was more likely to obstruct the naviga- 
tion of the river by tugs towing other craft. H she had gone below 
the ranges, she would hâve been in an entirely safe position because 
the vessels upon leaving the ranges steered to starboard, and she 
would thus hâve been entirely out of the way of navigation. Much 
stress bas been laid upon the testimony for libelant contradicting 
respondents' witnessés as to the proximity of the Hodges to the 
ranges, but, if the fact is as the libelant contends, it is apparent from 
ail the circumstances that she was in such a position as to obstruct 
navigation more effectually than if she had been anchored directly 
upon the ranges at the same distance from the shore. The nég- 
ligence on the part of the Prudence and Dorothy does not excuse the 
fault of the Hodges in lying directly in what the witnessés designate 
as "the beat water" in a sharp bend in the channel and at a point 
where vessels with tows ascending the river must hâve ample room 
to make the turn. The conditions of the tide were as well known 
to the libelant as to those in charge of the respondents, and it would 
hâve been almost impossible for the libelant to hâve selected a place 
for anchorage at night where his vessel would be more likely to be 
struck. The fault of the libelant in anchoring in that position over- 
comes the presumption in favor of an anchored vessel when struck 
by a vessel in motion. The schooner was anchored in an improper 
place, and her owner must take the conséquences which fairly resuit 
from his own act. 

The circumstances clearly indicate that, while the Prudence and 
Dorothy could hâve prevented the collision, it would hâve been neces- 
sary, in order to safely pass the schooner, to so maneuver the tug 
and tow as to impose upon them difficulties of navigation, which 
would be unnecessary if the Hodges were not anchored in the chan- 
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nel. The évidence is uncontradicted that, with full knowledge of 
the danger of the situation, the schooner was without an anchor 
watch, and no attempt was made to let eut additional chain, which 
could readily hâve been done if there had been the proper watch. 
The Sapphire, 11 Wall. 164, 20 L. Ed. 127 ; The Clara, 102 U. S. 200, 
26 L. Ed. 145 ; The Clarita, 23 Wall. 1, 23 L. Ed. 146. 

The libelant must therefore be held partly in fault for the collision 
and the damages sustained equally by the libelant and the respondents, 
one-half to be borne by the libelant and one-half by the Prudence and 
Dorothy. 

A decree will be entered accordingly. 



THE PRUDENCE. 

THE DOEOTHX. 

(District Court, E. D. Pennsylvania. February 26, 1914.) 

No. 39. 

Collision (§ 113*) — Injurt to Seaman — Eight to Damages. 

A seaman injured In a collision Is entitled to recover fuU damages 
against otlier vessels in fault, notwithstandlng the contributory fault of 
the vessel on which he was employed. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 239-242 ; Dec. 
Dig. § 113.*] 

In Admiralty. Suit by William H. Cannon against the steam tug 
Prudence and the barge Dorothy. Decree for libelant. 

Lewis, Adler & Laws, of Philadelphia, Pa., for libelant. 
Howard M. Long, of Philadelphia, Pa., for respondents. 

THOMPSON, District Judge. The libelant, William H. Cannon, 
a seaman on board the schooner Annie Hodges received injuries to 
his person in the collision between the Hodges and the Dorothy, which 
occurred under the circumstances fully set out in the opinion filed in 
the case of The Prudence and Dorothy (No. 38 of 1912) 212 Fed. 
538. 

Under the authority of The Atlas, 93 U. S. 302, 23 L. Ed. 863, and 
The Eagle Point (D. C.) 136 Fed. 1010, the libelant is entitled to re- 
cover damages against the Prudence and Dorothy, notwithstanding the 
contributory négligence on the part of the master of the schooner upon 
which he was employed, and a decree will be entered accordingly. 

•For other cases see same topio & 5 numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



542 212 FEDERAL EEPOETBE 

In re HAREINGTON et aL 

(District Court, D. Massachusetts. January 3, 1914.) 

No. 19,018. 

1. BaNKBUPTCT (§ 140*)— OWNEKSHIP OF PkOPEETY CONDITIONAI, SaLES. 

A written agreement betvveen an automobile manufacturer and a deal- 
er,- gave the dealer the sale of the manufacturer's automobiles in syeci- 
fled territory, and provided for sales to tbe dealer at specified discounts, 
that the dealer on orders for parts should be allowed a specified dis- 
count from list priées; that title to ail automobiles and parts should not 
pass to the dealer until fully paid for ; that the dealer had made a de- 
posit which would be repaid when ail cars contracted for were paid for, 
exeept that at the manufacturer's option it miglit be credlted against 
any parts or open accounts ; that the dealer would keep a repository 
and repair station for satisfactory display, care, and repair of such auto- 
mobiles ; that the deposlt might be retaiued by the manufacturer as liijui- 
dated damages for breach of the contract ; and that the manufacturer 
should not be liable to the dealer for any loss or damage to automobiles 
or other goods while in transit. Both parties understood that the dealer 
might sell and dispose of parts, and there was no réservation by the manu- 
facturer of a rlght to the proceeds of such sales, no provision as to Insur- 
ance or prohibition against mingling the parts with other goods or the 
proceeds with other money of the dealer. IJeld, that the actual agreement 
between the parties was to be gathered from the complète understanding 
from which it appeared that there was a sale of the parts, and that the 
réservation of title was merely colorable, and intended only to safeguard 
the rights of the manufacturer in case the dealer should fail, and hence 
It was void as to the dealer's trustée in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 
■ 219, 225 ; Dec. Dig. | 140.*] 

2. Sales (§ 477*) — Conditional Sales — Waiver of Condition. 

A provision in a contract between a manufacturer of automobiles and 
a dealer, retaining title to automobile parts furnished the dealer for sale. 
If valid and effective when made, vî^as waived by a letter written the 
dealer, recognizing his right to resell without separating and reserving 
the funds received from such sales. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. §§ 1411-1417; Dec. 
Dig. § 477.*] 

In Bankruptcy. In the matter of John vS. Harrington and others, 
bankrupts. On pétition to review an order of the référée dismissing 
a pétition of the Flanders Motor Company. Order affirmed. 

Carver & Carver, of Boston, Mass., for petitioners. 
George W. Reed, of Boston, trustée, pro se. 

MORTON, District Judge. This is a pétition to review an order 
entered by the référée dismissing a pétition of the Flanders Motor 
Company of Détroit, Mich., as the successor of the Metzger Motor Car 
Company, for réclamation of certain automobile parts now in the pos- 
session of the trustée. The case was submitted on a short written 
statement of agreed facts, a further written statement of agreed facts, 
and certain documentary évidence therein referred to, including the 
contract in question and a letter from the claimant, and upon no other 
facts or évidence. 

•For other cases se» satoe topic & § nomber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The property in dispute consists of a great number of parts of au- 
tomobiles for use in "Everitt" cars. At the time of the bankruptcy 
they were in the possession of the bankrupts, commingled with other 
goods. They hâve since been separated by the trustée, and are held 
by him subject to thèse proceedings. The date of the bankruptcy was 
January 10, 1913. It is the contention of the claimant that the bank- 
rupts did not own the parts in question, and that said parts had been 
delivered under a written agreement, by the terms of which the légal 
title remained in the claimant. The trustée contends that the sales to 
the bankrupts were absolute, and that the property in question is part 
of the bankrupt's estate. 

[1] The written agreement on which the claimant relies is, in sub- 
stance, as follows: It was made on June 28, 1911, at Détroit, Mich., 
between the Metzger Company and the bankrupts. By the first clause 
the Company (or "manufacturer") granted to the bankrupts (called the 
"dealer") the sale of Everitt automobiles in ail of the New England 
States except Connecticut, and agreed to sell said automobiles to the 
dealer at certain specified discounts from the catalogue priées. "The 
above priées are ail f . o. b. at factory, Détroit, Mich." The fifth clause 
of the contract provides : 

"The dealer shall, on orders for parts, be allowed 30% discount from 
the last list priées established by the inanufacturer." 

The ninth clause provides: 

"It is expressly understood and agreed that the title to each and every 
automobile and to ail automobile parts furnished to said dealer, under 
the terms of this agreement, shall not pass to the dealer until same is fuUy 
paid for in full and cash." 

The twelfth clause provides that the dealer agrées to take not less 
than 500 cars "of the types and on the dates as hereinafter indicated." 
So little, however, seems to hâve been thought of this provision that, 
although the months are stated, from July, 1911, to June, 1912, both 
dates inclusive, no numbers or totals were carried out. The agreement 
recites that the dealer has deposited with the manufacturer the sum 
of $3,000 to apply as a deposit on the cars ordered as above, and that : 

"Said sum will be credited by the manufacturer to the dealer, and will 
be repaid when ail the cars eontracted for are delivered and paid for, ex- 
cept that any part or ail of said deposit may, at the option of the manu- 
facturer, be credited against 'any parts or open account due the manufacturer 
from the dealer." 

The dealer agrées inter alia to maintain the manufacturer's list prié- 
es, to keep a repository and repair station for satisfactory display, 
care, and repair of such automobiles, and that the deposit may be re- 
tained by the manufacturer as liquidated damages for the dealer's 
breach of the contract. 

The contract expired by its own limitation on July 1, 1912, but it 
provided that : 

"Ail orders accepted by the manufacturer and ail sales made by the dealer 
after such termination of this contract shall be governed by the terms and 
conditions thereof." 
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It was further provided that the manufacturer should not be liable 
to the dealer for any loss or damage to automobiles or other goods 
while in transit. 

The parts of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Star. 
544 [U. S. Comp. St 1901, p. 3418]) by which the rights of the par- 
ties are to be determined are as follows : 

"Clalms which for want of record or for other reasons would not hâve 
been valid liens as against the clalms of the credltors of the bankrupt shall 
not be liens agalnst his estate." Section 67a. 

"Property which prior to the filîng of the pétition he could by any means 
hâve transferred or which might hâve been levied upon and sold under ju- 
dicial process agalnst hina." Section 70a (5). 

"And such trustées, as to ail property in the custody or coming into the 
custody of the bankruptcy court, shall be deemed vested wlth ail the rights, 
remédies, and powers of a créditer holding a lien by légal or équitable pro- 
ceedlngs thereon." Section 47a (2) (Added by Act June 25, 1910, c. 412, § 
8, 36 Stat. 840 [U. S. Comp. St Supp. 1911, p. 1501]). 

The rights of the parties dépend upon the real and complète agree- 
ment between the claimant's predecessor and the bankrupts. The court 
is not limited to the mère language of the written instrument ; it may 
examine ail facts concerning the matter, and détermine whether the 
written contract was made in good faith, or was merely colorable, and, 
if made in good faith, whether its provisions for the rétention of title 
were waived by the vendor. 

It is apparent that neither the claimant nor the dealer understood or 
believed, either at the time when the written contract was made or sub- 
sequently, that its terms were to be lived up to. Its stringent provi- 
sions in regard to the rétention of title were inserted, not for the pur- 
pose of everyday business, but only in an effort to safeguârd the rights 
of the vendor in case the dealer should fail. The parties plainly con- 
templated that the parts in question were to be taken and kept by the 
bankrupts in order that they might be promptly accessible for repairs 
upon Everitt automobiles in the dealer's territory, and that, as such 
parts should be needed for repairs, the bankrupts should sell and de- 
liver them to the persons upon whose automobiles the parts were used. 

It is absurd to suppose that the claimant can now replevy, from the 
varions persons whose Everitt cars were repaired by the bankrupts, 
the parts used in such repairs, although by the literal terms of the con- 
tract of June 28, 1911, the claimant would hâve that right. Both par- 
ties to the contract understood that it did not mean what it said, and 
that the dealer did hâve the right to sell and dispose of parts in the or- 
dinary course of business. It is to .be observed that the vendor made 
no réservation of its right to the proceeds of such sales, no provision 
as to Insurance upon the parts, no prohibition against mingling the 
parts with other goods, or the proceeds of the sales with other money 
of the dealer. The actuàl agreement between the claimant and the 
bankrupts is to be gathered, not from a single clause of the written 
contract, but from the complète understanding between the parties. 
The formai réservation of title in the written instrument is contradict- 
ed and nullified by the unwritten parts of the agreement, and the writ- 
ten contract is pro tanto merely colorable. 
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[2] Even if the agreement of June 28, 1911, be regarded as valid 
and effective at the time when it was made, its provisions as to the ré- 
tention of title were not insisted upon by the vendor, and were waived, 
as is plainly indicated by the letter of October 31, 1912, contained in 
the agreed statement of facts, in which the right of the bankrupts to 
resell, without separating and reserving the funds received f rom such 
sales, is plainly and fully recognized. 

The case is of course to be determined according to the law of 
Massachusetts, under which spécial interests in personal property are 
strongly protected. At the same time it seems to me that — 

"the real purpose and understanding [of the parties to the contract] were 
to make an efCectual sale, and that the wrltlng, even if interpreted to with- 
hold the tltle by its terms, was merely a convenient resort to provide the 
right to take the goods in event of disaster overtaking the [Harrington] 
concern." Day, J., in Ludvigh, Trustée, v. American Woolen Co., 231 U. 
S. 522, 34 Sup. et. 161, 58 L. Ed. , December 15, 1913. 

Several of the most important factors which were relied upon by the 
Suprême Court in the Ludvigh Case as indicating good faith and the 
validity of the agreement there in question are entirely absent in this 
case. 

Order of référée afErmed. 



THE FRED E. SANDEE. 

(District Court, W. D. Washington, N. D. March 6, 1914.) 

No. 2540. 

1. Admikaltt (§ 65*) — LiBEL — Exceptions. 

Exceptions to a libel confesses only the facts properly pleaded, and any 
statement of a conclusion not supported by facts set forth in the libel 
must be disregarded. 

[Ed. Note.— For other cases, see Admlralty, Cent. Dig. §§ 515-518; Dec. 
Dig. § 65.*] 

2. Masteb and Servant (§ 250%, New, vol. 16 Key-No. Séries)— Woekmen's 

Compensation Act — Juhisdiction of Admibaltt Courts — Election. 

A libel for personal injuries, which allèges that llbelant was injured 
whlle engagea In an extrahazardous employment on the premises of hls 
employer in the state of Washington, that he received from the Indus- 
trial Insurance Commission of the etate a speclfled sum as a gratuitous 
payment out of a filnd provided by the state, and to which défendant had 
never contributed, and that the amount received was not accepted as pay- 
ment for any of the Injuries sustained, shows that llbelant after the In- 
juries obtained relief under the Workmen's Compensation Act (Laws 
Wash. 1911, c. 74), which abolishes civil actions for damages by workmen 
for Personal injuries, and he cannot proceed in admiralty for compensa- 
tion for the injuries. 

In Admiralty. Libel by James A. Thompson against the sailing 
schooner Fred E. Sander, her engines, etc. On exceptions to amended 
libel. Exceptions sustained. 

S. A. Bostwick and J. Y. Kennedy, both of Everett, Wash., for 
libelant. 

Ballinger, Battle, Hulbert & Shorts, of Seattle, Wash., for claimant. 

*For other cases see sama topic & § nvmbsb In Dee. t Am. DIgs. 1S07 to date, & Rep'r Indexai 
212 F.— 35 
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NETERER, District Judge. The exceptions to the libel were over- 
ruled, 208 Fed. 724. An answer was then filed by claimant, the f ourth 
affirmative défense of which set forth the passage of the Workmen's 
Compensation Act by the Législature of the state of Washington, 
which took effect between employer and employé on the Ist day of 
October, 1911 ; that libelant was injured while in the performance of 
his duty as a "workman" engaged in an "extrahazardous employment" 
on the premises of his employer, within the state of Washington, on 
the 18th day of November, 1912, within the meaning of said act, and 
on the 23d day of November, 1912, voluntarily made application to the 
State Industrial Insurance Commission for compensation under said 
act; that his claim was approved and allowed, and he was paid com- 
pensation f rom the "accident fund" provided in said act from the date 
of his injuries to the 18th day of August, 1913, and that said com- 
mission, after spécial examination of Thompson by its chief médical 
adviser, did, on October 5, 1913, forward to Thompson an additional 
award of $300 in full compensation for said injuries; that ail of said 
compensation has been received and accepted by him as aforesaid; 
that the owners of said schooner had paid into said "accident fund" 
ail premiums demanded by said commission from them as employer? of 
stevedores, as provided by said act; that libelant had elected to seek 
and receive compensation under said act, and had abandoned ail his 
rights to seek compensation for the same injuries under any other law, 
and was estopped to maintain suit. Thereupon libelant asked and was 
granted permission to file an amended libel for the reason — 

"that the Interests of justice wlU be best subserved and the matter In Issue 
can be best determined, and the law finally settled with relation to tlie 
issue presented in thls case by permitting the libel hereln to be amended 
as provided by admiralty rule No. 51." 

An amended libel was then filed so as to confess and avoid or ex- 
plain or add to the affirmative défenses, and by way of explanation of 
said new matter alleged as f oUows : 

"That between the 18th day of December, 1912, and the ISth day of August, 
1913, he [libelant] did receive from the Industrial Insurance Commission of 
the State of Washington the sum of $360; that the same was a gratuitous 
payment from the said Industrial Insurance Commission of the State of 
Washington out of a fund provided by said state to which the défendant 
had not, and never has, contributed anything; and that the amount received 
was not in any manner accepted as payment for any of the injuries sustained 
by libelant, as alleged lu his said libel, and that the libelant has at ail times 
refused to accept any settlement ofCered by said Industrial Insurance Com- 
mission In satisfaction of damages for his alleged injuries, and that thls 
libelant has received and accepted no further moneys from said Industrial 
Insurance Commission of said state." 

[1] It is manifest from a reading of the amended libel that libel- 
ant received $360 for injuries sustained by him. The phrase, "and 
that the amount received was not in any manner accepted as payment 
for any of the injuries sustained by libelant," is not a statement of a 
fact, but a conclusion, and if not supported by facts stated, will be dis- 
regarded. Exceptions to a libel, like a demurrer to a complaint, con- 
fesses ail facts properly pleaded. Any statement of a conclusion which 
is not supported by facts set forth in the libel to sustain it, under the 
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rule that exceptions admit only facts, well pleaded, must be disre- 
garded. Strauss v. Foxworth, 231 U. S. 162, 34 Sup. Ct. 42, 58 L. 

Ed. , decided November 17, 1913; Jackson v. Chicago, M. & St. 

P. Ry. Co., 210 Fed. 495. 

From a statement of the facts contained in the amended libel is 
the légal question involved presented in such a manner that the issue 
can be determined by a ruling upon the exceptions to the amended 
libel, and save the htigants the expense, and the court the time of 
trial? 

[2] The statement in the amended libel that the payments received 
were "gratuitous" from the Insurance Commission must be consid- 
ered with référence to the act and the presumptions which obtain with 
relation to the conduct of public officiais, the presumption being, when 
nothing appears to the contrary, that public officiais act with and pur- 
suant to law. 29 Cyc. 1437 ; 23 Am. & Eng. Encyc. of Law, 364. The 
only reasonable déduction, it seems to me, to be made from the amend- 
ed libel, filed under the circumstances as disclosed in the record, is that 
libelant after in jury did apply for relief under the Industrial Insurance 
Act and received payment thereunder. The ofificer of the state could 
not hâve paid the sums admitted to hâve been received without appli- 
cation theref or ; and, in the absence of f urther statement in the plead- 
ing, it must be so held. Section 12 (a) Law of 1911, p. 364, provided: 

"Where a workman is entitled to compensation under tlils act he sball 
file with the department, his application for such, together with the certiflcate 
of the physician who attended him." 

Section 5, among other things, provides that each workman who 
shall be injured within the provisions of the act shall receive out of 
the "accident fund" compensation which shall be in lieu ùf any and ail 
rights of action whatsoever against any person whomsoever. The al- 
légation that claimant had not contributed to the "accident fund" is 
immaterial, and would be impotent even in a common-law action, in the 
absence of the further statement that such default continued after de- 
mand. The obligation to pay is a matter between the state and the 
owner, to enforce which an action will lie, and no action is revived for 
the benefit of the injured workman until default in payment of assess- 
ments after demand. Section 8 of the act, pp. 362, 363, provides : 

"If any employer shall default in any payment to the accident fund here- 
inbefore in this act required, the sum due shall be coUected by action at 
law in the name of tlie state as plaintlfC, and such right of action shall 
be in addition to any other right of action or remedy. * • * 

"The person so entitled under the provisions of this section to sue shail 
hâve the choice (to be exercised before suit) of proceedlng by suit or taklng 
under this act." 

The common-law right of action being withdrawn, it is immaterial 
whether payment bas been made by the employer to the "accident 
fund" or not. The fact that the defaulting employer is not protected 
against actions for injury in case of default of payment after demand 
will not defeat the injured workman's right to take under the act, 
should he so elect. 

But for the enactment of the Workmen's Compensation Act of the 
state of Washington, libelant would hâve two remédies; one his com- 
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mon-law action for damages against the owners, and the other a pro- 
ceeding in admiralty. The sélection of the one remedy would bar a 
proceeding in the other. A party cannot enforce both remédies, and 
will be required to elect whether to pursue his common-law remedy 
or proceed in admiralty. The Workmen's Compensation Act, while it 
took away the common-law action, provided in its stead another reme- 
dy. If the libelant determined to obtain relief from the substitute 
which is provided for his common-law remedy, and received compen- 
sation under such act, then he cannot proceed in admiralty and thus 
obtain double compensation for the injury of which he complains. An 
injured workman who has made claim for and received compensation 
under the Workmen's Compensation Act has elected to accept under 
the act, and cannot therefore raise an action in admiralty. While the 
issue in this case was not directly presented to the Circuit Court of Ap- 
peals, I think the conclusion hère reached is supported in Meese v. 
Northern Pacific Ry., 211 Fed. 254, 127 C. C. A. 622. This court 
has held (208 Fed. 724) that the state cannot take from an injured work- 
man his right to proceed in admiralty by abolishing his right to pur- 
sue a common-law remedy for personal injury. But where an injured 
person takes the benefit of a remedy provided by the state in lieu of 
his common-law remedy, he cannot thereaf ter pursue his remedy in ad- 
miralty. 
The exceptions to the amended libel are sustained. 



In re FRBEMAN COTTING COAT 00. 

(District Court, D. Massachusetts. July 28, 1913.) 

No. 18,581. 

1. Bankruptct (§ 166*) — Acts of — Eléments — Intent to Pbefer. 

There must be an Intent on the part of the alleged bankrupt to pre- 
fer, in order that an alleged preferential transfer shall constitute an act 
of bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 250-253, 
255-258; Dec. Dig. § 166.*] 

2. Bankbuptoy (§ 166*) — Acts dp — PEœFERENCKS — Intent to Pbefee — Ceedi- 

TOBS' COMMITTEE. 

Where, at'ter a commlttee of creditors had been appointed, and the al- 
leged bankrupt agreed to conduct Its business under thelr "joint direc- 
tion," loans were obtained with their consent from a trust company with 
which the bankrupt did business, upon notes which permitted the applica- 
tion of the surplus security upon antécédent Indebtedness, to secure which 
loans accounts due the bankrupt were pledged which liquidated to an 
amount averaging 12% per cent, more than the amount loaned, such trans- 
fers were not made by the bankrupt with intent to prefer the trust Com- 
pany, and the creditors, having given their approval thereto through 
such managing committee, were estopped to claim that the transfers con- 
stituted an act of bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 250-253, 
255-258; Dec. Dig. § 166.*] 

•For other cases see saine topic & i numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Ifi Bankruptcy. In the matter of bankruptcy proceedings of the 
Freeman Cotting Coat Company. Pétition for adjudication dis- 
missed. 

See, also, 212 Fed. 551. 

Friedman & Atherton, of Boston, Mass., for petitioning creditors. 
Ferdinand A. Wyman, of Boston, Mass., for answering creditors. 

MORTON, District Judge. This is an involuntary pétition in bank- 
ruptcy. The acts of bankruptcy alleged are eight preferential trans- 
fers of property to the International Trust Company on various dates 
between April 23, 1912, and July 26, 1912. The respondent company 
bas not answered, and as to it the pétition goes by default. The 
International Trust Company has answered under section 59 of the 
act (Act July 1, 1898, c. 541, 30 Stat. 561 [U. &. Comp. St. Supp. 1911, 
p. 3445]), denying insolvency and intent to prefer. The référée has 
reported in favor of adjudication, and the case is hère on bis report. 

The petitioners rely only on the first, third, fourth, fifth, and 
seventh acts of bankruptcy set out in the pétition. The facts are not 
in dispute. In each instance the alleged bankrupt borrowed a sum 
of money from the trust company within the four months preceding 
the filing of this pétition, and concurrently gave as collatéral security 
for the loan assignments of accounts due to it to an amount in excess 
of the loan received, upon a form of note furnished by the trust 
company, which permitted the trust company to apply the surplus 
security upon antécédent indebtedness of the borrower. Practically 
ail of the assigned accounts proved good, and in each of the five in- 
stances relied on the trust company subsequently collected an excess' 
of collatéral and under the terms of its notes applied such excess to the 
payment of the respondent's past indebtedness to it, which was of sub- 
stantial amount. The excess of collatéral received by the trust com- 
pany varied on the différent loans from 7 per cent, to 14 per cent, and 
averaged about 121/^ per cent. ; the total amount loaned being $16,300, 
the total collatéral $18,626, and the total surplus $2,026. 

The respondent's financial condition had become difficult as early 
as the latter part of December, 1911. Under date of January 1, 1912, 
an examination of its affairs and a report on its condition was made 
by expert accountants and submitted to the trust company and to 
several others of its principal creditors. On April 25, 1912, it agreed 
in writing with a committee of three, representing certain creditors, 
to conduct its business under their "joint direction," to make no 
transactions without their approval, and "more especially we will 
not contract any bills, nor contract any debts or pay any bills, or prefer 
one creditor to any other, and at any time that you will jointly re- 
quest, we will place our alïairs in your hands." Mr. Sears, of Well- 
ington, Sears & Co., was soon afterward added to this committee as 
a fourth member. Until the filing of the bankruptcy pétition on 
August 23d the respondent conducted its business under the super- 
vision of this committee in an effort to pull it out of its diffîculties. 

Each and ail of the transactions relied on as acts of bankruptcy 
were made in pursuance of this effort, with the approval of said com- 
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mittee. Each of the three petitioning creditors were représentée! on 
the committee, and the représentative of each petitioning créditer ap- 
proved, at the time when they were made, each of the transactions now 
relied on as acts of bankruptcy. 

[1, 2] This statement of facts is sufficient to dispose of the contro- 
versy. An "intent to prefer" is an essential élément of the acts of 
bankruptcy alleged, and it is plain that no snch intent existed. The 
loans in question were made, and the security therefor was given, with 
the full knowledge and consent of the very creditors, who now con- 
tend that the transactions were intended as préférences and were 
acts of bankruptcy. The creditors' committee was fully informed as 
to the respondent's condition. There is no greater reason to attribute 
an intent to prefer to the respondent than to the creditors. The fact 
is that ail parties hoped that the respondent would be able to continue, 
considered it advisable for the respondent to make the loans in ques- 
tion for that purpose, and regarded it as proper for the respondent 
to give such security as was necessary to obtain the money desired. 
The amount of collatéral was in no case excessive, and in one in- 
stance at least seems to hâve been decidedly less than usually re- 
quired. The character of the transactions is to be judged at the time 
when they were made, not by how the collatéral panned out after- 
wards. Continental Trust Co. v. Chicago Title & Trust Co., 229 U. 
S. 435, 33 Sup. Ct. 829, 57 L. Ed. 1268. 

Aside from the approval of the creditors the case is very différent 
from those in which the amount of security given largely exceeds the 
loan made thereon, and those in which the security comprised a large 
proportion of the debtor's property. The presumption that a trans- 
fer which effects a préférence was intended as a préférence is not a 
conclusive one. It has been held not to arise where the payments were 
comparatively small, and in the ordinary course of a going business 
(In re Gilbert [D. C] 112 Fed. 951; In re Douglas Coal & Coke Co. 
[D. C] 131 Fed. 7(i9; In re Stovall Grocery Co. [D. C] 161 Fed. 
882), and to be rebutted where the debtor established his ignorance 
of his insolvency and his honest belief that he Vi^as solvent (Re Gilbert 
[D. C] 112 Fed. 951; Jones v. Howland, 8 Metc. [Mass.l 377, 385, 
41 Am. Dec. 525; Remington on Bankruptcy, vol. 1, p. 117). 

An insolvent has the right to endeavor to continue; he is not 
obliged to shut up shop the moment his assets become less than his 
liabilities. Tiffany v. Lucas, 15 Wall. 410, 21 L. Ed. 198. He has 
the right to borrow money and give security therefor according to 
the usual course of business. 

It seems to me very doubtful whether there is any presumption 
of intent to prefer from loans like thèse, made in the ordinary course 
of business, upon a comparatively small margin of security, from the 
bank with which the debtor regularly did business. If such a pre- 
sumption does arise, it is overthrown by other circumstances in this 
case. It would seem that an intent to prefer ought not to be presumed 
upon a transfer of property by an insolvent for a présent advance 
thereon, unless the whole transaction is such as to indicate an ulterior 
purpose on the part of the debtor to benefit the transférée. 
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Even if the loans in question were acts of bankruptcy, it does not 
seem to me that thèse petitioners can complain of them. Each of the 
petitioners, through its représentative on the creditors' committee, 
approved and consented to thèse transactions, and, having done so, 
is estopped from objecting to them. Re Romanow (D. C.) 92 Fed. 
510; Clark v. Henné & Meyer, 127 Fed. 288, 297, 62 C. C. A. 172; 
Simonson v. Sinsheimer, 95 Fed. 948, 37 C. C. A. 337; In re Weiss 
(D. C.) 15 Am. Bankr. Rep. 457, 142 Fed. 279. 

The view which has been taken of the case renders it unnecessary 
to décide whether the respondent was insolvent when the alleged 
acts of bankruptcy were committed. It does not appear that either the 
officers of the alleged bankrupt, or the creditors' committee, in fact 
believed the respondent to be insolvent on those dates, a circumstance 
of much significance on the question whether there was an intent to 
prefer. I hâve assumed for the purposes of this discussion that in- 
solvency was established, without deciding that question. 

The propêrty of the respondent has been converted into cash and 
is now in the hands of the receivers appointed by this court. Both 
parties désire that it be distributed in this proceeding, but neither has 
suggested any way in which that resuit can be accomplished under a 
finding in favor of the respondent. I will hold the matter open for 
further suggestions on this point until September 8th, on which date, 
if no further order shall hâve been made in the meantime, the pétition 
is to be dismissed, without costs. 



In re FREEMAN COTTING COAT CO. 
(District Court, D. Massachusetts. Oetober 22, 1913.) 

No. 18,581. 

Bankruptcy (§ 88*) — Involtjntaky Procebdings — Bight or Cbeditors to 
Intebvene. 

Where a pétition in involuntary bankruptcy, good upon its face, has 
been filed, intervening pétitions filed by other creditors, who are not 
aware of the existence of an estoppel against the original creditors, will 
not be dismissed if properly and seasonably flled. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 58, 98, 104, 
109-112; Dec. Dig. § 88.*] 

In Bankruptcy. In the matter of bankruptcy proceedings against 
the Freeman Cotting Coat Company. On motions to dismiss inter- 
vening pétitions. Motions denied, and original pétition dismissed. 

See, also, 212 Fed. 548. 

Friedman & Atherton, of Boston, Mass., for petitioning creditors. 
Ferdinand A. Wyman, of Boston, Mass., for answering creditors. 

MORTON, District Judge. The original pétition was good upon 
its face and was brought in good f aith. There is no évidence that the 
intervening creditors were aware of the facts upon which the estoppel 

•For other cases see same toplo & § numbeb in Dec. & Am. Dlga. 1907 to date, & Rep'r Indexes 
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against the principal petitioners arises, nor that they did not act in 
good faith in intervening. The intervening pétitions were properly and 
seasonably filed. 

The motions to dismiss the intervening pétitions are severally de- 
nied. See Re Bedingfield (D. C.) 96 Fed. 190; Re Ryan (D. C.) 114 
Fed. 373; Re Lewis F. Perry & Whitney Co. (D. C.j 172 Fed. 744. 

No further suggestions having been made by the parties, in accord- 
ance with the opinion herein dated July 28, 1913, the pétition in bank- 
ruptcy is dismissed, without costs. 



THE APRICAN PRINCE. 

(District Court, D. Massachusetts. March 13, 1914.) 

No. 329. 

1. Shipping (§ 13*) — Clearing — Fobeign Shipping — Health and Quaran- 

TiNE Régulations. 

Where a steamshlp after clearing from Yokohama, where It received 
ail proper health and clearance papers, for Boston and New York, put 
into Kobe, Japan, and thereafter touched at a number of other Aslatic 
ports, at ail of whieh other ports she received proper health and clear- 
ance papers, she did not clear from Kobe for a United States port within 
Act Feb. 15, 1893, c. 114, § 2, 27 Stat. 450 (U. S. Comp. St. 1901, p. 3313), 
requiring vessels at any foreign port clearing for any port or place in 
the United States to obtain a bill of health from the Unit.ed States Consul 
or médical offlcer, and imposing a penalty for clearing and sailing with- 
out such bill of health and entering any port of the United States, in 
View of the old and technical meaning of the word "clearing" as applled 
to shipping, whieh had long been recognized and establlshed in the stat- 
utes of the United States prier to the act in question. 

[Ed. Note.— -For other cases, see Shipping, Cent. DIg. §§ 26, 27; Dec. 
Dig. § 13.*] 

2. Statutes (§ 241*) — Rtjle of Consthuction— Pénal Statotes. 

Pénal statutes are to be strlctly construed, and their language Is to be 
given Its usual meaning, unless it is very plain that Congress intended 
otherwise. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. §§ 322, 323 ; Dec. 
Dig. § 241.*] 

11. Shipping (§ 16*) — Actions fob Penalties — Amendment of Information. 

In a quasi criminal case, by Information to recover a penalty for clear- 
ing for a port of the United States without a bill of ïiealth, where the of- 
fense had not in any way endangered health at the United States ports, 
an amendment of the Information after the case had been fully heard 
would not be allowed. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 30-44; Dec. 
Dig. § 16.*] 

Information to recover a penalty by the United States against the 
steamship African Prince. Finding for the défendant. 

William H. Garland, Asst. U. S. Atty., of Boston, Mass. 
Charles R. Hickox and Convers & Kirlin, both of New York City, 
for cl aimant. 

•For other cases see same toplc & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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MORTON, District Judge. This is an information to recover a 
penalty for an alleged violation of the quarantine laws by the steam- 
ship African Prince, in leaving the port of Kobe without having re- 
ceived a bill of health from the United States officiai there, and sub- 
sequently entering the port of Boston in the United States. The stat- 
ute in question (Act Feb. 15, 1893) provides: 

"Sec. 2. That any vessel at any forelgn port clearing for any port or place 
In the United States shall be requlred to obtain from the consul * * ♦ of 
the United States at the port of departure, or from the médical officer * * * 
a bill of health * * « setting forth the sanitary history and condition of 
said vessel" and varions other things. 

[1] The facts are as follows: The steamship African Prince hav- 
ing been fumigated and having received ail proper health and clear- 
ance papers, cleared from the port of Yokohama, Japan, for Boston 
and New York. After having made one or two calls at Asiatic ports, 
she put into Kobe, Japan, where she lay about 20 hours. None of 
the crew went ashore at this port, and nobody came on board except 
four tally clerks. When the steamer was about to leave, the United 
States médical officer informed the captain that it would be necessary 
for the vessel or crew to be fumigated. As this would involve con- 
sidérable delay and substantial expense, and as the steamer was to 
touch at varions other ports on that coast before taking her departure 
for the United States, the captain declined to comply with the request, 
and the United States Consul thereupon refused clearance and health 
papers. The African Prince is a British steamer, and the captain 
then went to the British Consul at Kobe, by whom he was given a 
"Port Clearance," stating that the steamer was bound to Moji, Japan, 
and that she had conformed to the rules and régulations of the port 
of Kobe. The steamer also received a proper clearance from the 
Japanese authorities at the port of Kobe, but did not receive any bill 
of health from the United States officiais at that port. From Moji 
the steamer proceeded down the coast, stopping several days at Shang- 
hai and at Hong Kong, at each of which places she or her crew were 
fumigated by the United States médical authorities, and received ail 
proper health and clearance papers. She then proceeded to Cebu, in 
the Phillipines, and thence to Sabang, Sumatra, from which she de- 
parted for the United States. At both of the last-named ports also 
she received the proper health and clearance papers. 

The fundamental question in the case is whether the African Prince 
"cleared" from Kobe for a port or place in the United States ; because 
if she did not, t"he act in question does not apply. The government 
contends that the word "clearing" in the statute means "sailing from" 
or "leaving" a foreign port, that the words "for the United States" 
mean setting out with the United States as her ultimate destination, 
though it may be intended to call at many intermediate foreign ports 
before reaching the United States, and that as soon as a vessel so 
sets out, she is bound to take a bill of health from the United States 
authorities at every port at which she touches. There is a dictum in 
The Dago, 63 Fed. 182, 11 C. C. A. 117, which supports the govern- 
ment contention, but the point was not necessary for the décision of 
the case, and, to judge from the record and briefs, which I hâve ex- 
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amined, does not seem to hâve been greatly considered. No other 
case upon the point has been called to my attention. 

The statute in question imposes a penalty upon any vessel "clearing 
and sailing from any such port without such bill of health and enter- 
ing any port of the United States." The words "clearance" or "clear- 
ing," as applied to vessels leaving port, hâve a highly technical mean- 
ing. The formalities accompanying entry in and departure from a port 
are part of the police régulations of the sea, as well as of the cus- 
toms and health service. Chapter 2 of title xlviii, U. S. Revised Stat- 
utes. is entitled "Clearance and Entry" (U. S. Comp. St. 1901, pp. 
2839-2848), and spécifies in considérable détail the duty of the col- 
lector to grant a clearance, the conditions under which it shall be 
granted, the form of clearance, the formalities as to entry, etc. This 
statute originated in 1799, but "clearances" in the technical sensé were 
in use before that. See Gibbs v. Two Friends, Fed. Cas. No. 5386 
(l'781) ; Arnold y. Delcol, Fed. Cas. No. 556 (1794). An action for 
damages lies against a collector who unlawfully refuses clearance to 
a vessel. Hendricks v. Gonzalez, 67 Fed. 351, 14 C. C. A. 659: Bas 
V. Steel, Fed. Cas. No. 1087; Bas v. Steele, Fed. Cas. No. 1088 (1818). 
The statutory form of clearance (Rev. Stats. 4201) (U. S. Comp. St. 
1901, p. 2841) requires the port for which the vessel clears to be stated 
therein. 

[2] The Word "clearing" had thus an old and technical meaning 
as applied to shipping, which had long been recognized and established 
in the statutes of the United States at the time when it was used 
by Congress in the act in question. Pénal statutes are to be strictly 
construed, and their language especially is to be given its usual mean- 
ing, unless it is very plain that Congress intended otherwise. Stand- 
ard Oil Case, 221 U. S. at page 59, 31 Sup. Ct. 502, 55 L. Ed. 619, 
34 L. R. A. (N. S.) 834, Ann. Cas. 1912D, 734. Taking this statute 
as a whole, it seems to me that if Congress had intended to put such 
an onerous and (as the facts of this show) in many cases wholly un- 
necessary burden on foreign shipping, it would hâve made its intent 
clear, and would hâve used the words "sailing" or "setting out," in- 
stead of the word "clearing," which is used in more than one place 
in the act, and throughout in a manner consistent with its technical 
and well-understood signification. The African Prince did clear from 
Kobe, and took a clearance paper stating that she cleared, not for a 
port in this country, but for Moji, Japan. 

[3] Upon ail the évidence I find and rule that the African Prince 
did not clear from Kobe for a port in the United States, and that no 
offense has been committed. As I regard the offense charged as be- 
ing at most merely technical, and as not having in any way endangered 
health at the ports of the United States to which the African Prince 
was destined and at which she entered, I am not disposed to allow 
an amendment to the information which was iirst suggested after the 
conclusion of the arguments. Undoubtedly power to allow such an 
amendment exists, but after a quasi criminal case like this has been 
fully heard, it does not seem to me that an amendment ought to be 
àllowed, except to prevent serions miscarriage of justice. 
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SPERRY-HUTCHINSON CO. v. KUHN, Atty. Gen. 

(District Court, E. D. Michigan, S. D. May 20, 1912.) 

States (§ 191*)— Actions — Enjoining Enforcement of Statutes. 

A suit against the Attorney General of a state to restrain him from 
enforr-ing a statute on tlie ground that it is unconstitutional Is in effect a 
suit against the state, wliere the Attorney General is uot chargea with any 
duty to enforce the statute, and has not threatened presently to enforce 
it, and a prellminary Injunction will be deuied. 

[Ed. Note.— For other cases, see States, Cent. Dig. §§ 179-184; Dec. 
Dig. § 191.*] 

In Equity. Suit by the Sperry-Hutchinson Company against Franz 
C. Kuhn, Attorney General of the state of Miclîigan. Application 
for interlocutory injunction. Denied. 

Frank T. Wolcott and Wm. G. Hamilton, both of New York City, 
for complainant. 

George S. Law and Arthur P. Hicks, both of Détroit, Mich., for 
défendant. 

Before WARRINGTON, Circuit Judge, and ANGELL and SES- 
SIONS, District Judges (sitting in pursuance of section 266 of the 
Judicial Code). 

PER CURIAM. This bill is filed against the Attorney General, 
as sole défendant, to enjoin him from enforcing Act No. 244 of the 
Public Acts of 1911 of the state of Michigan, being an act to pre- 
vent, under certain circumstances, the issuing of trading stamps. 
Complainant claims that this act deprives it of property without due 
process of law, and dénies it the equal protection of the laws, and 
is therefore void. The bill allèges that the défendant informed com- 
plainant that he conceived it to be his duty to see that the provi- 
sions of said act were enforced until the court decided otherwise. 
Affidavits bave been filed on the part of complainant and of the de- 
fendant béaring on the matter of threats by the défendant to enforce 
the statute. Thèse affidavits add nothing of importance to the aver- 
ment of the bill above set out. The motion for preliminary injunction 
and the demurrer to the bill hâve been heard together. 

The statute hère assailed imposes no duty upon the Attorney Gen- 
eral. The statutes of the state define the functions of that officer. 
Under those statutes he is charged with no duty to make complaints 
or to file informations or otherwise to see to the enforcement of a 
statute such as is the one in question. It is manifest that he has made 
no threat to enforce this act. He has declined to say that he would 
not attempt to enforce it, if, before it was adjudged invalid, circum- 
stances should arise which imposed upon him a duty to enforce it. 

It is the daim of complainant that the case is ruled by Ex parte 
Young, 209 U. S. 123, 28 Sup. Ct. 441, 52 L. Ed. 714, 13 h. R. 
A. (N. S.) 932, 14 Ann. Cas. 764, Western Union Telegraph Co. v. 
Andrews, 216 U. S. 165. 30 Sup. Ct. 286, 54 L. Ed. 430, and Herndon 
V. Chicago, R 1. & P. Ry. Co., 218 U. S. 135, 30 Sup. Ct. 633, 54 L. 

•For other caaes ses same topic & § numbes in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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Ed. 970. The défendant insists that the case falls within the doc- 
trine laid down in Fitts v. McGhee, 172 U. S. 516, 19 Sup. Ct. 269, 
43 L. Ed. 535. 

It seems to us that this case is distinguishable from those upon 
which complainant relies. In Ex parte Young, a bill was filed in 
the fédéral court by stockholders against a railroad company in 
which they held stock, the State Railroad Commission, and Young, 
Attorney General of Minnesota. The bill was filed to détermine the 
constitutional validity of certain statutes of Minnesota, and it was 
alleged that Young, as Attorney General, was about to take proceed- 
ings to enforce the statutes complained of. An injunction issued 
against him to prevent his taking such proceedings. Thereafter he 
took such proceedings in the state court in disregard of the injunction. 
Thereupon contempt proceedings were taken which ultimately reached 
the Suprême Court. That court held that the Attorney General of 
Minnesota was charged with the gênerai duty to enforce the statutes 
of the state, including the statute in question. 

In Western Union Co. v. Andrews,, a statute, attacked as invalid, 
made it the duty of the prosecuting attorney of every county to sue 
for a penalty in case of a disobedience of the statute. Seventeen such 
prosecuting attorneys were threatening to bring such suits, when the 
telegraph company filed its bill to restrain them. In Herndon v. Rail- 
road Co., also, the prosecuting officer was distinctly empowered by the 
act attacked to sue for the penalty thereby imposed. 

In the last-named case the décision is put without discussion upon 
the authority of the two first named. The Western Union Case pro- 
ceeds upon the authority of Ex parte Young, quoting from the opin- 
ion in that case, and basing the décision upon the fact, first, that "the 
statute specifically charges the prosecuting attorneys with the duty of 
bringing actions to recover the penalties"; and, second, upon the fact 
that the bill averred and the demurrer admitted that "they threatened 
and were about to commence proceedings for that purpose." In Ex 
parte Young, Mr. Justice Peckham, writing the opinion of the court, 
discusses at length the case of Fitts v. McGhee, and distinguishes it 
from the case under considération by saying: 

"In making an officer of the state a party défendant in a suit to enjoin the 
enforcement of an act alleged to be unconstitutional, it is plain that such of- 
ficer must hâve some connection with the enforcement of the act, or else it 
is merely making him a party as a représentative of the state, and thereby 
attempting to make the state a party. * * * Ttie fact that the state of- 
ficer, by virtue of his ofïice, has some connection with the enforcement of the 
act is the important and material fact, and whether it arises ont of the gên- 
erai law, or is specially created by the act itself, is not material so long as it 
exists. ♦ * * The officers in the Fitts Case occupied the position of hav- 
ing no duty at ail with regard to the act, and could not be properly made par- 
ties to the suit for the reason stated." 209 V. S. 157, 158, 28 Sup. Ct. 453, 
52 L. Ed. 714, 13 L. E. A. (N. S.) 932, 14 Ann. Cas. 764. 

The court, having, as above stated, concluded that the Attorney 
General was under the law charged with the duty to enforce the act 
in controversy, held that the action as against him was maintainable. 

In Fitts V. McGhee, 172 U. S. 516, 19 Sup. Ct. 269, 43 h. Ed. 535, 
as above stated, the Governor and Attorney General were not charged 
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by law with any spécial duty in connection with the statute alleged 
to be invalid, and the distinction is pointed out between a suit against 
individuals, holding officiai positions under a state, to prevent them, 
under the sanction of an unconstitutional statute, from committing 
some positive wrong or trespass, and a suit against officers of a state 
merely to test the constitutionality of a state statute, in the enforce- 
ment of which those officers will act only by formai judicial pro- 
ceedings in the courts of the state. The court remarked: 

"In the présent case, as we hâve said, neither of the state officers named 
held any spécial relation to the particular statute alleged to be unconstitu- 
tional. They were not expressly directed to see to its enforcement. If, be- 
cause they were law officers of the state, a case could be made for the pur- 
pose of testing the constitutionality of the statute, by an injunction suit 
brought against them, then the constitutionality of every act passed by the 
Législature could be tested by a suit against the Govemor and the Attorney 
General based upon the theory that the former, as the executive of the state, 
was, in a gênerai sensé, chargea with the exécution of ail its laws, and the 
latter, as Attorney General, mlght represent the state in litigation involving 
the enforcement of its statutes." 

In the case at bar, as bas been said, it does not appear that the 
Attorney General is charged with any duty to enforce Act No. 244, 
nor that he has threatened presently to enforce it. In the light of 
the décisions above referred to, we are of opinion that this suit must 
be held to be one brought in efïect against the state of Michigan to 
test the constitutionality of the act named; and that, in view of the 
doctrine enunciated in both Fitts v. McGhee and Ex parte Young, 
quoted above, it would be improper to grant the motion of complain- 
ant for preliminary injunction. 

Défendant further objects that complainant has no valid contracts 
outstanding which could be affected by the provisions of the act. In 
the présent state of the record we deem it unnecessary to express any 
opinion on this point. Nor, in view of what has been said, would it 
be appropriate to discuss other questions fully argued at the bar 
which aflfect the constitutional validity of the act in question. 

For the reasons stated, an order must be entered denying the mo- 
tion of complainant for a preliminary injunction. 



In re URDANG. 

(District Court, E. D. Kentueky. March 10, 1913.) 

1. AtiENS (§ 68*) — Natubalization — Declabation of Intention. 

Act June 25, 1910, c. 401, § 3, 36 Stat. 830 (TJ. S. Comp. St. Supp. 1911, 
p. 530), providing tliat any person qualified to become a citizen, who has 
resided in the United States for flve years next preceding May 1, 1910, 
and who beeause of niislnformation has acted under the impression that 
he was or could become a citizen, and has exercised the rlghts of a citizen 
or intended citizen, may show such facts to a court having jurisdlction, 
and, if the court believes that he has been for flve years entitled to be 
naturalized, may receive a certiflcate of naturallzation without proof of 
any former déclaration of intention to become a citizen, is designed to 

''For other cases ses saine topic & i numbbb in Dec. & Am. Digb. 1907 to date, & Rep'r Indexes 
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aid those who, on May 1, 1910, were In a position to involîe its provisions, 
and wtio for five years prior to that date were entitled to naturalization. 
[Ed. Note. — For otlier cases, see Allens, Cent. Dig. §§ lSS-145 ; Dec. 
Dig. § 68.*] 

2. Aliens (§ 68*) — Naturalization — Déclaration of Intention. 

Act June 25, 1910, c. 401, § 3, 36 Stat. 830 (U. S. Comp. St. Supp. 1911, 
p. 530), does not autliorize the naturalization without previous déclara- 
tion of intention of oue wlio attained liis majority on January 22, 1909, 
as he was not entitled to naturalization for flve years prior to May 1, 1910, 
various statutes showlng that Congress reeognized the common-law prin- 
clple that a minor's acts are not conelusive, though there is no direct 
provision that a minor cannot pétition for naturalization. 

[Ed. Note. — For other cases, see Allens, Cent. Dig. §§ 138-145; Dec. 
Dig. § 68.*] 

Pétition for naturalization by Moses Léo Urdang. Denied. 

F. M. Dailey, of Frankfort, Ky., for petitioner. 
Edwin P. Morrow, U. S. Atty., of Somerset, Ky. and Paul Arm- 
strong, of Washington, D. C, for the United States. 

COCHRAN, District Judge. Moses Léo Urdang, a subject of 
Russia, filed a pétition for naturalization in the United States Dis- 
trict Court at Frankfort on December 5, 1912. The fifth assertion 
of the pétition and the certificate of the clerk following the petitioner's 
signature show "déclaration of intention omitted under terms of the 
act of June 25, 1910." It appears that no déclaration of intention had 
ever been made by this alien. 

[1,2] Act Cong. June 25, 1910, c. 401, § 3, 36 Stat. 831, reads as 
f ollows : 

"That any person belonging to the class of persous authorized and qualified 
under existing law to become a citizen of the United States wlio has resided 
constantly in the United States during a period of five years next preceding 
May 1, 1910, who, becaiise of misinformation in regard to his eitizenship or 
the requiremeiits of the law goveniing the naturalization of citizeus has 
labored and acted under the impression that he was or could become a citi- 
zen of the United States and has in good faith exerdsed the rights or duties 
of a citizen or intended citizen of the United States because of si:ch wrongful 
information and belief may, upon maklng a showing of such facts satisfactoiT 
to a court having jurisdiction to issue papers of naturalization to an alien, 
and the court in its judgment believes that such person has been for a period 
of more than flve years entitled upon proper proceedings to be naturalized 
as a citizen of the United States, reçoive from the said court a fînaJ certificate 
of naturalization, and said court may issue such certificate without requiring 
proof of former déclaration by or on the part of such person of thoir intention 
to become a citizen of the United States, but such applicant fOr naturalization 
shall coniply in ail other respects with the law relative to the issuance of 
final papers of naturalization to aliens," 

The record shows that this alien was boni on the 22d day of Jan- 
uary, 1888, and it appears from the testimony given in open court by 
him that he claimed to be of that class of persons "who because of 
misinformation in regard to his eitizenship or the requirements of the 
law governing the naturalization of citizens" Congress intended to 
relieve from the necessity of filing a déclaration of intention. 

It is a well-established principle, based upon the common law, that 

•For other cases see same topio & § sombbh in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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a minor's acts are not conclusive. See Van Dyne on Naturalization, 
p. 111; In re Merry, 14 Phila. (Pa.) 212; Mutual Benefit Life Insur- 
ance Co. V. Tisdale, 91 U. S. 238-245, 23 L. Ed. 314. In the last- 
mentioned décision the court said: 

"A certlflcate of naturalization issues from a court of record when tliere 
has been the proper proof made of a résidence of flve years, and that tlie 
applicant is of the âge of 21 years, and is of gooâ moral character." 

Act June 29, 1906, c. 3592, 34 Stat. 596 (U. S, Comp. St. Supp. 
1911, p. 528) and section 2165 (U. S. Comp. St. 1901, p. 1329) before 
it, contain no affirmative statement to the efifect that a minor alien 
could not pétition for naturalization, but section 2167 and various 
acts which dispense with the necessity of filing déclaration of inten- 
tion (section 2166, Act July 26, 1894, c. 165, 28 Stat. 124 [U. S. Comp. 
St. 1901, p. 1332]) show clearly that Congress unquestionably recog- 
nized this principle. Certainly they would not hâve placed an onus 
upon those aliens to whom libéral exemptions were granted. 

It is believed that it is proper to hold, in construing the words, 
"and the court in its judgment believes that such person has been for 
a period of more than five years entitled upon proper proceedings to 
be naturalized as a citizen of the United States * * * " that it was 
the intention of Congress that the above-quoted portion of the law 
should be considered as a second condition to the first provision of 
the act referred to below: 

"That any person belonging te the class of persons authorized and quallfled 
under existlng law to become a citizen of the United States who has resided 
constantly in the United States during a period of flve years next preceding 
May first, nineteen hundred and ten. * * » " 

In other words, that an alien should be "entitled for more than 
five years prior to May 1, 1910," and not five years prior to filing 
his pétition. In giving this construction to the act I am impressed 
with the word "and" immediately foUowing the descriptive words in 
the first condition laid down in the act, and immediately preceding the 
second condition, beginning with the words "the court in its judgment. 
* * * " The amendatory act is admittedly remédiai législation, and 
is believed was designed to aid only those who on the spécifie date 
mentioned in the statute were in a position to invoke its provisions. 

Mr. Urdang had not attained his majority until the 22d day of 
January, 1909,' and it will be évident, under the construction indicated 
above, that he was not at the time he filed his pétition, one of the 
persons entitled to proceed under the amendatory clause, and hence 
his pétition is denied. 
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LATHROP T. FREIGHTS OF THE JOHN BNA (J. H. WELSFORD 
& CO., Limited, Interveners). 

(District Court, N. D. Callfornia, First Division. February 19, 1914.) 

No. 15,420. 

Maritime Liens (§ 60*) — Jubisdiction — Suit Against Freights — Procédure. 

A court of admiralty bas jurisdiction of a suit in rem against freights 
earned by a vessel wbicti are witbin tbe district, and may, on issues prop- 
erly framed, détermine the validity and priority of ail liens claimed 
thereon ; and under admiralty rule 38 it may on citation, "If no sufflcient 
cause is shown," require the consignée or other person owing the freights 
to bring the same into court to answer the exigency of the suit. But if 
they hâve already been colleeted under a falr clalm of right, it Is "suffl- 
cient cause," and the court wlll make no order with respect to their pos- 
session untU the rights of sueh claimaut bave been adjudlcated. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 98; Dec. 
Dig. § 60.*] 

In Admiralty. Suit by A. P. Lathrop against the freights of the 
American bark John Ena ; J. H. Welsf ord & Co., Limited, interveners. 
On order to show cause. 

McCutchen, OIney & Willard, of San Francisco, Cal, for libelant. 

Frank & Frank, of San Francisco, Cal., for San Francisco Ship- 
ping Co. 

McClanahan & Derby, of San Francisco, Cal., for interveners J. 
H. Welsford & Co., Limited. 

DOOLING, District Judge. In 1912 the California-Atlantic Steam- 
ship Company, the charterer of the American bark John Ena from 
its owner the San Francisco Shipping Company, took on board a cargo 
at Philadelphia bound for San Francisco, and as is averred in the 
libel pledged and assigned the freights to be earned on the voyage 
to G. Amsinck & Co. to secure certain advances. Libelant A. P. 
Lathrop is the successor in interest to said G. Amsinck & Co. In 
April, 1913, the John Ena arrived at San Francisco with the said 
cargo on board, but before that time the California-Atlantic Steam- 
ship Company had gone into involuntary bankruptcy, and the San 
Francisco Shipping Company, the owner of the bark, colleeted the 
freights. This is a libel in rem against the said freights, based upon 
the pledge and assignment above mentioned. J. H. Welsford & Co., 
Limited, has intervened, also claiming the freights under an assign- 
ment thereof from the said California-Atlantic Steamship Company. 
An order was, upon application, under admiralty rule 38 directed to 
the San Francisco Shipping Company, requiring it to appear and show 
cause why the said freights so colleeted and held by it should not be 
brought into court to answer the exigency of the présent suit. To 
this order the said company replies, by denying that the court has 
jurisdiction of the subject-matter set forth in the libel, denying also 
the power of the court to compel the delivery of said freights except 
after process regularly issued and a trial had upon issues made in ac- 

•For other cases see same toplc & § ndmbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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cordaiice with law and a judgment thereon against said company, and 
asserting that the présent proceeding is without due process of law. 
Further answering, the said company avers that it collected said 
freights in pursuance of its right as owner for the enforcement of 
certain liens, among them being the charter hire, expenses of steve- 
doring, wharfage, shifting, clerk hire, port-warden fées, and other 
charges as provided in the charter. It also claims to hold the freights ' 
to meet demurrage claims, as also to meet claims against the vessel 
for damage to cargo, averring that ail of thèse various claims amount 
to about $41,000, and that the total amount of freights collected by 
it is $45,320.38. The action being in rem against freights, and the 
freights being within this district, I am satisfied that the court has 
jurisdiction over them, to the extent at least that the court may, in 
this action upon issues properly framed, détermine the priority of the 
asserted liens, and make such distribution as the facts may warrant. 
Where the freight money is owed and is still in the possession of 
the holder of the bill of lading or owner of the cargo, or indeed of 
any one making no claim to it, and such money is claimed by others, 
the party in possession may, under rule 38, be required to bring it 
into court to answer the exigency of the suit. But where, as hère, 
one of the claimants to the freights has them in possession under a 
fair claim of right, I do not feel disposed to disturb such possession 
in advance of a full détermination of the validity of such asserted 
right. This détermination cannot well be had upon an order to show 
cause. The right asserted, coupled with the possession, seems to me 
to be toc substantial to be disturbed upon such an order. The rule 
provides : 

"If no STifficient cause be shown, the court may order the freights to be 
brought into court to answer the exigency of the suit." 

I think the respondent hère has shown sufficient cause within the 
meaning of the rule. After a trial the court will direct that such por- 
tion of the freights herein sued for as do not belong to respondent 
shall be by it paid into court and distributed to those who may hâve, 
upon such trial, established their right to them. The whole question 
may thus be disposed of upon a full trial and hearing of ail the is- 
sues. The order to bring the freights into court will not be made at 
this time, but respondent will be directed to appear in this suit to 
answer to the libel and to be prepared to pay into court such portion, 
if any, of said freights as after a trial of the issues the court shall dé- 
termine it is not entitled to retahi. 
212 F.— se 
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EaAN T. MIDDLESEX & B. ST. RT. CO. 

(District Court, D. Massachusetts. April 30, 1933.) 

No. 231. 

1. STBEET RAIIROADS (§ 117*) — PERSONS on TBACK — CONTRIBTJTOEY NEOLI- 

GEKCE. 

Where the évidence warranted a flndlng that plaintiff's intestate, while 
intoxicated, started to cross defendant's street car track, and, when on 
the track, suddenly fell forward and struck his head renderlng hini un- 
conscious, and that he lay In that condition for several minutes before a 
car approached, whlch struck and injured him, held, that whether plain- 
tiff's intestate was guilty of contributory négligence was a question for the 
jury. 

[Ed. Note. — For other cases, see Street Railroads, Cent. DIg. §§ 239- 
257 ; Dec. Dig. § 117.*] 

2. Street Railboads (§ 117*) — Injuries to Travelebs — Négligence — Ques- 

tion FOB JUET. 

In an action for injuries to plaintiff's intestate by being struck by an 
approaching car after he had fallen unconscious on the track several min- 
utes before the car approached, and the évidence warranted a flndlng that 
It was possible for the motorman to see him lylng on the track for a dis- 
tance withln which the car could easily bave been stopped if properly 
operated, whether défendant was négligent held for the jury. 

[Ed. Note. — For other cases, see Street Railroads, Cent. Dig. §§ 239- 
257 ; Dec. Dig. § 117.*] 

3. Evidence (§ 268*) — Peesonal Injuries — Mental Suffering — Fï:ab — Ap- 

préhension. 

lu an action for injuries to an unskilled laborer who had lost a hand 
and a foot in a street rallway accident, évidence, that while he was in 
the hospital he stated that if he had not lost hls foot he could still bave 
made a livlng, was properly adniitted to show mental suffering, since 
fear, worry, and appréhension are typical sorts of mental suffering, and 
it Is natural that a person under such circumstances should suffer from 
anxiety and appréhension over hls inability to earn hls livellhood in the 
future. 

[IDd. Note.— For other cases, see Evidence, Cent. Dig. §§ 1061, 1062; 
Dec. Dig. § 268.*] 

4. Damages (§ 48*) — Personal Injuries— Mental Pain. 

Mental pain should be consldered by the jury upon the question of dam- 
ages ; It being an independent élément, separate and apart from the physi- 
cal suffering and injury. 

[Ed. Note.— For other cases, see Damages, Cent Dig. §§ 100-103, 255; 
Dec. Dig. § 48.*] 

At Law. Action by John J. Egan, as administrator, etc., against the 
Middlesex & Boston Street Railway Company. On motion for new 
trial. Denied. 

John J. O'Hare and Joseph L. Keogh, both of Boston, Mass., for 
plaintiff. 

Pitt F. Drew, of Boston, Mass., for défendant. 

MORTON, District Judge. [1,2] The évidence warranted a find- 
ing that the plaintiff while under the influence of liquor started to 
cross the street; that while on the defendant's track he suddenly fe'.l 

•For other cases see same toplc & § number in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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f orward and struck his head, rendering him unconscious ; that he lay 
in this condition upon the track for several minutes before the car 
which injured him came; and that it was possible for the motorman 
to see him lying on the track from a distance within which the car 
could easily hâve been stopped if operated in a careful manner. It 
cannot be said that the plaintiff was, as a matter of law, careless in at- 
tempting to cross the street or in falling as he did. It is not the case 
of a drunken man voluntarily lying down in a place of danger. The 
jury were warranted in finding that the plaintifif's position on the track 
was wholly involuntary on his part and was due to the fall by which 
he was stunned. It seems to me that the questions of the defendant's 
négligence and of the plaintiff's due care were for the jury to déter- 
mine, and that I ought not to disturb their verdict upon thèse points. 

[3] The évidence tended to show that the plaintiff lost both a foot 
and a hand. While he was in the hospital, he said, in substance, that 
if he had not lost his foot he could still hâve made a living. This évi- 
dence I admitted subject to the defendant's exception, and the de- 
fendant now urges that its admission was erroneous. A ruling having 
been made and a verdict having been found under it, the court will 
not ordinarily set aside the verdict unless convinced that the ruling was 
wrong. That the ruling appears doubtful is not sufficient. 

[4] The question raised is a decidedly interesting one. The défend- 
ant contends that a plaintiff cannot increase his damages by fear and 
appréhension as to what the effect of his injuries will be on his ability 
to work; that the law assumes that the damages recovered will ade- 
quately compensate the plaintiff for his injuries; and that they can- 
not be enhanced by worry. The case présents very sharply the différ- 
ence between physical and mental suffering. Fear, worry, and appré- 
hension are typical sorts of mental suffering. The law recognizes 
mental suffering as a distinct élément of damages, whenever it is a 
natural and probable conséquence of the wrongful act. McDermott 
v. Severe, 202 U. S. 600, 26 Sup. Ct. 709, 50 L. Ed. 1162; Post Pub- 
lishing Co. v. Peck, 199 Fed. 6, 24, 120 C. C. A. 1 ; Sullivan v. Old 
Colony St. Ry. Co., 197 Mass. 512, 83 N. E. 1091, 125 Am. St. Rep. 
378. That an unskilled laborer who had lost both a hand and a foot 
should suffer from anxiety and appréhension over his ability to earn 
his livelihood in the future seems to me entirely natural. I see no rea- 
son why his mental pain should not be considered by the jury upon the 
question of damages. It is an independent élément, separate and apart 
from the physical suffering and in jury. In some cases it might not 
exist, but when it does it is a proper élément for compensation. 

Motion for new trial overruled. 
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THE DAWN. 

(District Court, S. D. Alabama. February 7, 1914.) 

No. 1,448. 

A.DMrRALTT (§ 30*) PEOCEDTJEE JOINDEB OF CaTJSES Or ACTION. 

Where not otherwlse provided In admlralty rules 12-20 (29 Sup. Ct 
xl, sll), causes of action In rem and In personam may be jolned in one 
libel, when such joinder will promote the cause of justice or conduce to 
the convenience of the parties and the court. 

[Ed. Note.— For other cases, see Admlralty, Cent. Dlg. §§ 298-300 ; Dec. 
Dlg. § 30.*] 

In Admiralty. Suit by the Mobile Barge Company against the Mo- 
bile Towing & Wrecking Company and the tug Dawn. On exceptions 
to libel for mis joinder. Exceptions overruled. 

Rickarby & Austill, of Mobile, Ala., for libelant. 
Hanaw & Pillans, of Mobile, Ala., for respondents. 

TOULMIN, District Judge. Judge Brown, of the District Court of 
the United States for the Southern District of New York, in his opin- 
ion in The Monte A, 12 Fed. 331, held that : 

"Under rule 46 of the Suprême Court rules in admlralty [29 Sup. Ct. xliv] an. 
action In rem may be joined with an action In personam against the master or 
owners for breaches of contracts of affreightment or charter parties. The 
same is true in other cases not expressly provlded for under the Suprême 
Court rules In accordance with the prior and subséquent practice of the dis- 
trict courts." 

And the court said : 

"Those rules, while provlding for the Joinder of remédies In regard to va- 
rlous other subjects, do not provide for thls; and under rule 46 it Is, there- 
fore, left subject to the régulation of the several district and circuit courts ; 
and the former practice of jolning thèse remédies in thls class of cases ex- 
ista in this district, as well as in other districts." 12 Fed. 336, 337. 

The case of The Alida (C. C.) 12 Fed. 343, seems to be in conflict 
with the case of The Monte A, supra. The Alida was decided by Judge 
McKennan, one of the fédéral judges of Pennsylvania, who states the 
unquestioned law of England on the question of joining a proceeding in 
rem and in personam in the same libel, and cites Citizens' Bank v. Nan- 
tucket S. S. Co., 2 Story, 57, Fed. Cas. No. 2,730, and Dean v. Bâtes, 2 
Wood. & M. 87, Fed. Cas. No. 3,704, as deciding the question substan- 
tially the same way. He, however, states that thèse cases were decided 
before the promulgation by the Suprême Court of rules in admiralty. 
In less than two months after Judge McKennan's décision, Judge 
Brown took a contrary view of the same question and his décision in 
The Monte A was rendered doubtless without knowledge of Judge Mc- 
Kennan's décision, as he does not refer to it in his décision. In his day 
Judge Brown was regarded as one of the ablest admiralty judges on the 
bench, and his opinions were and are of great influence and weight. 
Moreover, his opinion in the case cited is sustained by sound reasoning 
and subséquent authorities. 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In the case of The Director (D. C.) 26 Fed. 708, it is said that: 

"The admiralty rules from 12 to 20, inclusive [29 Sup. Ot xl, xli], relatlng 
to joinder of causes of action, do not apply to cases not therein enumerated ; 
but tlie same, under rule 46, may be proceeded with, in this respect, in such 
manner as the court may deem expédient for the administration of justice. 
Every argument founded on convenienee and economy is in favor of thelr 
joinder in one suit." 26 Fed. 711, 

Suits in rem and in personam may be joined. The Baracoa (D. C.) 
44 Fed. 102, 103. Numerous authorities cited in this case. 

"There seems to be no flxed rule of admiralty practice, and no reason on 
gênerai prineiples, which prevents the joinder in one libel of causes of ac- 
tion in rem and in personam, when such joinder will promote the cause of 
justice, and conduce to the convenienee of the parties and the court, and is 
not governed by the admiralty rules of the Suprême Court." The Thomas P. 
Sheldon (D. C.) 113 Fed. 779 ; The Planet Venus (D. C.) 113 Fed. 387. 

The cause now bef ore the court is one of tort, as of trespass or tro- 
ver, and is not governed by the admiralty rules of the Suprême Court. 
It is not one of those cases enumerated therein and to which those rules 
apply. 

"Admiralty rules 12-20 contain provisions vfhen the suit may be in rem, 
when in personam, and when in both. But they are not intended to be ex- 
clusive, or to say that in cases not covered by their terms there shall be no 
remedy, whether in either form or in both combined." Hughes on Admir- 
alty, pages 354, 355 ; The Corsair, 145 U. S. 335, 336, 342, 12 Sup. Ct. 949, 36 
L. Ed. 727. 

The case of The Ethel, 66 Fed. 340, 13 C. C. A. 504, cited by the 
proctor for respondents, was a suit for mariner's wages, and is one 
covered by admiraUy rule 13 (29 Sup. Ct. xl) which provides how suits 
for mariner's wages may proceed, etc. The court said, this case being 
one where, under the admiralty rules, both remédies (in rem and in 
personam), could not be joined, the libel should bave been dismissed. 
This décision was made in view of the f acts of the case under admiral- 
ty rule 13, referred to. 

I make no ruling on the exception to the fifth article in the libel, 
wherein $1,000 for loss of the use of the barge under the contract of 
hire is mentioned. I am, however, inclined to the opinion that the re- 
spondents' proctor is correct in his contention as to that claim of the 
libelant. But I think it would more properly come up on the hearing 
of the case on the merits. 

The exceptions to the libel are overruled. 



THE DOLBARDORN CASTLE. 
(District Court, N. D. Callfornia, First Division. January 22, 1914.) 

No. 15,073. 

SHIPPING (§ 141*) LlABILITY DP VESSEL FOR DAMAGE TO CAEQO EXCEPTIONS 

IN Bill of Ladxnq. 

A vessel held not liable for injury caused by moisture to cernent and 
steel plates comprising part of a cargo carried for libelant as charterer 
from Botterdam to San Francisco under a bill of ladlng exemptlng the 
ship from liability for loss or damage caused by "every danger and ac- 
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eidents of the seas," or for "damage by beat, sweat, or rust, unless oc- 
casioned by improper stowage" ; it appearing from the évidence that a 
part at least of the damage was caused by sea water, which entered be- 
cause the shlp was strained by storms and unusually heavy seas en- 
countered during the voyage, and that if any part was caused, as claimed, 
by the sweating of coke, which constituted part of the cargo, libelant had 
not sustained the burden resting upon It to prove that it was by reason 
of improper stowage. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 493, 497-499; 
Dec. Dig. § 141.*] 

In Admiralty. Suit by Parrott & Co., a corporation, against the Brit- 
ish bark Dolbardorn Castle. Decree for respondent. 

Andros & Hengstler, of San Francisco, Cal., for libelant. 
Ira S. lyillick, of San Francisco, Cal., for respondent. 

DOOLING, District Judge. This is a libel for damage to a cargo 
consisting of cernent and steel plates, shipped from Rotterdam to San 
Francisco. The libelant claims that the damage was the resuit of sweat 
occasioned by a quantity of coke constituting a portion of the cargo. 
The respondent claims that the damage was caused by sea water enter- 
ing through seams in the deck and through the ventilator during ex- 
traordinarily heavy weather encountered on the voyage. 

The vessel was under charter to libelant, who selected the whole 
cargo, including the coke, so that no négligence may be imputed to the 
ship from the fact itself that coke formed a part of the cargo. The 
bill of lading provides that the cargo shall be delivered în like good 
order and condition as when received, subject to certain exceptions, 
among which are the "act of God, and ail and every danger and ac- 
cidents of the seas." It further provides that the ship is not liable 
"for damage by beat, sweat, or rust, unless occasioned by improper 
stowage." The damage complained of was the caking of the cernent, 
and the rusting and pitting of the steel plates. This damage, both to 
the cernent and to the steel plates, was occasioned by some form of 
moisture. If caused by the entrance of sea water, the ship cannot be 
held responsible, because the évidence is clear that whatever sea water 
entered did so by reason of the fact that the ship became strained by 
the storms and heavy seas encountered by her, and the damage falls 
within the first exception above noted. If the damage was caused by 
rust or sweat, then under the second exception the ship is not liable, 
unless such sweat or rust was occasioned by improper stowage. 

The évidence offered by libelant' tended to show that the moisture 
which caused the caking of the cernent and the rusting and pitting of 
the plates was the resuit of sweat arising from the cargo of coke. If 
it be conceded that this fact is established, the burden of proving that 
the damage from such sweat was occasioned by improper stowage is 
upon the libelant. For, once the damage is brought within the excep- 
tions of the bill of lading, the ship is exonerated unless the libelant 
show that, notwithstanding such exceptions, the ship is liable because 
of some négligence ; in this case, the négligence of improper stowage. 
The testimony is very conflicting both as to the cause of the damage 
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and the propriety or impropriety of the stowage. It aypears, however, 
that the coke was stowed in the fore and after parts of the vessel, while 
the gênerai cargo was carried amidships. The coke was separated 
from the gênerai cargo by bulkheads made of boards placed one above 
the other, not dovetailed, but closely fitted; the whole being lined on 
the side next to the coke with dunnage mats. Respondents' witnesses 
testified that the boards were so closely fitted that daylight could not 
be seen through them, while the witnesses for libelant testified that 
there were fréquent interstices between the boards and a considérable 
space between the top of the bulkheads and the deck. The bulkheads, 
however, were«better ones for the purpose intended than those gen- 
erally in use at the time, and on the whole case I am not prepared to 
say that the stowage was not proper. My conclusions theref ore are : 

1. That part of the damage at least was due to sea water forced 
through the deck and ventilator, and is excused by the exception in the 
bill of lading covering "ail and every danger and accidents of the seas." 

2. That if any damage was caused by sweat, it is excused by the 
exception covering "beat, sweat, or rust," unless such damage were 
occasioned by improper stowage. 

3. That the burden of showing such improper stowage is upon the 
libelant. 

4. That such burden has not beert satisf actorily sustained. 

5. That for thèse reasons the libelant is not entitled to recover, and 
the libel must be dismissed. 



In re WISB et al. 

(District Court, W. D. Washington, N. D. Aprll 6, 1914.) 

No. 5136. 

1. Bankeuptct (I 480*) — Involtintaey Pétition — Dismissal — Costs. 

Bankr. Act July 1, 1898, c. 541, § 3e, 30 Stat. 546 (U. S. Comp. St. 1901, 
p. 3423), provides that whenever a pétition is flled to hâve another ad- 
judged a bankrupt, and application is made to take charge of and hold 
the property of the alleged bankrupt, the petitioner shall flle a bond con- 
ditioned for the payment. In" case the pétition is dismissed, to the respond- 
ent of ail costs, expenses, and damages occasioned by the seizure, and, if 
the pétition is dismissed by the court or withdrawn by the petitioner, the 
respondent shall be allowed ail costs, counsel fées, expenses, and dam- 
ages occasioned by the seizure, to be fixed by the court. Held, that coun- 
sel fées, expenses, and damages so provided are for spécial services or 
damages occasioned by reason of the wrongful taking of the property of 
the alleged bankrupt, and that the counsel fées expended and damages 
provided by such section are not taxable in the bankruptcy proceeding, 
but are to be recovered in an independent suit on the bond. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 902, 903; 
Dec. Dig. § 480.*] 

2. Bankruptcy (§ 482*) — Involuntaet Proceeding — Dismissal — Costs. 

Rev. St. § 824 (U. S. Comp. St. 1901, p. 632), provides that on a trial in 
equlty $20 attorney's fées shall be taxed in favor of the successful and 
agalnst the losing party, and General Orders, Rule 34 (89 Fed. xiii, 32 C. 
C. A. xxxili), déclares that where the debtor in Involuntary proceedings 
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résista adjudication the same costs that are allowed to the successful 
party In equity shall be taxed. Held that, where an alleged iuvoluntary 
bankrupt suecessfully résista adjudication, he is entltled to bave an at- 
torney's fee of $20 taxed as part of tbe costs in his favor. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 874-876, 
897 ; Dec. Dig. § 482.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Boress 
Wise and the community composed of Boress Wise and his wife. On 
objections to cost bill, after a déniai of an adjudication on an invol- 
untary pétition. Overruled. 

James A. Dougan, of Seattle, Wash., for petitioners. 

Shorett, McLaren & Shorett, of Seattle, Wash., for bankrupts. 

NETERER, District Judge. A pétition in involuntary bankruptcy 
was filed, and respondents answered denying bankruptcy. The issue 
thus raised was submitted to a jury, and a verdict returned in favor 
of respondent; motion for a new trial was made and denied; cost 
bill filed claiming, among other items, $20 attomey's fées. Objection 
to the taxation of attorney's fées and other costs is made. 

[1] It is contended by the petitioning creditors that section 3e of 
the Bankruptcy Act precludes the taxation of costs ; such subdivision 
being : 

"Whenever a pétition is filed by any person for tbe purpose of baving 
another adjudged a bankrupt, and an application is made to take cbarge 
of and bold tbe property of tbe alleged bankrupt, or any part of tbe same, 
prlor to tbe adjudication and pending a bearing on the pétition, tbe petitiou- 
er or applicant shall file in tbe same court a bond * ♦ ♦ to be approved 
by the court or judge thereof, * • * eondltioned for the payment, in 
case such pétition is dismlssed, to the respondent, * • * ail costs, expenses 
and damages occasloned by such seizure. ♦ * * If such pétition be dis- 
mlssed by the court or withdrawn by tbe petltioner, the respondent or re- 
spondents shall be allowed ail costs, counsel fées, expenses, and damages 
occasloned by said seizure. * • » Counsel fées, costs, expenses, and dam- 
ages shall be flxed and allowed by the court. * » » " 

It is manifest from a reading of this section that counsel fées, ex- 
penses, and damages provided for the seizing and holding of the prop- 
erty oif an alleged bankrupt are for spécial services or damages oc- 
casloned by reason of the wrongful taking of the property of an- 
other. The counsel fees.expended and damages provided by section 3e 
are a distinct matter and hâve no application to the instant case, and 
are not taxed in the bankruptcy proceeding, but are to be recovered 
in an independent suit upon the bond provided by this section. In 
re Hines (D. C.) 144 Fed. 147, 150. 

[2] The costs in this case are controlled by section 824 of the Re- 
vised Statutes and Ruie 34, General Orders in Bankruptcy (89 Fed. 
xiii, 32 C. C. A. xxxiii). Section 824, Revised Statutes (U. S. Comp. 
St. 1901, p. 632), provides that on a trial in equity $20 attorney's fées 
shall be taxed in favor of the successful and against the losing party. 
Rule 34, General Orders in Bankruptcy, provides that in case of in- 
voluntary bankruptcy, where the debtor resists adjudication, the same 
costs that are allowed to a successful party in a suit in equity shall be 
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taxed. Under the chancery rule the $20 attorney's fee is taxable. In 
re Hines, supra. 

I am conscious of the statement of Judge McPherson in Re Morris 
(D. C.) 115 Fed. 591, tiiat "there is no provision in the act for the 
allowance of counsel fées or damages, except under section 3e, and 
this applies when the bankrupt's property has been taken out of his 
possession," and also note that he denied counsel fées in that case. 
This evidently was only intended to apply to counsel fées as a spécial 
service under section 3e, and not to the taxation of attorney's fées as 
costs under section 824 and rule 34, supra. 

The objections to the cost bill are overruled. 



Ex parte TUCKER. 

(District Court, D. Massachusetts. January 21, 1913.) 

No. 725. 

1. Abmt and Navy (§ 47*) — Coubtb-Maetiai/ — Rbview. 

Civil courts hâve no appellate jurlsdiction to revlew the proceedlngs ol 
courts-martial. 

[Ed. Note. — For other cases, see Army and Navy, Cent. Dig. i§ 93-95 ; 
Dec. Dig. § 47.*] 

2. Abmt and Navy (§ 47*) — Coubts-Maetial — Review bt Civil Courts. 

Civil courts will not interfère with the judgments of courts-martial, il 
it appears that they hâve jurlsdiction of the person and subject-matter. 

[Ed. Note. — For other cases, see Army and Navy, Cent. Dig. §§ 93-95 ; 
Dec. Dig. § 47.*] 

3. Abmy and Navy (§ 47*) — Couets-Martial — Eeview bt Civil Cotjets. 

Errors of procédure in military courts can be corrected only by the 
proper military authorities. 

[Ed. Note. — For other cases, see Army and Navy, Cent. Dig. §§ 93-95 ; 
Dec. Dig. § 47.*] 

4. Habeas Corpus (§ 30*) — Right to Relief — Coubts- Martial — Berobs of 

Pboceduee. 

That a court-martial trying a naval offlcer permltted the judge advo- 
cate to be présent for a short time during a closed session of the court. 
In express violation of Act July 27, 1892, c. 272, § 2, 27 Stat. 277 (U. S. 
Comp. St 1901, p. 965), though a disregard of the defendant's légal rights, 
was nevertheless an error In procédure only, and was therefore not ground 
for a writ of habeas corpus. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent Dig. § 25; Dec. 
Dig. § 30.*] 

Pétition by William J. Kelly for a writ of habeas corpus on behalf 
of Henry Tucker. Pétition denied. 

Kelley & Sheenan, of Boston, Mass., for petitioner. 
William H. Garland, Asst. U. S. Atty., of Boston, Mass., for re- 
spondent. 

MORTON, District Judge. This is a pétition for a writ of habeas 
corpus, brought by Mr. Kelly on behalf of Tucker, who is now im' 
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prisoned under sentence of a naval court-martial. The respondent, 
Frank W. Kellogg, is a captain in the United States navy, in command 
of the receiving ship North Carolina at the Boston Navy Yard. On 
the filing of the pétition, an order of notice issued to show cause why 
the pétition should not be granted. The respondent filed an answer, 
and there was a hearing before me, at which the foUowing material 
f acts appeared : 

Tucker was duly enlisted in the United States navy and was a 
petty officer therein. Charges of scandalous conduct tending to the 
destruction of good morals were preferred against him, and by order 
of the Secretary of the Navy a court-martial was duly convened for 
the trial of said charges. It is admitted by the petitioner that the 
court-martial was regularly organized in accordance with law and 
that it had jurisdiction both of Tucker and of the charges preferred 
against him. It found Tucker guilty and imposed a sentence of three 
years in prison, to be followed by dishonorable discharge and forfei- 
ture of pay. The sentence was duly approved by the Secretary of the 
Navy, who designated the New Hampshire state prison, at Concord, 
N. H., as the place of confinement. Pending the removal of Tucker 
in exécution of the sentence, this pétition was brought. 

The only complaint which the petitioner makes against the court- 
martial is that, in violation of chapter 272 of the Acts of Congress 
of the year 1892, the judge advocate of the court-martial was allowed 
to be présent for a short time during a closed session of the court- 
martial. This is explicitly forbidden by the act referred to, and 
the petitioner contends that, by reason of the court-martial's disregard 
of the statute law, Tucker has not been properly tried, and that the 
sentence is illegally imposed upon him. 

[1-4] It is clear that the civil courts are in no sensé appellate tri- 
bunals for the revision of proceedings in courts-martial. It has been 
decided that in such cases the civil courts should not interfère if it 
appears that the court-martial had jurisdiction of the person and of 
the subj ect-matter which was tried before it, and that errors in pro- 
cédure in military courts can be corrected only by the proper military 
authorities. In re Grimley, Pet'r, 137 U. S. 147, 150, 11 Sup. Ct. 
54, 34 L. Ed. 636; Ex parte Reed, 100 U. S. 13, 23, 25 E. Ed. 538. 
It is true that Tucker's légal rights were disregarded by the court- 
martial when it allowed the judge advocate to be présent, even for 
a short time, at the closed session; but I do not think it is the busi- 
ness of this court to correct the error. The statute in question relates 
to procédure, not to jurisdiction, and the nonobservance of it by mili- 
tary tribunals is a matter for the revising mihtary authorities, not for 
the civil courts. 
. The pétition is denied, but without costs. 
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Ex parte SITNBR. 

(District Court, D. Massachusetts. July 14, 1913.) 

No. 758, 

AiEENS (§ 53*) — Déportation — Ieregulaeities in Peoceedings — Eftect. 

Where an alien, rejected by the board of spécial inqulry, was by mis- 
take of the janltor at the détention station allowed to go at large, and 
was arrested under a departmental warrant, his rights were not changed 
and since he was withln the control of the immigration authorlties, and 
It not belng dlsputed that he was never legally allowed to land, irregu- 
larltles In the warrant proceedings were immaterial. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112; Dec. Dlg. 
§ 53.*] 

Pétition for a writ of habeas corpus by Simon Sitner. Pétition de- 
nied without préjudice. 
See, also, 212 Fed. 572. 

William H. Lewis, of Boston, Mass., for petitioner. 
William H. Garland, Asst. U. S. Atty., of Boston, Mass., for re- 
spondent. 

MORTON, District Judge. Sitner is an alien immigrant who is now 
held by the immigration authorities at the Port of Boston for déporta- 
tion. 

His case was heard before a board of spécial inquiry. A médical 
certificate was presented certifying that the applicant was feeble- 
minded and of defective vision. The board thereupon made the fol- 
lowing décision : "Debarred 1-12 P. M. — f eeble-minded." 

After this the applicant was by mistake of the janitor at the déten- 
tion station released from détention and allowed to go at large. He 
was later arrested under a departmental warrant, and his case was 
again heard upon the issue whether he was unlawfuUy in the country. 
He was examined by a board of three surgeons, who certified that 
they "found him to présent such a degree of mental deficiency as to 
justify certification as f eeble-minded in accordanCe with officiai in- 
structions governing the médical examination of aliens." The assist- 
ant commissioner made the foUowing "Summary and Findings" : 

"I find that Simon Sitner is an alien, subject of the Ozar of Russia; that 
he arrived ex s. s. Franconia, May 8, 1913, was held for hearing before the 
board of spécial inquiry. A certificate was issued in his case, reading 'feeble- 
minded and defective vision.' He was therefore excluded as a member of the 
manda tory excluded cla'sses. Pending his déportation he was released through 
carelessness, being allowed to leave the station with other discharged aliens. 
He was subsequently apprehended and a hearing glven him under warrant 
régulations. 

"No new évidence bas been presented at the latter hearing whtch would in 
any manner affect the former décision of the board of spécial inquiry. The 
décision of the médical examiner is controlling, and the said certificate is 
further strengthened and fortified by the report of the médical board, sitting 
this day, May 20, 1913. 

"I therefore recommend déportation." 
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l"he fact that Sitner was by mistake allowed to enter the country 
and to go at large before the order for his déportation had been 
carried out does not, I think, change his rights. He has never been 
legally admitted to this country. The situation is that he is again 
in custody, within the control of the immigration authorities, who 
are now in a position to enforce the first order of exclusion. The 
only fact material to this case settled by the warrant proceedings, viz., 
that Sitner was never legally allowed to land, is not in controversy. 
The irregularities in those proceedings are therefore immaterial. U. 
S. ex rel. Rosen v. Williams, 200 Fed. 538, 118 C. C. A. 632; Sinis- 
calchi V. Thomas, 195 Fed. 701, 115 C. C. A. 501. The case seems to 
me essentially différent from one in which the alien had been permit- 
ted to land by the proper authorities, in which event the warrant pro- 
ceedings would be the basis for his déportation. While the defend- 
ant's answer sets up only the warrant, and does not refer to the prior 
order of exclusion, the record returned shows that such an order was 
made and is in force. 

No évidence has been presented which justifies a finding that the 
Board of Spécial Inquiry acted unfairly. U. S. ex rel. Aronowicz v. 
Williams (D. C.) 204 Fed. 844. 

The only doubt which I hâve about the case arises from the fear, 
based on what was said at the argument, that the immigration author- 
ities felt bound by the médical certificate, which, as pointed out in the 
opinion in Nora Joyce's Case, 212 Fed. 285 (filed herewith), is not a 
correct view of the law. The pétition will therefore be denied, but 
without costs, and without préjudice to the petitioner's right to file a 
new pétition, if he expects to establish that the immigration authorities 
acted under an erroneous view of the law. 



Ex parte SITNEE. 

(District C!ourt, D. Massachusetts. January 26, 1914.) 

No. 767. 

L Aliens (§ 54*) — Détention and Eetubn of Immigrants. 

The assumptlon by a board of spécial inquiry that It was absolutely 
bound by the médical certificate in determlnlng whether an alien should 
be excluded as a feeble-minded person was such a fundamental error of 
law as prevented a falr hearing. 

[Ed. Note. — For other cases, see Allens, Cent Dlg. § 112; Dec. Dlg. 
§ 54.*] 

2. Aliens (§ 54*) — Détention and Retuen of iMiiiaitANTS. 

In a hearing on the nierits of a habeas corpus proceeding by an alien. 
excluded by a board of spécial inquiry, évidence held to show that such 
alien was not a feeble-minded person nor liable on account of feeble- 
mindedness to become a public charge. 

[Ed. Note. — For other cases, see Aliens, Cent. Dlg. § 112; Dec. Dlg, 
§ 54.*] 
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Habeas corpus proceeding by Simon Sitner. Petitioner discharged 
f rom custody. 
See, also, 212 Fed. 571. 

William H. Lewis, of Boston, Mass., for petitioner. 
William H. Garland, Asst. U. S. Atty., of Boston, Mass., for re- 
spondent. 

MORTON, District Judge. [1] A prior pétition for a writ of 
habeas corpus, filed on behalf of this alien, was dismissed without 
préjudice for reasons stated in my opinion thereon. This pétition was 
thereafter filed and was heard upon agreed facts and statements of 
counsel. It clearly appeared at the hearing upon this pétition that the 
board of spécial inquiry had, in rendering its décision, assumed that 
it was absolutely bound by the médical certificate. Following my dé- 
cision in the Nora Joyce Case, 212 Fed. 285 (to which référence may 
be made), I thereupon ruled that there had'been such a fundamental 
crror of law as prevented the hearing before the board of spécial in- 
quiry f rom being fair to the alien, and ordered the writ to issue. 

[2] The writ accordingW issued, the petitioner was produced in 
court, and there was a second hearing upon the question whether the 
petitioner was entitled to admission into the United States. At this 
hearing both parties were represented by counsel and such évidence 
was heard as either party desired to offer. For the petitioner two 
physicians testified that they had examined him and observed him, and 
saw nothing in the least abnormal or peculiar in his mental processes. 
They were both clearly o£ the opinion that he was not feeble-minded. 
From the testimony of other witnesses, which was not contradicted, 
it appeared that the petitioner had been married 23 or 24 years and 
had a wife and several children in Rùssia; that his trade was that 
of pot-maker (or potter), making earthenware from clay upon an old 
f ashioned potter's wheel ; that he had been continuously employed at 
this occupation in Russia before coming to this country, at the same 
place for 31 years; and that he had never been supposed or reputed 
to be naturally déficient in intelligence or understanding. During the 
period between his release and his re-arrest he worked for his brother- 
in-law, and after his release on bail he continued to work for his 
brother-in-law, sorting junk, peddling alone, and doing other jobs. 
The petitioner testified before me, and I was unable to detect any nat- 
ural deficiency in intelligence or any indications of a subnormal intel- 
lect. The petitioner appeared to be fully as bright as other members 
of his race and class, and to hâve made unusual progress in learning 
English for the time which he had been in the çountry. No évidence 
whatever was ofifered on behalf of the respondent. 

I therefore found and ruled that Simon Sitner is not a feeble- 
minded -person, nor liable on account of feeble-mindedness to become 
a public charge ; that he is not within any of the excluded classes and 
is entitled to admission. I directed an order to be entered discharging 
him from custody. 
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UNTTED STATES v. CHICAGO, M. & ST. P. RY. CO. 

(District Court, W. D. Wisconsln. April 16, 1914.) 

Mastîîb and Servant (§ 17*) — Railroads — Hours of Service I^aw — irN- 

AVOIDABLE ACCIDENT. 

Where a railroad conipany's violation of the Hours of Service Law (Act 
March 4, 1907, e. 2939, 34 Stat. 1415 [U, S. Conip. St. Supp. 1911, p. 13211) 
resulted from a train belng required to take impure water from a creek, 
due to heavy switching while the train was bcing run over a temporary 
logging road, causing the Injectors, which were In good order, to fall to 
work properly, sueh delay was the resuit of an unavoidable accident 
vehich could not hâve been foreseen and prevented by the use of ordinary 
care, and hence the company was not liable for a penalty. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 16 ; 
Dec. Dig. S 17.*] 

At Law. Action by the United States against the Chicago, Milwau- 
kee & St. Paul Railway Company. Judgment for the United States. 

Otis B. Kent, Spécial Asst. U. S. Atty., of Washington, D. C, for the 
United States. 

Rodger M. Trump, of Milwaukee, Wis., for défendant. 

SANBORN, District Judge. Action at law for violation of the 
Hours of Service Act of March 4, 1907 (34 Stat. 415). It appears 
from the agreed facts that four employés of défendant were on duty 
July 8, 1912, 181/i hours, being an excess of Zy^ hours. A plea of 
guilty to a technical violation of the law was filed. 

Défendant owns and opérâtes a railroad between Star Lake and 
Buswell, Wis., 22% miles; abôut midway between the two places a 
temporary logging road branches off from Boulder Junction to Ryan's 
Spur, 14 miles. The train started from Star Lake and ran northwest 
to Buswell, then retraced U^/^ miles to Boulder Junction. From there 
it went out on the logging spur to Ryan's Spur, where there was con- 
sidérable heavy switching, and then back to Boulder Junction. By this 
time the engine was out of water. There is no water tank between 
Star Lake and Buswell, nor would any be needed except for the extra 
28-mile run to Ryan's Spur. There is, however, a creek on the main 
line between Boulder Junction and Buswell, where freight trains had 
been accustomed to obtain water. The engine was run from Boulder 
Junction to this creek, 21/^ miles, and water raised into the tank. A 
pipe was lowered into the stream, and Connecting the boiler steam with 
the pipe near its upper end, thus creating a partial vacuum in this end, 
and "aspirating" the water into the tank. The weather was warm, 
and the water low in the stream, and the resuit was warm, impure wa- 
ter in the tank, making it difficult for the injectors to work, in order 
to force water into the boiler. The engine returned to Boulder Junction 
and took up the train for Star Lake. The injectors worked properly 
for about three miles, and the crew were able to get the train within 
four miles of Star Lake, when the engine was eut off and run to the 
water tank at Star Lake, the cars being necessarily left on the main 

*For other casea see same topic & § i^umbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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track. As soon as the tank was filled up with colder water the in- 
jectors again worked properly, and the train was then brought into 
Star Lake. By this time the men had been on duty 181^ hours. There 
was no defect in the injectors; their temporary failure being caused 
by the high température and impurity of the creek water. 

Of course no railway company can be excused for not providing 
plenty of water on its permanent lines of road. But this 14-mile log- 
ging road was only a tempotary affair, which might last a month or six 
months, and then be taken up. The company was not required to 
build a water tank on this extension, or at Boulder Junction on the 
main line, unless this was reasonably necessary under ail the surround- 
ing conditions. The creek had been found adéquate, and sufficient wa- 
ter was actually supplied by it, but the water proved not to be suitable 
for the injectors, although the train was brought nearly to a junction 
point before it was found necessary to eut off the engine. It looks to 
me as if ail this complication of circumstances, being the heavy switch- 
ing work, the low, warm water in the stream, the injectors working up 
to within four miles of a water tank and then f ailing, may be called so 
unexpected as to be regarded as unavoidable. The violation was tech- 
nical only. The injectors were in good order, but the foaming of the 
warm, impure water caused their temporary failure. Such failure was 
an unavoidable accident, which could not hâve been foreseen and pre- 
vented by the use of ordinary care. United States v. Kansas City 
Southern R. Co. (D. C.) 189 Fed. 471, Id., 202 Fed. 828, 121 C. C. A. 
136. 

Défendant having confessed to a technical breach of the law, judg- 
ment against it for costs only should be entered. 



In re BACH et al. 

(District Court, W. D. Washington, N. D. Aprll 3, 1914.) 

No. 5224. 

Bankexjptcy (§ 211*) — Liens— DETERMINATION of State Court — Stat. 

Where, prlor to the filing of a bankruptcy pétition, certain clalmants 
had sued to foreclose loggers' liens on logs beloiiglng to the bankrupts, in 
accordance with the state statute, and the logs had been sold and the 
money deposited In the registry oif the state court, and prlor to the Is- 
suance of a restraining order In the bankruptcy proceedlngs the trial 
judge had rendered his décision In favor of the lien claimants, adjudg- 
ing the amount due them and directing the préparation of formai find- 
Ings and decree, the entry of the formai judgment was a mère ministerlal 
act, and would not be enjolned, nor would the fund be transferred to the 
■ bankruptcy court for distribution. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 321, 323 ; 
Dec. Dig. § 211.*] 

In Bankruptcy. In the matter of bankruptcy proceedings against 
Harry Bach and others. On motion to dissolve a restraining order. 
Granted. 

•For other cases see eame topic & § kumbeb in Dec. & Am. Dlgs. 1907 ta date, & P.ep'r Indexes 
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Byers & Byers, of Seattle, Wash., for the motion. 
Edward H. Chavelle, of Seattle, Wash., opposed. 

NETERER, District Judge. On February 7, 1914, the above bank- 
rupt filed his pétition in voluntary bankruptcy, and an order of adjudi- 
cation was entered. On the 13th a restraining order was issutd re- 
straining certain parties and àttorneys from further proceeding in a 
certain action pending in the superior court for Kitsap county wherein 
the said bankrupts are défendants. A motion has been made to dissolve 
the restraining order, and upon the hearing of this motion it appears 
that prior to the fihng of the pétition numerous lien claimants had com- 
menced an action against the above bankrupts seeking to foreclose 
loggers' liens upon logs upon which they had rendered services pur- 
suant to the provisions of the statutes of the state of Washington ; 
that pursuant to law and on application therefor the judge of the su- 
perior court of the state of Washington for Kitsap county appointed 
the sherifï to sell the logs and to pay the money into the registry of 
the court. This was donc, and on the llth of February, the .«aid ac- 
tion came regularly on for trial upon the testimony of the plaintiiïs in 
the foreclosure of said liens, and the presiding judge at the time and 
prior to the issuance of the restraining order had announced and ren- 
dered his décision in favor of the said lien claimants adjudicating the 
amount due to the said lien claimants, and directed the formai prépara- 
tion of findings and decree, the same to be presented to the judge for 
signature the following morning. 

On the statement made upon the hearing of this motion, I am satis- 
fied that this motion to dissolve the restraining order should be grant- 
ed. The announcement of the décision of the trial judge of the state 
court adjudicating the amount due to the several claimants and di- 
recting the préparation of the final decree is an adjudication of the 
issue between the varions lien claimants and the bankrupt, and the 
entry of the formai judgment on the following day is purely a minis- 
terial act. Black on Judgments, § 106. Adopting the language of the 
Suprême Court of the United States in Hobbs v. Head & Dowst Co., 
231 U. S. 692, 34 Sup. Ct. 253, 58 L. Ed. : 

"We shall not speculate upon that point, beyond saylng that we see no 
reason to doubt that the state court was right (Bergfors v. Caron, 190 Mass. 
168 [76 N. E. 655], and cases in 27 Cyc. 85, 87, and 20 Am. & Eng. Encyc. 
of Law [2d Ed.] 366-368), as we are satisiied that substantial Justice has 
been done." 

The matter having in effect been disposed of by the state court, no 
good purpose can be served by transferring the money in the posses- 
sion of the state court, decreed to belong to the lien claimants, to this 
court, with added expense in its distribution. 

An order may therefore be entered dissolving the restraining order. 
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GRAND BAPIDS & I. RY. CO. v. UNITED STATES. 
(Circuit Court of Appeals, Sixth Circuit. April 7, 1914.) 

No. 2393. 

1. Cabbiers (§ 38*) — Interstate Commerce — Rebating — Indictment — 

Vabiance. 

Elkins Act Feb. 19, 1903, c. 708, 32 Stat. 847, as amended by Act June 
29, 1906, e. 3591, 34 Stat. 584, 587 (U. S. Comp. St. Supp. p. 1309), forbids 
a carrier in interstate coiumerce to employ aiiy rebate, concession, or dis- 
crimination or any device wliatever respecting tbe transportation of prop- 
erty at a less rate thau that named in tlie tarlffs publistied and filed by 
tlie carrier. Held, tliat where an indictment charged rebating In ttie ap- 
plication of an existing transit tariff to local shipments, in that défendant 
collected of tbe sbippers enougb to pay tbe transit rates and cbarges on 
botb inbound and outbound shipments and then paid tbe sbippers sums 
equal to the local tarifCs previously received from them on tbe inbound 
shipments, wbich method operated in every instance, in form, to couvert 
strictly local shipments and rates, both inbound and outbound, tnto transit 
shipments and rates, the fact that the offense charged was the giving of 
a rebate on the outbound shipment, while the proof showed that it was 
given, if at ail, on the inbound shipment, and that the indictment averred 
violations of the local tariffs, while the proof showed violations of the 
transit tariffs, did not constitute a fatal variance. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 96, 97; Dec. 
Dig. § 38.*] 

2. Carriers (| 38*) — Interstate Commerce — Rebating — Indictment — Device. 

In a prosecution of an interstate carrier for rebating, it is not neces- 
sary that the indictment should set out the method or device resorted to 
to avoid the law, the device eonstltuting no part of the offense denounced 
by Elkins Act Feb. 19, 1903, c. 708, 32 Stat. 847, as amended by Act June 
29, 1906, c. 3591, 34 Stat. 584, 587 (U. S. Comp. St. Supp. 1911, p. 1309). 

[Ed. Note. — For other cases, see Carriers, Cent Dig. §§ 96, 97 ; Dec. Dig. 
§ 38.*] 

3. Carriers (§ 38*) — Interstate Commerce — Régulation — Rebating — Evi- 

dence. 

Where an indictment charged an interstate carrier wlth rebating in ap- 
plying lower transit rates to strictly local shipments and alieged the ap- 
pliàng of such transit rates to certain so-called outbound transactions, évi- 
dence of the carrier's acts coneerning inbound shipments, tending to dis- 
close a scheme calculated to conceal and carry out the offense charged in 
the indictment and to show the means used to accomplish the end, was 
admissible. 

[Ed. Note. — For other cases, see Carriers, Cent Dig. §§ 96, 97 ; Dec. Dig. 
§ 38.*] 

4. Carriers (§ 38*) — Interstate Commerce — Offenses — Rebating. 

The précise sums alieged to bave been repaid by an interstate carrier 
not being of the essence of the offense of rebating in violation of Elkins 
Act Feb. 19, 1903, c. 708, 32 Stat. 847, as amended by Act June 29, 1906, 
c. 3591, 34 Stat 587 (U. S. Comp St Supp. 1911, p. 1309) f allure to prove 
the amounts pleaded in the varions counts of the Indictment as having 
been repaid as rebates was not material. 

[Ed. Note.— For other cases, see Carriers, Cent Dig. §§ 96, 97 ; Dec. Dig. 
§ 38.*] 

6. Carriers (§ 38*) — Interstate Commerce — Offenses — Rebating — Knowl- 
edge. 

Where, in a prosecution of an interstate carrier for rebating, papers and 
records giving complète Information coneerning the shipment were on file 

•For other cases see same topic & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
212 F.— -37 
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In the carrler's freight offices and accessible to the employés who coii- 
ducted the so-called outbound transactions to which an improper transit 
rate was applled, the fact that the particular agents who executed sucli 
outbound transactions did not know that the lumber shipped and con- 
tained in the outbound cars had been used locally or reconslgned at the 
transit point so as not to be eutitled to the lower transit rate was insuffi- 
cient to show that the rebates yreie not knowlngly made. 

[Ed. Note. — For other cases, see Carriers, Cent Dig. §§ 96, 97 ; Dec. Dig. 
S 38.»] 

6. Cabbiees (§ 32*) — Interstate Commerce — Transit Rates — Application. 

Before a lower transit tariff can be applied by an Interstate carrier to a 
shipment through a transit point, it must appear that there is some rela- 
tion between tlie outbound and an Inbound shipment; it being conceded 
that an inbound shipment consumed or reconsigned at the transit point 
cannot rightfully be made the basis of a transit shipment. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 83-85; De& Dig. 
§ 32.*] 

7. Caeeiebs (§ 38*) — Interstate Commerce — Rebating — Défenses — Instruc- 

tions. 

Where, in a prosecutlon of an Interstate carrier for rebating In apply- 
Ing lower transit rates to certain local shipments, défendant claimed that 
as soon as the error was discovered it collected from ail the shlppers but 
one, who refused to pay, amounts sufficient to eover the full tariff rates, 
an instruction, that the offense should be regarded as eonsummated and 
beyond recall or not and the verdict rendered ugainst or in favor of de- 
fendant according as the jury should conclude that défendant acted with 
or without knowledge of the facts, was as favorable to défendant as it 
was entltled to. 

[Ed. Note. — For other cases, see Carriers, Cent Dig. §§ 96, 97 ; Dec. Dig. 
§ 38.*] 

8. Carriers (§ 38*) — Interstate Commerce — Rebating — ^Transit Shipments. 

In a prosecutlon of an Interstate carrier for rebating in applying lower 
transit rates to local shipment of 14 outbound cars of lumber durlng 
March, April, and May, 1911, the court did not err in excluding évidence 
concerning ail other transit shipments made by the same shlppers during 
the same months to show that the disputed shipments were allowed by 
the carrier without any Intention of violatlng the law. 

[Ed. Note. — For other cases, see Carriers, Cent Dig. §§ 96, 97 ; Dec. Dig. 
§ 38.*] 

9. Carriers (§ 38*) — Interstate Commerce — Offenses — Rebatino — Separate 

Offense. 

Défendant Interstate carrier was indicted for rebating In applying 
transit rates to 14 local shipments of lumber. The Indlctment contained a 
separate count for each shipment, and it appeared that each outbound car 
load was transported under a distinct shipping order which was accom- 
panied by a receipted blU called "expense bill" for freight charges which 
had been previously paid by the shipper on an Inbouna shipment, which 
bill was made the basis of a transit shipment of the outbound car load. 
Each refund was paid by a draft in the month succeeding the shipment 
except one which was paid the second succeeding month, and four of the 
payments each included two car loads. Each of the four shipments, how- 
ever, were made to différent consignées, except two which were made on 
différent dates. Held, that the jolnder of payments was a mère matter 
of convenieuce, intended to be appropriately divided and applied to the 
transactions to which they respectively belonged ; and hence the court 

•For other cases see same topic & § ndiiber In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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properly held that there were 14 and not 10 separate offenses and assessed 
the punishment accordingly. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 96, 97; Dec. 
Dig. § 38.' 

What constitutes an unlawful préférence or discrimination by a car- 
rier under Interstate commerce régulations, see note to Gâmble-Roblnsop 
Commission Go. v. Cliicago & N. W. Ry. Co., 94 C. C. A. 230.] 

In Error to the District Court of the United States for the Western 
District of Michigan ; Clarence W. Sessions, Judge. 

The Grand Rapids & Indiana Railway Company wâs convicted of 
rebating, and it brings error. Affirmed. 

J. H. Campbell, of Grand Rapids, Mich., for plaintifï in error. 
F. C. Wetmore, of Grand Rapids, Mich., and E. J. Bowman, of 
Greenville, Mich., for the United States. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. The railway company was convict- 
ed of having paid rebates in March, April, and May, 1911, upon cer- 
tain shipments of lumber from Grand Rapids, Mich., to varions des- 
tinations. Judgment was entered on the verdict and a fine imposed; 
the company prosecutes error. The proceeding was based on section 
1 of the statute of Congress commonly known as the Elkins Act, ap- 
proved February 19, 1903 (chapter 708, 32 Stat. 847), as amended June 
29, 1906 (chapter 3591, 34 Stat. 584, 587 [U. S. Comp. St. Supp. 1911, 
p. 1309]). 

The alleged rebates grew out of admitted abuses of transit privilèges 
accorded to shippers of lumber. It was developed at the trial that 14 
car loads of lumber had been shipped to and 14 car loads shipped from 
Grand Rapids, but without any transit relations that would entitle ei- 
ther the inbound shipments or the outbound shipments to the benefits 
of the transit rates ; each group being entitled only to local rates. The 
lumber so shipped into Grand Rapids was not stopped there and treated 
according to any privilège granted by an existing transit tariff, and, on 
the contrary, was so disposed of at the transit point (Grand Rapids) as 
to forbid its being made the basis of a transit rate. Local rates from 
the points of origin of the lumber to Grand Rapids were paid by the 
consignées located in that city ; and subsequently a transit rate was in 
every instance applied both to the inbound and outbound shipments, 
by exacting on account of the outbound shipments f reight charges equal 
to the transit rates from the points of origin of thèse inbound shipments 
to the varions destinations of the outbound shipments, and then paying 
back sums equal to the local rates previously paid on the inbound ship- 
ments. 

What we hâve thus said in respect of ail the transactions may be 
better understood by a statement of what was concededly developed 
under the first count; for the counts are ail alike, save in immaterial 
détails. March 8, 1911, at Little Falls, Minn., Soo Une car 17800, con- 
taining 48,800 pounds of "pine lumber," was consigned to the Dennis 

•For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Lumber Company, Grand Rapids, and was transported f rom Mackinac 
over the Une of the Grand Rapids & Indiana Railroad and delivered to 
the consignée March llth. The Dennis Lumber Company, having 
previously paid the local freight rate ($97.60) and sold the lumber as 
"pine crating strips" to the Phœnix Furniture Company, Grand Rap- 
ids, 3elivered it to the latter company March 13th, and that company 
paid for the lumber and used it in Grand Rapids for "making crates 
to cover furniture." March 18th, the Dennis Lumber Company de- 
livered to the défendant at Grand Rapids one car load of "rough lum- 
ber," 42,100 pounds, with a shipping order stating: "Through rate, 
23 cents. Charges of Soo Line 17800 from Little Falls, 3/11/11, 48,- 
800 pounds, 20 cents — $97.60." And accompanying this order was the 
receipted bill (called "expense bill") for the freight so paid, The de- 
fendant treated this order and the receipted bill as entitling the Dennis 
Lumber Company to hâve the existing transit rate of 23 cents per 100 
pounds, consisting of 16 cents on the inbound and 7 cents on the out- 
bound shipments, applied respectively to 42,100 pounds of the inbound 
car load (because its weight was 6,700 pounds more than that of the 
outbound shipment) and the 42,100 pounds weight of the outbound car 
load ; and the transit rates were accordingly applied — that is, 16 cents 
to the inbound and 7 cents to the outbound shipments. The outbound 
car, P. R. R. 858 17, was consigned to Charles F. Shiels & Co., Cin- 
cinnati. By so applying the transit rates (including $3 transit charge, 
and also the local rate on the excess of 6,700 pounds just mentioned), 
the freight charge made against the consignée at Cincinnati was $113.- 
23. The consignée paid this amount to the défendant and charged it 
back to the Dennis Lumber Company; and the défendant then paid 
the latter company the amount of the local rate, $97.60, which it had 
previously paid on the shipment in the Soo Line car 17800 — the rate 
clerk of défendant at Grand Rapids testifying: "We refunded the 
Dennis Lumber Company the amount of $97,60, which they had paid 
on the inbound car." The resuit of ail this was to give to the Dennis 
Lumber Company the différence between the sum of the local rates and 
that of the transit rate (apportioned to the inbound and outbound ship- 
ments, as stated) from Little Falls to Cincinnati, to wit, $39.10; and 
the payment of this sum was charged in the indictment and found be- 
low to be a rebate. 

It is conceded that the défendant and its Connecting corporation 
lines, as named in the indictment, had at the times in question duly 
established ail the rates, both local and transit, that are involved in the 
indictment; and that ail thèse companies were subject to the act to reg- 
ulate interstate commerce, and its amendments and suppléments. The 
rates themselves are not in dispute ; and, as applied to the f acts of the 
présent case, we do not understand that there is any différence between 
counsel touching the conditions under which the transit privilèges and 
rates were available. Indeed, counsel for the railroad concèdes that in- 
bound lumber "which had been used locally or reconsigned to another 
point" did not fall within any proved transit privilège. Upon this sub- 
ject the trial judge instructed the jury: 
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" • • * In no such case, either where the lumber was purchased by a 
thlrd person and consumed by that person at Grand Kaplds, or wbere it was 
forwarded to some point beyond Grand Rapids, could such a shipment be the 
subject of a transit privilège, because that did not come witldn the terms of 
the transit tariff ; * * * and under this ruling of the court counsel concède 
that the shipments involved in thls case and in the varions counts of this 
indictment were not entltled to the transit privilège, and vcere not the subject 
of a transit tarifif, so called." 

There is no assignment of error to this portion of the charge. 
Hence, no question arises touching the nature and extent of the privi- 
lège intended to be created by defendant's transit tariflF. The transit 
rate was in each instance lower than the sum of the local rates that 
were ordinarily applicable to such inbound and outbound shipments as 
thèse ; and of thèse inbound shipments of lumber, ten were consumed 
at Grand Rapids, and the remaining four were there merely recon- 
signed to points beyond.^ It results that the relations of each of thèse 
inbound shipments, both to shipper and carrier, had terminated, when 
they and the local rates paid on them were made the foundation of 
the transit shipments in dispute. And it is to be observed and borne 
in mind that the eiïort made hère to défend the transactions in issue 
is not based upon any f act or claim of rightful use of any transit privi- 
lège. Turning now to the principal f eatures of the défenses relied on : 

[1] 1. Fatal variance is claimed. The theory of this claim is two- 
fold : (a) That the offense charged in each instance was the giving of 
a rebate on the outbound shipment while the proof shows that it was 
given, if at ail, on the inbound shipment; and (b) that the indictment 
avers violations alone of the local tarifîs but the proof s show violations, 
if any, only of the transit tariffs. It will be noticed that this is not a 
challenge of the sufficiency of the indictment, but of portions of the 
évidence offered in its support. This évidence relates to the inbound 
shipments and to the transit rates and charges ; exception was taken 
to its admission at the trial, and the rulings are assigned as error. As 
it seems to us, counsel's theory is untenable. It fails alike in either 
view to observe that the offense charged, and the proofs alluded to are 
vitally related. It also fails to give due effect to the comprehensive 
provision of the statute, which forbids employment of "any rebate, con- 
cession or discrimination," or of "any device whatever," respecting the 
transportation of property "at a less rate than that named in the tariffs 
published and filed by such carrier." 34 Stat. 587, 588. It is true that 
the outbound, not the inbound, shipments and the local rates thereon 
are described in the indictment; and that the offense alleged in each 
instance relates to the outbound shipments and local rates alone. We 
hâve seen, however, that the défendant collected of the shippers 
(through the consignées at destinations) enough to pay the transit rates 
and. charges on both the inbound and outbound shipments, and then 

1 The inbound shipments so consumed in Grand Rapids were Identiâed 
with and involved in the outbound shipments described in counts 1 to 6, both 
Inclusive, and 8, 9, 10, and 12; and the four reconsigned inbound shipments 
were connected with the outbound shipments described in counts 7, 11, 13, and 
14, and were respectively forwarded to Holland, Mich., St Joseph, Mich., 
Kokonio, Ind., and Fairmount, Ind. 
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paid the shippers sums equal to the locals previously received of them 
on the irtbound shipments. This method operated in every instance, in 
form, to convert strictiy local shipments and rates, both inbound and 
outbpund, into transit shipments and rates. It cannot escape attention, 
either, that the results attained through the formai exactions and re- 
paj'ments made touching the outbound and inbound shipments were 
essential éléments of the outbound transactions. For otherwise ther.e 
could hâve been no possible excuse for collecting transit rates upon the 
inbound shipments which had already been subjected to local rates. 

[2, 3] Now to say that thèse facts are inadmissible is to deny that 
the outbound transactions are open to explanation; and yet they are 
distinct issues presented by the indictment. It is true that the method 
so resorted to, the device, is not set out in the indictment ; but this was 
not necessary, since the device is not the offense denounced. Armour 
Packing Co. V. United States, 153 Fed. 1, 17, 82 C. C. A. 135, 14 L. 
R. A. (N. S.) 460 (C. C. A. 8th Cir.) ; s. c, 209 U. S. 56, 83, 28 Sup. Ct. 
428, 52 L. Ed. 681. Thus counsel's objection is aimed against the 
proofs that at once describe the outbound transactions and also the de- 
vice employed to carry them into efïect. The natural tendency of 
the facts concerning the inbound shipments and the transit rates and 
charges vi^as to disclose a sçheme that was calculated alike to conceal 
and carry out the very thing charged in the indictment — to disclose 
the means used to accomplish the end in view ; and, since thèse means 
entered into and formed a vital part of the outbound transactions, we 
are unable to see why the proofs were not admissible. Armour Pack- 
ing Co. V. United States, before cited, 209 U. S. 56, 72, 28 Sup. Ct. 428, 
52 L. Ed. 681 ; Cleveland, C, C. & St. L. Ry. Co. v. Hirsch, 204 Fed. 
849, 853, 123 C. C. A. 145 (C. C. A. 6th Cir.). The exécution of such 
a method clearly operated to transport the outbound lumber at less 
rates than those named in the local tarifïs "published and filed" by de- 
fendant. 

[4] Hence we pass by an objection urged that the amounts of the 
rebates stated in the counts of the indictment were not proved, with 
the remark that the précise sums alleged were not of the essence of the 
offense. The case in this respect must therefore fall within the gên- 
erai rule that it is sufficient if substantial amounts be proved. United 
States V. Harper (C. C.) 33 Fed. 471, 476, Circuit Judge Jackson and 
District Judge Sage concurring; Commonwealth v. O'Connell, 12 Al- 
len (Mass.) 451, 453, 454; 1 Wharton, Crim. Ev. (lOth Ed.) § 131, at 
page 357. The proofs pointed out, with the rest of the évidence, were 
submitted to the jury, under instructions to return a verdict for the 
défendant unless it was found that the concessions were intended to 
be made upon the outbound shipments. 

It may be added that the usual tests of the necessary relations, be- 
tween an indictment and the évidence are, we think, to be found hère. 
The indictment sets out : The regularly established local rates respect- 
ing each shipment f rom Grand Rapids to destination ; the date and 
destination of each outbound shipment, the usual description of car, 
and the kind and weight of lumber transported ; the Interstate char- 
acter of the carriers and the lines engaged in each movement ; and the 
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plan of first collecting the regular rates, and then, through subséquent 
repayments, in effect transporting the lumber at less rates than those 
named in the tariffs. While the indictment might properly hâve con- 
tained more détails, the essential éléments of the offense are stated with 
such particularity as fairly to hâve informed défendant of what it 
must meet, and in the event of conviction or acquittai to enable it to 
plead the indictment in bar of any subséquent prosecution for the 
same offense. N. Y. Cent. v. United States, 212 U. S. 481, 497, 29 
Sup. Ct. 304, 53 h. Ed. 613; Harrison v. United States, 200 Fed. 662, 
673, 119 C. C. A. 78 (C. C. A. 6th Cir.); Foster v. United States, 178 
Fed. 165, 171, 101 C. C. A. 485 (C. C. A. 6th Cir.) ; Standard Oil Co. 
of N. Y. V. United States, 179 Fed. 614, 618, 103 C. C. A. 172 (C. C. 
A. 2d Cir.). 

[5] 2. It is contended that the refunds, as they are called, were not 
made knovi^ingly. The argument is that defendant's agents who exe- 
cuted the outbound transactions did not know that the lumber in the 
inbound cars had been used locally or reconsigned at the transit point. 
We do not understand it to be claimed, however, that défendant did 
not hâve agents who knew thèse facts as well as ail other détails of the 
transactions. Concededly, papers and records were kept in the freight 
offices of défendant in Grand Rapids, which contained ail the infor- 
mation upon the subject. Thèse papers and records were made out 
by defendant's agents, were in their custody, and admittedly were ac- 
cessible to the very men who conducted the outbound transactions; 
and, as illustrative of the pertinent facts so at hand, the disposition 
in each instance of the inbound shipments was known to and reported 
by the yardmaster and at least one of the car checkers. Thèse men, as 
also the rate clerk, the freight agent, the cashier of the local freight 
office, and his assistant, testified, and while each did not know ail the 
facts, it is plain enough that, if the composite knowledge so possessed 
by its agents was imputable to the défendant, its knowledge was com- 
plète. In the course of the charge the District Judge said : 

"To warrant a conviction In thls case you must flnd: First, that a rebate 
was given; second, that such rebate was glven knowingly; thlrd, that it was 
given with respect to the transportatlon of the lumber set forth in the in- 
dictment; and, fourth, that thereby such lumber was transported at a less 
rate than that set forth in the publlshed and flled tariffs. So that the second 
question for you to détermine, if you flnd in favor of the government upon 
the flrst question, is thls: Was the rebate paid linowingly by the défend- 
ant?" 

After calling the attention of the jury to a number of the witnesses 
who testified upon the subject, the court in substance stated that it was 
not necessary that one or two of thèse men should know ail of the 
facts, but that: 

" * * * The sum of the lînowledge of those two men (referrlng to the 
rate clerk and the car checker) and others, other employés of the défendant, 
acting wlthin the scope of thelr employment, constltuted the knowledge of 
this iefendant. * * * If you flnd that thls défendant did not knowingly 
give the rebate In respect to the outbound shipment, it will be your dùty to 
«cqult the défendant * • * " 
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Having in mind thèse instructions and the verdict, can it be right- 
t'ully said that the défendant did not knowingly commit the acts 
charged ? * The Elkins Act, as amended June 29, 1906, provides (34 
Stat. 588) : 

"In construing and enforcing the provisions of this section, the act, omis- 
sion, or failure of any officer, agent, or other person acting for or employed 
by any eommon carrier, or shipper, acting within the scope of his employ- 
ment, shall in every case be aiso deemed to be the act, omission, or failure 
of such carrier or shipper as well as that of the person." 

The only change raade by the amendment of this provision was to 
enlarge it so as to include shippers. In New York Cent. R. R. v. 
United States, 212 U. S. 481, at page 497, 29 Sup. Ct._304, at page 308 
(53 L. Ed. 613), it was claimed that this provision in its original form 
was unconstitutional, because it in effect made the crime of one person 
that of another and so deprived the latter of due process of law and 
the presumption of innocence; but there, as hère, the raiiroad agents 
were not parties, and Mr. Justice Day said : 

"There can be no question that Congress would hâve applied thèse provi- 
sions to corporation carriers, whether individuals were included or not. In 
this View the act is valid as to corporations. Berea Collège v. Kentucky, 
211 U. S. 45, 55 [29 Sup. Ot. 33, 53 L. Ed. 81]." 

In the course of the discussion which led to this conclusion, the 
learned justice said (212 U. S. 494, 495, 29 Sup. Ct. 307, 53 L. Ed. 
513): 

"It is true that there are some crimes which, in their nature, cannot be 
eommitted by corporations. But there Is a large class of offenses, of wMch 
rebating under the fédéral statutes is one, wherein the crime consists in 
purposely doing the things prohibited by statute. In that class of crimes 
we see no good reason why corporations may not be held responsible for 
and charged with the knowledge and purposes of their agents, acting with- 
in the authority conferred upon them. * * * If it were not so, many 
offenses might go unpunished and acts be eommitted in violation of law where, 
as in the présent case, the statute requires ail persons, corporate or private, 
to refrain from certain practices, forbidden in the interest of public policy." 

Counsel's argument will not bear the test of the statutory provision 
so sustained and construed. It overlooks the doctrine of irnputabil- 
ity thus established; it considers only particular agents, who denied 
knowledge concerning the local use or reconsignment of the inbound 
lumber at the transit point, and so ignores the knowledge of other 
agents who confessedly knew thèse facts. It may for the purposes of 
the question be conceded that agents who were in truth ignorant of 
such facts could not themselves be successfuUy prosecuted, but it 
would not follow that the corporation could not. The statutory pro- 
vision plainly fastens upon the corporation responsibility for the acts 
of ail its agents, whose combined knowledge and conduct necessarily 

2 The question hère is not whether évidence tending to show want of knowl- 
edge was erroneously excluded, but it Is whether the évidence actually re- 
ceived, as a whole, tended to charge défendant with knowledge that the in- 
bound lumber had becn used locally or reconsigned at the transit point; and 
so the case differs in this respect from Standard Oil Co. of Indiana v. United 
States, 164 Fed. 376, 381, 382, 00 0. 0. A. 364 (C. C. A. 7th Cir.). 
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affect the validity of any particular transaction that is executed by 
only some of its agents ; if this were not so, the ordinary System of 
departmental corporate agencies could be used to frustrate the law. 
This may be seen, for instance, upon the slightest considération of the 
outbound transactions. 

[6] The concession that inbound lumber consumed or reconsigned 
at the transit point cannot rightfully be made the foundation of a 
transit' shipment is tantamount to saying that, bef ore the benefits of a 
transit shipment can be accorded, some relation must in f act exist be- 
tween the proposed outbound shipment and an inbound shipment that 
is capable of being forwarded under the transit tariff. Since no such 
relation whatever is hère claimed, the requisite degree of relationship 
need not be considered. It results, however, that the transit tarifï gives 
a conditional privilège ; that is, a spécial privilège, vi^hich is available 
only under certain terms and conditions (Diamond Mills v. Boston & 
Maine R. Co., 9 Interst. Com. Com'n Rep. 311, 315 ; Barnes, Interstate 
Transp. § 216, at p. 386); and for services rendered and expenses in- 
curred in the granting and exercise of such a privilège the carrier is 
entitled to reasonable compensation (Southern Ry. Co. v. St. Louis 
Hay Co., 214 U. S. 297, 301, 29 Sup. Ct. 678, 53 L. Ed. 1004). Thus 
the privilège, besides being conditional, may be of mutual profit to 
carrier and shipper; certainly no one can both receive such benefits 
and shut his eyes to the existence or not of the conditions essential to 
the granting of the privilège. Therefore, to hold that the carrier may 
establish a transit tariiï and then shield itself against responsibility for 
granting its privilèges where the conditions do not warrant it, upon the 
theory that its particular agents who conducted the outbound trans- 
actions did not acquaint themselves with the real conditions, while 
others of its agents did possess such knowledge, would be, as it seems 
to us, to subvert alike the letter and the intent of the statute. It fol- 
lows that défendant must be held to hâve knowingly granted the re- 
funds; and the necessary efïect of this was purposely to violate the 
statute. 34 Stat. 588 ; Arniour Packing Co. v. United States, 209 U. 
S. 56, 86, 28 Sup. Ct. 428, 52 L. Ed. 681 ; Chicago, St. P., M. & O. Ry. 
Co. V. United States, 162 Fed. 825, 842, 843, 90 C. C. A. 211 (C. C. A. 
8th Cir.) ; Ellis v. United States, 206 U. S. 246, 257, 27 Sup. Ct. 600; 
51 L. Ed. 1047, U Ann. Cas. 589. 

[7] 3. It is claimed that as soon as défendant discovered its errors, 
so-called, it collected f rom ail the shippers, except one that refused to 
pay, amounts sufiicient to cover the f ull tariff rates, and so relieved it- 
self of every charge made in the indictment ; and it is true that thèse 
sums were repaid. The charge of the court upon the question so raised 
was in effect that the offense should be regarded as consummated and 
beyond recall or not, and the verdict rendered against or in favor of the 
défendant, according as the jury should conclude that défendant acted 
with or without knowledge of the f acts involved in the transactions in 
dispute ; and we are constrained to believe that this was as favorable a 
présentation of the rights of défendant as the law would permit. For 
reasons already stated concerning defendant's knowledge, we must re- 
gard this question as concluded by the verdict. 
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[8] In this connection we may speak of an assignment of error 
touching the exclusion of évidence offered by défendant to show ail the 
transit shipments that were made during the period involved in the 
14 shipments. It seems that the shippers of the lumber con- 
tained in the 14 outbound cars made 112 additional shipments which 
were accorded the transit privilège during the months of March, April, 
and May, involved in the indictment ; and the insistence is that, since 
the. 14 outbound cars were only a small portion of the total transit ship- 
ments made, the présence of the whole number would support def end- 
ant's claim that the disputed shipments were allowed without any 
intention of violating the law. It is plain that, unless the excluded 
shipments were admittedly entitled to the transit privilège, their intro- 
duction would confuse the issues concerning the 14 shipments; and 
the absence of such admission would warrant their exclusion as irrele- 
vant and so immaterial. But conceding that they were entitled to the 
transit privilège, if we are right in the holding herein that this privilège 
is conditional and that défendant was chargeable with knowledge that 
the condition had not been performed, no prejudicial error was com- 
mitted by excluding the otber shipments. It might be that their prés- 
ence would aid in excusing the agents who executed the outbound 
transactions, but not the défendant. 

[9] 4. The last objection is that there were not more than 10 of- 
fenses, if any were committed, because "there were 10 payments of 
refunds on 14 shipments." The court imposed a fine of $1,000, upon 
each of the 14 counts — a total of $14,000. Spécial attention must 
now be given to the form of allégation contained in each of the counts, 
and to the lack of relationship between the transactions they describe. 
The offense charged in each count is in substance stated in the margin.' 
Each outbound car load was transported under a distinct shipping or- 
der. This ordèr was accompanied by the receipted bill, called "expense 
bill," for freight charges which had been previously paid by the shipper 
on an inbound shipment ; and this expense bill was made the basis of 
a transit shipment of the outbound car load. A mémorandum was at 
the same time made by défendant at Grand Rapids, which, among oth- 
er things, showed the amount of the refund that was to be made later ; 
that is, the inbound freight charges represented by the expense bill. 
Each refund was paid by draft in the month succeeding the shipment, 
except one that was paid the second succeeding month; and four of 
the payments each included two car loads. The lack of relationship 
between the two shipments that were covered by each of the four 
drafts may be further emphasized by the facts that thèse shipments 

s That on a stated date défendant recelved from the shipper a car load of 
lumber for transportation from Grand Rapids to a particular destination ; 
that défendant did immediately thereaf ter transport the lumber (over its road 
and Connecting Unes) and colleet the "lawful charges" at destination ; that 
on a later date named défendant at Grand Rapids "did knowingly and will- 
fully offer, grant and give" to the shipper "a rebate," in an amount specified, 
"in respect to the transportation of such property * • • whereby such 
property was transported ♦ * * at a rate and charge less" by the sum 
so paid "than the rate and charge * • • named in the schedule and tariff 
• • • publlshed and flled. • ♦ ♦ " 
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were made to différent consignées, except two and they were made on 
différent, dates. 

Concededly the 10 drafts completed 10 of the offenses charged ; but 
it is insisted that the inclusion of a second car load in four of the pay- 
ments operated in each instance to complète only one offense, not twq 
offenses. Now it will be recalled that the pertinent language of the 
charge made in each count is that the défendant "did * * * offer, 
grant and give * * * a rebate," and it should be stated that the 
date alleged in respect thereto corresponds in each instance with the 
date of payment of the rebate alleged. However, if it was permissi- 
ble to allège and prove a method of rebating, which involved the offer- 
ing, granting, and giving of rebates, it is clear enough that the proofs 
tending to show adoption of the previously paid inbound rates as "ex- 
pense bills," their entries in defendant's books as refunds to be made 
later, and their subséquent payment, made a case of 14 offenses. If 
such a course was not tenable, then two independent transactions, 
which were separately initiated and step by step executed down to the 
point of payment, may in effect be merged into one transaction and one 
offense simply by ignoring the preconceived device and employing one 
sum, instead of two, to close both transactions. Hère the joinder of 
payments was obviously a matter of convenience, and the only natural 
inference is that they were intended to be appropriately divided and 
applied to the transactions to which they respectively belonged; and' 
as we read the décisions, in the light of their facts, there is nothing 
in the law to forbid observance of that intent in an indictment and 
prosecution. This is not saying that payment is not necessary to com- 
plète such offenses (New York Central R. R. v. United States, supra, 
212 U. S. at page 498, 29 Sup. Ct. 304, 53 L. Ed. 613) ; and to hold that 
thèse payments did not each complète two distinct transactions, and 
consequently two offenses would be to ignore and defeat the clear pur- 
pose of the payments themselves. The présent case in this respect is 
quite like that of the United States v. Standard Oil Co. of N. Y. (D. 
C.) 192 Fed. 438 ; and Judge Hazel's conclusion and reasons as there 
stated seem to us to be sound. 

In view of the opinion in that case, it is not necessary to state the 
différences between the présent case and the cases there cited and 
distinguished ; and this is true of the earlier opinion of Judge Hazel, 
and its affirmance, in Standard Oil Co. of New York v. United States, 
179 Fed. 614, 625, 103 C. C. A. 172 (C. C. A. 2d Cir.). The case of 
United States v. Stearns Sait & Lumber Co. (D. C.) 165 Fed. 735, dif- 
fers from the instant case in that the proofs hère show an express 
agreement for refund at the time of each individual shipment ; and no 
question concerning the form of the indictment as respects this feature 
is raised. We think United States v. Bunch (D. C.) 165 Fed. 736, is 
distinguishable upon the same theory. We do not d.iscover that the 
Suprême Court has passed upon the précise question thus involved. 

Upon the whole, we are convinced that the judgment below must be 
afiSrmed. 
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NICHOLS & COX LUMBBR CO. v. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. April 7, 1914.) 

No. 2409. 

1. Sta TUTES (§ 161*)— Implied Repeal. 

The principle that where a later act embraces a whole subject it sup- 
plants an earlier act deallng with such subject does not avoid the rule 
that repeals by implication are not favored. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. §§ 230-234; Dec. 
Dig. § 161.*] 

2. Caekiees (§ 23*) — Eebates— Implied Repeal. 

Interstate Commerce Act Feb. 4, 1887, c. 104, § 10, 24 Stat. 382 (U. S. 
Comp. St. 1901, p. 3160), as amended by Act June 18, 1910, c. 309, § 10, 
36 Stat. 549 (U. S. Comp. St. Supp. 1911, p. 1293), making It an offense 
to offer, grant, give, or solicit, accept, or receive a rebate from a carrier 
for the transportation of goods in Interstate commerce, and prohibiting 
the shipper from obtaining, or attempting to obtain, by false statement or 
représentation as to cost, value, nature, or extent of injury, or by the 
use of any false blll, bill of lading, receipt, etc., any allowance, refund, or 
payment for damages, or otherwlse, was not repealed by Implication by 
Hepburn Act June 29, 1906, c. 3591, § 2, 34 Stat. 587 (IJ. S. Comp. St. 
Supp. 1911, p. 1289) , making It an offense to obtain Interstate transporta- 
tion at less than tariff rates by false billing, false classification, false 
weighing, or false report of weight, etc. 

[Ed. Note. — For other cases, see Carriers, Cent Dig. §§ 57-59; Dec. 
Dig. § 23.* 

What constitutes an unlawful préférence or discrimination by a car- 
rier under Interstate commerce régulations, see note to Gamble-Robinson 
Oom'n Co. v. Chicago & N. W. By. Co., 94 C. C. A. 230.1 

3. Caeriers (§ 32*) — Interstate Commerce — Rebates — Transit Privilège. 

Where lumber comprlsed in two shipments v^as sold and consumed at 
the transit point, and that contained in a third inbound shipment vpas 
reconsigned at the transit point to another city in the state, so that the 
objects, as well as the shipments, were fully accomplished at the transit 
point, an application of transit rates to such shipments vs'hich were lower 
than the local rates applicable thereto constituted rebatlng. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 83-85 ; Dec. 
Dig. § 32.*] 

4. Carriers (§ 38*) — Offenses — Acceptinq Rebates — Acts of Agent. 

Where transit rates were applied by an Interstate railroad company to 
certain shipments of lumber which were not entitled thereto, and some of 
the agents of défendant corporation knew what was done with the inbound 
lumber, and that the shipments were not entitled to such rates, défend- 
ant was chargeable with their knowledge, and was subject to prosecution 
for accepting a rebate. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 96, 97; Dec. 
Dig. § 38.*] 

5. Carriers (§ 38*) — Interstate Commerce — Rates — Rebates — Applicable 

Rates — Knowledge — riiEsuMPiioN. 

Wliere an Interstate railroad company wrongfuUy applied transit rates 
to certain shipments of lumber, which were only entitled to higher local 
rates, the shipper's agents would be presumed to hâve knowledge as to 
which rates were applicable, which knowledge would be imputed to the 
shipper. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 96, 97; Dec. 
Dig. § 38.*] 

•For other cases see same topic & § numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 



NICHOLS & COX LUMBER CO. V. UNITED STATES 589 

6. Caeeiebs (§ 38*) — Interstate Commekce — Rates — Rebates. 

Where a shipper of luinber knovvingly accepted a settlement on the 
basis of a transit rate, when the shipments were only entitled to local 
rates, it was no défense to a prosecution for rebating that the railroad 
Company did not keep its rate sheet posted in two public and conspicuous 
places in Its dépôt, as required by the Interstate Commerce Law. 

[Ed. Note. — For other cases, see Carriers, Cent. Dlg. §§ 96, 97; Dec. 
Dig. § 38.*] 

7, Carriers (§ 38*) — Interstate Commerce — Rebating — Indictment — Va- 

EIANCE. 

In an Indictment for accepting a rebate from an Interstate carrier by 
the application of transit rates to certain local shipments of lumber to 
the transit point, and a reshipment thereof to other points, the fact that 
one of the cars was sold to the Illinois Central Railroad Company, shipped 
from the transit point to Chicago, and from there by the purchaslng Com- 
pany to New Orléans, and that the latter Company absorbed the charges 
between Chicago and New Orléans over its own Une, did not constitute a 
fatal varlance. 

[Ed. Note. — For other cases, see Carriers, Cent. Dlg. §§ 96, 97; Dec. 
Dig. § 38.*] 

In Error to' the District Court of the United States for the West- 
ern District of Michigan; Clarence W. Sessions, Judge. 

The Nichols & Cox Lumber Company was convicted of accepting 
and receiving a rebate on an interstate shipment of lumber, and brings 
error. Affirmed. 

P. H. Travis, of Grand Rapids, Mich. (Ganson Taggart and Charles 
McPherson, both of Grand Rapids, Mich., of counsel), for plaintiflf 
in error. 

F. C. Wetmore, of Grand Rapids, Mich., and E. J. Bowman, of 
Greenville, Mich., for the United States. 

Before WARRINGTON, KNAPPEN and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. The défendant below was in- 
dicted and convicted upon three counts, in each of which it was al- 
leged that the défendant did "knowingly and willfully solicit, accept, 
and receive," from the Grand Rapids & Indiana Railway Company, 
"a rebate," in a sum stated "in respect to the transportation" pf 
property in interstate commerce, "whereby such property was trans- 
ported * * * at a rate and charge less" by the sum so stated 
"than the rate * * * named in the schedules and tariffs * * * 
published and filed and posted" by the certain common carriers 
named in the indictment. The three counts describe three car 
loads of lumber shipped from Grand Rapids to destinations, as fol- 
lows: The first count, a car load of hard wood flooring to New Or- 
léans ; the second, a car load of dressed lumber to Binghamton, N. 
Y. ; and the third, a car load of rough lumber to Milwaukee. Thèse 
shipments are the same as those described in counts 6, 7, and 8 of 
the indictment against the Grand Rapids & Indiana Railway Com- 
pany, involved in the décision this day rendered in No. 2393 (212 
Fed. 577) ; and, since the shipper is forbidden knowingly to "solicit, 

•For oth&r cases see same toplo & i numeek in Dec. & Am. Dlgs. 1907 to date, & Kep'r Indexes 
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accept, or receive," just as the carrier is to "offer, grant, or give" re- 
bates, and such acts are alike declared to be misdemeanors and pun- 
ishable with the same penalties, the questions decided in the railroad 
case are determinative of this case, except ,as otherwise stated herein. 
[1] 1. It is claimed that the provisions of the statute upon which 
the indictment and prosecution were based "hâve been repealed as a 
necessary resuit of the subséquent législation on the same subject." 
Counsel's argument cornes to be an assertion of conflict between sec- 
tion 10 of the original act to regulate commerce, as amended June 18, 
1910 (36 Stat. L,. 549, 550), and section 1 of the Elkins Act, as amend- 
ed by the Hepburn Act of June 29, 1906 (34 Stat. L. 587, 588). The 
theory is that this conflict is such as to work an implied repeal ; but 
the settled rule that repeals by implication are not favored is admit- 
ted. The principle sought to be applied is that the later act embraces 
the whole subject, and so supplants the earlier act. This does not, 
however, avoid the rule concerning repeals by implication; for, as 
Mr. Justice Harlan said in Frost v. Wenie, 157 U. S. 46, 58, 15 Sup. 
Ct. 532, 537 (39 L. Ed. 614) : 

"Where two statutes cover, in whole or In part, tlie same matter, and are 
not absolutely irreconcilable, the duty of the court — no purpose to repeal be- 
Ing clearly expressed or indicated — Is, If possible, to give elïect to both." 

[2] Comparison of the two sections in dispute shows that they are 
aimed at différent evils, and that they define and denounce the acts 
constituting such evils as separate and distinct offenses. Broadly 
speaking, thèse evils and the conséquent offenses are described and 
known as "rebating" and "false billing" ; the former usually succeed- 
ing and the latter preceding payments of freight charges. It is true 
that the results sought to be attained by the perpetrators of such of- 
fenses are the same, in the sensé that they operate to reduce the es- 
tablished rates ; it results that the language found in each of the enact- 
ments is in some respects necessarily similar to tliat of the other ; and 
yet the dominant features of each act point to a distinction that can- 
not be misunderstood. In the earlier act, for example, it is made un- 
lawful "to offer, grant or give, or to solicit, accept or receive a re- 
bate;" while in the later act "false billing, false classification, false 
weighing or false report of weight" are denounced against the car- 
rier, and "false billing, false classification, false weighing, false rep- 
résentation of the contents of the package or the substance of the 
property, false report of weight, false statement" against the shipper.^ 
This is enough, we think, at once to difïerentiate the two enactments 
and reconcile the législative objects of preserving both, as also of pro- 
viding a diflierent penalty for the violation of each. Hence, unless we 

1 Further illustration of this distinction may be found in another provision 
of section 10, above mentioned, which prohibits the shipper fi'otn obtaining 
or attempting to obtain "by false statement or représentation as to cost, value, 
nature, or extent of injury, or by the use of any false bill, Mil of lading, re- 
çeipt, voucher, roll, account, clalm, certificate, afïidavlt, or déposition, knowinç 
the same to be false, flctitlous, or fraudulent, or to contain any false, flctitlous 
or fraudulent statement or entry • *. * any allowance, refund, or payment 
for damage or otherwise," whereby transportation Is secured at less than the 
regular rates. 
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are mistaken in our interprétation of the main purposes of thèse two 
acts, there can be no escape from the décision in Frost v. Wenie, supra. 
[3] 2. It is net conceded hère, as it was in the railroad case, that 
there was no transit privilège of the railway company which could be 
rightfully applied to the three inbound shipments that were made the 
basis of the transit rates accorded to the three (outbound) shipments 
described in the présent indictment. In the course of the charge, when 
defining a "transit or stop-ofif privilège," the court said : 

"As applied to shipments of lumber the privilège consists in the right to 
stop a car in transit for certain purposes, for the purpose of dressing, manu- 
facturing, sortlng, storing, reconsigning, partly unloading, or to complète 
loading, and the reforwarding under a through rate from point of origln to 
destination; in other words, the tarifes then in force entitled a shipper of 
lumber to stop a car at Grand Rapids for the purpose of dressing, or sortlng, 
or partially unloading, or manufacturing, and then reshipping or reconsigning 
that, or some other lumber, or the product of that lumber. 

"It appears from the évidence in this case and is undisputed that under 
the transit tarlff then in force, neither of the inbound shipments of lumber 
was entitled to a transit privilège nor a stop-ofC charge.'' 

Error is specially assigned to this latter paragraph. After describ- 
ing the three inbound shipments that were used with the three out- 
bound shipments for the purpose of applying the transit rates, the 
court ruled (and exception thereto was taken though error is not as- 
signed) : 

"So that as a matter of law none of the Inbound shipments speclfled In 
the proofs in this case could constitute or did constitute the basis of a transit 
privilège, and the défendant had no rlght to claim a transit privilège, upon 
any of those shipments." 

Now, if we assume that thè assignment reaches ail thèse portions 
of the charge, it is unavailing. In the first place, under the transit 
privilège given by the railway tarifï — in part quoted in the margin ^ — 

2 "Lumber and articles taking lumber rates • • • In car loads whlch 
orlginate on G. R. & I. Ry. or on foreign Unes named below, may be 
stopped to dress, work, sort, reconsign, partly unload or to complète loading 
at stations on Grand Rapids & Ridiana Ry. on basis of through rate point of 
origln to final destination in effect at date of shipment via routes provided 
In tariffs lawfuUy on file with Interstate Commerce and State Commissions 
at a charge of $.'5.00 per car in addition to tariff rates, except as provided in 
item No. 10, settlement to be made with agent at stop-off station. The stop- 
off charge is to be applied on the car or cars received at the stop-ofC sta- 
tion. * • * 

"When from other foreign Unes, the through rates from points of origln to 
final destinations will apply, provided ail Unes over which the shipments 
travel join in the rates. * * * 

"On shipments originating on the" Grand Rapids & Indiana Railway, the 
rate to stop-off station wlU be the différence between the through rate from 
point of origln to f nal destination and the rate from stop-off station. * * * 

"On shipments originating on foreign Une, the rate to junction station, where 
received on Grand Rapids & Indiana Railway, wlU be such Unes' proportion 
of the through rate to final destination. * * * 

"To receive the beuefit of through rates point of orlgin to final destination, 
shipments must be re-consigned within one year from date of bill of ladlng at 
point of origln. • * * 

"The lading forward must be of the same klnd as the original ladlng, 1. e., 
soft lumber inbound and outbound, hard wood lumber inbound and outbound. 
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a through movement is contemplated, with suspension at the transit 
point for one or more specified purposes, and later a reconsignment 
to destination. In the next place, considering ail the tariff provisions 
pointed out, we may, in déférence to counsel's argument, assume, 
though the facts do not call upon us to décide, and we do not décide, 
either that an inbound shipment of lumber may be stopped at the 
transit point and piled (say in defendant's yard) and then replaced by 
and the movement continued with other similar lumber, or that the in- 
bound movement may, through reconsignment alone, be continued with 
the same lumber; but it will be noticed that upon this theory at least 
constructive relation and identity between such piled and substituted 
lumber, and actual relation in the other instance, may be shown to 
exist between the inbound and outbound shipments. ' Still, upon this 
view, or even on the most libéral theory of interpreting the transit 
tariff, the lumber involved in the instant case was not entitled to a 
transit rate. The facts conceming the three inbound shipments are 
not in dispute. The lumber comprised in two of them was sold and 
consumed in Grand Rapids, and that contained in the remaining in- 
bound shipment was reconsigned at the transit point and sent to Rol- 
land, Mich. 

It is too clear for argument that the objects of thèse inbound ship- 
ments, including that of the reconsigned shipment, had been fully 
accomplished ; the objects, as well as the shipments, were beyond re- 
call within the most gênerons view that can be taken of the transit 
tariff — they were dead. It is therefore impossible in such circum- 
stances to show the existence of any sort of relations between such in- 
bound lumber and that of the outbound shipments; and this is what 
the présent case comes to. However, complaint is made that défend- 
ant was not permitted to show that at the time it presented the in- 
bound f reight bills, which it had paid on thèse dead shipments, it had 
other inbound bills that might rightfully hâve been used as a basis 

shingles Inbound and outbound, etc., mixed car loads of the above commodi- 
ties, will be permitted, but no substitution that will in any way impair the 
Integrlty of the through rate. 

"The station at which the stop takes place must be on the direct Une of 
G. R. & I. Ry., in direction shipment is moving between points of origin and 
final destinations. * * * 

"Shipments may be reconsigned under the above conditions without stop-off 
charge provided there bas been no change in lading and car is not delayed 
more than 24 hours and no extra switching service bas been performed at 
station where reconsignment takes place. If delayed beyond 24 hours $3.00 
stop-off will be charged for each car. 

"Billing Instructions. Agent œaking x^ard and regular waybills for original 
load will insert under proper heading name of station at which car should 
be stopped and for what purpose, name of party who is to handle shipment, 
and will stamp at top margin of card and regular waybills in two conspicuous 
places 'stop-off car.' Regular waybill must be mailed to the stop-ofC station. 

"Shipments will be biUed to the stop-off station at the weights and rates 
provided for herein. The charge made for stopplng cars should be inserted 
on regular wa.ybills in 'advance' column specifying what It is for and nota- 
tion must also be made in bills of lading. * * * 

"AU shipments will be rebilled from the stop-off station at remainder of 
through rate after deducting the rates which are applied from point of origin 
to tlie stop-off station." 
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for the transit rates in dispute. Further, it is, in substance, urged 
that the outbound lumber was transit stock, and entitled to the benefit 
of transit rates ; the idea being that the lumber was not produced at 
Grand Rapids, but at points beyond from which it might hâve been 
moved on through rates. And so it is at last insisted that the most 
the défendant did was to obtain proper rates in an improper man- 
ner. Surely this argument, however plausible, cannot be sound. It 
fails to consider that a transit tariff is, as pointed.out in the railroad 
case, a spécial privilège which is available only on the performance 
of a condition précèdent. As applied to counsel's argument, défend- 
ant was not entitled to a through rate except on the surrender of a 
legally applicable inbound bill — a live bill, not a dead one. Nor is it 
important that the outbound lumber might in seasonable time hâve 
been given the transit privilèges and rates between the points of origin 
and the ultimate destinations. This was no more the performance 
of the requisite condition précèdent than was the présentation of dead 
bills. In short, upon any theory of the transit tariff, def endant's acts 
and omissions precluded it from so procuring the through rates, and 
since its methods were improper, the rates it obtained were themselves 
improper ; both were in plain conflict with the act of Congress, which 
forbids soliciting rebates. 

[4, 5] 3. It is strenuously urged that the défendant could not right- 
fully be convicted because: (a) its agents, who in effect solicited the 
unlawful rates, were ignorant of the disposition that had been made 
of the inbound lumber; and (b) they acted "under a good-faith mis- 
apprehension as to the interprétation to be given to the tarifïs." It 
is enough to say of the first of thèse reasons that the évidence in the 
instant case was sufficient to warrant the jury in fînding that some ot 
defendant's agents really knew what had been done with the inbound 
lumber ; and we see no way rationally to distinguish this f eature of 
the case from the corresponding portion of the décision in the rail- 
road case. As to the second reason, the only question involved con- 
cerned a choice between the local and the transit rates, and, aside from 
their obvious knowledge that the latter was the lower rate, the agents, 
and consequently the défendant, must be presumed to bave known 
which was applicable. Chicago & Alton R. R. Co. v. Kirby, 225 U. 
S. 165, 166, 32 Sup. Ct. 648, 56 L. Ed. 1033; Armour Packing Co. 
V. United States, 209 U. S. 56, 86, 28 Sup. Ct. 428, 52 L. Ed. 681 ; 
Rosen v. United States, 161 U. S. 291, 16 Sup. Ct. 434, 40 L. Ed. 606; 
Standard Oil Co. of N. Y. v. United States, 179 Fed. 614, 627, 103 
C. C. A. 172 (C. C. A. 2d Cir.) ; Reynolds v. United States, 98 U. S. 
145, 167, 25 L. Ed. 244. And hère we may dispose of a somewhat 
kindred assignment of error respecting the court's charge that: 

"It appears by the évidence in tlie case, and it is undlsputed, I ttiink, that 
the railway tariffs and schedules of rates were properly flled and posted and 
publlshed," etc. 

[6] Apart from the évidence tending to show that the railroad rate 

sheet was accessible to defendant's agents, it is sufficient to say that, 

even if printed copies were not "kept posted in two public and con- 

spicuous places in every dépôt" etc., such failure would not excuse 

212 F.— 38 
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défendant. United States v. Miller, 223 U. S. 599, 604, 32 Sup. Ct. 
323, 56 L. Ed. 568. 

[7] 4. It is insisted that there is a fatal variance between the al- 
légations of count 1 and the évidence adduced in its support. The 
difficulty arises from the facts that among the Connecting lines alleged 
in the indictment to hâve transported the lumber from Grand Rapids 
to New Orléans was that of the Illinois Central between Chicago and 
New Orléans, and that the Illinois Central, having purchased the lum- 
ber from défendant, transported it over its line without charge. It 
is alleged in the indictment that the "lawful charges" for transporting 
the lumber were coUected at destination. It is not disputed that the 
allégations of the indictment in ail other respects were proved. The 
proofs in this case show a scheme like that passed upon in the case 
against the Grand Rapids & Indiana Railway Company, before cited, 
and it is not necessary to repeat the facts in that behalf hère. The 
circumstance that the Illinois Central absorbed the charges over its 
own line did not mislead the défendant, or in any wise préjudice its 
défense. 1 U. S. Comp. Stat. § 1025, p. 720. With this explanation, 
what was said in the railroad case upon the subject of variance must 
be regarded as concluding the présent question. 

Our considération of the record satisfies us that upon the issues 
made at the trial the évidence was sufficient to warrant the verdict, 
and that no réversible errer occurred in the rulings or charge of the 
trial court. 

The judgment below is accordingly afifirmed. 
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REYNOLDS et al. v. MOSES. 

(Circuit Court of Appeals, Seventh Circuit. June 6, 1913.) 

No. 1993. 

1. Appeal and Ebbob (§ 82*) — Décisions Reviewable — Finalitt of Intee- 

LOCUTOBY DECBEE — DeNYING CONFIRMATION OF SALE. 

The successful bldder for propeity sold under a decree of foreclosure, 
wtiether or not previously a party to the suit, becomes a new party in 
his capacity as purchaser, and as to Mm a decree or order denying con- 
firmation of the sale is final and appealable. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dlg. §§ 379- 
385, 414, 416, 478, 479, 482, 4S3, 517-522 ; Dec. Dlg. § 82.» 

Flnality of Judgmeuts and decrees for purposes of review, see notes to 
Brush Electric Co. v. Electric Improvement Co. of San José, 2 O. O. A. 
379 ; Central Trust Co. v. Madden, 17 C. C. A. 238 ; Prescott & A. C. Ry. 
Co. V. Atehison, T. & S. F. R. Co., 28 C. C. A. 482.] 

2. Appeal and Ebbob (§ 154*) — Persons Entitled to Appeal — Estoppel. 

A reorganization commlttee of bondholders, whose purchase of the prop- 
erty of a corporation at foreclosure sale was set aside on the ground that 
they were parties to a combinatlon to suppress compétition at the sale, 
dld not estop themselves from exercising the right to appeal from the de- 
cree denying confirmation by offering to increase the amount of their bid. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 957- 
969; Dec. Dig. § 154.*] 

«For other cases see same toplc & 9 numbbb in Dec. à Am. Digs. 1907 to date, & Rep'r Index*» 
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3. MoRTGAGES (§ 526*) — FoBECLostrsB Sale — Peesons Who May Question 

Valiuity. 

A court may on the motion of the master or an outsider even, or on its 
own uiotiou, inv«stigate charges of actual or coustructive fraud in a fore- 
closure sale niade under its order, and the position or prevlous couduct of 
the paity objeuting to contirmation is immaterial. 

Li:.d. Note. — i'or other cases, see Mortgages, Cent Dig. §§ 1530-1534; 
Dec. Dig. § 5ii(>.*J 

4. KaILKOAUS (§ 192*) FOEECLOSURE SAXE — VALIDITY COMBINATION IN RE- 

STKAXNT OF BlUDING. 

i'eudliig a suit to foreclose a mortgage securiug bonds of an electric 
raiUoaa company, third persons, haviug uo préviens interest, bought up a 
large uumber ot the bonds vvith the intention of buying the property at 
the toreclosure sale and using the bonds in payment. Prior to the sale, 
however, tliey sold their bonds to a syndicale of bondholders for a sum 
largely in excess of the cost to them and more than $300,000 greater than 
the actual or market value of the bonds, wlth an agreement that they 
and their agents would "to the estent of their power and influence 
* * ♦ in every reasonable way ald and assist the purchasers in be- 
coming the purchasers" of the property. The syndicate transferred the 
bonds to a reorganization committee, which assumed its obligations under 
the contract, including liability for a deferred payment of the greater 
part of the purchase priée. Sueh committee was the only bidder at the 
foreclosure sale and purchased the property of the company for less than 
its fair value. Held, on the évidence, that It was one of the purposes of 
the syndicate in buying the outside bonds to prevent the holders from 
competing at the sale, that the reorganization committee was chargeable 
with notice of the purpose and effect of such contract, and that the court 
properly refused to confirm the sale on objections by a nonassenting bond- 
holder. 

LEd. Note.— For other cases, see Kailroads, Cent Dig. §§ 391, 634-642 ; 
Dec. Dig. § 192.*] 

5. Railboads (§ 192*) — Foeeclosuee Sale — Validitt — Combination in Re- 

STEAINT OF BiDDING. 

Such contract was not rendered lawful by the fact that at the time it 
was made the sellers of the bonds by their purchases had acquired an in- 
terest under the mortgage where their sole purpose was to use the bonds 
in buying the property at the sale. 

[Ed. Note.— For other cases, see Rallroads, Cent. Dig. §§ 391, 634-642 ; 
Dec. Dig. § 192.*] 

6. Railboads (§ 192*) — Fobeclosxjbk Sales — Validitt. 

In cases of foreclosure sales of the property of railroad eompanles or 
other large corporations, where by reason of the large sums involved gên- 
erai bidders are excluded and it bas become customary for bondholders 
to combine and buy in the property for the purpose of reorganization, 
where there are nonassenting bondholders it is the duty of the court to be 
vigilant to see, on the one hand, that a dissenter is not permitted to 
create a maneuvering value in his bonds by opposing confirmation, and, 
on the other, that the majority does not use its power to oppress the 
minority. 

[Ed. Note.— For other cases, see Railroads, Cent Dig. §§ 391, 634^-642; 
Dec. Dig. § 192.*] 

7. Railboads (§ 192*) — Foeeclosxjbe Sales — Vacation and Resale. 

Where a sale of the property of a railroad company under a foreclosure 
decree was set aside and increased bids were offered by others, it was 
discretionary vvith the court to receive compétitive bids in open court or 
to order a resale. 

[Ed. Note.— For other cases, see Railroads, Cent Dig. §| 391, 634-642 ; 
Dec. Dig. § 192.*] 

•For other cases aee same topic & i nvmbbb in Dec. à Am. Digs. 1907 to date, & Rep'r IndexM 
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Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Suit in equity by the Investment Registry, Limited, against the Chi- 
cago & Milwaukee Electric Railroad Company and others. George M. 
Reynolds, Ernest A. Hamill, W. E. Stavert, George A. Somerville, 
Miller Lash, and others appeal from an order sustaining objections 
of Matilda W. Moses, and vacating a sale of the property of défend- 
ant railroad company. Affirmed. 

For opinion below, see 206 Fed. 488. 

This is an appeal by the Eeorganization Committee, which was the sole 
bidder and becauie the purchaser at the foreclosure sale of the property ot 
the Chicago & Milwaukee Electric Eailroad Company of Illinois, from a de- 
cree refusing to confirm the sale and orderlng a resale. 

Two corporations of the same name had been organlzed, one under the laws 
of Illinois, the other, of Wisconsin ; their roads constltuted a continuons Une 
from Chicago to Milwaukee; and, under a lease of the Wisconsin road, the 
Illinois corporation operated the entire Une. 

A finding of facts was made by the trial court, as follows : 

"The court doth find that said objector, Matilda W. Moses, Is now and bas 
since November, 1905, been the owner and holder of 12 bonds of the Chicago 
& Milwaukee Electric Railroad Company (Illinois corporation), dated July 1, 
1902, and maturing July 1, 1922, being part of the issue of $4,000,000 of an 
authorized issue of $5,000,000 of bonds of said company secured by a deed of 
trust to said Merchants' Loan & Trust Company, trustée, and described in the 
decree herein, together with interest coupons attaehed to said bonds and ma- 
turing on and after July, 1908; that said bonds of said objector had cever 
been flled by her with any bondholders' protectlve committee or any reor- 
ganization committee of the properties of either of said railroads, but are 
still in the possession of said objector. 

"The court further finds that, after default in the payment of interest due 
July 1, 1908, upon the bonds of the Chicago & Milwaukee Railroad Company 
(Wisconsin corporation) on the issue of $10,000,000, certain of the bondhold- 
ers, owning certain of said bonds, entered into a so-called Bondholders' Pro- 
tectlve Agreement, bearlng date the lOth day of October, 1908, with John V. 
Clark and C. B. Shedd, of Chicago, Miller Lash, George A. Somerville, and 
Robert Cassels of Toronto, Canada, wherein and whereby said persous last 
named were constltuted a committee in the interest of the bondholders of 
said Wisconsin corporation who might deposit their bonds with certain de- 
posltories therein desiguated, under and pursuant to the terms of said agree- 
ment; that subséquent to the organlzation of said committee, certain of the 
bondholders of said Wisconsin corporation, deposited with the deposltorles 
therein named the bonds owned by them respectively ; that the personnel of 
said committee continued the same untll the death of John V. Clark in May, 
1911, whereupon, pursuant to the terms of the agreement providing for the 
fiiling of vacancies in the membersbip of said committee resulting from the 
death of any of the members thereof, Ernest A. Hamill, of Chicago, was made 
a member of said committee in his place; and that continuously since said 
time said committee was and is now composed of said Hamill, said Lash, said 
Shedd, said Somerville, and said Cassels; that, from and after the création 
of said committee, said committee was and continued to be represented by 
Jacob Newman and the firm of Newman, Northrup, Levinson & Becker, of 
Chicago, and Miller Lash, of Toronto, as their attorneys and counsel. 

"The court further finds: That some time in the year 1908, and after the 
appointment of the receiver herein, a syndicate was organized, named and 
known as the Chicago & Milwaukee Assisting Syndicate (hereinafter for 
brevity called the 'Assisting Syndicate'); said syndicate being composed of 
varlous banks, bankers, and institutions in the Dominion of Canada, which 
banks, bankers, and institutions had, In the course of business and before the 
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appointm'siit of the receiver herein, acquired, held, and owned, in the years 
1909 and 1910, and previously thereto, a large number of bonds of tbe Chi- 
cago & Miiwaukee Klectric Êailioad Company (the Wisconsln corporation), 
foimlug a part of said $10,000,000 issue of bonds, and aggregatlng between 
if3,O0O,00O and $4,000,000 face value, and also a small quautity of the bonds 
of the Chicago & Milwaukee Electric Railroad Company (the Illinois corpora- 
tion), formiug a part of said $5,000,000 issue of bonds. That some time in the 
year 190S a syndicale was likewise organizea, named and known as the Chi- 
cago & Milwaukee Underwriting Byndicate (hereinafter for brevlty called the 
"Uuderwriting Syndicate') ; said Dnderwriting Syudicate being likewise com- 
posed of various banks, bankers, and financial institutions in the Dominion 
of Canada, some of which were the same as composed said Assisting Syndi- 
cate, said Underwriting Syndicate having been organized for the purpose of 
formulating and putting into opération a plan of reorganization of the prop- 
erties of said llUnois corporation. ïhat some time in the year 1909 said Un- 
derwriting Syndicate procured the control, by contract with certain holders 
residing in HoUand and known as the Dutch bondholders, of bonds of said 
Illinois corporation aggregating 1647 in number of said 1922 issue of bonds, 
for the purposes of said plan of reorganization of said Underwriting Syndi- 
cate, but without such Underwriting Syndicate thereby acquiring any pro- 
prietary interest therein or ownership thereof. That said Assisting Syndi- 
cate and said Underwriting Syndicate, Irom and after the time of their or- 
ganization respectively, were represented by and acted through H. S. Osier, 
as the counsel of each of said syndicates, said Osier being the same Osier 
who became a member of the Beorganization Committee hereinafter men- 
tioned. 

"The court further finds ; That prior to the year 1908 there was organized 
under the laws of the state of Wisconsin and existlng a corporation known 
as the Milwaukee Electric Railway & Light Company; also, a corporation 
known as the Milwaukee Light, Heat & Traction Company. That the said 
Milwaukee Electric Railway & Light Company was then, and thereafter con- 
tinued to be the owner and operator of lines of electric railroad in, and In the 
vicinity of, Milwaukee. That the Milwaukee Light, Heat & Traction Com- 
pany then and thereafter owned and operated, and continued to own and op- 
erate interurban lines of electric railroad between the city of Milwaukee and 
various points outside of said city, including an electric Une from the city of 
Milwaukee to the city of Kenosha, in the state of Wisconsin. That the stocks 
of said two corporations last named were, at said time, and thereafter con- 
tinued to be at the times hereinafter mentioned, largely owned and controUed 
by a holding company known as the North American Company of New Jer- 
sey. That John I. Beggs and Charles F. Pflster were at said time, and there- 
after continued to be, the sole résident directors in Wisconsin of said North 
American Company, and that said Beggs, Pflster, Fred Vogel, Jr., and George 
P. Miller, the attorney of said traction company, were the only résident di- 
rectors in the state of Wisconsin of said traction company. That at and for 
some time prior to January 1, 1910, the parties in interest and control of the 
said North American Company, said traction company, and said railway ana 
light Company had'planned an extension of said interurban line between Mil- 
waukee and Kenosha so as to ultimately hâve a continuons line of electric 
railroad from Milwaukee to the city of Chicago to be used in compétition with 
the interurban lines of the Chicago & Milwaukee Electric Railroad Company 
(Wisconsin and Illinois corporations). That after the appointment of recelv- 
ers herein" and about January, 1909, the said persons interested in and con- 
trolling said line from Milwaukee to Kenosha, acting for and on behalf of 
said traction company, concelved the plan and scheme of acquiring for said 
traction company a controUing interest in the Chicago & Milwaukee Electric 
Railroad Company (the Illinois corporation), through the purchase of a ma- 
jority or more of the outstanding bonds of said railroad, and of a majorlty or 
more of the outstanding bonds of an underlying issue of bonds of $1,080,000 
(said underlying issue being a prior lien upon ail the properties of said rail- 
road other than said West Line of said railroad and the Une from Lake Bluff 
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to Eockefeller, to sald $5,000,000 issue ot bonds), with a view and for the pur- 
pose and object of ultimately bidding in and acquiring by purchase at said 
foreclosure saie, to be held in this proceeding, the properties, rights and frau- 
cliises of said Chicago & Milwaukee Electric Railroad Company (tlie Illinois 
corporation) and of usiug said bonds for said purpose, and of Connecting up 
the lines of railroad of the latter corporation with the Unes of railroad of said 
traction company runniug between Kenosha and Milwaukee, so as to give the 
latter company a continuons right of way and Une between Milwaukee and 
Chicago. That pursuant to said plan and scheme, and with the object afore- 
said, the said traction company, through its officers and agents, secretly and 
without disclosing tlieir identity or tlieir object and purpose, proceeded to and 
did buy from varions holders thereof in the open market bonds of said Chi- 
cago & Milwaukee Electric Railroad Company (Illinois corporation), being a 
part of said Illinois issue of bonds, and had, in the latter part of 1910, ac- 
qulred by purchase, and then owned, bonds of sald issue aggregating at par 
approximately $300,000, and bonds of said underlying issue aggregating ap- 
proximately $520,000 par value, and that said purchases were made by said 
traction company with its own funds. 

"The court further flnds that in the month of December, 1910, certain of the 
officiais m control of said North American Company and said traction com- 
pany found fault with the said purchases of said bonds, and thereupon said 
Beggs and Pflster oft'ered to and did purchase and acquire of and from said 
traction company, ail the said bonds then held by it, at the price paid there- 
for, by said company, with Interest; that thereafter, between the month of 
December, 1910, and April 21, 1911, said Beggs and Pflster continued to, and 
did, from time to time, during said period, acquire other of said bonds, so 
that, on April 21, 1911, said Pflster and Beggs owned 401 of said bonds known 
as 1922 bonds and 530 of said underlying bonds known as the 1919 bonds, 
said purchase of said Pflster and Beggs having been made by them pursu- 
ant to and under the same plan and scheme, and with the same object and 
purpose in view, as had been the purchases by said traction company, and hav- 
ing likewise been made secretly and without disclosing their identity or their 
said object and purpose ; that, at the time of the appointment of receivers 
herein, neither said traction company, sald railway and light company, said 
North American Company, nor said Pflster and Beggs, owned, held, or were 
Interested in any of the bonds of said Chicago & Milwaukee Electric Railroad 
Company (Illinois corporation) ; and that said purchases of said bonds were 
made for the purpose of enabhng said traction company and said Pflster and 
Beggs to use said bonds in bidding for the properties, rights, and franchises 
of sald Illinois corporation at said foreclosure sale herein, and not for the 
purpose of the investment of their funds therein. 

"The court further flnds that in the latter part of 1910 It came to the knowl- 
edge of said comniittee of said Wisconsin bondholders and to tbe knowledge 
of said Assisting Syndicate and their respective counsel that said traction 
company and said Pflster and Beggs had acquired said bonds pursuant to 
said scheme and plan and with the purpose and object aforesaid, and that 
thereafter in the month of April, 1911, the said Assisting_ Syndicate, by and 
with the knowledge, consent, and approval of said Wisconsin Committee, 
opened negotiations with said Beggs and Pflster for the purpose of securing 
said 401 1922 bonds and sald 530 1919 bonds from said Pflster and Beggs by 
purchase and of thereby preventing and defeating consummation and exécu- 
tion of their said plan and scheme and of thereby frustrating their proposed 
action having in view the bidding in and acquisition of the properties, rights, 
and franchises of said Chicago & Milwaukee Electric Railroad Company (Illi- 
nois corporation) at the foreclosure sale to be held herein, in compétition with 
other persons proposlng to bld at said sale, and of thereby persuading and in- 
duclng said Pflster and Beggs to refrain and desist from their said intention 
to acquire the said properties, rights, and franchises and to refrain and desist 
from bidding upon said properties, franchises, and rights at sald foreclosure 
sale. 

"And that sald negotlations in the month of April, 1911, resulted in the 
sale by said Pflster and Beggs and the acquisition by sald Assisting Syndi- 
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cate, actlng In the interests of Us members and of said Wisconsin Committee, 
by agreement dated April 21, 1911, of said bonds then owned by said Pfister 
and Beggs, aggregating $931,000 par value of said Illinois corporation, at a 
price of $1,122,636.25, of wiiich said amount said Pfister and Beggs received 
the sum of ;>300,000 in cash ; that according to the terms of said agreement 
the balance of said purchase price, namely, $822,636.25, was not to be paid 
to said Pfister and Beggs by said Assisting Syndicate until 30 days after the 
sale herein ; that said agreement was not consuinmated until May 1, 1911, at 
which time the same was finally approved and consummated by tUe members 
of said Assisting Syndicate and by said Pfister and Beggs ; that, before said 
approval thereof by the members of said Assisting Syndicate, said Wisconsin 
Committee and the members thereof entered into an agreement with said As- 
sisting Syndicate wherein and whereby said Wisconsin Committee obllgated 
itself to hold said Assisting Syndicate harmless from ail liability on account 
of said purchase price of said bonds to said Pfister and Beggs in excess of 
the sum of $260,650 [being the purchase price of said 401 1922 bonds at $650 
per bond], and pledging as security for said indemnity ail of the Wisconsin 
bonds theretofore deposited with said committee under the terms and provi- 
sions of said deposit agreement. 

"That as part and parcel of said agreement of purchase it was provlded 
that the said Pfister and Beggs, and their attorneys and associâtes, should, 
to the estent of their power, influence and in every reasonable way aid and 
assist the said purchasers in becoming the purchasera of the Chicago & Mil- 
waukee Electric Rallroad property (both Illinois and Wisconsin divisions) 
and in making effective their plan of reorganlzation thereof ; that the plan 
of ■ reorganlzation referred to was a plan of reorganlzation substantiaUy the 
same as the plan of reorganlzation formulated by the Reorganlzation Com- 
mittee under the agreement of January 26, 1912. 

"The court further finds that the amount so agreed to be pald by said As- 
sisting Syndicate to said Pfister and Beggs for said 931 bonds of said Illinois 
corporation was more than $300,000 In excess of the amount paid therefor by 
said traction company and sâid Pflster and Beggs and was approximately 120 
per cent of the par value of said bonds ; that at the time sald agreement of 
April 21, 1911, was executed, sald 1922 bonds dld not hâve a market value In 
excess of $650 per bond; that sald excessive purchase priée was agreed to be 
paid by said Assisting Syndicate, and sald covenant on the part of sald 
Pfister and Beggs, for themselves, their associâtes and attorneys, taken for 
the purpose of requirlng said Pflster and Beggs, their associâtes and attor- 
neys, to desist and refrain, and said Pfister and Beggs, their associâtes and 
attorneys, dld by reason thereof desist and refrain, from bldding or offerlng 
to purchase or aequlre the propertles, rlghts, and franchises of said Chicago 
& Milwaukee Electric Rallroad Company (said Illinois corporation) at sald 
foreclosure sale held under the decree herein, as they would otherwise hâve 
done but for the purchasing of sald bonds aforesaid and the understandlng 
and agreement aforesaid. 

"And the court further finds that by reason of the action of sald Assisting 
Syndicate In purchasing said bonds, and by reason of said understandlng and 
agreement with sald Pflster and Beggs as aforesaid, bldding at said sale for 
sald propertles, rlghts, and franchises of sald Illinois corporation was and was 
intended by the parties thereto to be chlUed, suppressed, stlfled, and re- 
strained. 

"The court further finds that in the month of January, 1911, and after said 
plan and scheme of said traction company and said Pflster and Beggs had 
come to the knowledge of sald Assisting Syndicate and said Wisconsin Bond- 
holders' Committee, It came to the knowledge of said Assisting Syndicate and 
sald Underwritlng Syndicate that George P. Miller, the attorney of sald trac- 
tion company and said Pflster and Beggs, was in negotlation with sald Dutch 
bondholders owning said 1647 bonds of sald Illinois corporation, for the pur- 
pose of acqulring the same by purchase for and on behalf of said Pflster and 
Beggs, and that thereupon and in the month of January, 1911, sald Assisting 
Syndicate, fearing that sald negotlatlons conducted in behalf of said Pfister 
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and Beggs would resuit In the acquisition by them of said 1647 bonds, again 
opened negotlations in their own belialf for tlie purcliase of said bonds from 
said Dutch bondliolders ; that as a resuit of said negotiations said Assisting 
Syndicate, on March 10, 1911, entered into a tentative contract of purcliase 
for said bonds with said Dutch bondliolders, by the ternis of which said 1647 
bonds were agreed to be sold by said Dutch bondholders to said Assisting 
Syndicate, said Assisting Syndicate agreeing to pay therefor by the bonds of 
a new company to be organized pursuant to said plans of reorganization of 
said Underwriting Syndicate, or, in the event that the properties of said rail- 
road were not aequired at foreclosure sale by said Assisting Syndicate or said 
Underwriting Syndicate, upon the basls of the payment of $600 net per bond 
in cash for each of said 1647 bonds ; that said tentative agreeinent of March 
10, 1911, was withln a few days thereafter confirnied, and said agreement be- 
came operative, and that withln ten days after such confirmation of such 
tentative agreement said negotiations between said Assisting Syndicate and 
said Pfister and Beggs were begun. 

"The court further flnds that thereafter and on the 26th day of January, 
1912, a certain plan and agreement for the reorganization of said Chicago & 
Milwaukee Electric Kallroad Company (Illinois corporation) and Chicago & 
Mllwaukee Electric Railroad Company (Wisconsin corporation) was entered 
into as of that date between George M. Keynolds and said Ernest A. Hamill, 
said George A. Somervllle, said Miller Lash, and said Robert Cassels, ail of 
whom, save said Reynolds, then constituting said Wisconsin Committee under 
said agreement of October 10, 1908, W. E. Stavert, R. Floyd Clinch, H. S. 
Osier, Edward A. Shedd, and John R. Thompson, ail on the one part, Chicago 
Tltle & Trust Company of Chicago and the National Trust Company, Ltd., of 
Toronto, Canada, on the other part, and the holders of bonds Issued by said 
Illinois and said Wisconsin corporations deposlting their bonds under said 
agreement of January 26, 1912, on the last part, wherein and whereby said 
Reynolds and others were constituted a Reorganization Committee of said 
roads; that said Reorganization Committee had, as part of said agreement, 
formulated a plan contemplating the purchase of the properties of both the 
Illinois and Wisconsin corporations by said Reorganization Committee in the 
interests of bondholders deposlting their bonds thereunder in the organizatlon 
of a new corporation or corporations under the laws of Wisconsin or Illinois, 
or both, which should acquire the properties of said Illinois and Wisconsin 
corporations from said Reorganization Committee when acquired at said fore- 
closure sale; that said plan further contemplated the issuance of a new bond 
issue of $10,000,000, J!4,500,000 of which was to be Immediately issued, a sec- 
ond bond Issue of $4,500.000, a third bond is.sue of ?6,000,000, and a capital 
stock issue of $6,000,000, making a total of $26,500,000 par value of bonds and 
stock proposed to be Issued, of which $21,000,000 par value of bonds and stocks 
were to be presently Issued upon the secnrity of the présent property, rights, 
and franchises of said Illinois and Wisconsin corporations, and none others, 
and at a cost to said Reorganization Committee of not to exceed $6,500.000, 
said cost including ail expenses to be Incurred by said Reorganization Com- 
mittee in adjustlng and discharglng liens, and rehabllitating the properties of 
said Illinois and Wisconsin corporations in Illinois and Wisconsin, including 
ail extensions and betterments thereof, and including a connection with the 
elevated roads in Chicago. 

"That immediately upon the organizatlon of said committee, Jacob New- 
man, the flrm of Newman, Levinson, Becker & Cleveland, John P. Wilson of 
Chicago, and Miller Lash and H. S. Osier of Toronto, Canada, became and 
continued to act as the attorneys and counselors of said Reorganization Com- 
mittee ; that pursuant to said plan and agreement of January 26, 1912, said 
Reorganization Committee, through said Harry E. Smith and Norman J. Ford, 
became and were the only bidders of said properties, rights, and franchises of 
said Illinois corporation at said foreclosure sale herein, and also became and 
were the only bidders of the properties, rights and franchises of said Wiscon- 
sin corporation at the foreclosure sale held at Racine, Wis., on September 25, 
1912 ; that the deposits made by said Smith and Ford, as prospective bidders. 
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wlth the spécial master in chancery appointée! herein to conduct said sî>?e 
and said sale at Racine, were in truth. and in fact the funds of said Keir- 
ganization Conimlttee; and that the real bidders at said sales wçre said Ee- 
organlzation Committee appointed under said agreement of January 26, 1912. 

"The court further finds that on the 26th day of January, 1912, said Re- 
organizatlon Committee, by resolution of that date, by unanimous vote at a 
meeting held on said date, as a condition to the deposit by said Assisting 
Syndicale under said plan of reorganization of bonds aggregating $3,671,000 
of said Illinois corporation then owned or controUed by said Assisting Syndi- 
cate, accepted a proposition of said Assisting Syndicale submitted to said Re- 
organization Committee on said date by said H. S. Osier and W. E. Stavert 
to assume and pay, and did on said day undertake to assume and pay the lia- 
bility of said Assisting Syndicale to pay said Pflster and Beggs the balance 
due on thelr said contract of April 21, 1911, viz., the sum of !f822,635.25, with 
interest thereon at 5 per cent, from April 7, 1911, as provided in said con- 
tract, and the obligation of said Wisconsin Committee to said Assisting Syndi- 
cale incurred by said agreement between said parties dated May 1, 1911. 

"ïhat at the time said action by said Reorganization Committee was taken, 
said committee was chargeable in fact with full Unowledge of the existence of 
said agreement and understanding hereinbefore found between said Pflster 
and Beggs and their associâtes and attorneys on the one part, and said As- 
sisting Syndicale and said Wisconsin Committee on the other part, to prevent, 
Chili, suppress, stifle, and restrain compétition at said foreclosure sale of said 
Illinois properties, and that said action of said Reorganization Committee in 
assuming and agreeing to pay said obligation amounted to aiding and abetting 
said Assisting Syndicale and said Wisconsin Committee in carrying out said 
schéma and plan and was taken to enable said Reorganization Committee, 
pursuanl to ils said plan and scheme of reorganization, to acquire said prop- 
erties, righls, and franchises at a price inadéquate and disproportionate to the 
real value of said properties, to be arbitrarily fixed and determined by said 
Reorganization Committee without compétition from said Pflster and Beggs 
and their associâtes. 

"The court further flnds that the properties, rights, and franchises of the 
Chicago & Milwaukee Electric Railroad Company (the Illinois corporation) 
were on the 25th day of September, 1912, reasonably worth approximately 
34,500,000; that the same were ofCered for sale on said date, under and pur- 
suanl to the decree of sale herein, subject to said underlying mortgage of 
$1,080,000, wlth interest thereon from July 1, 1912, and subject also to the 
other liens and charges in said decree of sale mentioned, exisling and re- 
maining unpaid al the time of said sale ; and that the said bids of said Harry 
E. Smith and Norman J. Ford, made for and on behalf of said Reorganization 
Committee, of $50,000 for the west Une of said Illinois corporation, and of 
$1,600,000 for the remaining properties, rights, and franchises of said Illinois 
corporation described in said decree, were and are, and each of them was and 
is, insuflicient and inadéquate ; and that such insufficiency and inadequacy in 
the said purchase prices of the properties aforesaid, bid at such sales, resulted 
from and were caused by the said stifllng, chilling, preventing, and suppressing 
of compétitive bidding al the said foreclosure sales, as hereinbefore found. 

"The court further flnds that said motions of said Merchants' Loan & Trust 
Company, as trustée, and of Harry E. Smith and Norman J. Ford, to approve 
said spécial masler's report of sale and to approve and conflrm said sale of 
said properties, righls, and franchises of said Illinois corporation to said 
Smith and Ford, in accordance with the recommendations of said spécial mas- 
ter's report of sale, should be denied, and that said objections, as amended, 
to said spécial master's report of sale herein should be sustained, and that the 
said bids of the said Smith and Ford, and each of them, for said properties, 
rights, and franchises of said Illinois corporation should be rejected. • * * 

"The court further flnds that upon the hearing hereof said objecter sub- 
mitted in wriling. dated October S. 1912, the offer of .John Grifliths guarantee- 
Ins to ttie court upon a resale of the said properties, rights, and franchises 
of said Illinois corporation, pursuant to the terms of the decree herein, the 
sum of $200,000 for said West Line, and the sum of $1,800,000 for the remain- 
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ing propertles, rights, and franchises of sald Illinois corporation, accompanled 
by two certifled checks of sald Griffiths aggregating $20,000, and to bld sald 
respective amounts for sald respective propertles upon such resale. 

"Whereupon oome the sald Harry E. Smith and Norman J. Ford, and the 
sald George M. Reynolds, Ernest A. Hamill, W. B. Stavert, Miller Lash, George 
A. Somervllle, Robert Cassels, E. A. Shedd, R. Ployd Clineh, H. S. Osier, and 
John R. Thompson, constltuting said Reorganization Oommlttee aforesald, and 
ofïered to bid for the propertles, rights, and franchises of said Illinois cor- 
poration the amount bld therefor by said John Griffiths, and moved the court 
to conflrm the sale of sald properUes, rights, and franchises to said Smith and 
Ford for the sum of $2,000,000. 

"Whereupon said objector presented in open court the written proposition 
of said Griffiths guaranteeing to bid upon a resale $2,100,000 for said prop- 
erties, rights, and franchises, pursuant to the terms of the decree hereln of 
February 23, 1912, and accompanled sald proposition wlth an additional cer- 
tifled check of said Griffiths of 10 per cent, of the amount of the increase in 
said Griffiths' sald proposed bld. 

"It is therefore further ordered and decreed by the court that said motions 
of said Smith and Ford and of said Reorganization Committee, constituted as 
aforesaid, be and the same are hereby denied. • * • 

"And thereupon sald Smith and Ford and said Reorganization Committee, 
constituted as aforesald, v?ithout walving any of their motions heretofore made 
herein, and without préjudice to their objections to thls decree, and for the 
reason that a resale and the delay Incident thereto will entail a heavy loss, 
cost, and expense upon the bondholders represented by them, and solely to 
avoid such loss, cost, and expense, now hère in open court tender and oft'er to 
pay to said objector herein, Matllda W. Moses, the sum of $1,350 in cash for 
her pro rata share of $450,000, being the différence between the sald $2,100,000 
bld of sald Griffiths and the said blds of said Smith and Ford aggregating 
$1,650,000, and also to bring Into thls court, for the beneflt of ail other holders 
of bonds of sald Illinois corporation who hâve not deposlted their bonds wlth 
said Reorganization Committee under and pursuant to said agreement of Jan- 
uary 26, 1912, their pro rata share in cash of said différence of $450,000; 
sald tenders and offers being made upon the express condition that sald ob- 
jections of said objector be either withdrawn or overruled. 

"But said objector did not accept sald offer and tender, and did not wlth- 
draw her objections herein. 

"And thereupon said Smith and Ford and said Reorganization Oommlttee, 
constituted as aforesald, expressly reserving their rights and vcithout préj- 
udice thereto, as aforesaid, and for the reasons aforesaid, moved the court 
for an order dismlssing and overrullng sald objections of said objector, Ma- 
tilda W. Moses, upon the payment or tender by them to said objector of sald 
sum of $1,350 and bringing into thls court the pro rata share of said différ- 
ence of $450,000 for the beneflt of said nondepositlng bondholders, as afore- 
sald. 

"Whlch said motion was then and there overruled and denied by the court. 

"Whereupon said objector entered her motion herein for an order directlng 
a readvertisemeht and resale of the propertles, rights, and franchises of sald 
Illinois corporation under and pursuant to the terms of the decree herein, 
which said motion was, upon due considération- by the court, granted, and It 
was further ordered and decreed by the court that Charles B. Jlorrlson, spé- 
cial master in chancery of thls court, be and he is hereby ordered and di- 
rected to forthwith proceed to readvertlse and reoiïer for sale at public auctlon 
under and pursuant to the terms of the final decree herein, and in the man- 
ner and at the time therein dlrected, the propertles, rights, and franchises of 
said Chicago & Mllwaukee Electric Kailroad Company (Illinois corporation) In 
sald decree more speciflcally mentloned and deserlbed, and that he report In 
due course to thls court his acts and doings in the premises. 

"That said resale shall be In ail respects made and eonducted as provided 
In said decree of February 23, 1912, ail the terms and provisions of whlch 
shall be applicable to such resale ; provided that no blds shall be received or 
accepted by said spécial master on such resale unless the combined bids foï 
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sald West Line of railroad and the remalning propertles, rights, and fran- 
chises, directed by said decree to be sold, amount In the aggregate to at least 
the sum of 82,100,000. 

"It is further ordered and decreed by the court that said Charles B. Mor- 
rlson, as such spécial master In chancery, be and he is hereby authorized and 
directed to deliver to said Harry E. Smith and Norman J. Ford, if by them 
requested so to do, the certified checks deposited by said Smith and Ford 
with said spécial master in chancery pursuant to the terms of said final de- 
cree and aggregating in amount $200,000, being the checks referred to in said 
spécial master's report of sales herein. 

"And it is hereby ordered and decreed that the sald three certifled checks 
aggregating $210,000 heretofore tendered by said John Griffiths, and now in 
the possession of Joseph W. Moses, one of the counsel of said objecter, duly 
Lndorsed, be forthwith delivered to said spécial master in chancery, Charles 
B. Morrison, to be held by him as a guaranty and as seeurity that there will 
be bid in the manaer required by said decree of February 23, 1912, and pur- 
suant to the terms thereof upon such resale of the sald propertles, rights, and 
franchises of said Illinois corporation, as herein directed, the sjim of at least 
$2,100,000 in the aggregate for ail the propertles, rights, and franchises of said 
minois corporation mentioned and described in said decree, and, upon the de- 
livery of said three checks to said spécial master, they shall be held by him 
for the purposes aforesaid, and such delivery shall quallfy sald Qrlffltlis as 
a bidder at such resale as provided in said decree." 

Levy Mayer, of Chicago, 111., for appellants. 
Joseph W. Moses, of Chicago, 111., for appellee. 
Before BAKER and SEAMAN, Circuit Judges, and CARPEN- 
TER, District Judge. 

BAKER, Circuit Judge (after stating the facts as above). Appellee 
has moved that the appeal be dismissed on the grounds : (1) That the 
decree is not final, and (2) that appellants by offering to meet Griffiths' 
bid released the alleged errors. 

[ 1 ] A decree setting aside a sale on f oreclosure and ordering a re- 
sale confessedly does not end the case. That continues with ail the 
parties in that were in before the sale. But the bidder at the sale be- 
comes a new party ; the acceptance of his bid gives him the rights of 
a purchaser unless légal objections to confirmation can be shown; and 
the decree which puts him out of court as a party and terminâtes his 
asserted rights as a purchaser appears to us very clearly a final decree 
as to him. No différence is perceived by reason of the fact that the 
purchaser may hâve been a party to the foreclosure issues. In the 
capacity of a purchaser he certainly first became a party when the 
property was struck off to him at the sale. And hère, the Reorganiza- 
tion Committee, representing only depositing bondholders, is not the 
same party as the complainant trustée, representing ail the bondhold- 
ers. To say that the successful bidder at the first sale may become the 
purchaser at the second or subséquent sales seems to us no answer. 
He may not. And the finality of a decree is to be determined by its 
own force, not by contingencies outside the record. We find nothing 
in Butterfield v. Usher, 91 U. S. 246, 23 L. Ed. 318, McLish v. Roff, 
141 U. S. 661, 12 Sup. Ct. 118, 35 L. Ed. 893, and Doyle v. London 
Guaranty Co., 204 U. S. 599, 27 Sup. Ct. 313, 51 L. Ed. 641, relied on 
by appellee, to require a différent conclusion ; and the numerous cases 
respecting confirmation may rightly be taken to indicate the gênerai 
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Opinion of the profession that decrees granting or denying confirma- 
tion are appealable as final decrees. 

[2] If one accepts by his acts a decree against him, he may be 
estopped from prosecuting an appeal. In this case the sale was set 
aside because suppression of compétition resulted in one inadéquate 
bid. If there was no stifling of intending bidders, the sale should hâve 
been confirmed, for a bid of 50 to 60 per cent, of the after-opinion 
value of property offered at public auction is not shockingly inadéquate. 
By ofifering to raise their bid, appellants, in our judgment, did not 
waive their right to insist that they had not chilled the sale. Their 
conduct vs^as not a confession of wrongdoing; not even, as we regard 
it, an admission of the inadequacy of their first bid; but amounted 
at most only to this, that if the objections v/ere withdrawn and the 
sale confirmed they would pay into court for appellee and other non- 
depositing bondholders their part of the increase rather than hâve the 
estate suffer the expense and loss by delay from a resale, which ex- 
pansé and loss might well exceed the nondepositing bondholders' pro- 
portionate share of the increase. Appellants' ofifer neither advantaged 
themnor prejudiced appellee with respect to the validity and full oper- 
ativeness of the decree, and is not, we believe, a sufficient basis for an 
estoppel against the appeal. The motion to dismiss is overruled. 

[3J On the other hand, appellants seek to relieve us from taking up 
the merits by asserting that appellee was not in a position to object to 
confirmation. Through a représentative appellee had cause to believe 
that the Reorganization Committee had planned to suppress compéti- 
tion, was présent at the sale, and neither bid nor objected to the pro- 
ceedings. Appellee could not know in advance that the wrongful intent 
would be acted on. She was under no obligation to bid. And objec- 
tions should be presented, as she did promptly, to the court, not to the 
court's salesman. It is also said that Griffiths and appellee had an 
ulterior purpose to better Griffiths' position as a bondholder of the 
Wisconsin corporation. We are not now concerned with the Wiscon- 
sin case. In the record of thèse Illinois proceedings we find nothing to 
impugn the motives of appellee or of Griffiths. But if there has to be 
a resale or other disposition of the Illinois property, the money of 
Griffiths or of appellee, even if they were wrongdoers, should be as 
acceptable as that of the Reorganization Committee whose acts ren- 
dered confirmation impossible. At ail events, the sale was the court's 
and we are of the opinion that the court, on the motion of the master 
or of any outsider or on its own motion, could investigate allégations 
of actual or constructive fraud in the sale. 

[4] Our conclusions respecting the facts may be disclosed most 
briefly by saying that we approve generally the finding of the trial 
court and by answering the material objections of appellants to that 
finding. 

It may be true that the Milwaukee Traction Company was elim- 
inated as a prospective bidder when it disavowed the action of Beggs 
as its président. But Beggs, associating Pfister in the plan, continued 
the purchase of Illinois bonds and the negotiations for entry into Chi- 
cago over the Elevated Railroad until they made their contract with 
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the Assisting Syndicate. Nothing in the record impugns their ability 
to maintain their position as intending bidders, and the action of the 
Assisting Syndicate seems to us a récognition of that ability. 

We cannot accept the contention that the Assisting Syndicate's pur- 
chase of the 1,647 Dutch bonds destroyed the ability and intention of 
Beggs and Pfister. That purchase gave the Assisting Syndicate a total 
of 1,900 bonds. Beggs and Pfister through their ownership of 401 
bonds and control of 1,100 by virtue of their agreement with the Illi- 
nois Committee, had 1,500 bonds at command. Before the Dutch pur- 
chase the Assisting Syndicate therefore had only about 250 bonds. In- 
stead of being a death blow to Beggs and Pfister, the action of the As- 
sisting Syndicate in forestalling Beggs and Pfister in the purchase of 
the Dutch bonds was necessary to prevent an opposing bidder from 
having 3,150 bonds against their 250. After the Dutch purchase the 
two intending bidders were on nearly an equal footing. 

Whether the Assisting Syndicate was merely buying bonds or was 
additionally paying Beggs and Pfister to refrain from bidding and to 
aid the syndicate and its successors in interest in obtaining the prop- 
erty without compétition is to be judged by the contract they made at 
the time rather than by their subséquent protestations. In the contract 
Beggs and Pfister gave two things : First, 401 of the 1922 bonds and 
530 of the underlying bonds ; and second, their agreement that they 
and their associâtes "shall, to the extent of their power and influence 
and information, in every reasonable way, aid and assist the purchas- 
ers in becoming the purchasers of the Chicago & Milwaukee Electric 
Railroad property (both divisions) and in making efifective their plan 
of reorganization," and in considération thereof the purchasers gave 
in money and in undertakings to pay $1,122,636. Before this contract 
went into effect, the Assisting Syndicate apportioned the considération 
by obtaining a contract from the Wisconsin Committee that the As- 
sisting Syndicate should be liable for only 65 cents on the dollar of 
the 401 bonds (which was approximately their value tested both by 
market price and the worth of the property) and that the Wisconsin 
Committee should be liable for the excess above that amount. How 
does the considération stand when so apportioned by the Assisting 
Syndicate? Subtracting $538,244 (the highest value of the underlying 
bonds, and accrued interest) and $260,650 (the amount apportioned to 
the 401 bonds of 1922) leaves $323,742 as the amount apportioned by 
the Assisting Syndicate to the other élément of the Beggs and Pfister 
contract, namely, their agreement not only to refrain from bidding but 
also to use their power and influence and information in aiding the 
purchasers of their bonds to suppress compétition. In percentages 
thèse figures mean that 145 per cent, of the face of the 401 bonds was 
paid, 65 per cent, for the bonds and 80 per cent, for absence and in- 
fluence. 

A further contention in this connection is made that the $323,742 
was paid to end litigation. This is but another way of denying that 
that sum was paid for the absence and influence of Beggs and Pfister, 
and, as such, is answered by reverting to the only possible meaning 
of the written bargain and by considering that in fact the outcome of 
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the sale corresponded exactly with that meaning, namely, the property 
was struck off to appellants without compétition, and not only were 
Beggs and Pfister absent but through their influence the Illinois Com- 
mittee had disappeared. Nevertheless we proceed to examine the fore- 
closure issues in this Illinois case. The trustée filed its bill to fore- 
close a defaulted mortgage. Neither the Illinois Company nor any of 
its stockholders was attempting to deny the facts in the bill or the 
trustee's right to an immédiate decree of foreclosure sale. No holder 
of Illinois bonds was protesting to the trustée or to the court that he 
had any other or différent rights under the mortgage than the other 
holders of outstanding Illinois bonds. So neither between mortgagor 
and mortgagee nor between the beneficiaries of the mortgage was there 
anything to litigate or to delay the decree. Principal and interest of 
the Wisconsin bonds were guaranteed by the Illinois Company. On 
behalf of the holders of Wisconsin bonds a gênerai creditor's claim 
was filed against the Illinois Company on that account. That claim 
was no défense to the bill for foreclosure and sale; it would attach 
only to tne surplus that otherwise would be returned to the mortgagor ; 
and, since there can be no surplus unless the property shall sel! for 
$6,000,000, it is asking too much to hâve us believe that any part of 
the $323,742 was paid to quiet that demand. We find no foreclosure 
issue to litigate but this: On behalf of the holders of Wisconsin bonds 
a claim was made that the West Line was built in whole or in part 
with proceeds from the Wisconsin bonds. If the fact were so found, 
the issue would be whether the equity of the Wisconsin bondholders 
was superior to the equity of the Illinois mortgagees. The détermina- 
tion of that issue needed not to delay the order of sale. When there 
remains no issue between the original parties and an intervener claims 
title or lien or equity in a relatively small part of the property, expéri- 
ence has generally taught courts of equity not to delay the main case 
on account of such rn intervention, but to order a sale at which the 
small part shall be sold separately and allow the intervener's claim to 
attach to the proceeds. And that was exactly what was donc in this 
case. So the only matter to litigate remains in court. And so the 
delay cannot be attributed to what was obtained in court. It will be 
noticed that the reserved issue was between Illinois bondholders as 
such, and Wisconsin bondholders as such. But outside that issue, out- 
side the Illinois court, outside any interest of Illinois bondholders as 
such, there was a situation to which the Assisting Syndicate was giv- 
ing attention. When the receivership in this Illinois case began and 
for some time afterwards, the persons who later came into the Assist- 
ing Syndicate were tremendously interested in the $10,000,000 issue of 
Wisconsin bonds and only trivially in the Illinois bonds. If they had 
chosen to profect their interests as IlHnois bondholders as such and on 
an equality with Illinois bondholders whb had no other interest or mo- 
tive than to share equally the benefits of the Illinois mortgage, they 
could hâve done so by depositing their bonds with the Illinois Com- 
mittee, which had been organized for the protection of ail Illinois 
bondholders in an equality of benefits and with authority to bid and 
appiy the bonds on the purchase price. If the Illinois property should 



INVESTMENT REGISTET V. CHICAGO & M. E. E. CO. 607 

fall into the hands of a purchaser in the equal interest of ail Illinois 
bondholders, and the same resuit should come about in Wisconsin, then 
the ultimate value of the Wisconsin bonds would dépend on the out- 
come of negotiations between the two purchasers respecting a lease 
or a consolidation. Manifestly the Assisting Syndicate thought an ad- 
ditional worth could be injected into the Wisconsin bonds by opposing 
a reorganization of the Illinois property in the equal interest of ail 
Illinois bondholders. And therefore the Assisting Syndicate strove to 
keep Illinois bonds out of the hands of the Illinois Committee and to 
get them into their own. At this point the impending compétition was 
between the Illinois Committee and the Assisting Syndicate. Then 
Beggs and Pfister came upon the scène. If they should become pur- 
chasers of the Illinois property they evidently believed they could turn 
it over to advantage either to the purchaser of the Wisconsin prop- 
erty or to the Milwaukee Traction Company. The Illinois Committee, 
brought to a standstill by the Assisting Syndicate, formed an alliance 
with Beggs and Pfister. In this situation Beggs and Pfister were try- 
ing to get an order of sale. Why the delay? Not because the case 
was not as ripe for the decree as it was later, but because the Assist- 
ing Syndicate was not ready for the sale under the decree, was not 
willing to face an equally strong competitor. Examination of the 
issues in court and what was going on out of court, instead of putting 
a différent face on the contract, only accentuâtes its meaning. 

Appellants say that, although the issue respecting the West Line 
was not ended in court, it was by a provision in their reorganization 
agreement to the effect that if appellants should be confirmed as pur- 
chasers of the Wisconsin property and also of the Illinois property, 
then appellants should be judges of the issue. Plainly the issue is not 
settled. At most, the provision is a conditional substitution of appel- 
lants as judges for the judges appointed by law. An indispensable con- 
dition is that appellants be confirmed as purchasers of the Illinois prop- 
erty. And when we inquire how they were to become purchasers, we 
are at once brought back to the' $323,742 for the absence and influence 
of Beggs and Pfister. But even if appellants, by becoming the purchas- 
ers, should enter upon their judgeships, they could détermine the issue 
only as between the Illinois and Wisconsin bondholders whose bonds 
were in their hands. Nondepositing Illinois bondholders, on the ques- 
tion of distribution, would hâve the right to insist that the court décide 
whether the proceeds from the sale of the West Line are subject to 
the alleged claim of the Wisconsin bondholders. Therefore we cannot 
find that any part of the 80 per cent, premium on the 401 bonds was 
paid to end the only issue in court. 

Although the Beggs and Pfister contract plainly covers two éléments 
of bargain, and although the Assisting Syndicate apportioned 65 cents 
on the dollar to the 401 bonds, it is claimed that the remainder of the 
considération, $323,742, is not to be attributed to the remaining élé- 
ment of the bargain, but to a reimbursement of Beggs and Pfister for 
services, expenses, and interest on money expended in and about their 
purchase of the bonds. Beggs and Pfister made no profit, the insist- 
ence is, therefore the $323,742 cannot be applied to the second ele- 
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ment of the contract, but must be wholly and exclusively counted as 
a part of the purchase price of the 401 bonds. First, the services, 
expenses and interest in excess of the value of the security were 
rendered and incurred, in our judgment, not in the purchase of the 
bonds which were quoted in the market at the price the Assisting Syn- 
dicate apportioned to them, but in furthering the enterprise of Beggs 
and Pfister as intending bidders; second, there is no finding or, évi- 
dence that the $323,742 reprtsents an actual outlay or a fair estimate 
of the value of services and the amount of expenses paid or incurred; 
third, it seems to us scarcely accurate to say there was no profit, when, 
affirmatively, Beggs and Pfister received interest on bonds in a fore- 
closure suit that was not collectible in the suit, and when, negatively, 
they were saved from losses that neither the market nor the property 
behind the bonds would bear; and finally we deem it immaterial 
whether the Assisting Syndicate was merely making Beggs and Pfister 
whole or was paying them an enormous profit, when the only motive 
we perceive in the surroundings is the very considération stated in 
the contract. 

That appellants with open eyes stepped into the shoes of the Assist- 
ing Syndicate seems to us very clear. The Wisconsin Committee took 
over the obligation, and therefore the benefit, of the $323,742 part of 
the Beggs and Pfister contract. When appellants became the Reor- 
ganization Committee that was to bid, the Assisting Syndicate and the 
Wisconsin Committee did not deposit their Illinois bonds as individual 
holders of Illinois bonds were required to and did deposit theirs, but 
they bargained with appellants that they would give appellants control 
of their Illinois bonds if appellants, among other things hereafter con- 
sidered, would assume the obligation and take the advantages of the ex- 
isting arrangements. It is unnecessary to weigh the inferences of fact 
that might be drawn from the record to show that appellants, as in- 
telligent men, with eight out of ten of them taken from previous com- 
mittees, must hâve had actual knowledge of every circumstance we 
hâve stated ; the contents of the papers put in their hands are enough. 

$4,500,000 was the value of the Illinois property as found by the 
court. Detailed estimâtes of compétent engineers, some of the high- 
est valuers being employed by appellants, varied from $3,800,000 to 
$5,600,000. As the trial judge heard the witnesses in open court, we 
are in no position to question his finding of value. Subtracting prior 
liens from the lowest valuation leaves at least $2,600,000 as the value 
of the Illinois bonds in suit, or 65 cents on the dollar. 

From this review we conclude that the court was right in the ulti- 
mate finding that the solitary bid was inadéquate and that it was soli- 
tary on account of suppression of compétition. 

[5] Against the décision that equity would not tolerate a confirma- 
tion of the sale as made by the master, appellant's strong insistence is 
that the rule in respect to chilling applies only to intending bidders who 
hâve no lien or interest in the property. No authority of which we 
are cognizant goes to that extent. If that were the test, an intending 
bidder who found competitors in the field with cash in hand could 
learn how much they wanted for withdrawing and say, "Go get a lien 
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and then we can consummate our plan without possibility of interfér- 
ence by the court." Décisions are numerous that an owner of a lien, 
as an incident of his ownership, has the right to sell his lien ; that an- 
other lienor has as full a right as any one to purchase ; that the natu- 
ral efïect. is to remove the seîler f rom the field of compétition ; and 
that an agreement which expresses the efïect that would hâve followed 
without the agreement is innocuous. The line is drawn as well as any- 
where in one of the cases relied on by appellants (De Baun v. Brand, 
61 N. J. Law, 624, 41 Atl. 958) : 

"On the other hand, the mère possession of a right to protect one's own in- 
terest will net be permitted to cloak a violation of the rule under color of 
such right Between thèse two exhibitions of the law lies its true applica- 
tion, whicL in the nature of things must often turn upon a question of fact." 

In légal effect, we believe, Beggs and Pfister were alwg.ys outsiders. 
They were confessedly such when, the receivership being under way, 
they first conceived the plan of becoming purchasers of the Illinois 
property. Their action began, and continued until they sold out, as a 
movement, not to protect an existing interest, but to acquire an inter- 
est to aid them as intending bidders. When Beggs and Pfister and 
the Illinois Committee, on the one hand, and the Assisting Syndicate, 
on the other, were confronting each other as practically equal antag- 
onists, each at a sale was prepared to pay less than half the purchase 
price in tokens (bonds usable only as advance receipts for. their dis- 
tributive shares) and would hâve been cbmpelled to produce more 
than half in money. In the light of the law we see no différence be- 
tween buying off an intending bidder who has ail his money in hand 
and one who has converted a part of his money into counters. 

[6] Another aspect of the matter supports our conviction that the 
court did equity in refusing to confirm the sale as made by the mas- 
ter. At exécution sales and at foreclosure sales of ordinary farms or 
town lots, the gênerai public may in fact be interested as intending 
bidders because of their separate financial ability to purchase. It was 
in the considération of such sales that the ancient and familiar rule 
arose. But in modem times, when vast railroad and industrial enter- 
prises are financed by selling millions of bonds payable to bearer 
through the world's exchanges, a différent class of sales has appeared. 
Courts hâve had to recognize that separate individual ability is not 
equal to the purchase and rehabilitation of a broken-down railroad. 
"Reorganization" has become familiar. This means, usually, that the 
equity of the stockholders, if any ever existed in actual value, has 
vanished; that the property virtually belongs in equity to the bond- 
holders ; and that, if the bondholders will combine for the mutual pro- 
tection of their equal interest, they will hâve a practical monopoly of 
the bidding. This last is so because, if ail the bondholders are in the 
combination, it is utterly immaterial to them whether they bid the full 
amount of the decree or a sum that will pay only one cent on the dol- 
lar of their bonds ; and theref ore, by creating that masterf ul situation, 
they can force any outside combination to offer the full amount of the 
decree without danger or expense to themselves. Most commonly the 
controversy over the sale arises when there are nonassenting bondhold- 
212 F.— 39 
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ers. When such a controversy is on, the chancellor in our opinion not 
only has the right but owes the duty of being vigilant to see, on the 
one hand, that a dissenter be not permitted to create a maneuvering 
value in his bonds by opposing confirmation, and, on the other, that 
the majority does not use its power, unique in sales of this class, to 
oppress a helpless minority. Mr. Justice Brewer, in Ballentyne v. 
Smith, 205 U. S. 285, 27 Sup. Ct. 527, 51 L. Ed. 803, said : 

"That a court of equity owes a duty to the credltors seeklng Its assistance 
in subjecting property to the payment of debts, to see that the property brings 
something like its true value in order that to the extent of that value the debts 
secured upon the property may be paid ; that It owes to them something more 
than to merely take care that the forms of law are complied with, and that 
the purchaser is guilty of no fraudulent act" 

In Starkw.eather v. Jenner, 216 U. S. 524, 30 Sup. Ct. 382, 54 L. Ed. 
602, 17 Ann. Cas. 1167, the right of a représentative of the majority 
of co-owners to become the purchaser is recognized, provided, among 
other conditions, "he took no undue or unfair advantage of his co-own- 
ers." If, in Northern Pacific Ry. Co. v. Boyd, 228 U. S. 482, 33 
Sup. Ct. 554, 57 L. Ed. 931, an outside combination, in compétition 
with the reorganization committee, had been confirmed as the pur- 
chaser at $61,500,000, we can hardly conceive that Boyd would hâve 
been permitted to go behind the sale. But, because the purchaser had 
created the masterful situation of controlling the sale, because the 
purchaser was not a stranger but the virtual owner of the property ex- 
posed for sale, neither the principle of the "stability of judicial sales" 
nor "compliance with the forms of law" nor the intent to commit "no 
fraudulent act" was sufficient to stop a court of equity from inquiring 
whether an "undue or unfair advantage" had been taken. Courts of 
equity should be deemed no less powerful to-day than when the first 
chancellor looked to his conscience for guidance, to make fair dealing 
between man and man the test. And from what other source came, 
or could come, the recognized practice, in sales of this class, of the 
court's ascertaining in advance of sale the minimum value of the 
property and thereupon fixing a minimum selling price? 

When a nondepositing bondholder objects to confirmation solely on 
the ground that the reorganization committee's bid, though not gross- 
ly inadéquate, was substantially short of the fair value, the answer is 
that his co-owners of the common mortgage and the common decree 
ofifered him the opportunity to deposit his bonds and to share equally 
with them the benefits of the purchase. But, in sales of this class, 
we never hâve observed or heard of a case where the minority were 
turned away without having been given by the majority a fair oppor- 
tunity to share equally with them the benefits of the purchase — where, 
for example, 95 per cent, of the bondholders of a vast railroad or in- 
dustrial enterprise hâve combined and then shut the door upon the 
scattered 5 per cent. And no just distinction can be drawn, we be- 
lieve, whether the door be shut or unconscionable conditions of en- 
trance be imposed. 

A reorganization plan is somewhat like an insurance policy or a bill 
of lading, against which there is no protection except through legis- 
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lative control of the insurance and railroad companies' offerings. The 
solitary and distant bondholder must accept the organization plan or 
let it alone, as it is written. When the unitary property of a single 
Company of the kind in question is to be reorganized, the persons who 
assume or accept the committeeship, realizing the equality of ail bond- 
holders and recognizing that no bondholder has any right to preferen- 
tial treatment, uSually offer a plan that will give the common owners 
of the mortgage equal benefits through the foreclosure, usually become 
nothing but the agency through which the bondholders act for their 
mutual protection. In such a reorganization, if a bondholder does not 
corne through the foreclosure as well ofï as any other bondholder, it 
is his own fault. In the case at bar, the Reorganization Committee 
was not a mère agency for appellee.and her fellow Illinois bondhold- 
ers ; under sweeping powers, to be exercised "at its sole discrétion," it 
could buy bonds, take up claims of subordinate right, allow compensa- 
tion to pre-existing committees and assume their contracta, and do 
anything and everything it saw fit to do, whether specified or not. 
Preferential treatment of Illinois bondholders, who were acting in the 
primary interest of their Wisconsin bonds, was accorded in many ways. 
The Assisting Syndicate did not deposit its Illinois bonds as appellee 
was expected to do. Appellants, as has already been pointed out, as- 
sumed the contract of Beggs and Pfister. By the reorganization plan 
the 401 bonds were not only to stand for the same pro rata share of 
new bonds which appellee was oflfered, but the sellers were additionally 
to receive $323,742 in money ; and the Assisting Syndicate, for bringing 
about this situation, was to hâve $795,500 of the stock of the reor- 
ganized Company. Creditors, with subordinate rights, were promised 
$12,500 cash, $63,600 in the bonds, and $24,400 in the stock of the new 
Company. Compensation and expenses, not only of the Illinois Com- 
mittee, but of the Wisconsin Committee as well, were assumed. Thus 
the Illinois property, which in equity belonged to the Illinois bond- 
holders in equal right under the mortgage and under the foreclosure 
decree, would, in the hands of appellant, be loaded down with pre- 
miums, bonuses, services, expenses, etc., with which neither appellee 
nor any other Illinois bondholder as such had any concern. There 
fore no inequity was chargeable to appellee in asking the court to open 
a door of fair opportunity. 

No matter what the plan, it does not matter whether the committee 
bids much or little if ail the bondholders are in. Hère, some $160,000 
of bonds were outstanding. And the temptation to use the monopoly 
of bidding for the purpose of recouping partially the outside expenses 
and losses of the majority at the expense of the minority seems to hâve 
been too strong. 

Our conclusion at this point is that the court was warranted in re- 
fusing to confirm the sale as made by the master. 

[7] When the court had determined to vacate the sale as made by 
the master, what was to be done? In the case of an original sale the 
statute seems to be mandatory as to the method. But when a court of 
equity finds that it cannot confirm a sale as made by its master, we are 
inclined to believe that the course approved in Blanks v. Farmers' 
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Loan & Trust Co., 122 Fed. 849, 59 C. C. A. 59, wherein 24 increasing 
bids were received in open court and the bidding was continued until 
every bidder had reached his limit, is permissible. That course, how- 
ever, was not taken by the court in this instance. Instead of receiving 
Griffiths' proposition to start bidding at a resale at $2,100,000 and his 
deposit of $210,000 in money, as a bid and a qualification at a sale in 
court, the court took them as évidence that appellants' bid was sub- 
stantially short of the fair value of the property and as an assurance 
that a resale, wherever and whenever held, would be started at $2,100,- 
000. Nor did appellants follow the procédure, in the Blanks Case. 
They never raised Griffiths' oflfer. There was no compétitive bidding 
in court. They wrongly assumed that their preferential position as 
purchasers continued after the court had set aside the master's sale. 
To attain a standing thereafter they should bave asked to hâve the bid- 
ding open in court and should hâve overbid Griffiths. At any bidding 
Griffiths' money would be as good as appellants. A court will not look 
into the conduct of prospective bidders as such ; what it wants is bids. 
The question is whether the method of trying out bidders approved in 
the Blanks Case was the only one that the court could order. We think 
not. A discrétion in balancing the advantages of a readvertised public 
sale against the trying out of the proposed bidders then in court, was 
involved. If the court should hereafter consider that probably no 
other bidders than Griffiths and appellants would appear at a public 
sale and thereupon should choose to modify the decree of resale so as 
to try out the two bidders in open court, we should consider that a 
matter within the court's discrétion. But we hâve no right to reverse 
except for error of fact or law, no right to control the court's discre- 
tionary choice of one or the other of two permissible methods. 

The decree is; 

Affirmed. 

SEAMAN, Circuit Judge (concurring). The agreement with Beggs 
and Pfister, mentioned in the foregoing opinion, was obviously made 
not only for the purchase of their bonds but for the express purpose 
of preventing them from becoming bidders at the foreclosure sale of 
the Illinois lines. It was made at the instance and for the benefit of 
the so-called "Assisting Syndicate," as owners of a large share of the 
bonds resting alone on the Wisconsin line, to save their interests there- 
in from jeopardy through an independent purchase of the Illinois lines, 
which was threatened by Beggs and Pfister for annexation to a rival 
Wisconsin line. So, whatever may hâve been the benefits of such ar- 
rangement to préserve unity of the two mortgaged lines upon fore- 
closure sale, it may rightly be held that such suppression of a prospec- 
tive bidder for the Illinois line was prejudicial to the interests of 
nonassenting holders of bonds applicable alone to the Illinois line. I be- 
lieve it to be well recognized that reorganizations on the part of bond- 
holders are needful and legitimate means for the purpose of purchas- 
ing the mortgaged property at foreclosure sales; that no bondholder 
can be brought into such reorganization without his consent; that 
bonds may be purchased of a nonassenting bondholder for the purpose 
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(express or implied) of foreclosing his objections or attempts to inter- 
fère with the reorganization plans ; that equality in priées so paid is 
not, generally speaking, an essential requirement in such transaction; 
and that suppression of compétition, eitlier for reorganization or for 
the purposes of the sale, which may arise in such purchases or arrange- 
ments, neither disqualifies the purchasers to become bidders at the 
sale, nor, per se, invalidâtes the sale. Accordingly, in judicial sales of 
railroad properties thèse several éléments are frequently involved, re- 
sulting in a single bid much below the estimated actual value of the 
properties, and the sale thereupon may rightly be confirmed by the 
court. 

I concur, nevertheless, in each proposition of the opinion for aifirm- 
ance of the decree appealed from, although I hâve hesitated over the 
tenability of the objection founded on the Beggs and Pfister transac- 
tion. It cannot be doubted, however, that the trial court proceeded 
within its authority and duty for the protection of ail interests in- 
volved, to ascertain whether the foreclosure sale was accomplished eq- 
uitably, with no unfair advantage taken as against the nonassenting 
bondholders. Thus, when the transaction with Beggs and Pfister was 
plainly presented in the character above stated, I am satisfied that 
confirmation of the sale was rightly withheld, pending the further in- 
quiry whether injury resulted in an unfair bid by the single bidder at 
the sale ; and that the finding of inadequacy and unfairness thereupon 
should not be disturbed. 

Whether the interest of ail parties may not be best subserved by re- 
opening the hearing for bidding in open court without the delay of 
resale by the master is matter entirely within the judicial discrétion 
of the trial court, as I believe ; but, if the provision for resale by the 
master were otherwise open to review in this court, the record fur- 
nishes no ground therefor, as well remarked in the opinion for af- 
firmance. 



KAUFMAN V. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. March 17, 1914.) 

No. 184. 

1. Bankruptct (§ 494*) — Concealmeht of Assets — Nature of Offense. 

Bankr. Act July 1, 1898, c. 541, § 29b, 30 Stat. 554 (U. S. Comp. St 1901, 
p. 3433), pro vides that a person shall be punlshed by imprisonment for 
not to exceed two years on conviction of baving knowingly and fraudu- 
lently concealed while a banUrupt, or after his discharge, from hls trustée 
anv of the property belonglng to hls estate in bankruptcy. Cr. Code (Act 
March 4, 1909, c. 321, 35 Stat 1152 [V. S. Comp. St. Supp. 1911, p. 1686]) | 
332, déclares tbat vphoever commits any act eonstitutlng an offense de- 
fined In any ï&vr of the United States, or aids, abets, counsels, demands, 
Induces, or procures its commission, is a principal, and section 335 pro- 
vides that àll offenses which may be punlshed by death or Imprisonment 
for a term exceedlng one year shall be deemed félonies. Heîd, that an 
indictment charging the président and manager of a bankrupt corporation 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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wlth knowlngly and fraudulently aidlng and abetting the concealment ot 
its assets charged a felony. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 911 ; Dec. Dig. 
§ 494.*] 

2. Bankhuptcy (I 492*) — Offenses— Aiders and Abettors — Conviction or 

Principal. 

Under Or. Code (Act March 4, 1909, c. 321, 35 Stat. 1152 [U. S. Oonip. 
St. Supp. 1911, p. 1686]) § 332, provlding that ail aiders or abettors of 
any crime are prlncipals, where défendant was charged with knowlngly 
and fraudulently aiding and abetting a bankrupt corporation, of whlch lie 
was président and gênerai manager, to conceal its assets from its trustée, 
it was not necessaty that the corporation should be flrst convicted before 
the conviction of accused. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 492.*] 

3. Bankruptcy (§ 492*) — Offenses — Concealment or Assets— Liabilitt or 

Corporation. 

A bankrupt corporation Is capable of commlttlng the ofCense of know- 
lngly and fraudulently concealing its property from Its trustée in viola- 
tion of Bankr. Act July 1, 1898, c. 541, § 29b, 30 Stat 554 (U. S. Comp. 
St. 1901, p. 3433). 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 492.*] 

4. Bankruptct (§ 492*) — Concealment of Assets. 

Bankr. Act July 1, 1898, c. 541, § 29b, 30 Stat. 554 (U. S. Comp. St. 1901, 
p. 3433), providing that a person shall be punished, etc., on conviction of 
the offense of having knowlngly and fraudulently concealed, while a 
bankrupt, or after hls discharge, from his trustée any of the property 
belonging to his estate in bankruptcy, applles only to one who bas been 
adjudleated a bankrupt, and not to one guilty of aiding and abetting the 
bankrupt in knowlngly and fraudulently concealing its assets. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 492.*] 

6. Bankruptcy (| 485*) — Offenses — "Concealment" or Assets. 

Where an alleged concealment of assets of a bankrupt corporation be- 
gan before the appointment of a trustée and continued after such ap- 
pointment, it constituted a concealment from hlm, within Bankr. Act July 
1, 1898, c. 541, § 29b, 30 Stat. 554 (U. S. Comp. St 1901, p. 3433), maklng 
such concealment a felony. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 906, 908; 
Dec. Dig. § 485.* 
For other définitions, see Words and Phrases, vol. 2, pp. 1377-1384.] 

6. Witnesses (§ 201*) — Privilège — Attorney. 

Where accused was charged with aiding and abetting a bankrupt cor- 
poration, of which he was président and manager, to conceal its assets 
from its trustée, évidence of defendant's attorney that he was retained by 
défendant as attorney for the corporation, and also to represent défend- 
ant individually, was not objectlonable as privileged. 

[Ed. Note. — For other cases, see Witnesses, Cent Dig. §§ 754, 755 ; Dec. 
Dig. § 201.*] 

7. Griminal Law (§ 829*) — Instructions — Beasonable Doubt. 

Where the court's charge was expllcit and fair, and covered ail the 
aspects of the case requiring that ail the facts must be proved against 
défendant beyond a reasonable doubt, and deflned reasonable doubt in 
the langiiage of defendant's couusei, it was not error to refuse a charge 
that if on the whole case the jury should find that the évidence was evenly 
balanced, or they were uiiable to détermine where the truth lay, that 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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, created a reasonable doubt, and défendant would be entltled to an ac- 
quittai. 

[Ed. Note. — For other cases, see Orlminal Law, Cent. Dlg. § 2011 ; Dec. 
Dig. § 829.*] 

8. Bankbuptct (§ 495*) — Concealment of Assets — Evidence. 

In a prosecution of the président and manager of a bankrupt corpora- 
tion for aiding and abetting the concealment of Its assets from its trus- 
tée, the fact that there was no évidence that défendant was holding the 
moneys under an agreement with the bankrupt to do with them vphat It 
requested did not impair the government's case. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 912; Dec. 
Dig. i 495.*] 

9. Bankbuptcy (§ 495*) — Assets — Concealment fbom Teustee — Evidence. 

In a prosecution of the président and manager of a bankrupt corpora- 
tion for aiding and abetting the concealment of Its assets from its trus- 
tée, évidence held to sustaln a conviction. 

[Ed. Note.— -For other cases, see Bankruptcy, Cent Dig. § 912 ; Dec. Dig. 
§ 495.*] 

In Error to the District Court of the United States for the South- 
ern District of New York, 

Henry Kaufman was convicted of aiding and abetting the Daisy 
Shirt Company, a bankrupt corporation, to conceal its assets from its 
trustée, and he brings error. Affirmed. 

The plalntifï In error, Henry Kaufman, herelnafter referred to as the "de- 
fendant," was président of the Daisy Shirt Company, a corporation organized 
under the laws of the state of Nev? York, and was in charge of the Company. 
Thls Company was engaged in the manufacture and sale of shirts and had its 
principal place of business in the city of New York. On November 5, 1910, 
an involuntary pétition in bankruptcy was flled against the company and 
It was duly adjudicated a bankrupt. ïhe évidence discloses that between 
October 24 and November 2, 1910, Kaufman assigned a large portion of the 
outstanding accounts of the company to the Fédéral Finance Company for 
if2,718.15. He assigned other accounts to one Silverstone for |900. He sold 
to other parties a large quantity of merchandise belonging to the company re- 
ceiviug altogether $12,653.72. A large part of this was paid to him in cash 
and some of It In checks which he cashed. On or about November 3d, a few 
days before the company was thrown into banltruptcy, Kaufman left New 
York for California, stopping at Montréal on his way where he remalned 
a month. He was arrested in California and brought from there to New 
York to answer an indictment charging him with aiding and abetting a bank- 
rupt corporation to conceal its assets. He never turned over any of the money 
he had received as hereinbefore set forth. The défendant undertook to ac- 
count for the money which he had received before leavlng for California by 
claimlug that he had paid certain specified amounts to his wife, his sister, 
his brother, his father, his mother-in-)aw, and to certain other persons includ- 
ing $495 to his attorney. 

The defendant's testimony was that he had Invested $16,000 in the business, 
which was inadéquate for the demands made upon it; that it became neces- 
sary to borrow money, and the défendant secured a loan of $5,000 from the 
iladison Trust Company, virhich he put into the treasury of the corporation ; 
that he raised $1,200 on his mother-in-law's jewelg, which sum was deposited 
in the bank account of the corporation, as well as $875 on life Insurance be- 
longing to her, Ukewlse paid to the corporation ; that his sister loaned the 
company $2,400 in varions amounts ; that his father paid $2,500 to avold 
foreclosure of mortgage assigned to the Franklin Trust Company as security 
for its loan to the corporation; that he pledged his wife's jewels with the 
Pro vident Loan Association for $1,600, which went into the treasury of the 

•For other cases see aame topic & § numeee In Dec. & Am. Dlgs. 1907 to date, & Bep'r Indexes 
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corporation ; that he borrowed $400 from one Gutkin. He testlfled that thlnga 
were going very badly with the corporation and that great pressure was 
brouglit to bear on him to pay the debts thus incurred; that he yielded to 
thèse demanda and paid from the moneys received upon the assignaient of 
the outstanding accounts and sale of merchandlse sums aggregating $11,438, 
part of which went to merchandise creditors also. The other witnesses for 
the défense corroborated his statements to some extent. 

Aaron William Levy, of New York City, for plaintiff in error. 
H. Snowden Marshall, U. S. Atty., and Roger B. Wood, Asst. U. S. 
Atty., both of New York City. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). The 
plaintiff in error who was the défendant below has been convicted of 
the crime of having aided and abetted the Daisy Shirt Company in 
concealing its assets in violation of section 29b of the Bankruptcy 
Act. He was not charged with having concealed the assets of the 
Company from the trustée in bankruptcy. The indictment charged 
the Daisy Shirt Company with having concealed its assets from its 
duly qualified trustée in bankruptcy to an amount exceeding $5,000, 
and further charged that the défendant "under the circumstances 
aforesaid did knowingly and f raudulently cause, procure, aid and abet, 
the Daisy Shirt Company while the said Daisy Shirt Company was a 
bankrupt as aforesaid, knowingly and fraudulently to conceal in the 
manner and form aforesaid, from William P. Myhan, the duly qual- 
ified trustée in bankruptcy of the said Daisy Shirt Company, the afore- 
said sums of money and the aforesaid property belonging to the es- 
tate in bankruptcy of the said Daisy Shirt Company." 

The provision of section 29b of the Bankruptcy Act reads as fol- 
lows: 

"A person shall be punished, by Imprlsonment for a perlod not to exceed 
two years, upon conviction of the offense of having knowingly and fraudu- 
lently concealed ■n-hile a bankrupt, or after his discharge, from his trustée 
any of the property belonging to his estate In bankruptcy." 

■ The Criminal Code in section 332 provides that: 

"Whoever directly cotnmits any act constituting an offense deflned in any 
law of the United States, or aids, abets, counsels, eommands, induces, or pro- 
cures its commission, is a principal." 

The fédéral courts hâve such criminal jurisdiction only as is given 
by act of Congress. Jones v. United States, 137 U. S. 202-211, 11 
Sup. Ct. 80, 34 L. Ed. 691. The défendant was indicted as a prin- 
cipal under section 332 of the Criminal Code, and the case was tried 
on that theory. 

[1^2] The offense of concealing the assets from the trustée in 
bankruptcy is a f elony as one committing the offense may be punished 
by imprisonment for more than one year. Section 335 of the Pénal 
Laws, Act March 4, 1909. In the case of félonies the common law 
recognized the distinction of principals and accessories, a distinction 
it refused to apply to persons participating in treason and in mis 
demeanors. In the case of treason and misdemeanors ail persons 
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who were guilty at ail were punishable as principals and indictable 
as such. In the case of félonies one who aided and abetted the prin- 
cipal, but was absent when the crime was committed, or who after 
the crime was committed assisted the perpetrator, was simply an 
accessory. And according to the common law an accessory could not 
be tried before the conviction of the principal. But under section 
332 of the Criminal Code of the United States ail abettors of any 
crime are made principals. It is not necessary, therefore, that a bank- 
rupt corporation should first be convicted before bringing to trial one 
charged with aiding and abetting in the concealment of its assets from 
a trustée in bankruptcy. 

[3] It is undoubtedly the case that décisions and dicta can be 
found denying that a corporation can be indicted. Lord Holt is re- 
ported as having said that "a corporation is not indictable, but the 
particular members of it are." Anonymous, 12 Mod. 559. But it is 
a well-established principle of modem jurisprudence that an indict- 
ment will lie against a corporation, although there are some crimes, 
as treason, or felony, or breach of the peace, in respect of which it 
is agreed that an indictment could not be maintained against it, and 
it has been held that where a statute prescribes fine and imprison- 
ment it is not applicable to a corporation because a corporation can- 
not be imprisoned. United States v. Braun & fitts (D. C.) 158 Fed. 
456. But in Cohen v. United States, 157 Fed. 651, 85 C. C. A. 113 
(1907), this court decided that a bankrupt corporation was capable of 
committing the criminal offense of knowingly or fraudulently con- 
cealing its property from its trustée defined and made punishable by 
the Bankruptcy Act, and that persons who conspire to cause a corpo- 
ration to commit such an offense are indictable for the conspiracy, 
and that it is immaterial that the corporation is not or cannot be in- 
dicted as one of the conspira tors. We know of no reason why we 
should not adhère to the opinion we then expressed. We are com- 
pelled therefore to disregard the defendant's contention that, if the 
corporation could not be convicted of the offense described in sec- 
tion 29b of the Bankruptcy Act, he could not be convicted of aiding 
and abetting in the commission of such an offense. There is no dis- 
tinction in principle between the Cohen Case, supra, and the case at 
bar. The fact that in the Cohen Case the indictment was for con- 
spiracy under section 5440 of the Revised Statutes, while in this case 
the indictment is based on a concealment of assets, is a distinction 
without a différence so far as the principle involved is concerned. 

[4] It may be conceded that défendant could not be convicted un- 
der section 29b of the Bankruptcy Act. That section applies only to 
one who has "knowingly or fraudulently concealed while a bankrupt 
or after his discharge." As the défendant is not alleged ever to hâve 
been a bankrupt the section is without application to him. It was 
held in Field v. United States, 137 Fed. 6, 69 C. C. A. 568, that the 
présent or past bankruptcy of the person accused was an indispensable 
élément of the offense created by that section. The défendant, how- 
ever,' is mistaken in supposing that the principle announced in the 
Field Case is so far applicable to his case as to require this court to 
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set aside his conviction. He loses sight of the fact that his own con- 
viction is not under section 29b of the Bankruptcy Act which was 
under discussion in the Field Case, but is under section 332 of the 
Criminal Code. 

[5] The offense with which the défendant is charged is that he 
aided and abetted the Daisy Shirt Company while the said company 
was a bankrupt knowingly and fraudulently to conceal from the duly 
qualified trustée property belonging to the estate in bankruptcy. The 
concealment must be a concealment from the trustée. In re Adams 
(D^, C.) 171 Fed. 599. In the case at bar the funds were taken and 
the concealment began before the appointment of the trustée. But 
if the concealment which began before the appointment of the trustée 
continued after the appointment was made, and there was évidence 
in this case showing that it did, it constituted concealment from him. 
This we decided in the Cohen Case, supra. 

[6] The défendant took the stand and testified in his own behalf. 
It is urged upon us that error was committed at the trial in the ad- 
mission of certain évidence. The defendant's attorney was permitted 
to say : 

"I was retained by Mr. Kaufman (the défendant) as attorney for the Dalsy 
Shlrt Company, and also to represent him individually." 

It was objected that this évidence was calculated to bias or préjudice 
the défendant in the eyes of the jury. We see no valid objection to 
the admission of the testimony. If the attorney was retained by the 
défendant to represent him personally in the bankruptcy proceedings, 
the fact cannot be regarded as privileged. It was neceSsary for the 
witness to give this testimony before he could claim his privilège as to 
communications which passed between him and the attorney about 
which he was asked and which were excluded upon the theory that 
they were privileged. Whether any error was committed in refusing 
to allow the communications which may hâve passed between the 
défendant and his counsel in respect to the commission of a crime or 
a fraud, the légal adviser being ignorant of the purpose for which 
the advice was wanted, is not before us. But it may be remarked 
in passing that it has been held in England that a communication 
made in furtherance of any criminal or fraudulent purpose is not 
privileged. Queen v. Cox, 14 Q. B. II, 153. And the English rule 
appears to hâve been regarded with favor in the Suprême Court of 
the United States in Alexander v. United States, 138 U. S. 353, 11 
Sup. Ct. 350, 34 L. Ed. 954, the rule being limited to cases where the 
party is tried for the crime in furtherance of which the communica- 
tion was made, although the attorney declared in the case at bar that 
he had been retained by the défendant, the défendant while on the 
stand positively denied that he had been so retained. In view of his 
testimony on that point, we fail to see what right he has to raise the 
question of privilège at ail. He cannot blow hot and cold at the same 
time. But irrespective of his right to raise the question, there is noth- 
ing; in the point which he seeks to make. 

[7] The défendant predicates error upon a refusai to charge '"that 
if upon the whole case the jury should find that the évidence is evenly 
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balanced, or that they are unable to détermine where the truth lies, 
then that would create a reasonable doubt, and the défendant is en- 
titled to an acquittai." The charge was a full, clear, explicit, and 
fair one, covering ail the aspects of the case. The instructions upon 
the law were sufficiently distinct and précise. On the subject of rea- 
sonable doubt the jury was charged as foUows: 

"Now, in tliis, as In ail other crlminal cases, ail of the facts must be proveâ 
agalnst the défendant beyond a reasonable doubt, wblch is, as Mr. Mcintyre 
(tlie defeudant's counsel) told you. That does not mean that you should look 
around to see what remote or unreasonable theory you can imagine that 
might throw it ou t. If every suggestion whieh is not obvlously fictitious is 
excluded from your mind, so that your mlnds are settled that the man is 
guilty, then you bring a verdict agalnst him. It is only in case you shall 
hâve some doubt, for whlch you can give a sensible reason, that you are to 
biing in a verdict of guilty." 

What Mr. Mcintyre had told the jury about "reasonable doubt" 
does not appear in the record. If he thought that what he said to the 
jury on the subject, which the court adopted and supplemented, was 
not adéquate, he should hâve had what he said on that subject incor- 
porated into the record for our information. The accused was en- 
titled to hâve the jury instructed that the prosecution must prove the 
charge against him beyond a reasonable doubt. Some courts hâve 
declared that it is not necessary for the trial judge to define or ex- 
plain the words "reasonable doubt." State v. Davis, 48 Kan. 1, 28 
Pac. 1092; State v. Reed, 62 Me. 129; State v. Robinson, 117 Mo. 
649, 23 S. W. 1066. The Suprême Court of the United States, in 
Miles V. United States, 103 U. S. 304, 312 (26 L. Ed. 481), said "At- 
tempts to explain the term 'reasonable doubt' do not usually resuit in 
making it any clearer to the minds of the jury." And the same court, 
speaking through Mr. Justice Brewer, in Dunbar v. United States, 
156 U. S. 185, 199, 15 Sup. Ct. 325, 39 L. Ed. 390 (1894), referred 
approvingly to what was said in the Miles Case. We are not now 
expressing any opinion upon whether the trial judge is or is not bound 
to define a reasonable doubt. But we fail to discover after what had 
already been said upon the subject any reason why the court sliould 
hâve enlarged upon it by complying with the request of counsel to 
charge in the words requested. The subject had already been ade- 
quately covered. 

[8] There was no évidence that Kaufman was holding the morteys 
under an agreement with the bankrupt to do with them what it asked. 
Of course, if there had been such évidence, it would hâve been im- 
portant in establishing the guilt of the défendant. But the absence of 
such évidence does not impair the government's case, for it is not at 
ail important whether the défendant in taking and concealing the 
assets was concealing them on behalf of the bankrupt or for himself. 
The offense consists in concealing from the trustée any of the prop- 
erty belonging to the bankrupt. What may be the purpose of the con- 
cealment and who is to benefit by it does not enter into -the matter. 
The wrong that is being punished is the withholding from the trustée, 
and therefore from the creditors, property to which they are entitled. 

[9] There is no error of law and the évidence abundantly supports 
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the verdict of the jury. The jury has found under instructions of the 
court that the assets were secreted under a gênerai scheme and that 
the défendant aided and abetted the bankrupt corporation in the con- 
cealment of its assets from its trustée in bankruptcy. The défend- 
ant admitted he had taken the moneys and that he had never turned 
over a dollar to the trustée. His claim that he paid $400 to one Kuntz 
on a debt due to the latter from the corporation was denied by Kuntz. 
Neither his wife, nor his mother-in-law nor his brother were called 
to corroborate him in the story he told as to payments made to them 
in payment of debts due to them likewise from the corporation. His 
sister took the stand to corroborate him as to payments made to her 
by him, but her testimony was properly characterized by the trial 
judge as extraordinary and was evidently not believed by the jury. 
As soon as he obtained the money of the bankrupt, he left the United 
States without informing any one where he was going. He did not 
even wait to surrender the lease to his apartment or to look after the 
storage of his furniture. He never communicated with the trustée, 
nor did he in any way assist in straightening out the affairs of the 
bankrupt corporation of which he was président and gênerai manager. 
The case is a particularly flagrant one, and the majority of the court 
discover no reason for reversing the judgment. 
Judgment affirmed. 



UNITED STATES FIDELITY & GTJARANTT CO. v. FRENCH MUT. GEN. 
SOCIETY OF MUT. INS. AGAINST THEFT. 

{Circuit Court of Appeals, Fourth Circuit. February 3, 1914.) 

No. 1186. 

1. Instjbancb (§ 683*) — Reinsueance — Liabilitt of Reinsxjkee. 

An insurer against loss from theft to the extent of three-fourths of the 
loss was reinsured by plaintiff for five years for the excess over 250,000 
francs, for which it might become liable on account of any one embezzle- 
xnent It was agreed that plaintiff should procure reinsurance for 90 
per cent of the risk, and the reliisurers were to counterslgn the policy 
and accept its articles, though plaintiff remalned liable to the original in- 
surer. The gross premium paid by the original insurer was divided in 
proportion to the percentage of their several risks among the various In- 
surers, one of whom was défendant, which reinsured two-tenths of plaln- 
tifï's rlsk. Défendant recelved its proportionate share of the gross pre- 
,miums for three years, its policy being canceled at the end of three years 
by consent, subject to losses incurred prior to that time, and the share of 
the rlsk reinsured by It was reinsured for the rest of the flve years by 
another compaiiy for the same annual premium. An employé of insured 
embezzled sums, three-fourths of which at the date of such cancellatlon 
aggregated less than 250,000 francs, but durlng the period of plaintlff's 
liabillty aggregated more than that amount. Held, that défendant was 
not liable for its proportionate share of the amount embezzled before the 
cancellatlon, as there being no excess over 250,000 francs, neither it nor 
plaintiff was liable at the date of the cancellatlon, and no subséquent em- 
bezzlement could charge défendant wlth llabillty, and Its llability did not 
dépend upon the extent of the liability of the other relnsurers, or whether 
they were liable. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. § 1816; Dec. Dlg. 
1 683.*] 

•For other cases see aame topio & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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2. CONTBACTS (§ 152*) CONSTBUCTION IINANTICIPATED CONTINGENCIES. 

Where the parties to a contract fall to provide for a contlngency whlch 
afterwarda happens because of their failure to contemplate its possibillty, 
the agreement must be interpreted as written, and the language employed 
given its natural and commonly understood meaning. 

[Ed. Note.— For other cases, see Contracts, Cent Dig. §§ 732, T33, 738; 
Dec. Dig. § 152.*] 

3. Principal and Stjrett (§ 59*) — Liabilitt of Sueett. 

The liability of a surety cannot be enlarged by Implication. 
[Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. §§ 103, 
103 Va ; Dec. Dig. § 59.*] 

Woods, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the District 
of Maryland, at Baltimore ; John C. Rose, Judge. 

Action by the French Mutual General Society of Mutual Insurance 
Against Theft against the United States Fidelity & Guaranty Compa- 
ny. Judgment for plaintifï (203 Fed. 558), and défendant brings error. 
Reversed and remanded. 

J. Kemp Bartlett, of Baltimore, Md. (Edgar Allan Poe, L. B. Keene 
Claggett and R. Howard Bland, ail of Baltimore, Md., on the brief), 
for plaintifï in error. 

Hyland P. Stewart, of Baltimore, Md. (Warren A. Stewart, of Balti- 
more, Md., on the brief), for défendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. [1] The défendant in error, hereinafter 
called the plaintiff, is a French corporation engaged in the business de- 
noted by its name. The Société d'Assurance Mutuelle des Agents de 
Change de Paris, called for brevity the Brokers' Society, is likewise a 
body corporate of France whose members, some 70 in number, are ex- 
change brokers in Paris. This Brokers' Society insured each of its 
members against three-fourths of the loss, not exceeding in any one 
case 1,333,333 francs, or a maximum Insurance of 1,000,000 francs, oc- 
casioned by the theft or embezzlement of his employés. It sought to 
protect itself from excessive losses by reinsurance against any liability 
exceeding in a single case 250,000 francs ; and, accordingly, on March 
13, 1903, the plaintiff, by a policy of that date, reinsured the Brokers' 
Society for five years against the excess over a quarter of a milhon 
francs, and not exceeding three-quarters of a million, for which the 
latter might become liable on account of any one embezzlement. It 
was agreed, however, that 90 per cent, or more of the risk to be as- 
sumed by plaintiff should be reinsured in at least three other compa- 
nies approved by the Brokers' Society, and this appears to hâve been 
of the essence of the contract between thèse parties. 

At the end of the five years covered by the policy it was to be 
deemed renewed unless either party had given six months previous no- 
tice, by registered mail, of a contrary désire. The premium to be paid 
was at the rate of 38,000 francs a year. The reinsurers were to coun- 

*For other cases see same topic & $ numbbb in Dec. & Am. Digs. 191)7 to date, & Rep'r Indexes 
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tersign the policy and accept its articles, thoiigh the plaintiff remained 
liable to the Brokers' Society for the full performance of the contract. 

The plaintiff in error, hereinafter called the défendant, became, on 
the date named, one of the reinsuring companies, taking two-tenths of 
the plaintiflf's risk. The annual considération received by défendant 
was 7,600 francs, less 10 per cent, retained by the plaintiff. Four oth- 
er companies, in varying proportions, reinsured in the aggregate seven- 
tenths of the risk. The headquarters of plaintiff were at Paris, of the 
défendant at Baltimore, Md., of the other reinsurers at Munich, Zurich, 
Vienna, and Brussels, respectively. About January 1, 1906, the Vienna 
Company was allowed to cancel its policy as of that date, and a Berlin 
corporation became its successor. 

In the early part of 1906, as appears, the défendant decided to wind 
up its business in France and to cancel so far as it could its outstanding 
risks in that country. At its request the plaintiff consented to a can- 
cellation of the reinsurance in question, and accordingly on January 19, 
1906, it was agreed that the defendant's contract should terminate as of 
March 13, 1906, which would be precisely three years after its exécu- 
tion. The cancellation was made and accepted — 

"subject to losses incurred prlor to sald date (March 13, 1906) In case they 
be known and declared afterwards in conformity to the conditions of the 
contract between the plaintiff and the Brokers' Society." 

The défendant received and retained three full premiums for the 
three years that its reinsurance contract was in force. It appears that 
the same Berlin company, which had already taken over the share of 
risk originally reinsured by the Vienna company, became the reinsurer 
in defendant's place, and for the same annual premium became bound 
from the date of defendant's retirement for two-tenths of the plain- 
tiff's risk. It also appears that on March 13, 1907, the Brussels com- 
pany was allowed to withdraw and the plaintiff itself assumed the 2^/2 
per cent, of risk previously carried by that company. 

On March 18, or 19, 1907, it was discovered that an employé of one 
of the members of the Brokers' Society had embezzled large sums from 
his employer, and had committed suicide. The aggregate amount of 
his défalcation was ascertained later to be 669,274.90 francs. Of this 
sum the employer himself lost one-fourth, which was not insured at 
ail, amounting to 167,318.72 francs, the Brokers' Society lost 250,000 
francs, which was not reinsured, and the plaintiff became liable for the 
balance of 251,956.18 francs. 

It was found possible to détermine with accuracy the date at which 
each particular sum had been taken by the dishonest employé, and was 
therefore ascertained that 301,185.90 francs were embezzled during the 
three years that défendant was one of the reinsurers, while 368,089 
francs were taken between that date and March of the following year. 
For a time after the défalcation was discovered plaintiff expected to 
recover a salvage of 35,000 francs, and therefore admitted immédiate 
liability for only 216,956.18 francs, or 32.4166 per cent, of the broker's 
total loss; and this amount was paid to the Brokers' Society on No- 
vember 26, 1907. 
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The method of adjustment with the reinsuring tompaniês which 
plaintiff adopted was to hold each group of insurers liable as a whole 
for 32.4166 per cent, of the amount embezzled during the time such 
group remained unchanged, and then to apportion the sum so ascer- 
tained among the insurers in proportion to the share of the risk which 
each of them had assumed for that period. Thus, the amount embez- 
zled during the time that défendant was one of the insurers was 301,- 
185.90 francs, and one-fîfth of 32.4166 per cent, of that sum is 19,526.- 
84 francs, which was the amount that plaintiff in the first instance de- 
manded of défendant. The latter denied its liability and refused to 
make any contribution. The claim for salvage was finally settled by a 
crédit of 15,000 francs, and the Brokers' Society was accordingly paid 
an additional 20,000 francs on February 19, 1912, which was after the 
commencement of this suit ; and thereupon plaintiflf demanded of de- 
fendant the further sum of 1,776 francs as its share of this 20,000 
francs. 

At the close of the trial, upon the facts above summarized, the de- 
fendant prayed the court, in substance, to rule that under the true con- 
struction of the reinsurance contract between the plaintiff and défend- 
ant, and the cancellation agreement afterwards executed by them, the 
plaintiff was not entitled to recover unless the court sitting as a jury 
should find that the sums taken by the embezzling employé between 
March 13, 1903, and March 13, 1906, amounted in the aggregate to 
more than 333,333 francs. The refusai of the court to grant this 
prayer is assigned as error, and présents the principal question to be 
determined. 

The plaintiff contends that the uninsured portion of the loss, name- 
ly, one-fourth of the total, plus 250,000 francs, should be deducted 
once for ail from the total loss when ascertained, and as of the date 
of its ascertainment, and that each successive reinsurer should ben- 
efit by such déduction in proportion to the amount embezzled dur- 
ing the time it was on the policy. It is argued that the obligation 
originally assumed by plaintiff to the Brokers' Society was undivided 
in point of time, that when a loss was discovered the broker's one- 
fourth was to be determined as of that date, and it was then that 
the 250,000 francs were to be met by the Brokers' Society, and that 
such déductions were not and could not be made until the entire 
loss became known. As the cancellation agreement did not discharge 
the défendant from liability in any and ail events, it still remained 
bound for losses incurred prior to March 13, 1906, in case they be- 
came known and were declared before the expiration of the five-year 
period covered by plaintiff's policy. From plaintiff's standpoint, there- 
fore, the défendant as to such losses remained liable to the same extent 
that the company taking its place became liable for losses subsequent- 
ly occurring, with the same right to share in the benefît of déductions 
of the amounts for which the broker and the Brokers' Society were 
liable; and in this connection the fact is emphasized that when its 
contract was canceled défendant retained the fuU premiums for the 
time during which it was on the policy. 

As we understand it, the theory advanced is that défendant and the 
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other reinsurers became in eflfect parties to the original agreement be- 
tween plaintiff and the Brokers' Society; that the moneys taken by 
the employé from time to time during a period of years, until the theft 
was finally discovered, constitute only one embezzlement ; that the dis- 
lionest acts cannot be divided in time or légal effect, and are ail covered 
by plaintiflf's policy; that the purpose of plaintiff in reinsuring with 
défendant was to be protected to the extent of one-fifth of any loss 
that might happen while défendant was on the reinsurance ; and that 
as défendant was a reinsurer for three years of the .period during 
which the successive thefts occurred, and received its proportionate 
share of the gross premiums for such three years, it should be held 
liable for its proportionate share of the entire loss afterwards ascer- 
tained. Spécial stress is placed upon the asserted intention of ail the 
parties that plaintiff should be fully reinsured, except as to about 10 
per cent, of its undertaking, during the entire period of five years, that 
when cancellation was permitted in any case another reinsurer was at 
once to take the place of the one retiring, and that every one concerned 
acted upon the assumption that the risk assumed by a reinsurer for 
the last two years was no greater than the risk of the reinsurer for 
the first three years. And from this reasoning, without amplifying the 
argument, it is deduced that the entire loss, as it was finally deter- 
mined, should be distributed in équitable proportions among those who, 
at one time or another, in varying percentages, had undertaken to pro- 
tect the plaintiff, to the extent stated, against its admitted liability for 
the whole sum covered by its policy. This was substantially the view 
taken by the trial court, and judgment was accordingly ordered for the 
full amount of the plaintiff 's claim. The learned judge in his opinion 
say's : 

"The flrst of the three possible théories of adjustlng the loss among suc- 
cessive reinsurers, therefore, seems to hâve been that which was in contem- 
plation of the parties. It is a perfectly simple and logical theory. It re- 
quires nothing further than the assumption that the parties Inteuded that 
the sum to be borne by the broker himself and by the Brokers' Society should 
not be deducted until the total loss was ascertained, and then from the total 
loss. Obviously that is the only time at which the broker's one-fourth could, 
as against him, be calculated. 

"To my mind as applied to the facts of this case, it is far the most équita- 
ble of the three possible théories. It contravenes no positive rule of law. 
So far as I am aware, there is not a single authority opposed to it, al- 
though it Is equally true that there is none in its favor." 

We are constrained to reject this theory for reasons which appear to 
us convincing. This is an action at law, and the defendant's liability 
is measured and confined by its written agreement. For aught we can 
see, many of the facts above recited furnish no aid to the proper con- 
struction of that agreement. In other words, the question would re- 
main the same if thèse facts were eliminated. For example, the de- 
fendant had nothing to do with the requirement of the Brokers' Socie- 
ty that plaintiff reinsure nine-tenths of its risk, and nothing to do with 
the number or choice of reinsurers. Nor are the nature and extent o£ 
defendant's undertaking affected by the fact — assuming it to be a fact 
■' — that it countersigned the original policy, and tliereby or otherwise ac- 
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cepted its provisions. Independent of any promise to do so, the plain- 
tiff would hâve been free to reinsure the whole or any part of its risk, 
and could place such reinsurance with companies of its own sélection, 
and upon such terms as might be agreed upon with them. Further- 
more, the fact that another reinsurer was secured when defendant's 
withdrawal became efifective, whether in fulfillment of plaintifï's ob- 
ligations to the Brokers' Society in that regard or for any other rea- 
son, and that such reinsurer took the same percentage of risk and re- 
ceived the same relative share of the gross premium, has no perceptible 
bearing upon the defendant's liability. To this it may be added that 
the circumstance that the gross premium paid by the Brokers' Society, 
or so much of it as was not retained by plaintiff, was divided among 
the various reinsurers in proportion to the percentage of their several 
risks is quite immaterial. In short, there was no privity between de- 
fendant and the other reinsuring companies, whether those originally 
bound or those that came in afterwards. True, they ail had like con- 
tract relations with the plaintiff, but each of them was wholly inde- 
pendent of the others. It results that the liability of défendant does 
not dépend in the least upon the extent to which the Berlin Company 
became liable, or whether it became liable at ail. To state the proposi- 
tion in another way, we do not perceive that the question presented 
differs in any respect or degree from the question that would be pre- 
sented if plaintiff had made exactly the same contract with the de- 
fendant, and canceled it on the same conditions, without placing other 
reinsurance at any time, and without being under obligation to do so. 

The controlling facts then are simply thèse: Plaintiff insured the 
Brokers' Society for five years from March 13, 1903, against any loss 
exceeding 250,000 francs, and not more than 1,000,000 francs, for 
which the latter might be liable to any of its members. The risk thus 
assumed by the plaintiff, to the extent of one-fifth, was reinsured with 
défendant for the s'ame period. By written agreement between them 
this reinsurance was canceled on the 13th of March, 1906, subject to 
losses incurred prior to that date. No one then knew or suspected 
thàt anything had occurred to make the plaintiff liable under the terms 
of its policy. It turned out afterwards that between March 13, 1903, 
and March 18 or 19, 1907, and at various times between those dates, a 
dishonest employé had stolen an a^gregate of some 669,000 francs. It 
was ascertained that about 301,000 francs were taken prior to March 
13, 1906, and some 368,000 francs after that date. The entire loss 
was "known and declared" before the fîve-year period of insurance ex- 
pired, and the plaintiff was therefore concededly liable to the Brokers' 
Society for three-fourths of the entire sum embezzled, less 250,000 
francs. 

The controversy thus reduces itself to the question of what liability 
the défendant remained under, when the cancellation of its reinsurance 
took effect on March 13, 1906, by reason of the fact that such cancella- 
tion was "subject to losses incurred prior to said date." To our minds 
this appears a plain provision, the meaning of which is not obscure or 
ambiguous. The obvious purpose of the cancellation was to discharge 
212 F.— 40 
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the défendant from ail liability or responsibility for future embezzle- 
ments covered by plaintiff's policy. If anything had previously hap- 
pened for which the plaintiff was then liable to the Brokers' Society, 
the défendant continued bound to the extent of its indemnity ; but if 
nothing had occurred up to that time for which the plaintiff was ob- 
ligated, it is certainly difficult to see how anything that afterwards took 
place could operate to charge the défendant with liability. 

To hold that subséquent losses had the effect of imposing an obliga- 
tion which did not exist when defendant's contract was annuUed is to 
give to the agreement then made a construction which measurably de- 
feats the object of défendant in seeking release from its engagement. 
The condition or réservation of the cancellation agreement related 
wholly and by express terms to what had already occurred, and can- 
not, in our judgment, be fairly construed to cover losses resulting from 
subséquent thefts. It is conceded that the amount embezzled prior to 
March 13, 1906, was only about 301,000 francs, and for the loss of that 
amount the plaintiff was not liable to the Brokers' Society, because 
such a loss was not covered by its policy. The plaintiff of course was 
liable for défalcations before as well as after defendant's release, if 
those losses constituted a single embezzlement and amounted altogeth- 
er to more than 333,333 francs, but the défendant was bound only 
for losses prior to March 13, 1906, and that liability could not be in- 
creased or affected by thefts thereafter committed. This seems to us 
the construction required by the language and purpose of the cancella- 
tion agreement, and we cannot do otherwise than construe it accord- 
ingly. 

[2, 3] It was urged in argument, and the point was somewhat dwelt 
upon by the learned District Judge, that the parties could not hâve in- 
tended by the words they used to décide the présent dispute in advance 
and in favor of défendant. We suggest that it would perhaps be more 
correct to say that they had no intention at ail respecting the matter 
now in controversy. In other words, this is one of those cases where 
the parties to a contract failed to provide for a contingency which 
afterwards happened because at the time the contract was made it did 
not occur to either of them that such a contingency would or could 
happen. We must therefore interpret the agreement as it was written, 
and give to the language employed its natural and commonly under- 
stood meaning. Clearly the défendant was a mère surety, and it is 
well settled that liability in such cases cannot be enlarged by implica- 
tion. The plaintiff was at liberty to hold the défendant for the full 
five years of its contract. It could refuse a release altogether or allow 
it upon conditions which would hâve bound the défendant to contribute 
for such a loss as was actually suffered. It saw fit to cancel the de- 
fendant's contract of reinsurance on a certain date, subject only to 
prior losses, and except as to those losses it has no légal claim against 
the défendant. 

Much the same may be said of the contention that the défendant is 
equitably bound to contribute, in proportion to the time it was on the 
policy and its percentage of the risk, to the amount which plaintiff has 
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been compelled to pay, and this view is reflected in the opinion of the 
learned Judge presiding at the trial. It is true that the défendant re- 
ceived its agreed share of the gross premium for three years, but it 
carried its share of the risk during that period, and then simply had 
the good fortune to get released before any loss occurred for which 
the plaintifif was hable. The resuit may be that the plaintiff must bear 
a lôss against which it supposed itself protected, but if it inadvertently 
made a bad bargain, the courts cannot be called upon to save it f rom 
the conséquences. In a word, we perceive no grounds for deciding the 
question hère presented in accordance with the assumed or asserted 
equities to which we hâve referred. In our judgment the plaintiff has 
no cause of action because it was under no liability to the Brokers' So- 
ciety at the time of defendant's release, and the latter cannot be held 
responsible for what afterwards transpired. 

It seems fitting to add that the question hère involved is mainly one 
of first impressions. Counsel on both sides concède that no précèdent 
has been found in the reported cases, and our own researches hâve 
been equally fruitless. We can only say, after careful considération, 
that we are unable to accept the conclusion of the court below, for 
the reasons above outlined. It follows that the judgment must be re- 
versed, and the case remanded for f urther proceedings not inconsistent 
with this opinion. 

Reversed. 

WOODS, Circuit Judge (dissenting). I am unable to concur in the 
reasoning and conclusion of the majority opinion, because, in the set- 
tlement of the insurance, it gives to the défendant, as a reinsurer as 
of the date of the cancellation of its policy, the entire benefit of the re- 
quired déduction of one-fourth of the risk carried by the insured em- 
ployer and of the 250,000 francs carried by the original insurer, the 
Brokers' Society, whereas, construing ail the contracts together, it 
seems to me clear that thèse déductions should be made for the propor- 
tionate benefit of ail the reinsurers at the date of the ascertainment of 
the entire loss. Even if the latter construction of the contract be re- 
garded doubtful, it should be preferred, since it produces a fair equal- 
ity of burden, while giving the défendant the beneiit of the entire dé- 
ductions results in an inequality of burden, which could not hâve been 
in contemplation either when the defendant's contract was made or 
when it was canceled. 

Elaboration is not attempted because it would be mère répétition of 
the full and strong reasoning of the District Judge. 
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DASHEB V. HOCKING MINING 00. 

(Circuit Court of Appeals, Slxth Circuit. Aprll 7, 1914.) 

No. 2436. 

1. Masteb and Servant (§ 118*) — Injuries to Servant — Safe Place to 

WoçK — Mines. 

The raie that a master owes to a servant the nondelegaWe duty to ex- 
ercise reasonable care to furnish the servant a reasonably safe place to 
work applies to inining opérations. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 177, 
202, 209; Dec. Dig. § 118.*] 

2. Masteb and Servant (§ 205*) — Safe Place to Work — Dutt to ITnBNisii 

— Prestjmption of Performance. 

Wliere a master is bound to exercise reasonable care to fumisli bis 
servant a safe place to work, the servant may act on the presumption 
that the duty has been performed, unless he knows, or by the exercise» 
of reasonable care could bave knovifu, of the defect and danger. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 547- 
549; Dec. Dig. § 205.*] 

3. Master and Servant (§§ 103, 107*) — Safe Place to Work — Duty to Pro- 

vide. 

A master's gênerai obligation to provide a safe place to work does not 
apply where the servant is engaged in making, or is by express custom 
or contract bound to make, the place safe himself ; or where he is en- 
gaged in "making his own place," and where the character of the work is 
such that the condition of the place as respects saf ety necessarily changes 
as the work progresses and by reason of such work. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 175, 
199-202, 212, 254, 255 ; Dec. Dig. |§ 103, 107.*] 

4. Master and Servant (§ 107*) — Dangerous Place — Dutt of Masteb. 

Whenever the place where a servant's work is being done ceases to be 
one which the employé makes for himself, as an incident to his work, and 
the work does not necessarily change the character of the place as re- 
spects safety, the obligation of reasonable care to keep the place safe 
rests primarily on the master. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 199- 
202, 212, 254, 255 ; Dec. Dig. § 107.*] 

6. Master and Servant (§§ 286, 289*) — Injuries to Servant — Mining — 
Safe Place to Work. 

Where plaintiff, an electrieal wire hanger and gênerai repalr man, was 
requested by his foreman to go inside the mine and assist in taking out 
certain bottom coal, and while so engaged was injured by the fall of a 
pot of slate from the roof of the room where he was engaged, whether 
the working place was under plaintift's control so as to impose on him 
the duty to prop the roof as required by Rev. St. Ohlo 1908, § 6871, 
whether défendant was négligent in failing to provide plaintiff with a 
safe place to work, and whether plaintiff was guilty of contributory nég- 
ligence were for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1001, 
1006, 1008, 1010-1015, 1017-1033, 1036-1042, 1044, 1046-1050, 1089, 1090, 
1092-1132 ; Dea Dig. §§ 286, 289.*] 

In Error to the District Court of the United States for the South- 
ern District of Ohio; Howard C. Hollister, Judge. 

♦For other cases see same toplo & § numbeiî in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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Action by John J. Dasher against the Hocking Mining Company. 
Judgment for défendant, and plaintiff brings error. Reversed, and 
new trial ordered. 

T. E. Powell, of Columbus, Ohio, for plaintif! in error. 
E. J. Jones and Grosvenor, Jones & Worstell, ail of Athens, Ohio, 
for défendant in error. 

Before KNAPPEN and DENISON, Circuit Judges, and SAN- 
FORD, District Judge. 

KNAPPEN, Circuit Judge. Plaintiff brought suit to recover for 
injuries suffered by him while engaged with another workman in 
taking out "bottom" coal in an entry of defendant's mine, the in- 
jury being caused by the fall from the roof of a "pot" of slate or 
soapstone weighing several hundred pounds. The défendant was 
alleged to be négligent in failing to prop up or support the roof of 
the mine in any way. 

Section 6871 of the Revised Statutes of Ohio, then in force, pro- 
vided that: 

"Any miner or other person, employed in any mine governed by the statute, 
who intentionally and wlllfully neglects or refuses to securely prop the roof 
of any working place under his control, ♦ • • for flfteen feet back from 
the face of his working place, * * * shall be flned not less than fifty 
dollars, or imprisoned in the county jail not more than thirty days, or both. 
The owner, agent, or operator of every coal mine shall keep a supply of 
timber eonstantly on hand, and shall deliver the same to the working place 
of the miner, and no miner shall be held responsible for accidents which may 
occur in mines where the provisions of this section hâve not been complled 
with by the owner, agent, or operator thereof." 

The Suprême Court of Ohio has held that the statutory policy 
established by section 6871 and related sections imposes the duty to 
prop the roof of a "room" upon the miner in control thefeof; that 
this duty cannot be shif ted to another ; and that f ailure to observe the 
duty defeats recovery (Coal & Mining Co. v. Administrator of Clay, 
51 Ohio St. 542, 555, 38 N. E. 610, 25 L. R. A. 848; Coal Co. v. Don- 
ley, 73 Ohio St. 298, 302, 76 N. E. 945) ; and that, if two miners are 
equally "in control," the fact that one is distinguished as "timberman" 
does not relieve the other of liability (Coal, etc., Co. v. Administrator 
of Clay, supra, 51 Ohio St. at pages 542, 556, 38 N. E. 610, 25 L. 
R. A. 848). The state Suprême Court has, however, held that the 
statute does not apply to "entries" ; that, notwithstanding the statute, 
it is the duty of the owner or the operator to furnish reasonably safe 
entries for ingress and egress of employés ; and that the miners may 
présume that this duty has been performed (Wellston Coal Co. v 
Smith, 65 Ohio St. 70, 82, 61 N. E. 143, 55 L. R. A. 99, 87 Am. St. 
Rep. 547; Davis v. Turner, 69 Ohio St. 102, 119, 68 N. E. 819). 

At the conclusion of the testimony, the District Court held that, 
as matter of law, the place where plaintiff was at work was not an 
"entry," but was a "room" ; that the room was under plaintiff's con- 
trol, within the meaning of the statute ; that the place of the accident 
was within 15 feet from the face of the coal; that it was accordingly 
the plaintiff's duty to prop the roof, and he having thus disobeyed the 



630 212 FEDERAL HEPOETER 

statute could not recover. It was also held that even if thè statute 
did not apply, and the case were to be governed by the common law, 
the plaintiflf was shown by the record to be guilty of contributory nég- 
ligence, as matter of law. Verdict was accordingly directed and 
judgment entered for défendant. The correctness of this direction 
is the important question presented for review. 

Turning first to the relative duties of the parties in the absence of 
statute: The évidence construed most favorably to plaintifï, as it 
must be on motion to direct verdict, would sustain findings of fact 
substantially as follows: In carrying forward the entry the cutting 
had been donc by a machine operated by the company, and the "shoot- 
ing down," loading, and removal done by the "fillers," whose work 
(which was done by the ton) had been completed, as respects the ex- 
tension in question, at least a f ew days previous to the accident. The 
machine does not eut quite down to the underlying fire clay ; when the 
thickness of coal left is not more than four inches it is the duty of the 
fillers to remove it, when the thickness is greater the company bas 
to do it. The "bottom" coal in this case was 12 to 15 inches thick, 
and had to be removed before the machine could be used in further 
extending the entry. Plaintiff had been for about a year in defend- 
ant's employ, working by the day as electrical wire hanger and gên- 
erai repairman. He had had considérable expérience, at intervais 
extending over a number of years, in varions kinds of coal-mining 
work, although mining seems not to hâve been his principal business. 
He had never done any mining for the défendant company or in the 
mine in question. On the morning of the accident, the mine fore- 
man (who was overseer of ail inside mining opérations) met plaintifï 
near the mouth of the mine, ascertained that he had probably nothing 
to do that day, and asked how he would like to go with one Andrews 
to take out bottom coal in the entry in question. Plaintifï assented. 
The foreman, Andrews, and plaintifï went together into the entry, 
where the foreman pointed out the coal which he directed to be taken 
up, suggesting that the best way to get it out was to first eut a trench 
on each side of the entry through to the fire clay, and then take out 
the intervening bottom by sledge and wedge. The foreman remained 
until the work of cutting the trenches was well under way and then 
left, telling Andrews, "when you get this done, corne down to the 
mouth of this entry," but giving no further instructions to plaintifï. 
The foreman did not return until after the accident. After plaintifï 
and Andrews had worked an hour or more, the "pot" fell and struck 
plaintifï. Andrews' ordinary employment was that of timberman, 
whose duties are to "take down loose slate if he finds it or timber it 
up if he finds it needs to be timbered." In the regular process of 
mining the posting and timbering up is done before the coal is shot 
down. The entry at the place where the work was being done was 
not timbered, no suggestion of timbering was made, nor was there 
testimony of any custom that those taking our bottom coal were to 
assume the duty of timbering. Plaintifï was permitted to show that 
when bottom coal is being taken out more than 15 or 16 feet back 
from where mining had been going on the overseer should test the 
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roof, and in case of danger timber it up; but, under the view of the 
statute taken by the court, was not allowed to make a showing on this 
subject as to the 15 feet immediately back of the mining face. Plain- 
tiff testified that the foreman made no test of the roof and said nothing 
on the subject; that plaintiiï was depending upon the foreman to 
tell him if there was danger; that plaintiff had no knowledge that 
the roof was not safe. Andrews testified that, so far as he saw no 
examination of the roof was made by the foreman; that it looked to 
him (Andrews) to be safe; and that he made no test except by look- 
ing at it, and "never thought to make an examination." The foreman 
testified that he examined the roof with his eye and with his hand; 
that it sounded solid; that its appearance was smooth and nothing 
unusual that he could detect. The principal, if not the only, light 
available was naturally that afforded by the "bank" or cap lamps. 
There was testimony, on the one side, that taking out the bottom coal 
would not hâve, and on the other side that it might hâve, a tendency 
to loosen the pot, which, however, it seems to hâve been agreed, would 
fall anyway whenever air got in around it; but it was not disputed 
that the work of taking out the bottom would hâve no tendency to 
cause slate to fall that otherwise would be safe. There was testimony 
that the existence of a pot could not always be discovered by inspec- 
tion or sounding. There was, however, testimony to the contrary; 
and the miner who operated the machine which eut the coal in the 
place in question testified that when he did his work the roof appeared 
seamy and inclined to be "potty" at the place of the accident, that it 
was cracked and he thought it unsafe; and, further, that there was 
indication that the machine had eut through a claybank, and that the 
top is always bad and more or less dangerous on either side of such 
a bank. 

[ 1 ] Considering the case with référence alone to common-law du- 
ties, we think it clear that the court would not hâve been justified in 
directing verdict for défendant. No gênerai rule is better established 
than that the employer owes to the employé the nondelegable duty to 
exercise reasonable care to furnish the employé a reasonably safe 
place to work. This rule applies to mining opérations, as illustrated 
by several décisions of this court. Big Brushy Coal, etc., Co. v. Wil- 
liams, 176 Fed. 529, 99 C. C. A. 102 ; Tennessee Copper Co. v. Gaddy, 
207 Fed. 297, 125 C. C. A. 41 ; Big Hill Coal Co. v. Clutts, 208 Fed. 
524, 125 C. C. A. 526. Indeed, the peculiarly dangerous conditions 
under which mining opérations are carried on make the duty of pro- 
viding a safe place to work unusually pertinent, for, the more hazard- 
ous the employment, the greater should be the care. Schlacker v. 
Mining Co., 89 Mich. 253, 262, 50 N. W. 839. 

[2] Where there exists this obligation on the part of the employer, 
the employé may properly act upon the presumption that the duty 
bas been performed, and is not guilty of contributory négligence in 
so doing unless he knows, or by the exercise of reasonable care and 
prudence should hâve known, of the defect and danger. Choctaw, 
O. & G. Ry. Co. V. McDade, 191 U. S. 64, 68, 24 Sup. Ct. 24, 48 !.. Ed. 
96; Union Pacific R. Co. v. Jarvi (C. C. A. 8) 53 Fed. 65, 69, 3 C. C. 
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A. 433 ; United States Smelting Co. v. Parry (C. C. A. 8) 166 Fed, 
407, 410, 92 C. C. A. 159. 

[3] This gênerai obligation resting upon the master with respect to 
providing a safe place to work has, however, no application to cases 
where (a) the employé is engaged in making, or it is by express cus- 
tom or contract his duty to make, the place safe; or (b) where the 
employé is engaged in "making his own place," and where the char- 
acter of the work is such that the condition of the place as respects 
safety necessarily changes as the work progresses, and by reason of 
such work. The reason of this latter exception is that it would be 
impracticable, if not impossible, for a master in such case to look out 
for the safety of the employé while opérations of the nature stated 
are being carried on. Coal, etc., Co. v. Adm'r of Clay, supra, 51 
Ohio St. at pages 557, 558, 38 N. E. 610, 25 L. R. A. 848; Petaja 
V. Aurora Iron Mining Co., 106 Mich. 463, 468, 470, 471, 66 N. W. 
951, 32 L. R. A. 435, 58 Am. St. Rep. 505; Strepanski v. Grand 
Rapids Plaster Co., 162 Mich. 696, 127 N. W. 706. This excep- 
tion has spécial application to the work of cutting down and blast- 
ing coal, where the character of the place is constantly changing, and 
where therefore the employé may properly be said to be making 
his own place to work. And it is because of this considération that, 
in the absence of statute, the question of liability or nonliability of 
the employer has fréquently been made to turn upon the question 
whether the place of the accident was an "entry," used only for passage 
to and fro, or, on the other hand, a "room" which was being used by 
the employé. But in the absence of statute, the distinction as ap- 
plied to the question of relative duty we are considering is not alone 
between an entry used merely as a passageway, and a room as being 
a place where work of any kind is being done. 

[4] Whenever the place where the work is being done ceases to 
be one which the employé makes for himself, as an incident to his 
work, and the work being done does not necessarily change the char- 
acter of the place as respects safety, the obligation of reasonable care 
to keep the place safe rests primarily upon the employer. Coal, etc., 
Co. V. Adm'r of Clay, 51 Ohio St. supra, at pages 557, 558, 38 N. E. 
610, 25 L. R. A. 848 ; Western Coal & Min. Co. v. Ingraham (C. C. 
A. 8th Cir.) 70 Fed. 219, 223, 17 C. C. A. 71 ; Western Investment 
Co. V. McFarland (C. C. A. 8th Cir.) 166 Fed. 76, 78, 91 C. C. A. 504; 
Highland Boy Gold Min. Co. v. Pouch (C. C. A. 8th Cir.) 124 Fed. 
148, 151, 61 C. C. A. 40; Ashland Coal, etc., Co. v. Wallace, 101 Ky. 
626, 42 S. W. '744, 43 S. W. 207. 

In the McFarland Case, supra, the décèdent, while shoveling out 
ore, was killed by the falling of rock and slate from the roof, which 
seems to hâve been previously held in place by the accumulated body 
of ore; the fall resulting from the removal of the support thereby 
occasioned. It was held that the doctrine of a safe place to work 
was appHcable, for the reason that the décèdent "was not employed 
to do work which necessarily changed the character of the place for 
safety. The évidence discloses no conscious employment of that 
kind." There, in fact, the work seems to hâve changed the character 
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of the place for safety, but the character of that kind of work did 
not necessarily hâve that effect, but in the given case did so only be- 
cause of the support before in fact given by the body of ore which 
was being shoveled away. In Highland Boy Gold Min. Co. v. Pouch, 
supra, the plaintiff, who operated a drilling machine, was injured by 
faUing rock and timbers, by reason of the caving in of the stope in 
which the machine was about to be operated. The doctrine of a 
safe place to work was there also held applicable. It is true that 
the stope which caved in was said by the court to be "in a certain 
sensé a completed chamber, underground, through which men were 
expected to pass, and in which they were required to work" ; but one 
of the grounds of décision was that "the plaintiff's injuries were not 
occasioned by any work which he was doing which made the place 
insecure." The case was distinguished from one which would be 
presented had plaintiff been injured while drilling and blasting by the 
fall of the rock in an unfinished part of the stope where he was at 
work. In Ashland Coal, etc., Co. v. Wallace, supra, the plaintiff, 
while laying a switch track in an entry, was hurt by falling slate from 
the roof. He was thus using the entry not as a place of passage, 
but as a place to work. The rule requiring the employer to exercise 
reasonable care to provide a safe place to work was held applicable, 

[5] In the instant case, whether the work in which plaintiff was 
engaged contributed at ail to the fall of the pot is at best problemat- 
ical ; at the least, it cannot be said, as beyond dispute, that plaintiff's 
work necessarily made the place unsafe, as tending to cause the fall 
of the pot; if, indeed, there was sufficient évidence to justify submit- 
ting that question to the jury. Moreover, if plaintiff's testimony were 
believed, there was on his part no conscious employment in work of 
a class necessarily tending to cause a fall of material from the roof. 
The question of defendant's négligence was thus for the jury, and 
so, we think, was the question whether plaintiff was contributorily 
négligent. Taking into account that the drilling, blasting, and fiUing 
had been done, the more or less obscure évidences of the existence 
of a pot, the right to rely upon the foreman to make reasonable in- 
spection and to take reasonable précautions to prevent in jury, and 
the lack of proof of any contract or custom requiring one doing work 
of the class in question to look out for his own safety, it was properly 
a question for the jury whether the plaintiff failed to exercise the care 
for his own protection which an ordinarily prudent and intelligent 
workman in the same circumstances would haye employed ; and this 
conclusion is not overthrown by the fact that Andrews, while stating 
that the roof looked to him to be safe and that he never thought of 
making an examination, added that perhaps it was carelessness on his 
part. Nor does it follow that, if the overseer was négligent, plaintiff 
must also hâve been ; for the degree of care required of the employer 
and employé in particular cases is frequently, if not generally, différ- 
ent, in view of the primary obligation resting upon the employer, and 
the right of the employé measurably to act upon the presumption that 
the employer has performed his duty. 

Returning then to the statute: Unless the working place in ques- 
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tion was under plaintiff's "control," the statute obviously has no ap- 
plication. We think the learned judge who presided below erred in 
holding that, as matter of law, plaintiff was in such control. Conced- 
ing that, if plaintiflf and Andrews were jointly in control of the place, 
plaintiflf would not be exonerated from the statutory duty by the 
fact that Andrews was the timberman, we think the question of actual 
control is, under the statute, primarily one of fact; in other words, 
we do not construe the statute as meaning that every person employed 
in a mine for any purpose is in control of the room in which he is 
employed. We hâve been cited to no décisions of the Suprême Court 
of Ohio asserting such doctrine; and in Coal, etc., Co. v. Adm'r of 
Clay, supra, and in Ohio & P. Coal Co. v. Simpson (affirmed in 86 
Ohio St. 310, 99 N. E. 1131), the question of control seems to hâve 
been treated as one of fact. 

The case of Ashland Coal, etc., Co. v. Wallace, supra, involved a 
statute of Kentucky, which imposed a fine on "any person employed 
in any mine governed by this statute, who intentionally or willfully 
neglects or refuses to securely prop the roof of any working place 
under his control." The Court of Appeals of Kentucky construed 
this statute as "specially intended to refer to those persons actually 
engaged as miners, in taking out coal, and thereby removing the 
natural props of the roof, and that it has no application to persons 
who are specially employed, as was the plaintiff in this case, to per- 
form duties which had no connection in anj way with the weakening 
or removal of thèse natural supports." We do not décide whether 
the distinctively criminal Ohio statute should be similarly construed, 
as plaintiff in error has not raised the question. As the case must be 
tried again, we content ourselves with saying that taking into account 
the nature of plaintiff's usual employment at the mine, the circum- 
stances under which he was assigned to this particular work, the 
extent to which the room had already been completed, the spécifie 
directions given by the foreman, and the latter's connection with the 
work, the défense that plaintiff was in control of the room in the 
statutory sensé presented, at the most, a question of fact for the jury. 

In view of thèse conclusions, we find it unnecessary to discuss the 
other questions which hâve been argued. 

The judgment of the District Court is reversed, with costs, and a 
new trial ordered. 



NASHVILLE INTERTJRBAN ET. v. BARNUM. 

(Circuit Court of Appeals, Second Circuit. March 11, 1914.) 

No. 120. 

1. Courts (§§ 405, 424*) — Décisions Reviewable — Judicial Ohaeacter of 
Tribunal. 

Under Rev. St. V. S. § 649 (U. S. Comp. St. 1901, p. 525), authorlzing 
the trial of issues of fact in a Circuit Court without a jury when the par- 
ties so stlpulate in writing, and Judicial Code (Act March 3, 1911, c. 231, 
36 Stat. 1167 [V. S. Comp. St Supp. 1911, p. 243]) § 291, providing that 
when in any law any référence is made to or any power conferred upon 

•For other cases see sajne topic & § nvmbbb In Dec. £ Am. Digs. 1907 to date, & Rep'r ludexea 
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the Circuit Courts, such référence shall be deemed to refer to and confer 
such power upon the District Courts, the District Courts may try Issues of 
fact without a jury when the parties waive a jury trial, notwithstanding 
Kev. St. U. S. § 566 (U. S. Comp. St 1901, p. 461), requlrlng the trial of 
issues of fact in such courts except in equity cases, etc., to be by jury, 
since though in form the Judicial Code abolished the Circuit Courts, It in 
fact merged them with the District Courts, and transferred ail the ma- 
chinery for disposing of business possessed by the Circuit Courts to the 
District Courts, and hence the rule that a trial in the District Court with- 
out a jury by consent amounts to an arbitration and cannot be reviewed 
no longer applies. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1097-1099, 1101, 
1103, 1119, 1125-1129; Dec. Dig. §§ 405, 424.*] 

2. Appeal and Eeeoe (§ 1010*) — Review — Questions of Fact. 

Under Rev. St U. S. § 649 (U. S. Oomp. St. 1901, p. 525), provldlng that 
the flnding of the court on a trial without a jury shall hâve the same ef- 
fect as a verdict, where there Is compétent évidence to support a ândiug 
of fact, it is concluslve on appeal. 

[Ed. Note. — For other cases, see Appeal and Errer, Cent Dig. §§ 3979- 
3982, 4024 ; Dec. Dig. § 1010.*] 

3. Tbial (§ 395*) — PiNDiNGS — Foem. 

Findings that plaintiff had not shown by a prépondérance of proof 
facts, the burden of provlng which was on plaintiff, while inartlflcial and 
not directly statlng the ultimate facts, were sufficient. 

[Ed. Note.— For other cases, see Trial, Cent Dig. §§ 927-934, 939 ; Dec. 
Dig. § 395.*] 

4. Appeal and Eebob (§ 1008*) — Review — Questions of Fact. 

The trial court's refusai to find other facts is as concluslve on appeal as 
its findings; the error, if any, consisting in its failure to give sufiSclent 
weight to the évidence. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 3955- 
3960, 3962-3969; Dec. Dig. § 1008.*] 

5. WlTNESSES (§ 331%*) — Impeachment — Pabucttlae Acts. 

Letters written by a witness, not relating to the Issues Involved, were 
not admissible to impeach his credibility, as extrtnslc testimony to par- 
ticular acts is Inadmissible. 

[Ed. Note. — For other cases, see Witnesses, Dec. Dig. § 331%.*] 

6. Witnesses (§ 330*) — Ceoss-Examination — Scope — Discbetion of Coubt. 

It is wlthin the discrétion of the trial court to restrict the scope of 
cross-examlnatlon as to matters whoUy unconnected with the case, and 
claimed to be relevant only as affecting the witness' credibility. 

[Ed. Note.— For other cases, see Witnesses, Cent Dig. |§ 1106-1108; 
Dec. Dig. § 330.*] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Writ of error to review a judgment entered in the District Court 
for the Southern District of New York. Affirmed. 

The plaintiff is a corporation organized under the laws of the Btate of 
Tennessee. The défendant Is a résident of the city and state of New York 
and président of Lawrence Barnum & Co., a corporation organized under the 
laws of the state of New York. The case was tried by the District Judge 
sitting without a jury, pursuant to a written stipulation signed by the plain- 
tiff and the défendant. An attempt by the plaintiff to review the judgment 
by notice of appeal resulted In an order of this court, entered on November 
20, 1913, dismlssing the appeal. 

The Nash ville Interurban Railway had projected a Une of rallway out of 

*For otber cases see Bame topic & l ndmbxb in Dec. & Am. Digs. IW! to date, & Rep'r Indexes 
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the City of Nashvllle, Tenn., and had éntered Into a contract wlth the Central 
CODStruction Company for its construction. On March 20, 1907, the offlcers of 
thèse companies met in New York City with the défendant, who was and 
is the président of Lawrence Barnum & Oc, and entered with hlm Into cer- 
tain agreements on behalf of their respective corporations. The railway Com- 
pany was represented by its président, H. H. Mayberry, and the construction 
Company by its président, Judge Pitts. Two agreements were signed by the.se 
corporations ; the signatures being afflxed by their respective présidents. One 
of thèse was called an underwritiug agreement, the other a collatéral agree- 
ment. 

ïhe contention of the plalntifC was as foUows: That the défendant was 
told that there were 15 directors of thèse two companies, but that only 5 of 
them had any flnancial interest, and that the financial interests in the com- 
panies v^■ere held by thèse 5 and by 1 outside man who was not a dlrector 
of either company, the names of thèse 6 gentlemen being given, viz., Pitts, 
Mayberry, Baxter, Landis, and the two Franks, one of whom was, and one 
not, a dlrector. The défendant stated that he would be satisfled If the guar- 
anty provided for in the collatéral agreement for the performance of certain 
features thereof should be signed by thèse six men, and he was assured by 
Mayberry that without doubt he (Mayberry) could get them to sign it. 

On the 20th of March the parties negotiatiug the transaction signed the 
papers and executed the notes, and handed to défendant a draft for $37,500, 
which was the amount of his commission, payable in cash. Mayberry took 
the carbon copy of the underwriting agreement and the original copy of the 
collatéral contract and left with défendant the carbon copy of the collatéral 
contract and the original of the underwriting agreement, together with the 
notes and draft. The contentions of the plaintiff were : That the papers were 
deposited with him personally, and not as reprcsenting Barnum & Co., and that 
Mayberry was to proceed at once to procure the signatures of the four in- 
terested parties, who were absent, and upon dolng so that the contracts were 
to be exchanged and the deal go into effect; that the draft défendant was at 
liberty to hâve cashed, and in case of miscarriage, the money was to be re- 
tu-rned along wlth the other papers; that there was a miscarriage, and that 
Mayberry was never able to obtain the signatures of the other directors, so 
that the papers never became effective. 

The defendant's contentions were as follows: That he told Pitts and May- 
berry that he would accept their guaranty alone as satlsfactory, and that the 
papers went into effect at once ; that Mayberry was told that he was at liberty 
to obtain the guaranty of the other four persons interested, and that if their 
guaranty was obtained, the défendant agreed that he would exchange the 
papers, otherwise the matter stood as final in Its then form ; that an Im- 
médiate delivery of the papers was made, and that Iiawrence Barnum & 
Co. is entltled to retaln the $37,500 and the notes (aggregating altogether 
$150,000) for services rendered in lending its crédit by signing the underwrit- 
ing agreement. 

Dallas Flannagan, of New York City (Martin W. Littleton and 
Dallas Flannagan, both of New York City, of counsel), for plaintiff 
in errer. 

Hornblower, Miller & Potter, of New York City (William B. 
Hornblower, Charles A. Boston, George S. Hornblower, and Frank 
B. Washburn, ail of New York City, of counsel), for défendant in 
error. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). The 
plaintiff in this case claims to hâve deposited in escrow with the de- 
fendant a sight draft for $37,500. It admits that défendant was au- 
thorized to collect the proceeds of the draft at once, but asserts that 
he was to hold the amount when collected on the same terms and 
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conditions, and subject to the same escrow agreement, as certain 
other papers and contracts deposited by it with défendant. The de- 
fendant, however, turned the money over to Lawrence Barnum & 
Co., and that corporation is still in possession thereof. The terms 
and conditions of the escrow agreement not having been complied 
with as understood by the plaintiff, the action was instituted to 
recover the amount of the draft. The défendant claims that in turn- 
ing over the draft to Lawrence Barnr...i & Co. he was acting in ac- 
cordance with the original agreement. This case was tried to the 
court without a jury. There was a spécial finding of facts, accom- 
panied by a conclusion of law, and upon thèse there was a judgment 
for défendant, dismissing the complaint with costs. The plaintifï 
took exceptions to the findings and also excepted to the conclusion of 
law on the ground that the findings of fact did not sustain the conclu- 
sion of law. 

[ 1 ] We are conf ronted with the question of the power of this court 
to consider the findings of fact made by the court below. 

The Revised Statutes, § 566, provided as to the District Courts, as 
f oUows : 

"The trial of Issues of fact in the District Courts, in ail causes except cases 
In equity and cases of admiralty and maritime jurisdiction, and except as 
otherwise provided in proceedings in bankruptcy, shall be by jury." 

It will be conceded that the District Courts were originally without 
authority to décide a question of fact without a jury. Whenever they 
undertook to do so by consent of parties waiving a jury, the proceed- 
ing was not judicial in its nature, but amounted to an arbitration. 
And in such case the court's action was not subject to re-examination 
in an appellate court. 

Mr. Justice Taney, speaking for the court in 1858 in Campbell v. 
Boyreau, 21 How. 223, 226 (16 L. Ed. 96), stated the law on this sub- 
ject, and the reason for it, as follows: 

"The finding of issues in fact by the court upon the évidence Is altogether 
unknown to a common-law court, and cannot be recognized as a judicial act 
Such questions are excluslvely within the province of the jury; and if, by 
agreement of parties, the questions of fact in dispute are submitted for dé- 
cision to the judge upon the évidence, he does not exercise judicial authority 
in deciding, but acts rather in the character of an arbitrator. And this court, 
therefore, cannot regard the facts so found as judicially determined In the 
court below, nor examine the questions of law, as if those facts had been 
conclusively determined by a jury or settled by the admission of the parties. 
Nor can any exception be taken to an opinion of the court upon the admis- 
sion or rejection of testimony, or upon any other question of law which may 
grow out of the évidence, unless a jury was actuaHy impaneled, and the ex- 
ception reserved while they were still at the bar. The statute whlch gives 
the exception in a trial at common law gives it only in such cases. And 
as this court cannot regard the facts found by the judge as having been ju- 
dicially determined in the court below, there are no facts before us upon 
which questions of law may legally and judicially hâve arisen in the inferlor 
court, and no questions, therefore, open to our revision as an appellate tri- 
bunal." 

The Suprême Court has recently announced the same doctrine in 
Campbell v. United States, 224 U. S. 99, 105, 32 Sup. Ct. 398, 56 L. 
Ed. 684 (1911). 
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But the Revised Statutes provided as to the Circuit Courts as fol- 
lows: 

"Sec. 648. The trial of issues of fact in the Circuit Courts shall be by jury, 
except in cases of equlty and of admiralty and maritime jurisdiction, and 
■except as otherwise provided in proceedings in bankruptcy, and by the next 
section." 

"Sec. 649. Issues of fact in civil cases in any circuit court may be tried 
and determlned by the court, wlthout the intervention of a jury, whenever 
the parties, or their attorneys of record, file with the clerk a stipulation in 
writlng vcaiving a jury. The fluding of the court, upon the facts, whlch may 
be either gênerai or spécial, shall hâve the same elïect as the verdict of a 
Jury." 

It thus appears that as respects the Circuit Courts, express provi- 
sion was made for a written waiver of a jury. In those courts when 
a jury was waived by written stipulation and the case was tried to 
the court, the proceeding remained judicial, not being converted into 
an arbitration. This left the findings of fact by the trial judge to be 
dealt with on writ of error in the same manner as the findings of a 
jury would be. 

And when the Circuit Courts were abolished it was provided as 
f ollows : 

"Wherever, in any law not embraced within this act, any référence is made 
to, or any power or duty Is conferred or Imposed upon, the circuit courts, 
such référence shall, upon the taking efl'ect of this act, be deemed and held 
to refer to, and to confer such povyer or impose such duty upon, the district 
courts." Section 291 of the Judicial Code. 

Although in form the Judicial Code abolished the Circuit Courts 
and turned their business over to the District Courts, it seems to us 
that what Congress intended was a merger of the Circuit Courts into 
the District Courts, arid that in transferring to the District Courts 
the business of the Circuit Courts, there was given to the District 
Courts, under the section of the Judicial Code above quoted, ail the 
machinery for disposing of its business which the Circuit Courts pos- 
sessed. We are unable to understand that section in any other way. 
It is also illuminative of this intent that Congress did not repeal the 
particular section which provided for trial by the Circuit Courts under 
written stipulation. If the intention had been that thereafter ail cases 
tried in the District Courts, whether original or transferred, should 
be tried only under the old District Court System, the section be- 
came obsolète and was without any reason for its rétention. We are 
therefore f orced to the conclusion that the présent case must be treat- 
ed by us precisely as it would hâve been treated had the trial taken 
place in the old Circuit Court under the practice which Congress had 
once approved for that court and which it bas never disapproved. 

[2] We must therefore accord to findings of fact, in a case tried 
to the court without a jury, there being a stipulation in writing waiv- 
ing the jury, the same effect as we would give to a verdict. As said 
by Mr. Justice Miller in Bassett v. United States (1869) 9 Wall. 38, 
40 (19 L. Ed. 548) : 

"When a court sits in place of a jury and flnds the facts this court cannot 
revlew that flnding. If there is any error in such case, shown by the record, 
in admitting or rejectlng testimony, it can be reviewed hère. But when the 
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court, by permission of the parties, takes the place cf the jury, its flnding of 
facts Is conclusive, precisely as If a jury liad found them by verdict." 

We may, of course, look into the record to discover whether there 
is compétent évidence to support the finding. And we may look into 
it to find whether the court erred in the conclusion of law deduced 
by it from the facts found, and we may review errors alleged to hâve 
been committed as to the admission and rejection of testimony when 
the action of the court in this respect has been duly excepted to, 
and the right to question the same has been preserved on the record. 
But farther than that we hâve no right to go. Young v. Amy, 171 
U. S. 179, 18 Sup. Ct. 802, 43 L. Ed. 127 (1898). 

[3] The court made seven findings of fact in the case at bar, and 
the most important of thèse are the second and fourth which read as 
f ollows : 

"(2) That the plaintiff has not shown by a prépondérance of proof that 
It was agreed between the plaintiff and défendant that the collatéral contract 
and underwriting should be delivered to the défendant upon condition that 
they should be redelivered by the défendant to the plaintiff in case the sald 
guaranty was not procured by the plaintiff." 

" (4) That it was agreed that the draft should be cashed, but that the plain- 
tiff has not shown by a prépondérance of proof that it was agreed that the 
défendant should procure the proceeds to be turned over by hlm, and by him 
to be turned over to the plaintiff, if the guaranty above mentioned was not 
procured." 

Counsel for plaintiff insists that the above findings are not ultimate 
findings of fact at ail. It must be admitted that the findings are rather 
inartificial for the findings of a trial court. The findings do not di- 
rectly state the ultimate facts. But they do state the net resuit of the 
évidence as to the facts. The words, "by a prépondérance of proof," 
used in the findings, may be disregarded as mère surplusage. The 
findings are that the agre.ements which are the subject of the two find- 
ings were not proved. We do not believe that any valid distinction 
exists between the formai sufficiency of a finding that there is no proof 
and of a finding that there is not enough proof to preponderate over 
opposing proof. In Stanley v. Supervisors of Albany (1887) 121 U. 
S. 535, 547, 7 Sup. Ct. 1234, 1237 (30 L. Ed. 1000) the principal finding 
of the court was : 

"That the plaintiff has failed to establish the allégations in said complaint, 
that the several assessments," etc. 

Mr. Justice Field, ref erring to this finding, says "the court below spe- 
cially found the négative" of plaintifï's allégations. But this form of 
the finding did not prevent the court from afiirming the judgment. In 
a récent case in the New York Court of Appeals a finding began, 
"There is no proof that," and another began, "There is no évidence 
that," and the court unanimously overruled the exceptions to the find- 
ings. The court said : 

"The quoted flndlngs are, therefore, findings that the plaintiff has failed 
to establish that branch of his case." , 
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It pointed out tha):* 

"A finding that there is no évidence Is radicàlly différent from an affirma- 
tive finding ■nhicli merely recites évidence, but contains no conclusion of fact" 
Ryan v. Franklin, 199 N. Y. 347, 92 N. E. 673. 

We do not, therefore, attach importance to the fact that findings 2 
and 4 are négative in form. We also are satisfied that there is évidence 
in the record which supports the findings. Whether this court would 
hâve made the same findings from the évidence is not at ail the ques- 
tion, and is wholly immaterial. 

In a case in the Suprême Court in 1842 Mr. Justice Story, speaking 
for the court, declared : 

"We hâve no 'authority, as an appellate court, upon a wrlt of error, to re- 
vise the évidence in the court below, in order to ascertaln whether the judge 
rightly interpreted the évidence or drev? right conclusions from it That la 
the proper province of the jury, or of the judge himself, if the trial by Jury 
Is waived, and it is submitted to his Personal décision." Hyde v. Booraem, 
16 Pet. 169, 176 (10 L. Ed. 925). 

The real questions which are presented to this court seem to arise 
out of objections made on behalf of the plaintiff to the détermination 
of the facts in the court below. As that détermination, however, is 
not reviewable, there is nothing this court can do but affirm the judg- 
ment. For if we must accept the findings, the conclusion of law which 
the court reached from the findings is one that is clearly justified. 

[4] We are not only concluded by the findings of fact but are equally 
concluded by a refusai to find other facts. Stanley v. Supervisors of 
Albany, supra. A refusai to find other facts, if error at ail, is an error 
committed in not giving sufficient weight to the évidence oflfered. And 
this court is as much concluded as respects the one kind of error as it 
is in respect to the other. 

[5] Objection was made to the refusai of .the trial court to admit in 
évidence the letters addressed by one of the witnesses to his wife, and 
also those written by him to another woman. The letters in question 
did not relate in any way to the issues involved, but were ofïered solely 
for the purpose of impeaching the credibility of the witness. The 
court was unquestionably right in excluding the letters. Extrinsic 
testimony to particular acts is universally conceded to be inadmissible. 
And the principle is so well established that no discussion of it is nec- 
essary. 2 Wigmore on Evidence §§ 977-988. 

[6] Objection was also made to the refusai of the court to allow 
the cross-examination of the witness in respect to his conduct in cer- 
tain particulars wholly unconnected with the case in hand, and which 
was claimed to be relevant only as affecting his credibility. The action 
of the court in restricting the cross-examination of the witness in the 
manner it did was within the trial court's discrétion. The leading case 
on this subject in this country is that of Third Great Western Turnpike 
Co. v. Loomis, 32 N. Y. 127, 88 Am. Dec. 311 (1865). The reasons 
for the rule which dénies to counsel the latitude upon cross-examination 
which counsel in this case are c(jintending for are admirably set forth 
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in the New York case. To recognize the existence of such a right in 
counsel the New York court said would — 

"embody in our System of jurisprudence a rule fraught with infinité miscliief. 
It will subject every witness wlio, in obédience to the mandate of the law, 
enters a court of justice to testify on an issue in whlch he bas no concern 
to irresponsible accusation and inquisition in respect to every transaction of 
hls life. * * * Questions of this nature can be determined nowhere 
more safely or more justly, than in the tribunal before which the examlna- 
tion is condueted. * * * A question, which is alibe degrading to answer 
or décline to answer, should never be put, unless, in the judgment of tlie 
court, it is likely to promote the ends of justice. A rule which would license 
indiscriminate assaults on private character under the forms of law would 
contribute little to the development of truth, and still less to the furtherance 
of justice." 

Judgment affirmed. 



TRIVETTE V. CHESAPEAKE & O. R. CO. et al. 

(Circuit Court of Appeals, Sixth Circuit April 7, 1914.) 

No. 2420. 

L Removal or Causes (§ 49*) — Joindeb of Défendants — Sepaeable Con- 

TBOVEESY. 

Under the Kentucky law, where a person is killed by the alleged nég- 
ligent opération of a railroad train, the engineer may be properly joined 
as a défendant with the corporation, and, if so joined In go*d faith, solelj 
on the ground of the responsibility of the railroad Company for the act 
of the engineer, a separable controversy is not presented, though no con- 
current act of négligence is expressly charged. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. §§ 95- 
99; Dec. Dig. § 49-.»] 

2. Removal of Causes (§ 107*) — Joindeb of Défendants — ITeaud — Issue» 
Where plaintiff joined a résident citizen with a nonresident corpo- 
ration as défendants, and, after removal by the nonresident, plaintiff in 
the fédéral court forraally denied fraudulent joinder, the burden of proof 
thereof was on défendants, and in the absence of such proof the question 
of fraudulent joinder was out of the case. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. §§ 178, 
225h-232, 234; Dec. Dig. § 107.*] 

S. Removal of Causes (§ 50*) — Joindeb op Défendants — Sepaeable Con- 

TKOVEBST. 

Plaintiff sued In a state court a nonresident railroad Company and a 
résident défendant engineer of a train by which plaintiff's décèdent was 
killed, alleging that the railroad company was négligent in providing a 
dangerous approach for the public to the dépôt and platform where dé- 
cèdent was killed and that the engineer was négligent in operating the 
train, but the pétition did not charge that the injury was caused by the 
joint or concurring opération of such négligent acts. Held, that the nég- 
ligence relating to the means of access to the railway station and plat- 
form presented a separable controversy which was removable by the rail- 
road Company to the fédéral courts. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. i 100; 
Dec, Dig. § 50.* 

Removal of causes, separable controversy, see notes to Robblns v. EUen- 
bogen, 18 C. C. A. 86 ; Mecke v. Valleytown Minerai Co., 35 C. C. A. 155 ; 
Pollitz V. Wabash R. Co., 100 C. C. A. 4.] 

•For other cases see saœe topic & § ndmbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
212 F.— 41 
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4. Railboads (8 300*) — Ckossings — Opebation or Tbainb — Caee Required. 
Where a rallroad eompany malntained a crossing leading to its dépôt, 
the railroad Company was Sound to exercise reasonable care In the op- 
■ eration of Its trains over such crossing for the beneflt of licensees crossing 
tlie tracks on their way to the dépôt on any business, whether for rall- 
road purposes or not 

[Ed. Note. — For other cases, see Rallroads, Cent. Dlg. § 955; Dec. 
Dig. § 300.*] 

5 Railboads (§ 350*) — Ceossino Accident — Négligence — Contbibutoey 
Négligence — Question for Jubt. 

Where défendant railroad Company malntained a crossing by which 
alone its dépôt platform could be approached, and décèdent, while cross- 
ing the track to the platform, was struck and kllled by an extra train 
approaching at a hlgh rate of speed, évidence held to require submission 
of defendant's négligence and decedent's contrlbutory négligence to the 
jury. 

[Eâ. Note.— For other cases, see Rallroads, Cent. Dlg. S§ 1152-1192; 
Dec. Dig. § 350.*] 

In Error to the District Court of the United States for the East- 
frn District of Kentucky ; Andrew M. J. Cochran, Judge. 

Action by E. E. Trivette, as administrator of the estate of Albert 
Huffman, deceased, against the Chesapeake & Ohio Railroad Com- 
pany and another. Judgment for défendants, and plaintiff brings er- 
ror. Reversed, and new trial ordered. 

A. E. Auxier, of Pikeville, Ky., for plaiiltiff in error. 

Worthington, Cochran & Browning, of Maysville, Ky., for défend- 
ants in error. 

Before KNAPPEN and DENISON, Circuit Judges, and SAN- 
FORD, District Judge, 

KNAPPEN, Circuit Judge. Plaintiff, a citizen of Kentucky, 
brought suit in a court of that state against the eompany and its loco- 
motive engineer for the négligent killing of the intestate. The rail- 
road is a Virginia corporation; the individual défendant is a citizen 
of Kentucky. The suit was removed to the fédéral court by reason 
of diversity of citizenship of the parties, upon a pétition alleging a 
separable controversy and fraudulent joinder of the individual défend- 
ant for the purpose of preventing removal. A motion to remand the 
suit to the state court was denied. At the conclusion of the trial 
upon the merits, verdict was directed, and judgment entered, for de- 
fendants. The assignments of error challenge: (a) The refusai to 
remand ; (b) the direction of verdict. The pétition allèges négligence 
in two respects : (a) On the part of the railroad eompany in provid- 
ing an approach for the public to the dépôt and platform only over 
and by way of the track in front thereof , and in failing to provide 
steps at either end of the platform ; (b) on the part of the engineer 
in the manner of operating the train. 

1. The refusai to remand. 

[1,2] As respects the alleged négligence in the opération of the 
train: According to the settled law of Kentucky, the engineer was 
properly joinable as défendant with the corporation. Winston's Adm'r 

•For other cases see same topio & i numbbe in Dec. & Am. Digs. 1907 to date, &. Rep'r Indexes 
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V. m. Central R. R. Co., 111 Ky. 954, 957, 65 S. W. 13, 55 L. R. A. 
603; Cincinnati, N. O. & T. P. R. R. Co. v. Bohon, 200 U. S. 221, 
223, 26 Sup. Ct. 166, 50 L. Ed. 448, 4 Ann. Cas. 1152; Enos v. 
Kentucky Distilleries, etc., Co. (C. C. A. 6th Cir.) 189 Fed. 342, 346, 
lill C. C. A. 74. And when so joined in good faith, solely upon the 
ground of the responsibility of the principal for the act of the serv- 
ant, though not expressly charged with any concurrent act of nég- 
ligence, a separable controversy is not presented. Alabama Gt. South- 
ern Ry. V. Thompson, 201 U. S. 206, 212, 26 Sup. Ct. 161, 50 h. 
Ed. 441, 4 Ann. Cas. 1147. Unless therefore the engineer was 
fraudulently made défendant, to prevent removal, no separable con- 
troversy was presented as to that particular cause of action. In the 
fédéral court, plaintiff formally denied fraudulent joinder; the issue 
thus raised was not tried; and as the burden of proof was, by plain- 
tifï's déniai, placed upon défendants (Hunter v. 111. Central R. Co. 
[C. C. A. 6th Cir.] 188 Fed. 645, 649, 110 C. C. A. 459; Enos v. Ken- 
tucky Distilleries, etc., Co., supra, 189 Fed. at page 345, 111 C. C. 
A. 74), the question of fraudulent joinder is out of the case, and was 
disregarded by the court below in passing upon the motion to remand. 

[3] It is clear that the engineer is neither charged nor concerned 
with the alleged négligence relating to the means of access to the rail- 
way station and platform. As to this ground of négligence, there- 
fore, a separable controversy existed, which was removable to the féd- 
éral court, unless the négligence in operating the train and the nég- 
ligence with respect to the dépôt and platform are sufficiently alleged 
to hâve concurred in producing the accident. Nichols v. Chesapeake 
& Ohio R. Co. (C. C. A. 6th Cir.) 195 Fed. 913, 915, 115 C. C. A. 
601. If, however, such joint action and concurrence are sufficiently 
alleged, the case was, not removable. Chicago, R. I. & P. R. Co. v. 
Dowell, 229 U. S. 102, 111, 33 Sup. Ct. 684, 57 L. Ed. 1090. It 
does not follow from the fact that the railroad is alleged to be nég- 
ligent with respect to the approaches to the dépôt and platform, and 
the company and its engineer charged to be négligent with respect to 
the opération of the train, that a concurring action of the two alleged 
classes of négligence is charged. To illustrate the distinction : , In 
Nichols V. Chesapeake & Ohio R. Co., supra (where a charge of 
négligence against the railroad company and its engineer, based upon 
the latter's négligent opération, was joined with a charge that the rail- 
road company had violated the safety appliance statute), Judge Deni- 
son said : 

"Différent rlghts of action may, It is true, often be joined in one suit, but 
tliis does not make them Inséparable. The existence of the 'separable con- 
troversy' right of removal présupposes that it may be found joined in one ac 
tion with another controversy." 

On the other hand, in Willard v. Chicago, B. & Q. R. Co., 165 Fed 
181, 183 [91 C. C. A. 215] (involving an action against lessor an<? 
lessee railroad companies), Judge Seaman said: 

"The cause presented in the state court by the déclaration was joint, ex- 
pressly charging joint négligence and llability — plainly tendering no issue of 
several négligence, and not provable for several llability— so that the con- 
troversy was not removable on such élection of plea, in the absence of un- 
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mistakable proof of bad faith in the Jolnder, aa a fraud upon the court and 
parties." 

Whether there was a joint liability or not is to be determined upon 
the averments of the plaintiff's statement of his cause of action. 
Chicago, R. I. & P. R. Co. v. Dowell, supra, 229 U. S. 111, 113, 33 
Sup. Ct. 684, 57 L. Ed. 1090. The controlling question then is : Does 
the plaintifï's pétition, fairly construed, allège that the négligent op- 
ération of the train and the négligent maintenance of dépôt and plat- 
form concurred in, and co-operated toward, producing the injury? In 
nearly, if not quite, ail of the leading cases in the Suprême Court, 
where the défendants were not charged with each act of négligence 
alleged, and where the right to remove was denied on the ground 
that no separable controversy existed, it appears f rom the opinion that 
the injury was alleged to be caused by the joint or concurring opéra- 
tion of the various négligent acts. Thus, in Wecker v. National 
Enameling Co., 204 U. S. 176, 179, 27 Sup. Ct. 184, 51 L. Ed. 430, 
9 Ann. Cas. 757, the complaint charged the joint négligence of the 
corporation and the individual défendants, and averred that plaintifï's 
injuries were the resuit thereof. In Illinois Central R. Co. v. Sheegog, 
215 U. S. 308, 320, 30 Sup. Ct. 101, 54 L. Ed. 208, it was charged 
that the various acts of négligence "ail together jointly caused said 
wreck, and killed the plaintifï's intestate." In Chicago, R. I. & P. R. 
R. Co. V. Dowell, supra, it was charged that : 

"Each and every act of omission and commission of the défendants and of 
each of them as above, were the joint, proxlmate and concurrent cause of sald 
injury, and each of said acts of the said défendants materlally, concurrently 
and jointly contributed to the injuries of said plaintifC." 

In Enos v. Kentucky Distilleries, etc., Co., supra, decided by this 
court, the défendants were alleged to be jointly and concurrently nég- 
ligent, lîi American Bridge Co. v. Hunt (C. C. A. 6th Cir.) 130 Fed. 
302, 305, 64 C. C. A. 548, where the existence of a separable con- 
troversy was denied, the corporation was charged with négligence in 
retaining a defective crâne, and with intrusting its management to an 
unskilled and incompétent servant. The latter was alleged "to be 
négligent in operating the same in that he permitted said floor beam 
to swing against said other beams," and thereby to fall against other 
beams. The présent Mr. Justice Lurton said : 

"Thus we hâve the négligence of the company in respect to its duty in fur- 
nishing a reasonably safe appUance and compétent fellow servants, concurring 
with the négligence of the défendant Calvin Guthrie in the management of a 
defective crâne, to brlng about the Injury to the décèdent." 

The charge of concurrent négligence seems to hâve been predicated 
upon an averment that the def ect in the machine was such as to make 
it uncontrollable, not by a compétent and skillful servant, but by the 
operator, who was alleged not to hâve sufficient skill and expérience 
for the purpose. 

Does the pétition in the instant case allège joint and concurrent nég- 
ligence, either by express characterization or by natural implication 
arising from the statement of the way in which the accident hap- 
pened? It alleged that the dépôt was constructed "on slanting 
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ground," with a platform between the dépôt and the track which was 
on a fill "on the slanting ground," the platform extending to the end 
and about 16 inches above the tops of the ties, its edge being so near 
the rails "that a train of cars passing would strike any one on the 
ties between the nearest rail and the edge of the platform." The rail- 
way Company was charged with négligence in failing to provide steps 
at either end of the platform for public access to the platform and 
dépôt, and in negligently providing as a means of approach thereto, 
for such public use, an open way over its lot alongside the dépôt and 
ends of the platform, thence up the side of the fill onto the ties, thence 
a necessary turn towards the platform and a sheer step up of 16 
inches to the top of the same, the latter being alleged to be too high 
at ail points except the side bordéring the track for any one to step 
up onto it from the ground. It is further alleged that the train in 
question was so negligently operated that it struck décèdent while go- 
ing to the dépôt on lawful business with the railway company's em- 
'ployé, and after he had gone over the route stated, up the side of 
the fill and onto the ties, and had made the necessary turn and was 
in the act of stepping from the ties onto the platform "up the éléva- 
tion of 16 inches" ; and that décèdent died from the efîect of the 
injuries suffered from the collision. 

While, according to this statement, the accident would not hâve hap- 
pened but for the négligent opération of the train, there is neither 
allégation nor necessary inference that it would not hâve happened but 
for the character of the approach provided to the dépôt and platform. 
Wc recognize that, if a charge of concurrent and co-operative négli- 
gence seems intended, a separable controversy does not resuit from the 
fact that separate causes of action might hâve been maintained, or 
that a separate défense might defeat a joint recovery (Powers v. Ches- 
apeake & Ohio Ry. Co., 169 U. S. 92, 96-97, 18 Sup. Ct. 264, 42 L. 
Ed. 673; Chicago, B. & Q. Ry. Co. v. Willard, 220 U. S. 413, 425, 
31 Sup. Ct. 460, 55 L. Ed. 521) ; nor because of the rule in Kentucky 
that where several negligencies are alleged recovery may be had if 
any one of them is proven. 

The question presented is a close one, and dépends entirely upon the 
construction to be put upon the pétition. The District Judge construed 
it as not intended to charge joint négligence; and this construction 
should not be overthrown in the absence of "clear conviction" of er- 
ror. Chicago Junction Ry. Co. v. King, 222 U. S. 222, 32 Sup. Ct. 
79, 56 L. Ed. 173 ; Seaboard Air Une v. Moore, 228 U. S. 433, 435, 
33 Sup. Ct. 580, 57 L. Ed. 907; Louisville & Nashville R. Co. v. 
Lankford (C. C. A. 6th Cir.) 209 Fed. 321, 325, 126 C. C. A. 247. 
We are not so convinced, and the amendment, made after the déniai 
of the motion to remand, was not so marked as, in our opinion, to de- 
mand a différent construction than placed upon the original pétition. 
We are thus constrained to hold the case removable. 

2. The direction of verdict. 

[4] It appeared that for about a month before the accident the de- 
ceased had been delivering, twice a week, butter and milk to one of 
defendant's passenger conductors on arrivai of the train at this dépôt; 
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and at other times during that period he had gone to the dépôt to re- 
ceive back from the conductor the vessels in which the produce had 
been delivered, and to receive pay therefor; and that this course had 
been followed with the knowledge and acquiescence, and in some re- 
spects the assistance, of the station agent. It further appeared that 
at the time of the accident the deceased was on his way to the dépôt 
to meèt this conductor on the business stated, and that the train was 
due to arrive about 25 to 30 minutes later ; that, just as the deceased 
was stepping from the ties onto the platform, he was struck and killed 
by defendant's spécial train, consisting of an engine and one car, which, 
according to the testimony given, was running at a high rate of speed 
and without the blowing of whistle until just as the deceased was 
struck. The direction of verdict is defended upon the ground not 
only that the deceased was contri,butorily négligent in crossing the 
track without due care for his own safety, but that, as he was not 
going to the dépôt on railroad business, défendant owed him no duty 
with respect to the opération of the train except to refrain from wan- 
ton or intentional in jury. 

Assuming, for the sake of argument, that défendant owed the de- 
ceased no duty with respect to the method of access to the dépôt, it 
by no means follows that the duty of ordinary care did not exist as 
respects the opération of trains over the spot in question ; for it ap- 
peared that the only way provided for reaching the dépôt platform 
was by way of the track crossing in question. Had the crossing been 
one not leading to the dépôt, but merely one which the public had been 
by the railway company long permitted to use, the company would be 
charged with the duty to exercise in the running of its trains ordinary 
care toward those using the crossing, and whose présence there was 
reasonably to be anticipated. Felton v. Aubrey (C. C. A. 6th Cir.) 
74 Fed. 350, 358, 20 C. C. A. 436; Tutt v. Illinois Central R. Co. 
(C. C. A. 6th Cir.) 104 Fed. 741, 744, 44 C. C. A. 320; New York, 
N. H. & H. R. Co. V. Kmetz (C. C. A. 2d Cir.) 193 Fed. 603, 606, 113 
C. C. A. 471. In the Aubrey and Tutt Cases the distinction between 
an obligation to maintain a crossing safe in itself and the duty to ex- 
ercise reasonable care to avoid injury, through the opération of its 
trains, to licensees whose présence might reasonably be anticipated is 
pointed out. The fact that the crossing was one leading to defend- 
ant's public dépôt, instead of one having no connection therewith, 
surely cannot be thought to lessen defendant's obligation in the run- 
ning of its trains thereover to use care commensurate with the situa- 
tion. The fact, therefore, that the business of deceased was not with 
the railroad company, but with its train employé, is not controlling. 
The duty of reasonable care would extend to a licensee crossing the 
tracks on the way to the dépôt upon any business, whether for railroad 
purposes or not. See Northern Pacific R. Co. v. Curtz (C. C. A. 9th 
Cir.) 196 Fed. 367, 369, 116 C. C. A. 403; and, as further bearing 
upon the duty owing a licensee, see the décisions of this court in EUs- 
worth v. Metheney, 104 Fed. 119, 122, 44 C. C. A. 484, 51 L. R. A. 
389, and Murch Bros. Construction Co. v. Johnson, 203 Fed. 1, 5, 121 
C. C. A. 353. 
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[5] There was testimony of one witness, who lived in sight of the 
dépôt and railroad track, that the train was running faster than any 
train she liad ever seen ; and there was testimony tending to show that 
no whistle was blown until just as the deceased was struck; also, that 
the place of the accident was within clear view of the engineer as 
far back as the curve later referred to. This testimony tended to 
show négligence on defendant's part, and verdict should not hâve been 
directed in its favor unless the évidence of contributory négligence, as 
matter of law, was clear. 

Upon the record, we think the question of contributory négligence 
was one of fact for the jury. The deceased was about 70 years of 
âge, although the évidence indicated that his sight and hearing were 
not impaired. True, the testimony was that the train could hâve been 
seen f rom the crossing in question f rom the time it rounded the curve, 
which was said to be from 100 to 150 yards from the dépôt; but if 
the train were running 60 miles an hour, as the jury might well bave 
tound, it would hâve required but a trifle over 5 seconds for the train 
to pass from the curve to the point where the coUision occurred ; and, 
if the curve were but 100 yards away, less than 4 seconds would be 
requirçd. There is no affirmative testimony as to whether or not de- 
ceased looked in the direction of the curve before crossing the track; 
for while two witnesses testified to watching the décèdent, the one 
from the time the train rounded the curve, the other from some later 
period, neither was asked by either party whether the deceased looked 
in the direction of the curve. In the absence of évidence on the sub- 
ject, it would be presumed that the deceased exercised due care to the 
extent of looking and listening for an approaching train. Baltimore 
& P. R. Co. v. Landrigan, 191 U. S. 461, 24 Sup. Ct. 137, 48 L. Ed. 
262; Rothe v. Penna. Co. (C. C. A. 6th Cir.) 195 Fed. 21, 26, 114 
C. C. A. 627 ; Pittsburgh, C, C. & St. L. R. Co. v. Scherer (C. C. A. 
6th Cir.) 205 Fed. 356, 359, 123 C. C. A. 484. Of course, if it is clear 
that had he seasonably looked he must bave seen the train in time 
to avoid collision, he would be held contributorily négligent because 
he would, in such case, be held affected by the information which his 
sensés, if used, would bave furnished him. 

In view of the testimony as to the speed of the train, that it was a 
spécial, that no regular train was then due, that the deceased had to 
come up the embankment before reaching the track, the intervention, 
at the most, of but a few seconds between the possible discovery of 
the train and the collision, and the lack of évidence as to whether, 
while engaged in stepping upon the platform, the position of deceased 
would bave been such as to bave offered a view of the rapidly ap- 
proaching train, it cannot well be said, as matter of law, from the prés- 
ent record, that the deceased in the exercise of due care knew or 
should hâve kiiown of the danger in time to escape the collision. 

The judgment of the District Court is accordingly reversed with 
cost, and a new trial ordered. 
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ESCANABA MFG. 00. v. O'DONNEMIj. 

(Circuit Court of Appeals, Sixtli Circuit. April 7, 1914.) 

No. 2,437. 

1. Négligence (§ 51*) — Dangeeous Pkemises — Licensees — Children — Caeb 

Requibed. 

Défendant operated a vvood manufacturing plant in a clty and main- 
tained on its property an asli pile on which the firemen dumped ashes 
from tlie boiler room every day. Plaintlff, a ehild of 10, with other 
eliildren who lived in the neighborbood, was in the habit of coming on 
defendant's premises and picking up chips and other waste wood scat- 
tered near the ash pile. On the morning of plaintifC's Injury, ashes had 
been wheeled out as usual, and the upper surface had cooled and whitened 
and did not look dangerous, but underneath the ashes vvere still hot 
Plaintiff, barefooted, undertook to walk over them in leaving defendant's 
premises, sank into the hot ashes, and was burned. Held that, thougU 
plaintiff was but a licensee, défendant, having knowledge of the fact that 
children were permitted to play on or about the ash pile, was bound to 
guard the pile or give warning of the danger. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. § 64; Dec. Dig. 
§ 51.*] 

2. Négligence (§ 136*) — Dangekous Premises— Reasonablb Cabe — Ques- 

tion FOR JUKY. 

Where a child of 10 while passlng over an ash pile on defendant's 
premises. In accordance with a license to enter, sank Into the ashes and 
was burned, whether défendant was négligent in handling the ashes was 
for the jury. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. §§ 277-353 ; Dec. 
Dig. § 136.*] 

3. Trial (§ 194*) — Instructions — Province op Jury — Contbibutobt Nég- 

ligence. 

Plaintiff, a child of 10, with certain companions entered defendant's 
engine room and was direeted by the engineer to leave the premises and 
go home. He took them to the door, pointed out a roadway which would 
take them off defendant's grounds, and told them to foUow a path. The 
driveway ran past and along an ash pile over which was a short eut off 
defendant's premises toward plaintlff's home. Plaintiff testifled that 
there was a path leading from the driveway over the ashes in her di- 
rection, and that she thought she was foUowing instructions when she 
left the driveway and took the path. As she was passing over the ashes, 
she sank into them, and was burned. The court chargea that, if after 
plaintiff received the engineer's instruction she left the path and went 
over the ash pile, she would be négligent and could not recover. Held, 
that the true theory of such submission was that. If the "path" which 
she was direeted to follow meant only the driveway along the ash pile, 
then to do what she did would be négligence, but, if the englneer's direc- 
tion meant or was received to mean that she should follow the supposed 
path across the ashes, then she would not be négligent unless she left the 
path and went on trackless ashes on either side, and hence the giving 
of such instruction did not require a finding that plaintiff was négligent 
as a matter of law. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 413, 436, 439-441, 
446-454, 456-466; Dec. Dig. | 194.*] 

In Error to the District Court of the United States for the North- 
ern Division of the Western District of Michigan; Clarence W. Ses- 
sions, Judge. 

> 

•For other cases see same topio & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Action by Leona O'Donnell, by John L. Loell, her next friend, 
against the Escanaba Manufacturing Company. Judgment for plain- 
tiff, and défendant brings error. Afifirmed. 

A. H. Ryall, of Escanaba, Mich. (G. R. Empson, of Gladstone, 
Mich., of counsel), for plaintiff in error. 

H. J. Rushton, of Escanaba, Mich. (N. C. Spencer, of Escanaba, 
Mich., of counsel), for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. The plaintiff below was, at the time 
of the accident, a girl 10 years of âge. The manufacturing company, 
with its plant and storage space, occupied some 20 acres of ground 
in the city of Escanaba. Every day its firemen wheeled out the ashes 
from the boiler room and dumped them on its ash pile. This pile 
was approximately circular, 50 feet in diameter, and varying in shape 
and in height as the ashes accumulated or as they were occasionally 
taken away by cars on the adjacent railroad track. On the morning 
of this particular day, ashes had been wheeled out as usual, and, also 
as usual, the upper surface of the f resh ashes had cooled and whitened 
and did not look dangerous, while beneath the surface they were still 
very hot. The little girl, barefooted, undertook to walk over them, 
sank into the hot ashes, and was burned. For the resulting damages, 
this action was brought. 

The case must, for most purposes, now be considered from the view- 
point of plaintiff's évidence and the most favorable inferences that 
can reasonably be drawn therefrom, and it should be noted that the 
girl was not a trespasser upon the gênerai premises ; the company's 
utmost contention is that she was a mère licensee. The factory was a 
wood-working plant, and fragments of wood of différent kinds were 
continually scattered in ail parts of the grounds. The neighborhood 
children, and this little girl among them, were in the habit of coming 
on the premises with baskets and picking up chips and other waste 
wood. This was with the knowledge and approval of the company; 
indeed, it was not without benefit to the company, for its own labor 
of keeping its premises properly clean was somewhat diminished. 
More or less of such waste wood was to be found upon the part of 
the premises lying alongside this ash pile, and the évidence of custom 
and acquiescence must be considered as extending to that précise lo- 
cality. The girl's présence on the gênerai premises and in this im- 
médiate locality was therefore fully justified. In addition, she testi- 
fied that, as they were so picking up wood, the children were in the 
habit of playing on this ash pile, which formed a sort of a hill along- 
side their woodpicking ground, and that the company's manager fre- 
quently saw them playing there and had made no objection, but in-- 
stead had seemed to approve by asking them if they were having a 
good time, and such questions as that. 

[1] The trial court submitted the case to the jury, a verdict for the 
girl was found, and the défendant company brings error. The chief 
complaint is that the case should not bave been submitted, because the 
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Company was under no obligation to the girl, either to keep this place 
safe for her to walk upon or to warn her of the hidden danger. The 
plaintiff's counsel insisted that she was upon the ash pile by invita- 
tion ; the défendant urged that the testimony tended to show nothing 
more than a license ; and it is charged that it was error to submit the 
case on the mistaken theory, and to charge, as the court did : 

"If the défendant permitted children to play or to be upon the ash heap, 
it was its duty either to put up some guard or warning, or to give a warning 
to the children of the danger that there existed, because a person cannot in- 
vite another into danger without becoming liable." 

This charge put upon the défendant the same burden of duty toward 
plaintiiï as if it had expressly invited her; and, because of the dis- 
tinction usually drawn between the owner's liability for injury to one 
who is on his premises merely by permission and his liability to one 
who is there by invitation, it follows that the charge was erroneous, 
unless the supposed conduct of défendant was tantamount to an in- 
vitation, or unless, under the spécial facts of this case, the usual dis- 
tinction in measure of duty did not exist. 

The charge, as a whole, including other parts not quoted, did not 
impose upon défendant the duty to guard or warn merely because 
plaintiff had been, on one occasion, permitted to play there ; it re- . 
quired the jury to find that this playing had been accustomed and 
habituai, and in substance the stated duty was based on the hypothesis 
that the ash pile had, with the defendant's acquiescence, become the 
children's playground. With référence to a child of this âge, both in 
the efïect upon her mind and in the resulting exposure to péril, we are 
not sure that there is real difiference between the kind and extent of 
acquiescence above recited and an express invitation; but we think 
the case may well be decided without touching that question. In Ells- 
worth V. Metheney, 104 Fed. 119, 121, 44 C. C. A. 484, 51 L. R. A. 
389, Judge (now Mr. Justice) Day, speaking for this court, had oc- 
casion to consider and apply the rule of liability for injury to a li- 
censee, and it was held that where the owner of the premises, know- 
ing the customary use by the licensees, installs or permits a new dan- 
ger not so obvions as to carry its own warning, and does not guard 
against or give notice of this new danger, he is subject to the same 
rule of liability which the Suprême Court, in Bennett v. Railroad 
Co., 102 U. S. 577; 26 L. Ed. 235, had declared applicable in case of 
invitation, and which this court, in Felton v. Aubrey, 74 Fed. 350, 
359, 20 C. C. A. 436, had approved in a case of customary use un- 
der license accompanied by the création of a new péril. We hâve 
recently applied the same rule under other circumstances, in Murch 
Co. v. Johnson, 203 Fed. 1, 121 C. C. A. 353 (and see De Haven v. 
Hennessey [C. C. A. 6] 137 Fed. 472, 476, 69 C. C. A. 620, and Triv- 
ette V. C. & O. Ry. Co., 212 Fed. 641, 129 C. C. A. 177,, opinion this 
day filed). 

It is true that the danger from the hot ashes was not a new péril 
in exactly the same sensé as the danger involved in Ellsworth v. 
Metheney or Murch v. Johnson; but we see no satisfactory distinc- 
tion in principle. A similar danger had been created and had passed 
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away the day before, and so of each prior day; Dut yet the danger 
which did the harm was temporary, it would not hâve existed at the 
moment of injury, unless it had been newly created; and, vvhen we 
come to consider such a situation with référence to children customa- 
rily permitted to play on the ash pile, we are satisfied that, in the 
language of Judge Day, "sound morals and just treatment demand 
that the licensee shall hâve notice of the new danger which he is Hkely 
to encounter in using the premises." 

The form of the charge is criticised because the questions whether 
the danger was a new one and' was not appreciated by the plaintiff 
were not left to the jury. Thèse conditions might well hâve been in- 
cluded by the judge in the hypothesis he put to the jury ; but neither 
by request nor exception was attention called to this précise point, 
and the counsel and the court probably joined in assuming that the 
plaintiff neither understood nor was bound to understand this con- 
cealed danger, and that the jury would take the instruction as refer- 
ring to that character of danger. 

Several décisions of the Michigan Suprême Court, resulting ad- 
versely to the claims of children for injuries suffered on premises 
where they were playing, hâve been brought to our attention, and we 
are urged to say that the question involved hère relates to the rights 
of a licensee upon real estate and so is a matter of local law upon 
which we shouîd follow the state décisions. However this may be, 
we do not find that there is any settled rule in Michigan in conflict 
with that adopted by the trial court in this case. Hargreaves v. Dea- 
con, 25 Mich. 2, Formall v. Standard Oil Co., 127 Mich. 496, 86 N. 
W. 946, and Ryan v. Tower, 128 Mich. 463, 87 N. W. 644, 15 L. R. 
A. 310, 92 Am. St. Rep. 481, dépend more or less upon the contribu- 
tory négligence of the parents, the absence of any permission of de- 
fendant to be upon the premises, or lack of évidence that the children 
were customarily allowed to be upon the dangerous part of the prem- 
ises as distinguished from merely using a path through other parts. 
While thèse cases and others tend to establish a narrow rule of liabil- 
ity, Judge Cooley's opinion in Powers v. Harlow, 53 Mich. 507, 19 N. 
W. 257, 51 Am. Rep. 154, treats of facts very closely analogous to 
those hère involved, and he déclares, we think, a rule wholly consis- 
tent with the submièsion to the jury arîd the recovery in the instant 
case. 

[2] We hâve concluded there was évidence to sustain a finding of 
duty resting on défendant; we think there was also some basis for 
finding a breach of this duty. It will not do to say that, merely be- 
cause the ashes were deposited on this day in the regular and ordinary 
way, such conduct could involve no négligence. The fact that chil- 
dren of this âge were permitted to play on this ash pile was one of the 
conditions to be remembered in determining whether the employés 
used due care in depositing the ashes as they did. The defendant's 
employés were bound to keep in mind when they deposited the ashes 
that children might not understand or remember how dangerous ap- 
parently harmless ashes might be; and, when once it is assumed that 
défendant expected the ash pile to be used for a children's playground, 
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it is clear to us that the question of reasonable care in handling hot 
ashes thereon was a question for the jury. 

[3] There is one other question requiring attention : Shortly before 
the accident, the girl and her companions had been found in the en- 
gine room, and had been told, by the engineer, to leave the premises 
and go home. He took them to the door, pointed out the roadway or 
driveway which would take them off the grounds, and told them to 
follow the path. This driveway ran past and alongside the ash pile, 
and to turn from the roadway across the ash pile would hâve been 
a short eut off the premises toward the girl's home. She says there 
was a path leading from the driveway up through the ashes, in her 
desired direction, and that she thought she was following instructions 
when she left the driveway and took this path, but, in fact, it led 
her into trouble. At the defendant's request, the judge charged the 
jury that if, after she received this instruction, she left the path and 
went upon the ash pile, she was guilty of contributory négligence and 
could not recover. The défendant now urges that she confessedly 
did the thing which was declared to be, and which was, contributory 
négligence, and so that no question of fact was left. We do not think 
the instruction was so intended. The true theory of submission was 
that if the "path" which she was directed to follow meant only the 
driveway alongside the ash pile, then to do what she did would be nég- 
ligence; but if this direction meant, or if as given to and received 
by this child it could mean, for her to follow the supposed path across 
the ashes, then she would not be négligent, unless she left that path 
and went out upon trackless ashes on either side. This, we think, 
was the fair meaning of the instructions, and this last thing she says 
she did not do. Her contributory négligence was not beyond dispute. 

The whole case came down to the simple issue whether défendant 
should hâve known that the girl was likely to be upon the ash pile 
with defendant's implied permission, and, if so, whether it exercised 
reasonable prudence to prevent injury to her. If the verdict did not 
do justice, it is because it was against the weight of the évidence. 
That it was, seems to hâve been the opinion of the District Judge; 
but the only remedy in such case is an appeal to the discrétion of the 
court for a new trial ; and that appeal, apparently, was not made. 

The judgment must be affirmed, with costs. 



ODELL MFG. 00. v. TIBBETTS. 

(Circuit Court of Appeals, First Circuit March 12, 1914.) 

No. 1044. 

L Mastbb and Servant (§§ 286, 289*) — Négligence — Contbibittobt Nbgu- 
6ENCK — Question foe Jubt. 

Wàere décèdent, a servant in defendant's factory, was found dylng, 
with his left arm and neck broken, near an unprotected shaft, but no one 
saw the accident, and there was no proof as to the précise way In whVîh 
it occurred, the questions of defendant's négligence and decedent's coa- 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 lo date, & Rep'r Indexes 
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tributory négligence were for the jury. Griffin v. Overman Wheel Co., 61 
Fed. 568, 571, 9 0. 0. A. 542, applied. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1001, 
1006, 1008, 1010-1015, 1017-1033, 1036-1042, 1044, 1046-1050, 1089, 1090, 
1092-1132 ; Dec. Dig. §§ 286, 289.*] 

2. Appeal and Eerob (§ 242*) — Misoonduct of Cottnsel — Objections — 

Pbesentation to Tkial Couet. 

Objections to certain statements of counsel In argument cannot be re- 
vlewed, where it does not appear that the trial court took any action, or 
was requested to take action, with référence tliereto. Crumpton v. United 
States, 138 U. S. 361, 11 Sup. Ct. 355, 34 L. Ed. 958, applied. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1417- 
1425 ; Dec. Dig. § 242.*] 

3. CouETs (i 356*) — Motion fob New Trial — Dental — Review. 

Since, under the fédéral practice, the trial judge has spécial authorlty 
to grant a new trial, on account of matters of conflict of évidence, a 
fédéral appellate tribunal vi'ill not reverse an order denying a new trial • 
on such ground except in an extrême case. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 937; Dec. Dig. 
S 356.*] 

4. Trial (§ 256*) — Instetjotions— Specific Instructions — Dutt to Reqxjest. 

Where décèdent, an employé in defendant's paper mill, was killed by 
an unprotected shaft, and it was claimed that shortly before defendant's 
superintendent had promised décèdent to protect the shaft, and the court 
charged that it was for the jury to détermine whether the delay between 
the promise and the accident was reasonable or unreasonable, and, if un- 
reasonable, they should flnd for défendant, it was defendant's duty, if it 
desired more specific instructions on such subject, to request them. 

[Ed. Note.— For other cases, see Trial, Cent Dig. |§ 628-641; Dec. 
Dig. § 256.*] 

B. Master and Servant (§ 221*) — Injuries to Seevant — Dangeeous Ma- 
CHiNERT — Promise to Guard — Effect. 

Where an employé is especially engaged to work near an unguarded 
shaft, and is promised by the master that the shaft will be guarded, the 
master's engagement may be regarded as a protection to the employé un- 
til there is some express or otherwise specific change in the relation of 
the parties. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 638- 
640, 642-645 ; Dec. Dig. § 221.*] 

In Error to the District Court of the United States for the District 
of New Hampshire ; Edgar Aldrich, Judge. 

Action by Mary J. Tibbetts, as administratrix of the estate of Frank 
Tibbetts, deceased, against the Odell Manufacturing Company. Judg- 
ment for plaintifï, and défendant brings error. Affîrmed. 

George F. Morris, of Lancaster, N. H. (Drew, Shurtlefï, Morris & 
Oakes, ail of Lancaster, N. H., on the brief), for plaintiff in error. 

Robert C. Murchie, of Concord, N. H. (Alexander Murchie and 
Hollis & Murchie, ail of Concord, N. H., on the brief), for défendant 
in error. 

Before PUTNAM, DODGE, and BINGHAM, JJ. 

PUTNAM, Circuit Judge. The facts of this case so far as they are 
not in dispute, and, beyond that, so far as, for the purposes of this 

«'For other casea see same topic & § nombbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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writ ôf error, we are bound to accept the position of the plaintiff in 
errer, are as foUows: 

"This Is an action brought by Mary J. Tibbetts, administratrix of the es- 
tate of Frank Tibbetts, agalnst the Odell Manufacturing Company, to recover 
damages for causing the death of deceased on the 5th day of October, 1911. 
There was a trial, resultlng in a verdict for the plaintiff for $5,250. 

"ïhe Odell Manufacturing Company owns and opérâtes a paper mlU. In 
its mill Is what is known as a screen room, which Is separated Into two 
parts; one part containlng screens and the other dlgesters. The portion of 
the room containlng the digesters is separated from the screen room proper 
by a plank dam, so called, in the testlmony, rîslng elght inches above the 
floor. Around and under the screens the floor is always wet. More or less 
water and stock (wet pulp) spatters from the screens. 

"ïhe screens are in the form of large boxes standing on raised métal 
frames. Motion is transmitted to them by means of a shaft and knocker 
blocks underneath the boxes. Power is applied by a quarter-turn belt run- 
. ning from an overliead shaft and puUey to a puUey on the screen shaft, which 
shaft Is located under the screen boxes. The latter puUey is 22% inches 
from the frame of the screen. The width of the rim of the pulley is about 
9 Inches, and the belt about 7^^ inches. The bearing of the screen shaft is 
between the puUey and the frame of the screen about 5 or 6 Inches luslde of 
the Inner slde of the rim of the pulley. The dam between the screen room 
and the dlgester room is 5 feet and 2 Inches from the outer rim of the pulley. 
The diameter of the pulley is 22 Inches, and the rim is raised 4 inches above 
the floor. The screen near which the accident occurred was a corner screen 
in the screen room proper, and there is a walk between it and the south wall 
of the room. There are Windows in the room at that point, so that the light 
is 'first-class.' There was more or less water and stock on the floor between 
the dam and the pulley at the time of the accident. 

"To pass from the dlgester room between the screen and the wall a person 
would step over the dam in front of the screen and turn to the right, then 
again a llttle to the left, and straight aheud. In golng through this walk 
one would pass the pulley flrst, then between the frame of the screen and the 
wall. The pulley revolved toward the wall. 

"Tibbetts, the deceased, was a man 59 years of âge, and had worked for 
the Odell Manufacturing Company in the screen room abolit 12 years. At the 
time of hls death he was a screen repalrer. His dutles were to oil the screens, 
make minor repairs on them, such as could be made by one man, and keep 
the floor plcked up and cleaned. If there was any small job of repalrlng to 
do in the rootn it was hls duty td look after it. 

"The accident happened about 4 :30 p. m. on October 5, 1911. In the South- 
west corner of that portion of the room occupied by the digesters Is a toilet. 
Just prlor to the accident one Sllsby was occupied palnting the toilet, and one 
Patrick happened along there. Whlle the two men were talking, Tibbetts, 
the deceased, came along wlth hls oil can In his hand. ïhe three taiked a few 
minutes, wheu the men separated. Tibbetts started toward the ;::feen driven 
by the pulley. This pulley was about SO feet distant from the toilet room and 
in plaln view. In golng to hls work from ncr.r rlio toilet room Tibbetts walked 
straight towards the pulley. He could not help seelng It ail the time. In a 
minute or a minute and a half, Sllsby heard a noise like something hlttlng the 
floor. When he went out he found Tibbetts lying on the floor on hls left 
side, hls feet toward the wall, and head toward a pump which is to the riirht 
of the pulley as he approached it. He was Ij'ing lietween the dam and pnlley. 
Hls left arm and neck were broken. He was unconsclous, and dled wlthin a 
few moments." 

Aside from the above, there are no facts on which we can base a 
theory how the accident occurred. 

It is not disputed that the mill was constructed with a guard so far 
protecting the pulley that, if it had been in place, the accident involved 
hère would not hâve happened. It was out of place ; and it had entire- 
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ly disappeared for some time. Under the circumstances, however, it 
is not necessary for us to undertake to trace it. It is not disputed that 
it was primarily the duty of the défendant to hâve this guard in place, 
and that if it had been in place the accident which occurred would not 
hâve happened. 

It is also apparent that, on the face of the case, it was to a certain ex- 
tent the duty of the deceased to restore the guard ; but it is not shown 
that it was his duty to replace it if it had entirely disappeared. It is, 
however, also évident that if he had any duty in référence thereto it 
was suspended by the conversation with Moore, hereinaf ter ref erred to. 

[1] Varions théories were suggested by the défendant as to the 
manner in which the accident did in fact occur; but it may be said 
that it came about by Tibbetts coming in contact with the puUey, and 
that he would not hâve corne in contact with it if the guard had been 
in place. Beyond this, under thèse -circumstances, there being a lack 
of any real support to any theory as to the précise way in which the 
accident occurred which the court can recognize, as relieving the de- 
fendant, the practical application of the rules as to the proof of effi- 
cient négligence on the part of the défendant, and of contributory 
négligence on the part of Tibbetts, governs the case in favor of the 
plaintiff according to the practical results of Griffin v. Overman Wheel 
Ce, 61 Fed. 568, 571, 9 C. C. A. 542, decided by this court on April 5, 
1894, and of Southern Pac. Co. v. De Valle da Costa, 190 Fed. 689, 
700, 111 C. C. A. 417, decided by us on October 4, 1911. Inasmuch, 
therefore, and especially as, under the peculiar rules of the fédéral 
court, it rests on the défendant to prove négligence on the part of the 
injured employé, the position is not such that we can uphold the mo- 
tion of the défendant to direct a verdict in its favor which was submit- 
ted to the District Court, either on the alleged ground of lack of proof 
of efficient négligence on the part of the défendant or of proof of con- 
tributory négligence on the part of the deceased. This very much nar- 
rows down the positions of the défendant in this court on the proposi- 
tions to which we will call attention. 

[2] Complaint is made that the counsel for the plaintiff made cer- 
tain statements in his argument to the jury which call for a new trial. 
While the statements were hardly to be approved, it is not clear that 
they were of a character which, at any rate, would afford ground for 
exception, while it is clear that whatever objections the défendant had 
were not followed up. There is nothing in the record on this point 
except merely that the défendant excepted, or to show that the matter 
was submitted to the court in any proper form, or that the court re- 
garded the observations of counsel as harmful, while in ordinary 
cases like this it must appear that the trial court took some action, or 
was asked to take some. Crumpton v. U. S., 138 U. S. 361, 364, 11 
Sup. Ct. 355, 34 L. Ed. 958; Toledo R. Co. v. Howe, 191 Fed. 776, 
786, 112 C. C. A. 262; Devine v. Chicago, etc., R. Co., 194 Fed. 861, 
114 C. C. A. 607. 

Aside f rom what we hâve referred to, we do not find that there is 
any question presented in the record which requires our considération 
except what arose as foUows: 
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[3] It may hâve been that it was the duty of Tibbetts to hâve re- 
placed the guard, so that it may hâve been that the accident was the 
resuh of his own négligence in not replacing it. It is also plain that, 
on the face of the case, Tibbetts walked into the dangers with his eyes 
open, and knowing fully what they were. Whatever doubt there may 
be of any presumed négligence in not replacing the guard, both that 
and the point of assumed risk were met by the évidence of one Moore, 
who testified that before the accident occurred he heard a conversa- 
tion between Tibbetts and one Marshall, who appears to hâve been 
the defendant's "master mechanic," and as to whom it is not disputed 
that he had sufficient authority in the premises. The défendant dis- 
crédits the entire testimony of Moore; but a motion to the trial judge 
for a new trial was made, among other reasons, on that account, and 
the motion was denied. In the fédéral practice the trial judge bas es- 
pecial authority with référence to new trials on account of mère mat- 
ters of conflict of testimony. He hears the witness, and observes his 
manner, and can form an opinion with référence to his truthfulness, 
which no appellate tribunal can do. Therefore it would be an extrême 
case where a fédéral appellate tribunal would feel authorized, under 
such circumstances, to overrule a détermination of the trial judge of 
the kind described. 

Aside f rom that, the circumstances affecting the testimony of Moore 
are in no way of such a conclusive character that an appellate court 
could set aside the finding of a jury based thereon, even though it might 
think that if it held the place of the trial judge it would hâve done so. 
Therefore we must accept the testimony of Moore as given by him. 
He said that he heard a conversation between Tibbett^ and Marshall a 
while before the accident occurred. He does not positively fix the 
length of the intervening period. "Well," he says, "it was only just 
a few days or so." He had previously said that it was the week be- 
fore Tibbetts was killed. That was as well as he could locate it; and, 
in any event, his attempt to locate it was confused, so that it would be 
impossible for us to détermine on this record how long before the ac- 
cident the conversation occurred. 

The conversation he reports as follows: 

"Well, Tibbetts said that he should put his coat and hat on and ?o home 
If that guard was not put back there; and Dan [meaning Marshall] said: 
'You keep your hat on. I will hâve that guard put right back there.' " 

As reported by Moore, that was the end of the conversation. This 
went to the jury, and the jury found that the conversation as reported 
by Moore was correct. The only thing, further, we bave in the record 
concerning the matter is an extract from the charge of the judge to 
the jury on this point, covering two full printed pages, and closing as 
follows : 
"To thèse instructions the défendant duly and seasonably exeepted." 

It is not denied that the portion of the charge exeepted to was cor- 
rect so far as the gênerai rules regarding the effect of the conversation 
between Marshall and Tibbetts is concerned. The court charged, al- 
though not so pointedly as it might bave done, that it was for the jury 
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to détermine whether the delay between the conversation and the ac- 
cident was a reasonable or an unreasonable delay under the rules with 
référence to the effect of a notice of the need of repairs to obviate a 
dangerous condition of things. What the court said wound up as 
f oUows : 

"If you find that this Inducement was held out to Mm by the company or 
Its agents, and you find it was a reasonable thlng for Mm to go forwjird there 
as he dld, and he was injured by reason of the defect, theu he would be en- 
titled to recover, and there would be no arbitrary rule of law which would 
hold him to an assumption of the risk." 

[4] It will be noticed that in this charge there was no comment on 
the length of time that had elapsed, nor was the jury expressly di- 
rected even to ascertain what the length of time was, nor the détails 
of the évidence brought to their attention to enable them to do so. 
The charge generally was correct ; and the only point now brought to 
our attention is that it was insufficient on the proposition as to what 
the jury might or might not find to be a reasonable time under the 
rules. That this is one of the class of the cases where, in the fédéral 
practice, the détermination of what is a reasonable time is ordinarily 
for the jury cannot be disputed; and if the défendant had desired 
more spécifie instructions, or to bring to the attention of the court or 
jury the question which it now seeks to bring to our attention, it should 
hâve been more spécifie; and so this gênerai exception to two pages 
of a charge substantially correct cannot be availed of. 

[5] Moreover, this was not an ordinary case; but, as the record 
stands, there was an absolute promise on the part of the défendant in 
engaging Tibbetts to remain at work, and in agreeing to safeguard the 
place in case he did. It must be accepted to be true that on this ques- 
tion there are many éléments interposing as to what is a reasonable 
time, as, for example, where the hazard is imminent, a reasonable 
time would ordinarily be very short, while, as probably was the case 
hère, if the hazard is not imminent, it would be naturally protracted ; 
and while in a case like a repair which can be done in a f ew moments, 
a reasonable time would be very brief, in a case where a guard was to 
be supplied as apparently was the fact hère, it might also again be 
protracted. Yet, further, where an employé is especially engaged to 
work, notwithstanding a particular defect, coupled with a promise 
that the defect will be remedied, the engagement relating thereto might 
well be supposed to stand as a protection to the employé until there was 
some express, or some otherwise spécifie, change in the relations of the 
parties. Ail such things are generally for the jury and not for the 
court, especially not for the appellate court. 

Many topics were discussed at the bar ; but we think that we hâve 
disposed of those which are essential, and, indeed, of ail the proposi- 
tions raised by the assignment of errors which were finally insisted on. 

The judgment of the District Court is affirmed, with interest; and 
the défendant in error recovers her costs of appeal. 
212 F.— 42 
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COGDIIiL y. WHITING MFG. CO. 

(Circuit Court of Appeals, Fourth Circuit. February 12, 1914.) 

No. 1172. 

1. Courts (§ 352*) — Peacticb or State Courts — Motion foe Nonsuit — Mo- 
tion FOB Verdict. 

Wliere a motion liad been raade to instruct a verdict for défendant at 
the close of plaintlÊf's testimony, It was tbeu too late for plalutlfC to take 
a voluntary nonsuit, though such practice might be autliorlzed in the state 
courts. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 926-932; Dec. 
Dlg. § 352.*] 

2 Masteb and Servant (§ 159*) — Death of Servant — Défenses — Fellow 
Servant — Négligence — Compliance with Nondelegable Duty. 

Défendant may not avall itself of the défense of négligence of a fel- 
low servant if it Is in default in performing a nondelegable duty to fur- 
nish décèdent with a safe place to work, and such failure resulted in 
decedent's injury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 318- 
825 ; Dec. Dig. § 159.*] 

3. Masteb and Servant (§§ 286, 289*) — Death of Servant — Négligence — 
contributory negligence. 

In an action for death of plaintiff's Intestate by being struck by a log, 
alleged to hâve been negligently hauled by means of a cable attached to a 
steain winch, évidence held to requlre submission of the question of de- 
fendant's négligence and decedent's contributory négligence to the jury. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. §§ 
1001, 1006, 1008, 1010-1015, 1017-1033, 1036-1042, 1044, 1046-1050, 1089, 
1092-1132 ; Dec. Dig. §§ 286, 289.*] 

i. Master and Servant (§ 185*) — Death of Servant — Fellow Servant. 

Whether a superior is a fellow servant or a vice principal does not dé- 
pend on the mère fact that the négligent superior servant has control 
over and occupies a superior position to that In which an Injured servant 
is employed, but rather on whether the négligent servant is clothed with 
control and management of a distinct department and not a mère sep- 
arate pièce of work in one of the branches of service in a department. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 385- 
421 ; Dec. Dig. § 185.* 

Who are fellow servants, see notes to Northern Pac. R. Co. v. Smith, 8 
C. C. A. 668 ; Flippln v. Kimball, 31 C. C. A. 286.] 

6. Master and Servant (§ 287*) — Death or Servant — Négligence — Fellow 
Servant or Vice Principal — Question for Jury. 

Where décèdent, an employé In a gang constructlng a bridge, was struck 
and killed by a log which was being moved by a steam winch, alleged to 
have resulted from the négligence of the superintendent in faillng to give 
proper signais to shut off the power when the log stalled, and It appeared 
that the superintendent had gênerai charge of the érection of the bridge, 
giving orders as to when, how, and where the service of the men should 
be perfonned and when steam should be applled and shut off from the 
winch, whether he was a fellow servant or a vice principal was for the 
jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1034, 
1045, 1051, 1052, 1054-1067 ; Dec. Dlg. § 287.*] 

In Error to the District Court of the United States for the Western 
District of North Carolina, at Asheville ; James E. Boyd, Judge. 

•For other cases see same topio &. § ndmbeb in Dec. & Am. Dlgs. 1907 to date, & Eep'r Inaexea 
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-Action by J. W. Cogdill, as administrator of C. W. Cogdill, de- 
ceased, against the Whiting Manufacturing Company. Judgment for 
défendant, and plaintiff brings error. Reversed. 

The plaintiff in error instituted this action in the superior court of Swain 
county, N. C, and the same was by appropriate proceedings removed by the 
défendant in error, a nonresident corporation, Into the United States District 
Court for the Western District of North Carolina. 

Tiie case, as sliown by the plalutlff's testimony, the défendant introducing 
noue, brletiy is: That on the 24th day of January, 1911, plaintiff's intestate, 
C. W. Cogdill, was in the employ of the défendant as one of a force of 25 
or 30 lueu engaged in prepariug tlmbers for tlie construction of a low water 
bridge, some 400 yards long, across the Little Tennessee river, between the 
couuties of Swain and Graham, in said state; that, in order to remove the 
timbers that were beiug placed in the trestle of the work, a machine known 
as a skidder was used. The steam engine which furnished the. power was 
iocated on one side of the river, and the skidder on the other; there was a 
large cable run across the river on which a carriage ran attached to tongs, 
the tongs and carriage being connected by wire ropes. The method was to 
hitch the tongs in the log, and pull the sanne until it reached a point immedi- 
ately under the cable, when it was iifted and transferred across the river. 
Prior to transferring the logs to the cribbing, which was being built to sup- 
port the bridge and trestle, tbe logs were peeled, and it was part of the duty 
of plaintiff's intestate to assist in peeling the logs, and, when so peeled, to 
hook the tongs in them, when they would be pulled to the cable and trans- 
ferred to the position in which they were needed. That, on the day he was 
killed, plaintifC's intestate had been engaged, with other hands, in peeling 
logs. A log was peeled, the tongs liitched to the center of it, and a signal 
glven to the englneer to pull. That after steam was applied, and the log 
moved some 50 or 60 feet, the front end caught against another log, and the 
engine, continuing to pull on the cable, Iifted the rear end of the log, causing 
it to rise up 6 or 7 feet from the ground, when it deflected, swung against the 
plaintifC's intestate, and killed him. That Claud Day, on the day of the hap- 
pening of the accident, was superintendent in charge of the work for the de- 
fendant Company, and had full control and authority over plaintiff's intestate, 
and ail persons engaged in the work, with full power to employ and discharge 
them. That one McLaughlin was operating the engine used in the work. 
That Day gave directions by signal to the englneer when to start and stop 
the engine, and on this occasion gave the signal to go ahead. That several 
minutes elapsed after the log hung, during which the pulling on the same con- 
tlnued. That there was no obstruction between Day and the engineer, and 
nothing to prevent him from giving instructions to the engineer to shut off 
steam, and that, upon the deflecting of the log, the accident happened immedi- 
ately. 

The plaintiff averred that by reason of the négligence of the défendant in 
error in failing to fumish plaintiff's intestate a safe place In which to work, 
and with suitable tools, maehlnery, and appliances, and because of the négli- 
gence of said Day in failing to discharge his duties under the circumstances, 
and In negligently disch^rging his duties, his intestate lost his life, ail of 
which the défendant by its plea controverted, and Insisted in argument that 
the plaintiff lost his life by his own négligence and want of care. 

Issue being joined upon the pleadings, a jury was Impaneled ; and upon the 
conclusion of the plaintiff's testimony, the presiding judge Intimating that the 
plantiff's intestate and Claud Day, the defendant's représentative in charge of 
the work, were fellow servants, the défendant moved to instruct a verdict for 
the défendant, whereupon the plaintiff asked leave to enter a nonsuit, which 
motion the court overruled, and thereupon siistained the defendant's motion 
for a verdict for the défendant, and directed the Jury so to return their verdict, 
which being done, judgment was entered thereon, from which action the writ 
of error herein was sued eut 
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Julius C. Martin, of Asheville, N. C. (Frye & Frye, of Bryson City, 
N. C, and Martin, Rollins & Wright, of Asheville, N. C, on the brief), 
for plaintiff in error. 

Alf. S. Barnard, of Asheville, N. C, for défendant in error. 

Before PRITCHARD, Circuit Judge, and WADDILL and CON- 
NOR, District Judges. 

WADDIIyL, District Judge (after stating the facts as above). The 
assignments of error présent for the considération of the court but two 
questions: Whether the plaintiff had the right to take a voluntary 
nonsuit; and whether the court erred in directing the jury to find a 
verdict in favor of the défendant company, and entering judgment 
thereon. Thèse assignments will be considered in the order named. 

[ 1 ] First. Whatever may be the right of the plaintiff under the laws 
of North Carolina to take a voluntary nonsuit at the stage that the 
motion was interposed in the court below, such does not exist in the 
fédéral courts, even in cases arising in that state. In the case of Huntt 
Y. McNamee, 141 Fed. 293, 72 C. C. A. 441 (to which, with the author- 
ities therein cited, référence is especially made), a writ of error sued 
out from the Western district of North Carolina, this court gave much 
considération to the question, and under the ruling and décision therein 
reached, from which we see no reason to départ, the plaintiff in error 
was clearly not entitled to enter a voluntary nonsuit, and hence this 
assignment is without merit. 

[2,3] Second. This assignment présents for considération the cor- 
rectness of the ruling of the court below in holding that the plaintiff's 
intestate and Claud I)ay were fellow servants, and in instructing, upon 
the évidence adduced, a verdict for the défendant in error, and entering 
judgment thereon. The plaintiff averred that the défendant failed to 
furnish his intestate with a safe place to work, and with safe, suitable, 
and proper instrumentalities with which to perform his labor. Upon 
the plaintiff establishing this contention, the fact of whether or not 
his intestate and Claud Day were fellow servants would be immaterial, 
since the défendant could not avail itself of the défense of négligence 
of a fellow servant, if it was in default in complying with one of the 
nonassignable duties and obligations imposed upon it. This question, 
however, as well as that of whether or not the plaintiff's intestate and 
Day were fellow servants, can only be determined from the évidence, 
and upon a careful considération of the same, as shown by the state- 
ment above, we are nnable to concur with the view of the lower 
court, either that the deceased and Claud Day were fellow servants, or 
that a verdict should hâve been instructed for the défendant. On the 
contrary, it is well recognized that the subjects of négligence and con- 
tributory négligence are mixed questions of law and fact, and should 
hâve been submitted to the jury to détermine whether the disaster that 
befell plaintiff's intestate was caused by the defendant's want of due 
care or the intestate's contributory négligence. 

[4] Whether the plaintiff's intestate and Claud Day are fellow serv- 
ants, it is true is a question of law, determinable upon the facts ad- 
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duced, and, under our view, they are not fellow servants. Few subjeets 
hâve received.greater considération at the hands of the courts of last 
resort, state and fédéral, than this ; and it is well recognized, certainly 
under the décisions of the Suprême Court of the United States (North- 
ern Pacific R. R. Co. v. Peterson, 162 U. S. 346, 355, 357, 16 Sup. Ct. 
843, 40 L. Ed. 994 ; Santa Fé Pacific R. R. Co. v. Holmes, 202 U. S. 
438, 26 Sup. Ct.-676, 50 L. Ed. 1094; Turner v. Lumber Co., 119 N. C. 
387, 26 S. E. 23 ; Wade v. Contracting Co., 149 N. C. 177, 62 S. E. 919 ; 
Hipp V. Fiber Co., 152 N. C. 745, 68 S. E. 215 ; Richmond Granité Co. 
V. Bailey, 92 Va. 554, 24 S. E. 232 ; Labatt on Master and Servant, §§ 
574, 575) that the rule of the nonliability of a master is not founded 
upon the mère fact that the servant guiUy of neglect had control over, 
and was of superior position to that occupied by, the servant who was 
injured by his négligence, but the true rule as stated in Northern Pa- 
cific R. R. Co. v. Peterson, supra, 162 U. S. 355, 16 Sup. Ct. 846, 40 
L. Ed. 994, is: 

"That in order to form an exception to ttie gênerai rule of nonliability the 
person wtiose neglect caused the injury must be 'one who was clothed with the 
control and management of a distinct department, and not a mère sépara te 
pièce of work in one of the branches of service in the department' This dis- 
tinction is a plain one, and not subjeet to any great embarrassment in de- 
terminlng the fact in any particular case." 

[5] In that case it was held that a section foreman of an extra gang 
of laborers, 13 in number, engaged in putting in ties and assisting in 
keeping in repair three sections of a road, with power to hire and dis- 
charge the hands, and aiding and assisting the regular gang of work- 
men on each section as occasion demanded, was not such a superintend- 
ent of a separate department, nor a person in control of such a dis- 
tinct branch of the work of the master, as would render the master lia- 
ble to a coemployé for his neglect, and that he was in fact, as well as 
in law, a mère fellow workman. That case, however, and other like 
cases, applying to dififerent sets of employés in the common and gên- 
erai conduct of a railroad company's business, in our opinion décides 
nothing contrary to the views herein expressed. This is not a case of 
a person doing a separate pièce of work in one of the branches of the 
service in a department, but is one distinct and single business within 
itself. The master was engaged in the construction of a bridge 400 
yards long, across a river, with 25 or 30 men employed, a steam 
engine on one side of the river, and logs to be used in connection with 
the construction of the bridge, on the other side, the same to be moved 
by steam power ; and the entire work was under the gênerai direction 
and supervision of a single head, namely, Claud Day, who superin- 
tended the érection of the bridge, giving orders what the men should 
do, when, how, and where the service should be performed, and when 
steam should be applied and shut ofi, giving the latter orders by 
signal and direction from across the river to the engineer. A non- 
resident corporation was engaged in this enterprise, which required 
the exercise of skill and judgment in the performance of a délicate, 
dangerous, and important undertaking, in which the lives of many per- 
sons were constantly jeopardized; and to say that there was no direct- 
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ing head on the ground, or some person of responsibility employed in 
connection with the business, who could speak for and on behalf of 
the master, would be to carry the doctrine of fellow servant to an ex- 
tent dangerous in the extrême. If Day was not a fellow servant with 
plaintifif's intestate, then there can be no doubt of the error of the 
lower court in taking the case from the jury, as in that event, assuming 
the appliances and premises to hâve been safe and sufficient, it would 
clearly turn upon the correct solution of whether the injury arose to 
the plaintifif's intestate because of his want of proper care, or négli- 
gence and omission on the part of Day, seasonably to hâve anticipated 
the danger of the plaintifif's intestate and others, arising from the con- 
stant forcing by steam of the end of one log against other logs in the 
line or within the track of the one being puUed at the time. He should 
hâve known that the way was clear for the log to move before giving 
the signal to the engineer to start, and he was in a position, and saw, 
upon this undisputed testimony, the obstruction to the log's progress, 
and its failure to go forward, and hence should hâve signaled to the 
engineer, alone under his control, and at least 500 yards away, to eut 
ofif steam. Thèse questions of whether the disaster was brought about 
from the failure and omission of this superintendent to perform his 
work or the failure of plaintifif's intestate himself to exercise proper 
care to avoid the danger were facts for the jury to pass on, and u^xin 
the correct détermination of the same the right of recovery depended, 
and the court should not hâve withdrawn them from their considéra- 
tion. 

It follows from what has been said that the décision of the lower 
court should be reversed, and it is so ordered, at the cost of the de- 
fendant in error. 

Reversed. 



EASTMAN et al. v. ARMSTRONG-BYED MUSTC CO. 

(Circuit Court of Âppeals, Elghth Circuit. Pebruary23, 1914.) 

No. 3897. 

1. LOTTEEIES (§ 3*) ELEMENTS. 

The tliree éléments of a lottery are: First, prize; second, considéra- 
tion ; and, thlrd, chance. 

[Ed. Note. — For other cases, see Lotteries, Cent. Dig. § 3; Dec. Dig. 
§ 3.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4245-4252 ; vol. 
8, pp. 7710, 7711.] 

2. PosT Office (§ 34*) — Misuse of Mails — Lotteey — Piano Advbrtising 

SoHEME — GiFT Enterprise. 

Complainant advertised to glve away one piano and to sell two others at 
what appeared to be less than half their retail value to persons who would 
solve a 15-square puzzle, declaring in the advertisement that there was 
positively no lot or chance connected with the solving of the probleni, 
whlch was a conte.st of skill, and that the neatest correct solution would 
be awarded the piano, and the other awards would be distributed in or- 

'For other cases see saine topic & § numbbe In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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fler of merit. The majorlty of the answers were fllled out on the regular 
advertisement ; some were on separate papers ; and a number were unique 
In design, some being on burnt wood, some In the shape of pillows wlth 
the problem worked out In embroidery, etc. The unique designs exceeded 
the 105 entltled to spécial awards, and the judges made the spécial awards 
ail on thls class of answers; the first flve belng glven the prizes prom- 
Ised, and each of the next hundred were awarded a voucher good for $117 
on the purchase of a piano from complalnants before a speclfled date. To 
each of the other contestants an award was made of a voucher for $105. 
neld, that such seheme was not a lottery, withln Pen. Code, § 213 (Act 
March 4, 1909, c. 321, 35 Stat. 1129 [U. S. Comp. St. Supp. 1911, p. 1652]), 
prohlblting the use of the mails In the furtherance of any lottery, glft en- 
terprise, or slmilar seheme ofEering prizes dépendent In whole or in part 
on lots or chance, etc. ; the term "chance" being construed in connection 
with the Word "lot" and wlth the words "lottery, glft enterprise, or simi- 
lar seheme," under the maxlm "noscitur a socUs." 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 54; Dec. Dig. 
§ 34.* 

Nonmailable matter, see notes to Southern Ey. Co. v. Shaw, 30 0. 0. A. 
79 ; McCarthy v. United States, 110 C. C. A. B48.] 

3. Post Office (§ 34*) — Misusb of Mails — Feaud. 

That complainant advertised to give away one piano valued at $350 and 
to sell other similar pianos at a réduction of $105 and more to persons 
sending in the neatest correct answers to a 15-square puzzle, and. that the 
pianos so advertised and sold cost complainant at Wholesale only $130, so 
that, if sold at retaU for $350, complainant would make a profit of 170 
per cent., did not, In the absence of further explanation, show such fraud 
as would preclude complainant from an injunction to rèstrain the post- 
master from excluding complalnant's correspondence wlth persons. an- 
swering advertisements from the mails. 

[Ed. Note.— For other cases, see Post Office, Cent Dig. § 54; Dec. Dig. 
S 34.*] 

Hook, Circuit Judge, dissentlng. 

Appeal from the District Court of the United States for the Western 
District of Oklahoma ; John H. Cotteral, Judge. 

Suit in equity by the Armstrong-Byrd Music Company, a corpora- 
tion, against H. G. Eastman, as postmaster of Oklahoma City, 0kl., 
and others. Decree for complainant, and défendants appeal. Affirmed. 

Isaac D. Taylor, Asst. U. S. Atty., of Guthrie, 0kl. (Homer N. 
Boardman, U. S. Atty., of Oklahoma City, 0kl., on the brief), for ap- 
pelants. 

Frank M. Lowe, of Kansas City, Mo., for appellee. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

SMITH, Circuit Judge. This was a suit in equity by the Armstrong- 
Byrd Music Company, a corporation engaged in the purchase and sale 
of pianos and other musical instruments at Oklahoma City, Okl., 
against H. G. Eastman, the postmaster, and John L. Graham, the as- 
sistant postmaster, at said city. An injunction was sought and obtain- 
ed f orbidding the défendants from refusing the plaintiff permission to 
mail certain letters, and défendants appealed. 

*For other cases see same topic & S numbbb in Dec. & Âm. Digs. 1907 to date, & Rep'r Indexas 
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It appears that the plaintîiï widely distributed the followîng circulav 




IF YOU CAN 

SOLVE 
THISPROBLEM 




As an advertisnijent we vnil give thèse awards absolutely and unconditionally ftee 
to persons sending in the NEATEST Correct Solution of the "FIFTEEN PROB- 
LEM." There is positively no lot or chance connected with the solution of this 
problem. It is a contest of SKILL. The NEATEST Correct Solution of the 
problem will be awarded the Piano, and the other awards will be distributed in the 
order of merit :-: :-: :-: :-: :-: 



FIRST AWÂRD 

A BEAUTIFUL UPRIGlfr PIANO 
V«be $350.00 



SECOND AWARD 

A $>» UrUGHT rUNO FOI 
tl2S 



nURD AWARD 

A $350 UrUGHT PIANO FOR 
$1» 



2 
5 

8 



FOURTH AWARD 

A HANDSOME VWUN OUITIT 



FIFTH AWARD 

AHANDSOHE GUHAK OinTIT 



And Ok Hndral A jdiiHuI Amiii 
la Ùt mti OM hudM Butot co^ 
rectKlalioai. ETeiybojyvb» kbJi 
a cornet uswar «31 bc mided. 



DIRECTIONS: — Take the numtwrs froin 1 -to 6 fncliujve and place thetn in the w]uares so that when added together 
vertically, horizontally, and diagonally, the total «iU be "FIFTEEN." No number can be uscd more than one time. 
Use this or a aeparate pièce o( matetial or paper. Write your oame and addreas plainly. On]y one solution wîll be 
reccived Irom oae familjr. 

Be sure your sotutioo il correct and niake it as neat as possible, {or much dépends on neatness as wetl as cor- 
rectncss. 

The names of the gentlemen who bare consented 10 «et as Judees is a gnarantce that the 'awards will b« dis* 
tributcd to those who are entitled to them. 

In case of a tie, the Judgea, being onable to décide between any two solutions, each wiU receive equal awardf. 



DONT DELAY, Scnd in Yonr Amwer Quick, Yoa May Get the Beantiful PJano! 

AU answers must be in our store on or before Thursday, May 9th, 1912. 

= BRDIG OR MAIL TOUR SOUmOH TO = 



ÂRMSTRONG-BYRD MUSIC CO. 



211 WEST VUS STREET 

OCLAHOMA Cmr. OKU. 



It appears that the H. P. Nelson Company, of Chicago, was aiding 
in this Project, and one of its employés, L. M. Chaney, was in actual 
charge of it and wrote this advertisement. When the time for filing 
answers had expired, and on or about May 10, 1912, the judges selected 
to détermine the contest met to détermine who had furnished the 
neatest correct solution. Thèse judges consisted of the présidents of 
two banks and the vice président of a third, ail of Oklahoma City. 
When they assembled, there were about 6,500 answers. Of thèse the 
vast majority were filled out on the original advertisement. Some were 
on separate papers ; but a number were very unique in design. Some 
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were on burnt wood, some in the shape of pillows with the problem 
worked out in embroidery, and the like. Thèse unique designs exceed- 
ed the 105 entitled to spécial awards, and the judges made the spécial 
awards ail on this class of answers. The first five were awarded the 
prizes promised. To each of the next hundred was awarded a vouch- 
er in the form of a draft by the H. P. Nelson Company, of Chicago, to 
Armstrong-Byrd Music Company, for $117, good only on the pur- 
chase price of a new piano until May 25, 1912, and to each of the other 
contestants a similar award was made of a voucher for $105. The 
Armstrong-Byrd Company then desired to mail to each of the contest- 
ants notice of the resuit, but the assistant postmaster, John L,. Gra- 
ham, under instructions from the postmaster, H. G. Eastman, refused 
to permit the mailing of said letters upon the ground that the entire 
plan rendered the scheme a lottery and gift enterprise based upon 
chance or lot under the Criminal Code, § 213, and section 499 of the 
Postal Laws and Régulations of 1902, as amended. 

It appears that, after the adoption of the Pénal Code, section 499 of 
the Postal Laws and Régulations was so amended as to correspond with 
section 213 of the Pénal Code, which is as follows: 

"Sec. 213. No letter, package, postal card, or circular concernlng any lot- 
tery, gift enterprise, or similar schéma offering prizes dépendent In whole 
or in part upon lot or chance ; and no lottery ticket or part thereof , or paper, 
certiflcate, or instrument purporting to be or to represent a ticket, chance, 
share, or interest in or dépendent upon the event of a lottery, gift enterprise, 
or similar scheme offering prizes dépendent In whole or in part upon lot or 
chance ; and no check, draft, blU, money, postal note, or money order, for 
the purchase of any ticket or part thereof, or of any share or chance in any 
such lottery, gift enterprise, or scheme ; and no newspaper, circular, pamphlet, 
or publication of any kind containing any advertisement of any lottery, gift 
enterprise, or scheme of any kind offering prizes dépendent in whole or in 
part upon lot or chance, or containing any llst of the prizes drawn or award- 
ed by means of any such lottery, gift enterprise, or scheme, whether said 
llst contalns any part or ail of such prizes, shall be deposited in or carried 
by the mails of the United States, or be dellvered by any postmaster or let- 
ter carrier. Whoever shall knowingly deposit or cause to be deposited, or 
shall knowingly send or cause to be sent, anything to be conveyed or de- 
llvered by mail in violation of the provisions of this section, or shall know- 
ingly deliver or cause to be dellvered by mail anything herein forbidden 
to be carried by mail, shall be fined not more than one thousand dollars, or 
imprlsoned not more than two years, or both ; and for any subséquent offense 
shall be imprlsoned not more than five years. Any person violating any 
provision of this section may be tried and punlshed either in the district 
in which the unlawful matter or publication was mailed, or to which it was 
carried by mail for dellvery accordlng to the direction thereon, or in which 
it was caused to be dellvered by mail to the person to whom it was ad- 
dressed." 

[1] It is agreed by the parties that the three éléments of a lottery 
are : First, prize ; second, considération ; and, third, chance — and it is 
conceded by the plaintiff that the first two éléments were présent. It 
is, of course, conceded that thèse prizes were not to be awarded upon 
lot, but it is claimed that they were to be awarded upon chance, and 
the sole question arising on the issues is whether there was such an élé- 
ment of it hère as to make the scheme a lottery. It must be borne in 
mind that this law like other laws must be construed in the light of 
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reason. Standard Oil Co. v. United States, 221 U. S. 1, 31 Sup. Ct. 
502, 55 L. Ed. 619, 34 L. R. A. (N. S.) 834, Ann. Cas. 1912D, 734; 
United States v. American Tobacco Co., 221 U. S. 106, 31 Sup. Ct. 
632, 55 L. Ed. 663. 

Attention is called by the défendant to the fact that section 213 of 
the Pénal Code provides that there shall be excluded from the mails 
any letter, package, postal card, or circular, concerning any lottery, 
gift enterprise, or similar schéma offering prizes dépendent in whole 
or in part upon lot or chance. 

While it is true that, if the scheme be a lottery, gift enterprise, or 
similar scheme, it is not necessary that it shall be determined wholly 
by chance, but if it rests upon a détermination in whole or in part by 
chance it is sufficient, yet it must be first a lottery, gift enterprise, or 
similar scheme, and even then the word "chance" is not used in its 
broadest signification. Originally there was considérable controversy 
as to the legality of life insurance policies because the ability to ma- 
ture them was dépendent upon the number of lapses, and it was con- 
tended that, as the number who would thus lapse was a matter wholly 
of chance, the policies were invalid, but it bas uniformly been held oth- 
erwise. So the giving of trading stamps, so called, is not a lottery, al- 
though the system is dépendent on how much the purchaser buys at 
some future time as to what article he can obtain from a trading com- 
pany. State v. Caspare, 115 Md. 7, 80 Atl. 606; State v. Felzer, 115 
Md. 7, 80 Atl. 614; City and County of Denver v. Frueauff, 39 Colo. 
20, 88 Pac. 389, 7 L. R. A. (N. S.) 1131, 12 Ann. Cas. 521; State v. 
Shugart, 138 Ala. 86, 35 South. 28, 100 Am. St. Rep. 17; Ex parte 
Drexel, Ex parte Holland, 147 Cal. 763, 82 Pac. 429, 2 L. R. A. (N. 
S.) 588, 3 Ann. Cas. 878; Ex parte West, 147 Cal. 774, 82 Pac. 434; 
State V. Dalton, 22 R. I. 77, 46 Atl. 234, 48 L. R. A. 775, 84 Am. St. 
Rep. 818; Young v. Commonwealth, 101 Va. 853, 45 S. E. 327; People 
V. Gillson, 109 N. Y. 389, 17 N. E. 343, 4 Am. St. Rep. 465. 

In McDonald v. Pacific Debenture Co., 146 Cal. 667, 80 Pac. 1090, 
it was held that, where the défendant promised to pay certain deben- 
tures in accordance with a given table, the plan had no such élément of 
chance or hazzard as to make it a lottery. 

In Lauder v. Peoria Agricultural & Trotting Society, 71 111. App. 
475, it was held that, where the lots in a subdivision were of equal 
value, one who bought a lot not described, but the exact lot was to be 
determined by a citizens' committee on f air grounds, the purchaser was 
bound by the contract. 

In People v. Fallon, 152 N. Y. 12, 46 N. E. 296, 37 L. R. A. 227, 57 
Am. St. Rep. 492, it was held that where parties paid an entrance f ee 
for their horses in a race, and the association from its own funds of- 
fered a prize, this was not a lottery. See Délier v. Plymouth County 
Agricultural Society, 57 lowa, 481, 10 N. W. 872. 

In Quatsoe v. Eggleston, 42 Or. 315, 71 Pac. 66, where, for the pur- 
pose of advertising a certain piano, the plaintiff agreed to furnish 3 of 
the instruments and 5,000 tickets, one to be given with each 25-cent 
purchase, each holder to bave one vote for each 25-cent ticket thus 
issued to him for a society, church, school, lodge, or person, and the 
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3 pianos to go to the 3 receiving the highest number of votes, it was 
held there was no élément of chance. The court said : 

"The awarding of the pianos, whlch are proposed to be given away as an 
advertisement, is not made by chance or lot, but by the affirmative, consclous 
act and will of the hold-ers of tickets obtained with goods purehased at the 
defendant's store." 

[2] It thus appears that it is not every conceivable chance which 
makes a transaction illégal, and that the word "chance," as used in the 
statute, must be construed in connection with the word "lot" and with 
the words "lottery, gift enterprise, or similar scheme." The maxim 
"noscitur a sociis" applies, and the meaning of the word "chance" is to 
be known or explained by its associâtes. As so construed, there was 
no élément of chance in this scheme or plan. When the judges assem- 
bled, the plaintifï gave them a copy of the advertisement and, without 
any admonition as to how it should be construed, told them to award 
the prizes in accordance with its terms. The fact, if it be a fact, that 
the judges misapprehended the technical meaning of the word "neat- 
ness" would not couvert into a lottery that which had no resemblance 
to a lottery. 

In our opinion the postmaster was erroneously advised that this en- 
terprise was a lottery, and none of the authorities cited by the attor- 
neys for the appellant, chiefiy Public Clearing House v. Coyne, 194 U. 
S. 497, 24 Sup. Ct. 789, 48 L. Ed. 1092, Brooklyn Daily Eagle v. Voor- 
hies (C. C.) 181 Fed. 579, State v. Shorts, 32 N. J. Law, 398, 90 Am. 
Dec. 668, People v. Lavin, 179 N. Y. 164, 71 N. E. 753, 66 L. R. A. 
601, 1 Ann. Cas. 165, and Stevens v. Cincinnati Times-Star Co., 72 
Ohio St. 112, 73 N. E. 1058, 106 Am. St. Rep. 586, seem to us to hâve 
any weight to the contrary, and the cases cited in the supplément to 
the brief by Judge Goodwin do not seem in point. 

[3] It is contended, however, that outside of the lottery features the 
transaction was such an illegitimate business enterprise or so tainted 
with f raud that the matter tendered for mailing in connection therewith 
should be excluded from the mails upon that ground. It is true that 
the record apparently shows that pianos at retail are sold at a very 
large profit. The piano given as the first prize at $350 cost at whole- 
sale $130, so that, if it was sold at retail at $350, it was sold at 170 per 
cent, profit; but it appears in the testimony of Mr. Armstrong that 
pianos are usually sold at a profit of about 133 per cent. It further 
appears that the H. P. Nelson Company, which was conducting the en- 
terprise, sold their $350 pianos to the plaintifï at $125, thus allowing 
180 per cent, profit. It nowhere appears that thèse profits were in 
excess of ordinary retail piano dealers' profits. L. M. Chaney, who 
wa.s the only witness examined on the subject, swears that the prices 
charged by the plaintifï were about $50 to $70 apiece less than charged 
by other houses. Enormous as thèse profits seem, without further ex- 
planation, we do not see why the plaintifï's mail should be excluded 
without excluding the mail of ail houses in the United States dealing 
at retail in pianos. It affirmatively appears that the vouchers given 
would so reduce the price of a $225 piano that it would sell at slightly 
less than cost. 
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Suffice it to say that the défense that this business was fraudulent 
is not pleaded, and while freely conceding that, if it conclusively ap- 
peared that it was fraudulent, we could not approve the granting of an 
injunction in furtherance of it, even though the défense was not plead- 
ed, no such showing is made hère as to justify the refusai to mail the 
plaintiff's letters, and much less to justify the refusai to mail them up- 
on the ground that they pertain to a lottery. 

In United States v. Samuel E. Moist, 231 U. S. 701, 34 Sup.Ct. 

255, 58 L,. Ed. , decided on January 5, 1914, some of the questions 

hère involved were sought to be presented to the Suprême Court, but 
for the reasons there indicated that court failed to pass upon them. 

The decree of the District Court is affirmed. 

HOOK, Circuit Judge (dissenting). Though the music company may 
not hâve been conducting a lottery or gift enterprise, still, if its scheme 
was clearly fraudulent, the postal authorities were right in denying the 
use of the mails, though the wrong reason was given at the time. I 
think it obvious that déception was at the foundation of the scheme, 
and that it was designed and well calculated to induce gênerai corre- 
spondence and an expenditure of time and labor without the compen- 
sation or "reward" that would be expected from the wording of the 
advertisement. Such things are to be judged by their natural efïect up- 
on those whose reliance and action are invited, especially when that 
efifect is designed; and we are not called upon to follow the authors 
into a nice construction of a shrewd arrangement of words. For ex- 
ample, a promise of a fine engraving of Washington may not be made 
good by a two-cent postage stamp. Hère it was said : "Everybody will 
be rewarded." More than 6,000 persons responded, and, when the time 
of fulfillment came, the rewards beyond the first 105 were so condi- 
tioned as to be practically worthless. There was more than a lack of 
ethics ; there was a def rauding. 

"As is manifest, people were to be led Into the deallng by the delusive ap- 
paratus of a promise known to be false when made." United States v. Moist. 

The expense, time, and labor of each, though relatively small, are 
enough for the law to notice. 



MALONE et al. v. ALDERDICE et al. 

(Circuit Court of Appeals, Elghth Circuit March 30, 1914.) 

No. 402L 

(Syllahus ty the Court.) 

L INDIANS {§ 13*) — Commission to Five Civilized Tbibes — JuRiaDicTiON — 

JUDGMENTS COKCLUSIVENESS. 

The Commission to the ITlve Civilized Tribes was a quasi judicial tri- 
bunal empowered to détermine who should be enroUed as citizens and 
freedmen of those tribes, what lands should be allotted to each, and in 
what way, and its adjudication of those questions and of every issue of 

•For other cases see same topic ê § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r' Indexes 
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law and fact It was necessary for It to détermine in order to décide them 
Is conclusive and impervious to collatéral attack. 

But its décision, récital, or report regarding issues wliose détermina- 
tion was not Indispensable to enable it to décide who should be enrolled, 
what land should be allotted to those enrolled, and how, is, in the ab- 
sence of spécial législation such as the Act of May 27, 1908, c. 199, 35 
Stat. 313, without judicial or other conclusive effect. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 30; Dec. Dig. 
§ 13.*] 

2. Indians (§ 13*) — Statutes (§ 267*) — Eetboactive Opération — Five Civil- 
IZED Teibes — Bnrollment — Recobd of Ages. 

The Commission had no jurisdiction in making its enrollment of the 
citizens and freedmen of the tribes to détermine and conclusively ad- 
judge their respective âges. 

In the détermination of rights which accrued and of the effect of trans- 
actions concluded prior to May 27, 1908, the enrollment records of the 
Commission are not conclusive évidence of the âge of any Indian citizen 
or freedman enrolled thereon. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. | 30; Dec. Dig. S 
13 ;* Statutes, Cent. Dig. §§ 350-359 ; Dec. Dig. § 267.*] 

Appeal from the District Court of the United States for the Eastern 
District of Oklahoma ; Ralph E. Campbell, Judge. 

Action by Lewis B. Malone and J. G. Rafter against J. H. Alderdice 
and M. Shultise. Judgment for défendants, and plaintiffs appeal. Af- 
firmed. 

John B. Campbell, of Muskogee, 0kl. (William O. Beall and John 
B. Meserve, both of Muskogee, Okl., on the brief), for appellants. 

Robert J. Boone, of Tulsa, Okl. (George C. Butte and S. H. Latti- 
more, both of Muskogee, Okl, and John H. Carter, of Tulsa, Okl., on 
the brief), for appellees. 

Before SANBORN and CAREAND, Circuit Judges, and RINER. 
District Judge. 

SANBORN, Circuit Judge. This case présents one question. In 
the détermination of rights which accrued and of the effect of trans- 
actions which were concluded prior to May 27, 1908, are the enrollment 
records of the Commission to the Five Civilized Tribes conclusive évi- 
dence of the âge of an Indian citizen or freedman recorded thereon? 
The Act of May 27, 190é, c. 199, § 3, 35 Stat. 313, provides that the 
enrollment records of the Commissioner to the Five Civilized Tribes 
"shall hereafter be conclusive évidence as to the âge" of any enrolled 
citizen or freedman of those tribes. Mariah Henderson was such a 
citizen and the parties to this suit hâve agreed that thèse are the ma- 
terial facts in this case : She was a minor when on September 1, 1898, 
she was enrolled a Creek citizen. The enrollment records show her 
âge to hâve been eight years at that time. The âge of her majority was 
18 years, so that according to thèse records she would hâve been of âge 
in September, 1908. The fact was that she was of âge on and prior to 
August 13, 1907. The défendants claimed title to lands allotted to her 
under a deed made by her for a valuable considération on August 13, 
1907, and the plaintiffs under a like deed of the same lands made by her 

*For other cases see same toplc & i ntimbbb in Dec. & Am. Bigs, 1907 to date, £ Rep'r Indexes 
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on October 8, 1908, for a similar considération. The plaintiffs contend 
that, although she was in fact of âge when the former deed was made, 
yet that deed was void because the enrollment records constituted con- 
clusive évidence that she was not 18 years of âge prior to September 
1, 1908. ■ 

[1] The Commission to the Five Civilized Tribes which made the 
enroUment of their citizens and freedmen was a quasi judicial tribunal 
empowered to détermine who should be enrolled and what lands should 
be allotted and in what way it should be allotted to every citizen and 
freedman, and its adjudication of thèse questions and of every issue 
of law and fact that it was necessary for it to détermine in order to 
décide tliese questions is conclusive and impervious to collatéral attack. 
But its détermination, récital, or report regarding issues not material 
to its answers to the questions who should be enrolled and vi'hat lands 
should be allotted to them and how, is, in the absence of spécial légis- 
lation such as the act of May 27, 1908, wjthout judicial or other con- 
clusive effect. Kimberlin v. Commission to Five Civilized Tribes, 104 
Fed. 653, 662, 44 C. C. A. 109, 118. 

The question in this case becomes, therefore, was it material to the 
answer to those questions for the Commission to décide and adjudge 
the exact âge of Mariah Henderson and when her minority would 
cease? In support of their argument for an affirmative answer to this 
question, counsel for the plaintiffs review the acts of Congress of 
March 3, 1893, c. 209, 27 Stat. 645 ; of June 10, 1896, c. 398, 29 Stat. 
339; of June 28, 1898, c. 517, 30 Stat. 495; of March 1, 1901, c. 676, 
31 Stat. 861 ; and of June 21, 1906, c. 3504, 34 Stat. 340. They chal- 
lenge our attention to the facts that the allotment of the lands of the 
tribes was based on the rolls of their citizens and freedmen prepared by 
the Commission, that section 21 of the Act of June 28, 1898, provided 
that "said Commission shall make such rolls descriptive of the persons 
thereon so that they may be thereby identified, and it is authorized to 
take a census of each of said tribes, or to adopt any other means by 
them deemed necessary to enable them to make such rolls" (30 Stat. 
503), that the Creek agreement of March 1, 1901, 31 Stat. 861, provided 
that ail citizens living on the Ist day of April, 1890, entitled to be en- 
rolled under section 28 of the Act of June 28, 1898, 30 Stat. 495, and 
ail children born to citizens so entitled to enrollment up to and includ- 
ing the Ist day of July, 1900, and then living should be placed on the 
rolls made by said Commission, and that the rolls so made when ap- 
proved by the Secretary of the Interior should be the final rolls of cit- 
izenship of said tribe upon which the allotment of ail lands and the 
distribution of ail moneys and other property should be made (section 
28, 31 Stat. 870), that allotment for any minor might be selected by 
his father, mother, or guardian in the order named and should not be 
sold during his minority, that allotments might be selected for pris- 
oners, convicts, and aged and infirm persons by their duly appointed 
agents and for incompétents by guardians, curators, or suitable persons 
akin to them (section 4, 31 Stat. 863), that sélections of homesteads for 
minors, prisoners, convicts, incompétents, and aged and infirm persons 
who could not sélect for themselves might be made in the manner pro- 
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vided in that act for the sélection of their allotments (section 7, 31 Stat. 
863), and that the acceptance of deeds of minors and incompeterits by 
persons authorized to sélect their allotments for them should bind such 
minors and incompétents to their assent to the allotment and convey- 
ance of ail the other lands of the tribe (section 23, 31 Stat. 868), and 
that the Act of June 21, 1906, provides that a permanent record book 
of the roUs should be made and that a copy thereof should be recorded 
in the office of the recorder of each recording district (34 Stat. 340). 

Upon thèse provisions of the act of Congress counsel base the prop- 
osition that the adjudication of the âge of each citizen, and especially 
of each minor, was indispensable to the décision of his claim to enroU- 
ment. The position is not without persuasive power when a gênerai 
view of this législation is taken, but when thèse statutes are analyzed 
and the real issue, the question whether or not it was essential to the 
détermination of the issue who should be enrolled that the Commission 
should adjudge when the minority of each minor would cease, is kept 
constantly in mind the force of the argument disappears. The provi- 
sion of the Act of June 28, 1898, that the Commission should make the 
roUs descriptive of the persons thereon so that they might be identified 
falls far short of granting jurisdiction to that Commission to adjudge 
conclusively on what day each minor on those rolls would attain his 
majority and thus to détermine when he could buy, sell and convey 
property f ree f rom the disqualifications of his minority. As well might 
it be claimed that the Commission's description on its roll of a maie 
as a female would conclusively adjudge that he was without right to 
marry a woman, or that the récital of the âges of minor heirs as a mat- 
ter of description in the record in a probate court of the administration 
and distribution to them of the estate of their ancestor would conclu- 
sively adjudge the time when their respective minorities would cease. 
This was not the purpose or the effect of this provision of the act of 
1898. It was limited in object and in resuit to the making of a de- 
scription of the persons enrolled for the purpose of their identification 
and not for the purpose of the final adjudication of the extent and lim- 
its of their disqualifications by reason of their respective âges or oth- 
erwise. 

It is true that it was necessary for the Commission to détermine in 
making its rolls whether or not certain applicants were bom before 
July 1, 1900, but that fact clearly gave it neither excuse nor power to 
adjudge the limits of the respective minorities of enrolled minors. 

[2] It is also true that in making, the allotments it was essential to 
the discharge of its duty that the Commission should décide at the time 
each citizen or freedman made his sélection of his allotment, and also 
at the time he made his sélection of his homestead, whether or not he 
was a minor in order to détermine whether his sélection must be made 
by himself or by another. But it was also indispensable for it to dé- 
termine at such times in each case and for the same reason whether or 
not the applicant was a prisoner, a convict, an incompétent, or an aged 
and infirm person. It was not, however, indispensable to the complète 
exercise by the Commission of its jurisdiction hère, nor had it the 
power to détermine how long after the sélection of any minor, pris- 
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oner, cohvict, incompétent, or aged and infirm persOn his disability 
would continue, and there are two unanswerable reasons why the pro- 
visions of the acts of Congress with référence to the allotments failed 
to give jurisdiction to the Commission conclusively to adjudicate by 
its enrolïment of the citizens and freedmen of thèse tribes their respec- 
tive âges and the time hmits of the respective minorities of the minors : 
First, none of those provisions granted jurisdiction to the Commission 
in making the enrolïment to adjudge the âges of the minors, nor was 
it necessary for that Commission in deciding who were citizens and 
freedmen to détermine anything concerning their âges except that they 
were born before July 1, 1900; second, none of the provisions regard- 
ing the allotments required the Commission to do, or granted it the 
power to do, more regarding the âges of those enrolled than to déter- 
mine at the times of his sélections whether each allottee was then a 
minor or otherwise disqualjfied, and this réquisition and power gave it 
no jurisdiction or authority to adjudge conclusively the extent or limits 
of their disqualification. And our conclusion is that the Commission 
to the Five Civilized Tribes had no jurisdiction in making its enrolï- 
ment of their citizens and freedmen to détermine and conclusively ad- 
judge their respective âges. The resuit is that in the détermination of 
rights which accrued and of the eiïect of proceedings which were con- 
cluded prior to May 27, 1908, the enrolïment records of the Commis- 
sion are not conclusive évidence of the âge of any Indian citizen or 
freedman. Hegler v. Faulkner, 153 U. s! 109, 117, 118, 14 Sup. Ct. 
779, 38 L. Ed. 653; Williams v. Joins, 34 0kl. 733, 126 Pac. 1013, 
1015 ; Perkins v. Baker (0kl.) 137 Pac. 661, 663. 
The court below was of this opinion, and its decree is affirmed. 



THE EXPRESS. 

THE S. L. CEO SB Y. 

(Circuit Court of Appeals, Second Circuit. February 10, 1914.) 

No. 193. 
Collision (§ 72*) — Steameb and Vessel at End of Pieb — Excessive Speed 

IN FOG. 

A steamer, which was approaching the Brooklyn plers In East River in 
a fog for the purpose of tying up, held in fault for a collision with a scow 
In a tow which was already lying at the end of a pier, as is the custom 
of the port in case of sudden fog, for not proceeding at moderate speed, 
"havlng careful regard to the existing circumstances and conditions," as 
required by article 16 of the Inland Rules (Act June 7, 1897, c. 4, 30 Stat. 
96 [U. S. Comp. St. 1901, p. 2SS0]). The tug in charge of the scow also 
held in fault for failing to give some notice of the présence of her tow, 
which extended for 300 feet across the ends of three plers, when she heard 
the fog siguals of the approaching steamer. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 102; Dec. Dig. 
i 72.* 

Collision rules, speed of steamers in fog, see note to The Niagara, 28 
C. C. A. 532.] 

•For other cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeal from the District Court of the United States for the East- 
ern District of New York. 

Suit in admiralty for collision by Albert Bleakly and others, own- 
ers of Scow 74, against the steamer Express, the New York, New 
Haven & Hartford Railroad Company, claimant, with the steam tug 
S. L. Crosby, the Cornell Steamboat Company, claimant, impleaded. 
Decree against the Express alone, and her claimant appeals. Modi- 
fied. 

J. T. Kilbreth, of New York City, for appellant. 
James J. Macklin, of New York City (De Lagnel Berier, of New 
York City, of counsel), for appellees. 

Amos Van Etten, of Kingston, N. Y., for the S. L. Crosby. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. December 24, 1910, while the tug S. L. 
Crosby was proceeding down the East River with three scows in tow 
tandem, a dense fog arose. The tug hung the tow up at the end of 
Fier 8 on the Brooklyn shore, where it lay strung out on the ebb tide as 
far as Pier 10. Subsequently, to make room for a vessel entering the 
slip between 8 and 9, the tug herself moved to the end of Pier 10 and 
there made fast. The steamer Express, while rounding the Battery 
on her way into the East River ran into the same fog and was crowd- 
ed over by other shipping to the Brooklyn shore, where her master 
determined to lay up until the weather cleared. She approached the 
Brooklyn piers diagonally, blowing fog signais as required by law, 
but did not discover Scow 74 lying at the end of Pier 9 until so close 
to her that she was unable, by going fuU speed astern, to avoid colli- 
sion. The blow was violent enough to do considérable damage to the 
scow, and those on the Express admit that if she had not struck the 
scow she would hâve run into the pier. The libelant filed this libel 
against the Express to recover the damages sustained by the scow, 
and the Express brought in the tug Crosby under admiralty rule 59. 
The District Judge entered a decree in f avor of the libelant against the 
Express, dismissing the pétition against the Crosby, with costs 

It is the practice in this harbor for vessels and tows in thick fog to 
tie up at piers as was done in this case. The only law on the si-\bject 
of lying at the end of piers is section 879 of the Greater New York 
Charter (Laws 1901, c. 466), which provides that such vessels may not 
recover damages for any in jury caused them by vessels entering or 
leaving any adjacent pier. This section does not apply tothe situation 
now under considération. 

We concur with the District Judge in finding the Express at fault 
for going at too great speed. Article 16 of the Inland Régulations re- 
quires vessels in a fog to go at a moderate speed, "having careful re- 
gard to the existing circumstances and conditions." Thèse were that 
ivi a crowded harbor other vessels would be likely to hang up at the 
end of piers until the fog cleared away, just as she herself intended 
to do. The witnesses from the Express testify, as is generally done 
in similar cases, that she only had just steerage way and could not bave 
212 F.— 43 



674 212 FEDERAL EEPORTEK 

gone slower. Other witnesses state that she was going at a rapid rate, 
and the injuries to the scow indicate that she could not hâve been go- 
ing at dead slow. The District Judge evidently so found, and we see 
no reason to differ. The rule is salutary, though occasionally involv- 
ing great hardship, that vessels moving in fog must do so at such a 
rate as will enable them to stop before striking any vessel which is 
herself observing the law. The Umbria, 166 U. S."404, 17 Sup. Ct. 
610, 41 L. Ed. 1053. 

We think, however, that the tug Crosby was also at fault. She was 
still in charge of the tow and bound to protect it. The Inland Régula- 
tions provide for no signal to be given by vessels tied up at the end of 
piers in fog. The measure of duty in such cases would seem to dépend 
upon the gênerai law of négligence. In this case those on the Crosby 
should hâve acted with ordinary care according to the circumstances. 
She had hung up her tow, some 300 feet long, so as to occupy the ends 
of ,two piers and obstruct two slips. To give the statutory signais 
might well confuse vessels navigating in the vicinity. Ail the, master 
of the Crosby claims to hâve done was to blow an alarm just as the 
Express loomed up. He must hâve known that other vessels would 
be likely to seek a safe berth at this point, just as he himself had done, 
and should bave been correspondingly watchful. When he heard the 
signais of the Express approaching he should hâve given her some 
timely notice of the présence of the tow. This he might hâve done by 
hailing, or by using a mégaphone, or by giving repeated taps on his 
bell or toots of his whistle as an alarm signal. We hâve imposed some 
such duty on tugs having charge of tows. Hughes v. P. R. R. (D. C.) 
93 Fed. 510; Id., 113 Fed. 925, 51 C. G. A. 555; N. Y. O. & W. R. R. 
V. Cornell S. B. Co., 193 Fed. 380, 113 C. C. A. 306. See, also, Mc- 
Caldin Brothers (D. C.) 117 Fed. 779. 

The decree of the court below is modified, and the court directed to 
enter a decree in favor of the libelant against both vessels, with costs, 
half costs of the court below and full costs of this court in favor of the 
Express against the Crosby. 



CAMBRIA S. S. CO. v. PITTSBURGH S. S. CO. et al. 

(Circuit Court of Appeals, Slxth Circuit. January 6, 1914.) 

No. 2386. 

CoLLisioiî (§ 130*) — Stjits roB Damages — Intebest — Rate. 

Where interest is allowed on damages recovered in a suit for collision 
or other maritime tort which occurred In inland waters within the jurls- 
diction of a state, the statutory rate of such state should be applied both 
as to interest on the amount of the recovery before decree and upon the 
decree. 

[Ed. Note. — For other cases, see Collision, Cent Dlg. § 284> Dec. Dig. § 
130.*] 

Appeal f rom the District Court of the United States for the Eastern 
District of Michigan; Arthur C. Denison and Clarence W. Sessions» 

J udges. 

•For other cases see same topic & § numbbe In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



CAMBEIA 8. S. CO. V. PITTSBURGH S. S. CO. 675 

Suils for collision by Frank M. Osborne and others, owners of the 
steamer John W. Moore, and the St. Paul Pire & Marine Insurance 
Company against the steamer Edward Y. Townsend, the Cambria 
Steamship Company, claimant, and by the Pittsburgh Steamship Com- 
pany as owner of the steamer Queen City against the Townsend and 
the Moore, and by Jerrainy Mcintyre, administratrix of the estate of 
Duncan Mcintyre, deceased, against ail three vessels. Decree against 
the Townsend alone (189 Fed. 653), and her claimant appeals. Modi- 
fied and affirmed. 

Brown, Ely & Richards, of Buffalo, N. Y., for Cambria S. S. Co. 

H. D. Goulder and F. S. Masten, both of Cleveland, Ohio, for Os- 
borne and others. 

F. H. & G. L. Canfield, of Détroit, Mich., for cargo of the Moore. 

H. A. Kelley, of Cleveland. Ohio (Hoyt, Dustin, Kelley, McKeehan 
& Andrews, of Cleveland, Ohio, of counsel), for Pittsburgh S. S. Co. 

Frederick L. Leckie, of Cleveland, Ohio, and Roscoe B. Huston, of 
Détroit, Mich., for Jerrainy Mcintyre. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
HOLLISTER, District Judge. 

WARRINGTON, Circuit Judge. The suit upon which this appeal 
is based grew eut of a collision between the steamer Queen City and 
the steamer John W. Moore in the Détroit river on October 19, 1907. 
The final decree was entered July 25, 1912. An interlocutory decree 
had previously been entered, finding that the damages sustained through 
such collision, by the coUiding steamers, by Jerrainy Mcintyre, admin- 
istratrix of the estate of Duncan Mcintyre, deceased, and by the St! 
Paul Fire & Marine Insurance Company, were occasioned through the 
sole fault of the steamer Edward Y. Townsend, and making the usual 
référence to a commissioner to take proofs and asçertain and report 
the damages. The reasons for the finding and order of référence are 
stated in the opinion of Judge Denison, who presided at the trial (189 
Fed. 653) ; and his opinion is approved and adopted. 

May 17, 1912, upon exceptions to the partial report of the commis- 
sioner, the damages awarded to Jerrainy Mcintyre, administratrix, 
wére reduced by Judge Angell from $6,000 to $4,000, with interest 
from that date "if such course shall be deemed not inconsistent with 
law when the decree is entered," but without fixing the rate of interest. 
The remaining damages, as ultimately allowed, were fixed by stipula- 
tions, with interest from specified dates though no rate was named. In 
the final decree Judge Sessions fixed the rate at 6 per cent, per annum 
from such dates "until paid." And Judge Tuttle, sitting in the same 
court, has since then in another case reached the conclusion that the 
rate allowable upon the items entering into such a decree should be 
5 per cent. The Newaygo (D. C.) 205 Fed. 178. It is contended for 
appellant that the entire interest allowed should bave been at the rate 
prescribed by statute of Michigan, to wit, 5 per cent, per annum ; while 
it is insisted for appellees that the usual rate allowed in cases arising in 
admiralty is 6 per cent, per annum. Hence no question is made touch- 
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ing the right of the trial court either to hâve allowed or denied inter- 
est ; and it must be conceded that it possessed a reasonable discrétion 
in this behalf. . See décisions cited in Tliompson Towing & Wreckin^ 
Ass'n V. McGregor, 207 Fed. 209, at page 221, note, 124 C. C. A. 479 
(C. C. A. 6th Cir.). Since it was determined actually to allow interest 
as part of the ascertained damages "until paid," it should be borne in 
mind that the question concerns the rate that should hâve been applied 
both before and upon the decree. 

It is apparent that the question did not arise in Judge Denison's 
considération of the case. And Judge Sessions appears to hâve fixed 
the rate at 6 per cent, because Judge Angell had previously allowed that 
rate in an unreported case ; but Judge Angell seems to hâve entertain- 
ed doubt in that case, as also in the présent case, touching the allow- 
ance of a rate in excess of 5 per cent. Concededly there are admiralty 
décisions in which the rate of 6 per cent, bas been distinctly allowed 
from the date of loss at least until the date of decree. For example : 
The Aleppo, Fed. Cas. No. 158, 1 Fed. Cas. 342, 347, decided in 1874 
by Judge Blatchford, then District Judge; Dyer v. National Steam 
Nav. Co., Fed. Cas. No.. 4,225, 8 Fed. Cas. 207, 210, decided in 1878 
by Judge Blatchford when Circuit Judge; The Mary Eveline, Fed. 
Cas. No. 9,212, 16 Fed. Cas. 981, by'Mr. Justice Hunt, sitting as Cir- 
cuit Justice, decided after conférence with Judge Blatchford and with 
bis concurrence on the day following the décision in the Dyer Case; 
The Oregon (D. C.) 89 Fed. 520, 526. The Dyer Case, supra, with 
others, was appealed to the Suprême Court' and is reported in the name 
of The Scotland, 105 U. S. 24, 36 (26 L. Ed. 1001), in which Mr. Jus- 
tice Bradley said: "The rate of interest allowed, 6 per cent, per an- 
num, was the proper rate in such a case." However, in The New 
York, 175 U. S. 187, 20 Sup. Ct. 67, 44 L. Ed. .126, a District Court de- 
cree was involved, which had been reversed in this court (82 Fed. 819, ' 
27 C. C. A. 154), and in which, as appears in the record of the case, 
Judge Swan had allowed interest on an ascertained amount of damages 
at the rate of 6 per cent, per annum for a definite period prior to his 
decree. Upon reversai of the décision of this court, the District Court 
was directed to enter a decree "in conf ormity with the opinion of this 
(the Suprême) court, with interest from July 3, 1896 (the date of the 
decree allowing 6 per cent, interest as stated), until paid, at the same 
rate per annum that decrees bear in the courts of the state of Michi- 
gan." 175 U. S. at 210. In the decree entered pursuant to this man- 
date, it appears that interest was allowed for a time anterior to the 
decree; but the rate was not stated, and we are unable to discover 
it in the record. That decree was affirmed by this court (108 Fed. 
102, 47 C. C. A. 232) and by the Suprême Court (sub nom. The Cone- 
maugh, 189 U. S. 363, 23 Sup. Ct. 504, 47 L. Ed. 854) ; and the 
atily question of rate of interest expressly passed upon in thèse latter 
décisions was, which of two différent statutory rates then existing in 
Michigan should be allowed on the decree ; and the rate of 7 per cent, 
prescribed as to state judgments and decrees was adjudged to be appli- 
cable. It is further to be observed that no interest at ail would bava 
been recoverable upon that decree if the court had not expressly allow- 
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ed it. The Scotland, 118 U. S. 507, 519, 6 Sup. Ct. 1174, 30 L. Ed. 
153; Hemmenway v. Fisher, 20 How. 255, 260, 15 L. Ed. 799; Su- 
prême Court Rule 23, Subd. 4, Appendix p. 1, 133 U. S. (32 Sup. Ct. 
xi); Dewhurst's Suprême Court Rules, p. 122, Rule 23 as it now 
stands. 

Now, in view of the two rates of interest thus approved iii the one 
instance and adopted in the other by the Suprême Court, what is the 
duty of this court in the instant case? It may be conceded that the 
exercise of discretionary power was involved in both instances, that 
is, through the Suprême Court's approval of the discrétion exercised 
by the court below in the first, and through the spécifie exercise by the 
Suprême Court of its own discrétion in adopting the state rate in the 
second instance. We are disposed to foUow the course adopted in the 
last instance. The first instance amounts to an approval of the usual 
6 per cent, rate where there is no statutory rate that can reasonably 
be applied ; while the second in effect adopts the principle of applying 
prescribed state rates where the conditions will admit of it. The for- 
mer illustrâtes the ordinary conditions attending suits respecting colli- 
sions or salvage upon the high seas, and the latter the conditions usually 
growing out of and involved in suits with respect to similar disasters 
upon the internai navigable waters. It may be, as respects the latter, 
a rate lower than that fixed for the decree itself was in practical efïect 
approved with référence to the time for which interest was allowed 
prior to the decree; but that was due to anomalous statutory condi- 
tions then prevaihng in Michigan, which (in the absence of stipulation) 
fîxed the rate of interest at 5 per cent, on ail obligations other than 
judgments and decrees, and on the latter the rate of 7 per cent. The 
New York, supra, 108 Fed. 107, 110, 47 C. C. A. 232 (C. C. A. 6th Cir.), 
affirmed sub nom. The Conemaugh, supra, 189 U. S. at 368 to 370, 23 
Sup. Ct. 504, 47 L. Ed. 854. This anomaly has since been removed by 
imposing a uniform rate of 5 per cent, on judgments and decrees and 
(where not otherwise stipulated) on ail other obligations. 2 Howell's 
Mich. Stat. Ann. (2d Ed.) §§ 2869, 2873. It could rarely occur normal- 
ly that a rule would be suffered to prevail which would prior to the 
entering of the decree allow one rate of interest upon its component 
parts, such as liquidated damages and the like, and another rate upon 
the decree. For that would be to affirm that the same thing should 
bear one rate before and another after the entry of the decree; and 
we do not see how anything more than the deprivation of the use of 
money could be involved, no matter whether it be before or after the 
date of the decree. It follows that there is now more reason for ap- 
plying the state rate to the présent decree, than there was for adopting 
it with respect to the decree in the case of The New York ; and cer- 
tainly no décision has corne to our notice that would justify both ignor- 
ing the présent state rate (5 per cent.) as regards the decree, and sanc- 
tioning the higher rate (6 per cent.) allowed below as to the time prévi- 
ens to the decree. Steamship Wellesley v. C. A. Hooper & Co., 185 
Fed. 733, 740, 108 C. C. A. 71 (C. C. A. 9th Cir.) ; The Newaygo, su- 
pra. 
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What we hâve said respecting a uniform rate of interest, both before 
and upon any given decree, is not affccted by counsel's suggestion that 
it is contrary to the view expressed in Hemmenway v. Fisher, supra, 
20 How. at page 259, 15 L. Ed. 799, to the effect that there is no rea- 
son for giving différent rates of interest according to those fixed in the 
States where the cases of colHsion or salvage might in the first instance 
be tried. The view so expressed had référence to interest upon a de- 
cree, and is opposed to the principle adopted in the case of The New 
York, supra, 175 U. S. at page 210, 20 Sup. Ct. 67, 44 L. Ed. 126. 
Further, that view is not in accord with the spirit and apparent purpose 
of Rule 23 of the Suprême Court, which in substance provides that, 
unless otherwise ordered, a decree for the payment of money in a case 
in chancery (a kindred although not identical subject) shall bear inter- 
est at the same rate that similar decrees bear in the courts of the state 
where such decree is rendered. We may observe, too, that our own 
Rule 26 (202 Fed. xvii, 118 C. C. A. xix) is Hke this except that our 
rule expressly includes decrees in admiralty. 

We hâve thus far considered only the rates of interest that hâve been 
and should be applied to ascertained damages resulting from torts 
which are sought to be redressed in suits in admiralty, and to decrees 
entered upon the amounts so found ; but in principle our conclusion 
finds still further support, we think, in the rule that claims upon con- 
tracts entered into and to be perf ormed in a given state with re^ect to 
a vessel or anything connected with it, shall bear interest at the rate 
prescribed by statute in such state. The Mary N. Bourke, 145 Fed. 
909, 911, 76 C. C. A. 441 (C. C. A. 2d Cir.). We may add that the 
rate of interest that should be allowed on the damages as ultimately 
fixed in favor of Jerrainy Mclntyre, administratrix, is ruled by the 
décision of this court in Thompson Towing & Wrecking Ass'n v. Mc- 
Gregor, supra, 207 Fed. at pages 219, 220, 124 C. C. A. 479; and so 
must for this additional reason be limited to 5 per cent, per annum. 

It results that the rate of interest allowed by the final decree must be 
so modified as not in respect of any time prior to the date of the de- 
cree, or upon the decree itself, exceed the rate of 5 per cent, per an- 
num. Subject to this modification, the decree is affirmed. In view of 
the large amount of interest involved, the costs of this court will be 
divided; and the cause is remanded with direction to enter a decree 
accordingly. 



THE R. P. FITZGERALD. 

(Circuit Court of Appeals, Slxth Circuit January 16, 1914.) 

No. 2390. 

1. SniPPING (§ 136*) — LlABILITY FOR InJURT TO CARGO— HaRTEB ACT. 

Before a vessel owner can avail himself of the provision of section 3 of 
Harter Act of February 13, 1893, c. 105, § 3, 27 Stat 445 (U. S. Comp. 
St. 1901, p. 2946), exempting liim from llability for loss or damage to 
cargo from faults or errors in navigation or in the management of the 
vessel, he must show that the vessel was seaworthy at the commencement 
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of the voyage, or that he exerclsed due diligence to make her se, wiilcli 
is made a condition précèdent to such exemption. 

[Ed. Note.— For otlier cases, see Shipping, Cent. Dig. § 492 ; Dec. Dlg. § 
136.*J 

2. SHippiNa (§ 136*) — LiABiLiTT FOB Injuet to Caego — Haeteb Act — Dili- 

gence TO Make Vessel Seawobthy. 

In exerclsing tiie degree of care and diligence imposed on an owner 
to make his vessel seaworthy by Harter Act Feb. 13, 1893, c. 105, § 3, 27 
Stat. 445 (U. S. Comp. St. 1901, p. 2946), lie will be required to take such 
précautions a^ are reasonably adéquate for the protection of the cargo 
against known périls, or which reasonable foresight may hâve anticl- 
pated. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. § 492; Dec. Dlg. 
S 136.* 

Statutory exemptons of shipowners from liability, see notes to Nord- 
Deutscher Lloyd v. Insurance Co. of North America, 49 O. C. A. 11 ; KalU 
v. New York & T. S. S. Co., 83 C. C. A. 294.] 

3. Shipping (§ 138*) — Liability fob Injuey to Cabqo — Haeteb Act — Sea- 

wobthiness. 

A steamer carrying a cargo of wheat in bulk on the Great Lakes had 
a lamp room situated directly over the cargo, in which was a 60-gallon 
tank of kérosène in dally use. The room was lined with zinc, and the 
sheets on the floor and for a distance up the sides were soldered together 
so as to be llquid tight. The floor sloped down toward one corner where 
the opening through which an exhaust pipe came up was also made tlght, 
but a live steam pipe for use for fire protection, put in later, was left 
with an open space around it unprotected. A seaman in cleaning the oil 
tank apparently loosened a seam in the bottom causlng it to leak, and the 
oil ran through the space around the steam pipe causing damage to a 
part of the cargo. Held, that the danger of Injury to grain from the 
leaving of such opening in the floor was so obvious, as evidenced in part 
by the care originally taken to make the floor tight, that the owner could 
not be said to bave exerclsed due diligence to make the vessel seaworthy 
for such a cargo, even though other vessels of her class were similarly 
constructed, and she had been passed by inspectors and surveyors and 
given a good ratlng, and that, conceding that the négligence of the sea- 
man was the proximate cause of the damage and was a fault or error In 
the management of the vessel, the owner was not exempted from liability 
by Harter Act Feb. 13, 1893, c. 105, § 3, 27 Stat 445 (TJ. S. Comp. St. 1901, 
p. 2946). 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 492 ; Dec. Dig. § 
138.*] 

Appeal from the Distrîct Court of the United States for the Eastern 
District of Michigan ; Alexis C. Angel, Judge. 

Suit by the Cleveland Grain Company against the steamer R. P. 
Fitzgerald, George B. Taylor, claimant. Decree for respondent, and 
libelant appeals. Reversed. 

Warren, Cady & Ladd and S. A. Hill, ail of Détroit, Mich. (Lewis, 
Adler & Laws, of Philadelphia, Pa., of counsel), for appellant. 

Holding, Masten, Duncaïî & Leckie, of Cleveland, Ohio, for ap- 
pellee. 

Before WARRINGTON and DENISON, Circuit Tudges, and 
HOLLISTER, District Judge. 
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HOLLISTER, District Judge. The Cleveland Grain Company filed 
a libel against the steamer R. P. Fitzgerald and George B. Taylor, 
claimant and owner of the vessel, seeking to recover for an injury to 
a cargo of wheat shipped from Duluth to Cleveland on a voyage end- 
ing October 31, 1909. The wheat (84,500 bushels) vi^as in good order 
and condition when shipped, and the bill of lading provided that it was 
to be delivered at Cleveland in like good order and condition to the 
libelant, the consignée of the shipper. 

Early in the morning of November 1, 1909, the process of unload- 
ing at an elevator in Cleveland began, and early in the afternoon it was 
discovered that a portion of the cargo was injured by coal oil. Upon 
examination it appeared that coal oil was leaking from a hole in the 
floor of the steamer's lamp room, situated on deck about amidships 
and immediately over the cargo. The room -^fas 10 feet by 5 feet, 
sheathed on the inside with zinc. The métal sheets on the wooden floor 
were soldered at the seams and up the sides for a distance of six or 
eight inches, making the floor, were it not for the hole hereinafter re- 
ferred to, liquid tight. 

In one corner of the room, projecting three or four inches above the 
floor, was a rack upon which rested a 60-gallon tin oil can. At the far 
corner, on the same side and coming through the floor, was an exhaust 
pipe for the steam heater which had a nipple and washers above and 
below the deck, thus making the hole through which the pipe came 
liquid tight. 

Within three inches of it was another pipe put in for the purpose 
of introducing live steam in case of fire. For the introduction of this 
pipe a hole had been eut through the floor, and there was an un- 
guarded aperture of from three-eighths to one-half an inch between 
the pipe and the circumference of the hole. This pipe had been intro- 
duced many years before as a protection against fire, to comply with a 
law of the United States in that behalf. The floor sloped slightly in 
ail directions toward this corner, so that ail liquid on the floor would 
naturally flow toward the hole and drop upon the cargo. The vessel 
was about 25 years old. 

In the morning of November Ist, while the unloading was going on, 
a seaman was instructed to clean the oil tank. It contained about five 
gallons of oil, which he withdrew from the tank, and, after the clean- 
ing, poured back into the tank. Upon investigation it appeared that the 
soldering of the seam between two tin plates at the bottom of the tank 
was no longer efl^ective for its purpose for a distance of about four 
inches or less. The tank in other respects was apparently in good con- 
dition. Several gallons had leaked out of the tank and had run across 
the floor to the hole in the corner and down upon, and into, the wheat, 
damaging 8,904 bushels, to the agreed amount of $4,218.57. There was 
some other loss caused by water, which, with expenses connected there- 
with, was paid by respondent. This and the matters involved in re- 
spondent's cross-libel are not now in controversy. 

The libelant claims the ship was unseaworthy when it left Dul'uth, 
in that the oil tank was worn out through years of service and its ma- 
terial had broken down at its final cleaning which was done in the 
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usual manner ; and in that the lamp room was unseaworthy because of 
the hole in the floor which permitted the damage to be done. 

There was some évidence tending to show that the seam at the bot- 
tom of the tank had been injured by some iron implement, the claim 
being made by the claimant that the seaman who did the cleaning used 
an iron scraper which in its action disturbed the seam and the solder 
which made the seam cil tight. 

As to the secofîd claim of unseaworthiness, it was the claimant's con- 
tention that its construction was in common practice in wooden vessels 
upon the lakes and had been for many years ; that inspectors and sur- 
veyors, government and insurance, had for many years inspected and 
passed this vessel; and that, although by reason of this occurrence 
wooden vessels were thereafter required to hâve pipes of that kind in 
such a location protected in such a way that water would not escape 
through' the orifice in the fîoor made by the pipe, yet this was not év- 
idence of any want of seaworthiness or of care, but merely an advance 
in the art of ship construction as expérience from time to time sug- 
gested. 

The District Court held that the injury to the tank was caused by 
the carelessness or excess of zeal of the seaman in scraping its bottom, 
and hence the carrier was not responsible for the damage which re- 
sulted from "faults or errors * * * j^ the management" of the 
vessel, under the provisions of the third section of the Harter Act 
(Act of February 13, 1893, c. 105, 27 Stat. 445, U. S. Comp. St. 1901, 
p. 2946) ; ^ and that the hole in the floor was not a condition of unsea- 
worthiness existing at the time the vessel left Duluth, because the leak- 
ing of oil at such a place from such a can and with such conséquences 
was not a resuit ordinarily to be anticipated ; and that, since such con- 
struction was, and had been for many years, common practice in wood- 
en vessels engaged in transporting grain on the Great Lakes, the ques- 
tion of unseaworthiness was to be determined with référence to the 
customs, practices, and usages of the ports from and to which the 
vessel had sailed. 

Whether or not we would hâve found the condition of the oil can 
due to carelessness in cleaning it (if that is the true explanation of the 
leak) is not material now. Assuming the carelessness of the seaman 

1 "Be it enacted, etc., That it shall not be lawful for the manager, agent, 
master, or owner of any vessel transporting merchahdise or property from or 
between ports of the United States and foreign ports to insert in any blll of 
lading or shipping document any clause, covenant, or agreement whereby it, 
he, or they shall be relleved from Uability for loss or damage arising from 
négligence, fault, or failure in proper loading, stowage, custody, care, or proper 
delivery of any and ail lawful merchandlse or property comnaitted to its or 
their cïiarge. Any and ail words or clauses of such import inserted in bills of 
lading or shliîping receipts shall be nuH and void and of no efCect. 

"Sec. 2. That it shall not be lawful for any vessel transporting merchandise 
or property from or between ports of the United States of America and for- 
eign ports, her owner, master, agent, or manager, to insert in any bill of lad- 
ing or shipping document any covenant or agreement whereby the obligations 
of the owner or owners of said vessel to exercise due diligence, properly equip, 
man, provision, and outfit said vessel, and to make said vessel seaworthy and 
capable of performlng her Intended voyage, or whereby the obligations of the 
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as established, and that it was a fault or error in management of the 
vessel of such kind as to exempt the shipowner from responsibility for 
its condition, as counsel on both sides of the case agrée it was, yet the 
question remains whether or not, under the facts in this case and the 
law applicable thereto, the shipowner is relieved under section 3 of 
the act from responsibility from the damage to this cargo. 

[1] The contention of the claimant that carelessness in cleaning the 
can was the proximate cause of the damage, and thât, being excused 
by the third section of the act from its results as a fault or error in 
management, the libelant cannot recover, has no sanction in the law. 
This is clearly shown by Judge Addison Brown, in The Manitoba (D. 
C.) 104 Fed. 145, 155, 156. It will be seen that the question is not 
one of relative operating causes, proximate or remote. It has to do 
with the circumstances under which the owner of a vessel is relieved 
by the opération of the act from conséquences for which hè would 
hâve been responsible prior to its enactment, and involves his respon- 
sibility for the condition of his vessel at the inception of the voyage to 
carry the cargo which he has contracted to transport. 

Having in mind the terms of the bill of lading (which make the con- 
tract. Justice Gray, in The Caledonia [C. C] 43 Fed. 681, 685) that 
the wheat was to be delivered in the same good order and condition as 
shipped, no pertinent exception or exemption from liability appearing, 
little doubt can be entertained that under the law as it existed prior 
to the act there would be a warranty of seaworthiness. The Edwin I. 
Morrison, 153 U. S. 199, 210, 14 Sup. Ct. 823, 38 L. Ed. 688; The 
Caledonia, 157 U. S. 124, 130, 15 Sup. Ct. 537, 39 L. Ed. 644; The 
Irrawaddy, 171 U. S. 187, 190, 18 Sup. Ct. 831, 43 L. Ed. 130; The 
Southwark, 191 U. S. 1, 6, 24 Sup. Ct. 1, 48 L. Ed. 65 ; 3 Kent's Com. 
(13th Ed.) 205. 

But the Suprême Court in récent cases in which the shipowner 
sought to escape liability for the condition of his vessel at the begin- 
ning of the voyage, by claiming exemption for f aults or errors in the 
management of the vessel under section 3 of the act, hâve in positive 
terms established the rule that the exemptions under this section can-, 
not be availed of by the owner unless he shows his vessel to hâve been 

master, offlcers, agents, or servants to carefuUy handle and stovv her cargo 
and to care for and properly dellver same, shall in any wlse be lessened, weak- 
ened, or avoided. 

"Sec. 3. ïhat if the owner of any vessel transportlng merchandlse of prop- 
erty to or from any port in tbe United States of America shall exercise due 
diligence to make the said vessel In ail respects seaworthy and properly 
manned, equipped, and supplied, nelther the vessel, her owner or owners, agent, 
or charterers shall become or be held responsible for damage or loss result- 
Ing from faults or errors in navigation or in the management of sald vessel 
nor shall the vessel, her owner or owners, charterers, agent, or master be held 
liable for losses arising from dangers of the sea or other navigable waters, 
acts of God, or public enemies, or the inhérent defect, quality, or vice of the 
thlng carried, or from insufflciency of package, or seizure under légal pro- 
cess, or for loss resulting from any act or omission of the shipper or owuer 
of the goods, his agent or représentative, or from saving or attempting to save 
life or property at sea, or from any déviation in renderlng such service." 
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seaworthy at the inceptîon of the voyage or that he had used due dili- 
gence to make her so. 

In Int. Nav. Co. v. Farr, etc., Ce, 181 U. S. 218, at page 225, 21 
Sup. Ct. 591, at page 593 (45 L. Ed. 830), Chief Justice Fuller reaf- 
firmed what he stated to be the gênerai rule that : 

"Seaworthiness at the commencement of the voyage is a condition précèdent, 
and that fault in management is no défense when there is lack of due dili- 
gence before the vessel breaks ground." 

And says (181 U. S. 226, 21 Sup. Ct. 594, 45 L. Ed. 830): 
"We repeat that, even if the loss occur through fault or error in manage- 
ment, the exemption cannot be availed of unless the vessel was seaworthy 
when she sailed, or due diligence to make her so had been exercised, and 
It is for the owner to establish the existence of one or the other of thèse con- 
ditions." 

Justice Day takes up the question in The Southwark, 191 U. S. 1, 
at pages 7, 8, 24 Sup. Ct. 1, 2, 3 (48 L. Ed. 65), and, after referring to 
the absolute quality of the shipowner's warranty prior to the passage 
of the act, says : 

"Section 3 must be read with section 2 to effectuate the purpose of the 
act, and shows an intention upon the part of Congress to relax in certain 
respects the harshness of the previous rules of obligation upon shipowners. 
provided the owner shall exercise due diligence to make the vessel seaworthy 
in ail respects, in whlch event neither the vessel nor the owner shall be liable, 
among other things, for faults of management or for loss from inhérent de- 
fect, quality or vice of the thing carried. * * * Since the passage of the 
act, as to cases coming within its terms, before the owner can hâve the beneflt 
of the relief provlded by section 3 he must hâve exercised due diligence to 
provide a seaworthy vessel capable of performing her intended voyage." 

The same learned justice, speaking for the court in The Wildcroft, 
201 U. S. 378, at page 388, 26 Sup. Ct. 467, at page 468 (50 L. Ed. 
794), says, with référence to the facts in that case : 

" * * * There could be no question as to the liability of the vessel owner 
from the established facts of the case, but for the immunity afforded by that 
act. To permit a cargo of sugar to be injured by the Introduction of fresh 
water in the manner shown, but for the provisions of this act, would hâve 
made a case of clear liability against the owner, and where the statute has 
given immunity against such loss by reason of error in navigation or manage- 
ment, it does so upon the distinct condition that the owner shall show that 
the vessel was in ail respects seaworthy and properly manned, equlpped, and 
supplied for the voyage ; or, if this cannot be established, that he has used 
due diligence to obtain this end. This discharge of this duty Is not left to 
any presumption in the absence of proof. It is the condition précèdent, com- 
pliance with which is required of the vessel owner in order to give him the 
beneflt of the immunity afforded by the act." 

[2] The test of seaworthiness is whether the vessel is reasonably fit 
to carry the cargo which she has undertaken to transport. So Justice 
Gray says in The Silvia. 171 U. S. 462, 19 Sup. Ct. 7, 43 L. Ed. 241, 
and it is said to be the commonly accepted test. Justice Day in The 
Southwark, 191 U. S. 1^ 9, 24 Sup. Ct. 1, 48 L. Ed. 65. 

Whether or not the vessel is reasonably fit to carry her cargo must 
be determined upon ail the circumstances and évidence in the case. 
Int. Nav. Co. v. Farr, etc., Co., 181 U. S. 218, 224, 21 Sup. Ct. 591, 
45 L. Ed. 830. 



684 212 FEDERAL EEPOKTBR 

In exercising the degree of care imposed upon the owner by the law 
(The Irrawaddy, 171 U. S. 187, 192, 18 Sup. Ct. 831, 43 L. Ed. 130; 
The Tenedos [D. C] 137 Fed. 443, 445), he will be required to take 
such précautions as are reasonably adéquate for the protection of the 
cargo against known périls, or which reasonable foresight may hâve 
anticipated (The Jean Bart [D. C] 197 Fed. 1002, 1003, 1004). 

[3] Having in mind the lamp room and its location, the wheat in 
bulk below, the f act that the floor was originally made liquid tight, its 
slope toward the hole in the corner, the location and capacity of the 
oil tank, its fréquent daily use, the possibility of its leaking and of 
négligence or accident in handling it for fréquent use, the character 
of the cargo and its susceptibility to injury by a small amount of oil, 
or even the odor of oil, did the owner provide a seavvorthy vessel or 
use due diligence in endeavoring to do so? 

The respondent claims that he did. He has the burden of showing 
it. To the cases already cited dealing with that subject mav be added 
The Folmina, 212 U. S. 354, 29 Sup. Ct. 363, 53 L. Ed. 546, 15 Ann. 
Cas. 748; The Rappahannock, 184 Fed. 291, 107 C. C. A. 74 (C. C. 
A. 2d Cir.) ; and there are many others. To carry this burden, he 
shows that the method of carrying pipes of this kind through the floor 
after the law required their installation was common for many years 
in wooden vessels on the Great Lakes; that the primary purpose of 
surrounding the live steam pipe with a nipple and packing, making 
liquid tight the aperture through which it came, was to prevent the 
charring or détérioration of the surrounding wood caused by the at 
times superheated pipe (though another purpose was to prevent the 
flow into the hold below, of any liquids that might be spilled); that 
this boat, and others with similar construction, had been inspected and 
passed by various inspectors and surveyors representing associations of 
vessel and of cargo insurance underwriters, and classified with a high 
rating (though not the highest) with respect to adequacy for insurance 
purposes, and by United States local inspectors of steam vessels and 
by inspectors under a Minnesota statute requiring vessels, into which 
grain is about to be loaded, to be made clean and in proper condition 
to receive the same, with particular attention to vessels that hâve been 
used for transportation of coal, oil, lime, stock, etc., and on no account 
suffering grain to be loaded into a vessel if there is danger of its be- 
coming damaged by reason of the character of previous cargoes. 

He cites The Blue Jacket, 10 Ben. 248, Fed. Cas. No. 1,569, and 
The Amélie, 6 Wall. 18, 27 (18 L. Ed. 806) that: 

"The advice of a fair, compétent and dislnterested survey Is always con- 
sidered to be strong évidence in justification of a course adopted by tbe master 
of a ship in a port of distress." 

And he argues that the requirement, following this occurrence, that 
ail such orifices be made liquid tight, does not reflect adversely upon 
the contrary practice theretofore prevailing, but is merely the resuit 
of expérience teaching a better way, since progress is always making 
through the teachings of that hard taskmaster. And he cites The Ne- 
vada, 106 U. S. 154, 157, 1 Sup. Ct. 234, 27 L. Ed. 149, to the point 
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that "the event is always a great teacher," and that possibilities are 
riot the criteria when the question of reasonable prudence is at issue. 

Giving due weight to thèse f acts and arguments, we are nevertheless 
not persuaded by them. 

Counsel admit that négligence in handling an oil tank from which 
oil might escape to the damage of a cargo would be "an error or f ault 
in management," and upon this counsel for the respondent base the 
exemption of liability of the owner in this case, and acknowledge the 
same measure of obligation as to internai dangers, such as the admit- 
tèd fault or error in management, as is borne by shipowners with re- 
spect to ordinary périls of the sea, the one being internai and the other 
external, but to be dealt with under the same rules. 

No doubt if the deck of a vessel were improperly calked and water 
from cleaning the deck, or from careless handling, or from the ordi- 
nary périls of the sea, had leaked through to the damage of a load of 
wheat immediately below, there would be a condition of unseaworthi- 
ness. The Ninfa (D. C.) 156 Fed. 512. Kelley, the master of the ship, 
and Nacey, the respondent's surveyor, agrée that openings in the deck 
must be made absolutely tight to the sea. Why should not failure to 
properly make the floor of the lamp room oil tight, a cargo of wheat 
immediately below it, be declared to be a condition of unseaworthi- 
ness ? Why was it that the métal covering of the floor was soldered 
and the sheathing on the walls not soldered? Why was the soldering 
carried up a number of inches from the level of the floor? While it 
might be admitted that sheathing the room generally with zinc (it being 
an oil room) was primarily a protection against fire, yet that protection 
did not need the soldering of the joints of the métal on the floor, or 
the extension of the métal so soldered any distance up the sides of the 
room. 

This considération is proof enough of the anticipation that oil might 
leak upon the floor, and, if it did, that it would otîierwise trickle down 
through the wooden joints of the flooring into the cargo. 

This vessel's business was largely in carrying grain, an article pe- 
culiarly susceptible to the destructive contact of oil — and, indeed, to 
the odor of oil. The mère odor of petroleum is a fact to be borne in 
mind by the owner of a vessel when the cargo is susceptible to injury 
from contact with it (The Lizzie W. Virden [C. C] 8 Fed. 624); so, 
also, the efïect upon a cargo of the fumes of créosote (Church Cooper- 
age Co. V. Pinkney, 170 Fed. 266, 95 C. C. A. 462). 

Not only was this room in daily fréquent use in taking oil out of 
the large tank, but there is abundant évidence, from respondent's wit- 
nesses, as well as others, that the leaking of oil cans is by no means 
an uncommon occurrence on shipboard. One cannot but wonder why 
it is that when such care was exercised for several inches up the sides, 
so as to prevent the escape of oil from the floor to the hold, so little 
care was exercised, after the hole was punched through the floor for 
the purpose of introducing the fire extinguisher pipe, in leaving an 
aperture of quite an appréciable size in the floor through which the oil 
would run, thus bringing to naught the laudable purpose of the original 
construction. This thought is emphasized by the fact that the other 
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pipe, three inches away, was so protected that it not only served its 
primary purpose, but also prevented the flow of liquid through the 
hole into the hold f rom which it came. 

Tiie third section of the Harter Act is an act of grâce, giving the 
owner exemption from acts of carelessness in management, such as 
improper cleaning of the oil can, if only he shows his vessel to hâve 
been seaworthy at the inception of the voyage, and excuses him from 
liability to which he otherwise would be subjected for such neghgence, 
if, in spite of the neghgence and notwithstanding the injury resulting 
therefrom, his vessel is seaworthy as against such acts, or he has uséd 
reasonable diligence to make it so. 

The owner is not responsible for internai dangers such as the nég- 
ligent handling of the oil can, but he is responsible for not providing, 
at the beginning of the voyage, a ship adéquate to meet them. The 
rule is not, as claimed by counsel for respondent, that the owner is 
not bound to anticipate that his servants in handling oil will be care- 
less, or that the oil may leak from a détective can ; but his foresight 
must be so comprehensive as to provide at the beginning of the voyage 
a ship seaworthy as against the conséquences of négligence, accident, 
or leakage, or other errors or faults in management reasonably to be 
anticipated. He ought to foresee that oil, escaping, whether through 
négligence or accident or leakage, will flow like water, and is even 
more searching in its permeations, as the évidence shows, than water ; 
and that, if it did escape, the resuit must be damage to the cargo, if 
there is a hole in the floor to let the oil through upon it. That in fact 
he did foresee this is shown by the construction of the floor expressly 
made otherwise liquid tight. 

Since the leaking oil would, in the natural course of events, flow 
through the hole in the floor and fall directly upon the wheat, it can 
be said with considérable certainty that the vessel v^as not in a reason- 
ably fit condition to safely transport its cargo. A vessel savs Judge 
Addison Brown, in The British King (D. C.) 89 Fed. 872, 874^ 



"thoiigh seaworthy as re.spects navigation, may be unseawortliy as respects 
cargo; since tlie direct natural conséquence of tlie leak in that case is to 
damage Uie cargo, and the ship, therefore, is not in a reasonably fit condition 
for its transportation." 

It will not do to say that the required measure of anticipation of fu- 
ture occurrences is met because inspectors hâve found no fault with 
the construction. Indeed, the supervising master of the respondent's 
line of steamers stated emphatically that, even when a classification had 
been given a vessel, there was still a responsibility upon the owner for 
adequately fitting out the vessel, and that the classification would not 
reheve the owner from such responsibility. The fact of the vessel's 
having obtained a surveyor's certificate was not regarded as of greàt 
importance. The Abbazia (D. C.) 127 Fed. 495, 496, in which Judge 
Adams says : 

"The diligence required • * • is diligence with respect to the vessel, not 
in obtaiiiing certiflcates." 
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And so in a number of cases it appears that vessels which survey- 
ors had passed, or which had received a high rating, were neverthe- 
less fouiid unseaworthy. The Folnaina, 212 U. S. 354, 360, 29 Sup. 
Ct. 363, 53 L. Ed. 546, 15 Ann. Cas. 748; The Rappahannock, 184 Fed. 
291, 292, 107 C. C. A. 74; The Ninfa (D. C.) 156 Fed. 512, 525 ; The 
Presque Isle (D. C.) 140 Fed. 202; The Brilliant (D. C.) 138 Fed. 743, 
749, affirmed 159 Fed. 1022, 86 C. C. A. 671. 

While, no doubt, if the owner had taken advice of compétent, disin- 
terested persons and had acted accordingly, that might be strong évi- 
dence in justification of his course; yet in this case the approval of the 
surveyors and inspectors was only of a négative character. They 
might, or might not, hâve examined the oil room, and, if they did, be- 
ing human, they are by no means exempt from the common human 
frailty of négligence. 

"It is quite true," says Justice Holmes, In The Germanie, 196 U. S. 589, 
595, 596, 25 Sup. Ct. 317, 318 (49 L. Ed. 610), "that négligence must be deter- 
mined upon the facts as they appeared at the time and not by a judgment 
from aetual conséquences which then were not to be apprehended by a pru- 
dent and compétent man. • * * But It Is a mlstake to say, as the petl- 
tloner does, that if the man on the spot, even an expert, does what.hls judg- 
ment approves, he cannot be found négligent. The standard of conduct 
* * * Is an external standard, and takes no aceount of the Personal 
équation of the man concerned." 

And surely it can be no défense, if true in fact, that other owners 
of wooden vessels were also wanting in properly protecting similar 
holes in the floors of their lamp rooms. It is said in The Tenedos (D. 
C.) 137 Fed. 443, 446, 447, affirmed 151 Fed. 1022, 82 C. C. A. 671 : 

"But the fact that shlpowners are not In the habit of uslng précautions 
which would demonstrate unseaworthiness is Immaterial. They are bound to 
use them"— citlng The Edwin I. Morrison, 153 U. S. 199, 215, 14 Sup. Ct. 823, 
38 L. Ed. 688. 

The conclusion cannot be escaped that the respondent neither pro- 
vided a seaworthy vessel nor used due diligence to make her so. 

Even if there were doubt about it, the owner could not escape lia- 
biUty ; for, as said by Justice Day in The Wildcroft, 201 U. S. 378, 
389, 26 Sup. Ct. 467, 469 (50 L. Ed. 794), if "the question of the ship's 
seaworthiness was left in doubt, that doubt must be resolved in favor 
of the shipper, because the vessel owner had not sustained the burden 
cast upon him by the law to establish that he had used due diHgence to 
furnish a seaworthy vessel." 

See, also, The Edwin I. Morrison, 153 U. S. 199, 212, 14 Sup. Ct. 
823, 38 L. Ed. 688. 

We are of opinion that the respondent is liable for the injury to the 
libelant's wheat, and libelant is entitled to a decree for $4,218.57 (the 
amount of damage not being disputed), interest and costs hère and in 
the court below. 

Since the rate of interest in Ohio in cases in which interest may be 
recovered is 6 per cent. (General Code of Ohio, § 8305), interest from 
November 1, 1909, the date of loss, will be computed at that rate in 
accordance with the décision of this court handed down January 6, 
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1914, in the case of Cambria Steamship Co. v. Pittsburgh Steamship 
Co. (No. 2386) 212 Fed. 674, 129 C. C. A. 210, for the reasons there 
given by Judge Warrington, fixing the interest in that case at 5 per 
cent., the statutory rate in Michigan. 

The judgment below is reversed, and the case is remanded to the 
District Court for further proceedings in accordance with this opinion. 



In re FEDERAL CONTRACTING CO. 

FAIRBANKS STEAM SHOVEL CO. Y. WILLS. 

(Circuit Court o£ Appeals, Seventh Circuit January 14, 1914.) 

No. 2047. 

1. Courts (§ 24*) — Jubisdiction — Submission to Jurisdiction. 

Where a bankrupt, aïter pétition flled but before adjudication, brought 
suit against a mortgagee of tlie bankrupt in a district court liaving no 
jurisdiction over tbe subjeet-matter, tlie mortgagee, answering to and con- 
testing tbe merits, thereby consented to jurisdiction. 

[Ed. Note. — For otlier cases, see Courts, Cent. Dig. §§ 76-78 ; Dec. Dig. 
S 24..* 

Jurisdiction of fédéral courts in suits relating to bankruptcy.see note 
to Bailey v. Mosher, 11 C. O. A. 313.] 

2. Bankeuptoy (§ 279*) — Actions bt Trustées — Right to Sue — Admissions. 

A suit by a trustée in bankruptcy agaiust a mortgagee of the bankrupt, 
to recover possession of property taken by the mortgagee under an al- 
leged Invalid mortgage, is an indépendant and plenary suit by the trus- 
tée as représentative of the bankrupt and the gênerai credltors, and the 
mortgagee, answering to the merits, thereby admits that the trustée has 
capaclty to sue, and the mortgagee, if desiring to question capacity, should 
file a plea raising the issue. 

[Ed. Note. — Eor other cases, see Bankruptcy, Cent. Dig. §§ 419-424; 
Dec. Dig. i 279.*] 

3. Bankruptcy (§ 152*) — Rights dp Trustée — Moetgagees op the Baxkbupt. 

Under Bankr. Act (Act July 1, 1898, c. 541, 30 Stat. 565 [U. S. Oomp. St 
1901, p. 3451]) § 70, as amended by Act Feb. 5, 1903, c. 487, § 16, 32 Stat. 
800 (U. S. Corap. St. Supp. 1911, p. 1511), defining title to property of the 
trustée of a bankrupt, the right of a trustée in bankruptcy intervenes as 
of the date of the fillng of the pétition In bankruptcy, unafEected by any 
subséquent act of a mortgagee of the bankrupt in taking possession, unless 
the mortgage, valid if duly executed and recorded, was acknowledged and 
recorded according to the statutes of the state of the résidence of the 
bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 194; Dec. 
Dig. § 152.» 

4. Corporations (§ 52*) — Domicile — Principal Office — Place or Business. 

Where a corporation organized under Rev. St. 111. 1913, c. 32, § 1 et seq., 
stated in its articles of incorporation that its principal otBce was in Chi- 
cago, and thereby complied with section 2, and no attempt was made to 
comply with section 50 et seq., authorlzing a change of place of business, 
the corporation's résidence was at Chicago. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 140-150; 
Dec. Dig. § 52.*] 

5. ACKNOWLEDGÏfENT (§ 19*) — AUTIIORITY TO TAKE TERRITORT OP OfFICER. 

Under Rev. St 111. 1913, c. 95, § 2, providing that chattel mortgages In 
countles having over 200,000 must be acknowledged before enumerated of- 

•For other cases see saine topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rop'r Indexes 
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flcers of the district whereîn the mortgagor résides, an acknowledgment, 
executed by a corporation residing In Chicago, before an oflScer residlng 
elsewhere, Is insufficient, and the mortgage is Invalid as against the cor- 
poration's trustée in bankruptcy. 

[Ed. Note. — For other cases, see Acknowledgment, Cent. Dig. §§ 112-121 ; 
Dec. Dig. § 19.*] 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of Illinois ; J. Otis Humphrey, 
Judge. 

In the matter of bankruptcy proceedings of the Fédéral Contract- 
ing Company, bankrupt. From an order adjudging that a chattel 
mortgage, executed by the bankrupt to the Fairbanks Steam Shovel 
Company, was invalid as against WilHam V. Wills, trustée in bank- 
ruptcy, the Fairbanks Steam Shovel Company appeals. Affirmed. 

From the agreed statement cf. facts it appears that on March 25, 1913, Féd- 
éral Oontracting Company hereinafter termed the bankrupt, was adjudicated 
a bankrupt in the District Court of the United States for the Southern Dis- 
trict of Illinois, Southern Division, upon pétition flled December 30, 1912. 
Prlor to such adjudication, and on September 6, 1907, the bankrupt gave a 
written order to appellant for one two-yard dredge complète, describing the 
machinery in détail, to be delivered at Beardstown, 111., priée $10,500, for 
which Rum the bankrupt agreed to give its notes, and, at the time and place 
of delivery, "to give in security of said notes a first mortgage on the above- 
named machinery," and further agreed in writing that "the title to the goods 
above ordered shall not pass until paid for in cash or until notes given for 
the same are fuUy paid and discharged, but shall rest only in you and the 
property shall be yours until that time." The order was accepted, the dredge 
delivered, and the notes and a chattel mortgage securing the same given to 
appellant as agreed. ïhe mortgage was acknowledged and recorded in Cass 
eounty, 111. The notes not haviug been paid at maturity, new notes aggregat- 
ing $12,215.30 were, on June 8, 1912, executed and delivered to appellant by 
the bankrupt for the balance due, and some additional indebtedness for re- 
pairs furnished, and a new chattel mortgage was also executed and delivered 
upon the dredge by the bankrupt to secure the new notes, which mortgage 
was acknowledged and recorded in Cass eounty aforesaid. On March 6, 1913, 
the bankrupt having defaulted in the payment of said notes, the appellant 
took pcssesslon of the said dredge, and advertised it for sale pursuant to the 
terms of the chattel mortgage and the statutes of Illinois; appellant not be- 
ing at that time advised of the bankruptcy proceedings. The amount then due 
upon said notes was the sum of $11,215.30 and accrued Interest. 

On March 28, 1913, the bankrupt filed its pétition in said District Court, set- 
ting up that appellant had taken possession of said dredge under and by virtue 
of said chattel mortgage, and had advertised the same for sale as in said 
chattel mortgage provided, and alleglng, further, that said chattel mortgage 
was invalid as against the rights of the trustée to be thereafter appolnted, that 
unless such sale were restrained, the dredge would be sold at a sacrifice, and 
that the said sale éhould be enjoined. Thereupon the court entered a tem- 
porary restralning order. Appellant, without questioning the jurisdiction of 
the court, appeared, and in its answer alleged that the chattel mortgage was 
valid, and admitted that it had taken and still had possession of the dredge 
under the chattel mortgage provisions. It further answered that it had there- 
by perfected its title thereto prior to the adjudication in bankruptcy, and 
asked that the injunction be dissolved. On April 18, 1913, no trustée having 
yet been appolnted, it vyas ordered by the court, on the stipulation of the par- 
ties, that the sale might proceed, and that if appellant bought in the dredge, 
It should hold it subject to the right of the trustée to take possession thereof, 
should the cause be decided adversely to appellant. The trustée was appolnted 
ou April 22, 1913, and substituted for said bankrupt in said cause. Appellant 

•For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
212 P.— 44 
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purchased the dredge at the sale. Thereupon the cause was referred to the 
référée In bankîuptcy as a spécial master to take proofs and report the same 
and his conclusions as to the law to the court. He thereafter made report, 
fiiiding that the chattel mortgage was vold as to the trustée for the reason 
that It was not acknowledged and recorded in Ooolî county, 111., the résidence 
of the bànkrupt, that the title of the trustée attached to the dredge as of the 
date of flling the pétition in hankruptcy, and was not affiected hy appellant's 
taking possession after that date. The spécial master thereupon recommended 
that the motion to dissolve the injunction be denied, and that au order be 
eutered directing the appellant to surrender the dredge to the trustée. Ap- 
pellant thereupon filed its exceptions to the report, and prayed for a review 
and revision by the District Court. That court overruled the exceptions and 
approved the spécial master's report, from which order this appeal was taken. 
The errors asslgned are, (1) that the court found that the résidence of the 
bànkrupt was in Cook county, 111. ; (2) that the court found that the title of 
the trustée attached as of the date of flling the pétition in bankrupcy, and was 
prior to that of appellant; (3) that tlie court refused to dissolve the Injunc- 
tion and made the same perpétuai. Other facts appear in the opinion. 

John A. Bellatti and Walter Bellatti, both of Jacksonville, 111., for 
appellant. 

Elbert C. Ferguson, of Chicago, 111., William Mumford, of Pitts- 
field, 111., and John C. Burchard, of Chicago, 111., for appellee. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). On 
the hearing of the appeal herein, appellant orally urged upon the court 
the question of the right of the trustée to bring and maintain this 
cause in the District Court, for the reasons: 

[1] First. That the District Court had no jurisdiction over the sub- 
ject-matter of this suit under the décision of the Suprême Court in 
Harris v. First National Bank, 216 U. S. 382, 30 Sup. Ct. 296, 54 
h. Ed. 528. With regard to this objection, it suffices to say that ap- 
pellant's answer to the merits, and its acts in contesting the merits 
during the pendency of the suit, amount, beyond question, to a Con- 
sent to such jurisdiction. Whether under clauses 23a and 23b, con- 
strued together with clause 70e as amended in 1903, consent to ju- 
risdiction of the District Court is required need not therefore be con- 
sidered. 

[2] Second. That the District Court, by its finding in the présent 
suit that the bankrupt's principal office and principal place of busi- 
ness under the Illinois corporation and recording statutes was in the 
Northern District of Illinois, in légal effect found that the District 
Court of the Southern District of Illinois, sitting in bankruptcy, had 
no jurisdiction under the national bankruptcy statute to make the 
adjudication and appoint the trustée. This présent cause is an inde- 
pendent and plenary suit by the trustée (who adopted the bill of com- 
plaint filed by the bànkrupt in anticipation of the appointment of 
the trustée), professing to act in the right of the bànkrupt mortgagor 
and its gênerai creditors against appellant as mortgagee to recover 
possession of property taken by appellant under an alleged invalid 
mortgage. This suit might therefore hâve been brought as well in 
a State court. But wherever brought, if appellant desired to challenge 
the right of the trustée to sue as représentative of the bànkrupt and its 
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gênerai creditors, appellant should hâve raised the issue in this suit 
by a proper plea. Appellant's answer to the merits of the question 
of title and right of possession of the property was an admission of 
the trustee's capacity to sue. 31 Cyc. 171, 172: If appellant had 
filed such a plea, it would then, and only then, hâve become necessary 
to.consider (with the bankruptcy record introduced into this cause 
as évidence, and if the bankruptcy record showed the question in a 
way to be determined coUaterally) whether principal office and prin- 
cipal place of business inevitably hâve identical meanings under the 
Illinois corporation and recording statutes, and under the National 
Bankruptcy Act. As the record stands, appellant will not be heard 
to question the right of the trustée to maintain the présent suit. 

[3] While, upon the merits, other points were made by the trustée, 
the spécial master properly held that the only one necessary to be 
considered was whether the chattel mortgage was acknowledged and 
recorded according to the statutes of Illinois. Unless it was, the 
rights of the trustée would intervene as of the date of filing of the 
pétition in bankruptcy, and would not be affected by the subséquent 
act of the mortgagee in taking possession. Mueller v. Nugent, 184 
U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405; In re Rodgers, 125 Fed. 
169, 60 C. C. A. 567, decided by this court; section 70 of Bankruptcy 
Act as amended Feb. 5, 1903, Supp. of 1911, U. S. Comp. Stat. of 
1901, p. 1511; Everett v. Judson, 30 Am. Bankr. Rep. p. 1, 228 U. 
S. 474, 33 Sup. Ct. 568, S7 -L. Ed. 927, 46 h. R. A. (N. S.) 154, de- 
cided by United States Suprême Court April, 1913; Toof v. City 
Nat'l Bank, 30 Am. Bankr. Rep. 79, 206 Fed. 250, 124 C. C. A. 118, 
decided by United States Circuit Court of Appeals June, 1913; Acme 
Harvester Co. v. Beekman Lumber Co., 222 U. S. 300, 32 Sup. Ct. 
96, 56 L. Ed. 208. 

[4] Section 2 of chapter 95 of mortgages of the statutes of Illinois 
provides that chattel mortgages in counties having over 200,000 pop- 
ulation, if the mortgagee is a résident of the state at the time, must 
be acknowledged before officers therein enumerated, in the town, pre- 
cinct, district, or county wherein the mortgagor résides. The arti- 
cles of incorporation of the bankrupt stated that the location of bank- 
rupt's principal office was "in the city of Chicago, in the county of 
Cook and state of IlHnois," and the commissioners in their report to 
the Secretary of State set out — 

"that the post office address of the business office of sald Company is at num- 

ber Park Hôtel ♦ ♦ * lu the city of Beardstown in the county of 

Cas» and state of Illinois." 

The spécial master found that the charter was filed for record and 
recorded in Cass county, 111. ; that ail but two of the stockholders' 
and directors' meetings were held at Beardstown, and that after a 
short time no office was maintained in Chicago, but that the bankrupt 
did maintain an office at Beardstown, where it kept its records, books, 
etc. ; that its stationery carried the address of Beardstown, and that 
address was given in its reports to the Secretary of State and collector 
of internai revenue as the location of its principal office, and that 
for ail practical purposes the principal office was at Beardstown when 
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the mortgage was given in June, 1912. Upon this state of facts the 
spécial master found, as above stated, that the bankrupt's résidence 
was at Chicago, 111. 

This finding of the spécial master is in accord with the weight of 
authority. By section 50 of the Illinois Corporation Act, it is pro- 
vided : 

"That whenever the board of directors, managers or trustées of any cor- 
poration * * • hereafter organized by virtue of any law of this state, may 
désire to change * * * the place of business * * • they may call a 
spécial meeting of the stockholders of such corporation » * * for the pur- 
pose of submitting to a vote of such stockholders * • » the question of 
such change of place of business." 

Section 51 prescribes the notice — not less than 30 days, and the 
manner in which it shall be given, while section 52 provides that 
such change must be effected by a two-thirds vote of ail the stock 
of the corporation. Section 53 provides that when such change is 
voted, a certificate thereof, verified by the affidavit of the président 
and under seal of said corporation, shall be filed in the office of the 
Secretary of State and recorded in the county where the principal 
business of such corporation is located, whereupon the change as to 
the place of business, etc., shall become effective. Section 54 requires 
publication of such change to be made in a newspaper pubHshed in 
or nearest the county in which the principal office is located. 

Hère no attempt was made to complywith the statute in the above 
respect. 

While section 2 of the corporation act uses the language, "the lo- 
cation of the principal office," and the language of section 50 of said 
act is to change the "place of business," we are of the opinion that 
the two are synonymous as used in the statute. 

It has been held that the domicil of a corporation is that place where 
its principal office is located. Every corporation has a résidence with- 
in the nieaning of the word as used in the Practice Act, where its 
principal office or place of business is established. Jenkins v. Cali- 
fornia Stage Co., 22 Cal. 537. 

In Connecticut, etc., R. R. Co. v. Cooper, 30 Vt. 476, 73 Am. Dec. 
319, it is said that, where a corporation is not located by the terms of 
its charter, its résidence and location are regarded as being in the place 
where it keeps its principal office and does its corporate business. 

It was held in Western Transportation Co. v. Scheu, 19 N. Y. 408, 
that a corporation had its domicil for the purpose of taxation in the 
city or town in which the principal office for managing the affairs 
of the Company was located, as evidenced by its charter. 

The Suprême Court of the United States said, in Galveston, etc., 
Ry. Co. v. Gonzales, 151 U. S. 504, 14 Sup. Ct. 401, 38 L. Ed. 248, 
that the question of inhabitancy of a corporation must be determined, 
not by the résidence of any particular officer, but by the location of 
the principal offices — where its books are kept and its corporate busi- 
ness is transacted, even though it may transact its most important 
business elsewhere, citing Conn., etc., R. R. Co. v. Cooper, supra. 

In Ex parte Schollenberger, 96 U. S. 377, 24 L,. Ed. 853, the court 



IN BE FEDERAL OONTEACXING CO. 693 

decided that a corporation can hâve its légal home only at the place 
where it is located by or under the authority of its charter. 
It was early decided in Illinois that: 

"The résidence of a corporation, If it can be said to hâve a résidence, Is nec- 
essai'ily where it exercises corporate functions. It dwells in the place where 
its business is done. It is located where its franchises are exerclsed. * * * 
It has voluntarily established its résidence in Cook county. It has there lo- 
cated its chief business office." Bristol v. C. & A. R. R. Co., 15 111. 436. 

A chattel mortgage covering property in Chenoa, 111., was held 
to bave been properly acknowledged in St. Louis, Mo., that being the 
home office of the company. Hewitt v. General Electric Co., 164 
m. 420, 45 N. E. 725. 

A statement in a certificate of incorporation as to the location of 
the corporation's principal place of business is conclusive on the cor- 
poration. People V. Barker, 5 App. Div. 227, 39 N. Y. Supp. 88. 

The gênerai act under which a corporation was organized granted 
the power to "change the location of its principal office." Held, that 
the term "principal office" was intended to include "principal place 
of business," and such a change of the place of business to another 
city in the state was authorized. Bernstein v. Kaplan, 150 Ala. 222, 
43 South. 581 ; ' C, D. & V. R. R. Co. v. Bank of North America, 
82 m. 493-496, citing Bristol v. Chicago & Aurora R. R. Co., 15 111. 
436. See, also, First National Bank v. Wilcox, 72 Wash. 473, 130 
Pac. 756, 131 Pac. 203; Clark & Marshall's Private Corporations, p. 
363 ; sections 464 and 496, Thompson on Corporations (2d Ed.). 

In Crofut V. Brooklyn Ferry Co., 36 Barb. (N. Y.) 201, it is said 
that the certificate of incorporation of a company, together with its 
acts in the exercise of its franchise, show where it is established. The 
place where its books are kept, where the office of its attorney is, 
where its directors meet, or where it is assessed for personal prop- 
erty, are not proof conclusive of the locus of its establishment. 

[5] The court was right in approving the report of the spécial mas- 
ter and holding that the résidence of the bankrupt was at Chicago, 
that therefore the chattel mortgage in suit, having never been properly 
acknowledged, was invalid as against the trustée of the bankrupt, and 
in refusing to dismiss the temporary injunction and ordering the 
dredge to be turned over to the trustée. 

The decree of the District Court is, therefore, affirmed. 



In re FEDERAL CONTRACTING CO. 

WILLS V. FIRST NAT. BANK OP BEARDSTOWN. 

(Circuit Court of Appeals, Seventh Circuit January 14, 1914.) 

No. 2049. 

1. ACKNOWLEDGMENT (§ 61*) CERTIFICATE DEFECTS — EVIDENCE. 

Where chattel mortgages, given by a corporation having its principal 
office and résidence in the First district of the municipal court of Cook 
county, were acknowledged before a clerk "of the municipal court in the 
district, in the county of Cook," or before "clerk of the municipal 

•For other cases s»e gam« tQpic & § nctmbes in D«c. & Am. Dlgs. 1907 to data, A Kep'r ludexM 
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court of the First district In the county of Cook," the Irregularities In the 
acknowledgments, tested by the requirements In Illinois Mortgage Act 
(Hurd's Rev. St. 1913, c. &5), § 2, providing that In counties havlng a popu- 
lation of more than 200,000, chattel mortgages shall be acknowledged be- 
fore a clerk of the municipal court in the district in which the mortgagor 
résides, could be remedied by évidence, and, when so remedied, the ac- 
knowledgments were in accordance wlth the statute. 

[Ed. Note. — For other cases, see Acknowledgment, Cent. Dig. §§ 336- 
344; Dec. Dig. § 61.*] 

2. Corporations (§ 440*) — Powers — Eight to Bobbow Money. 

A corporation, organized for pecuniary profit under Hurd's Rev. St. 
m. 1913, c. 32, § 1 et seq., bas power to borrow money and exécute a mort- 
gage to secure the same. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1775-1777 ; 
Dec. Dig. § 440.*] 

3. Bankbuptct (§ 464*) — Appeal — Questions Reviewable. 

Where no error was assigned to the action of the district court in bank- 
ruptcy on a pétition in intervention, the action was not before the Cir- 
cuit Court of Appeals on appeal. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 464.* 
Appeal and review in bankruptcy cases, see note to In re Bggert, 43 
C. C. A. 9.] 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of Illinois; J. Otis Humphrey, 
Judge. 

In the matter of bankruptcy proceedings of the Fédéral Contracting 
Company, bankrupt. From an order of the District Court directing 
a sale of property mortgaged to the First National Bank of Beards- 
town, and applying the proceeds to satisfy the mortgage, and holding 
the balance for the further order of the court, William V. Wills, trus- 
tée in bankruptcy, appeals. Affirmed. 

From the agreed stateuient of facts, it appears that the Fédéral Contract- 
ing Company, being indebted to the First National Bank of Beardstown, Cass 
county, 111., in the sum of $20,000, according to the terms of its five promis- 
sory notes, did on November 9, 1911, make, exécute, and deliver to sald bank 
its two certain chattel mortgages, covering Personal property in said county 
of Cass, for the purpose of securing sald notes. One of sald mortgages was 
acknowledged twice — once before Homer K. Galpin, "a clerk of the municipal 

court in the district, in the county of Cook and state of Illinois," and 

once before a justice of the peace "of the clty of Beardstown in the county of 
Cass and state of Illinois." The other was acknowledged once before "Homer 
K. Galpin, clerk of tlie umnicipal court of the First District in the county of 
Cook," etc., and agaln before "a justice of the peace of the clty of Beards- 
town in the coimty of Cass and state of Illinois." Each of said mortgages 
was twlce recorded — once In the recorder's office for Cook county, 111., on ilay 
16, 1912, and once in the recorder's office for said Cass county, 111., on May 
20, 1912. 

From the statement of facts It further appears that on Decemher 30, 1912, 
creditors flled thelr pétition asking to hâve sald Fédéral Contracting Com- 
pany declared a bankrupt. Afterwards such proceedings were had that said 
Fédéral Contracting Company, hereafter herein termed the bankrupt, was 
adjudicated a bankrupt on March 25, 1913. 

On Decemher 30. 1912, one of the creditors of the bankrupt flled its pétition 
for, and the District Court granted, an order restralnlng said mortgagee, the 

*For other cases see same topic & S numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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First National Bank of Beardstown, from attempting to foreclose Its sald 
mortgages or take possession of the mortgaged property, alleging that the 
chattel mortgages were invalid. 

After the appolntment of a trustée In bankruptcy, sald bank flled Its péti- 
tion praying for a sale of the property covered by the mortgages, whlch was 
contested by the trustée upon the ground that the mortgages were improperly 
acknowledged, and for other reasons. The référée found in favor of the mort- 
gagee, and ordered that the mortgaged property be sold and the proceeds ap- 
pUed on the several mortgage indebtedness. The trustée presented a pétition 
for review by the District Court, which court approved and confirmed the 
referee's report. 

For further facts see opinion flled in case No. 2047 in the same bankrupt's 
estate, entitled the Fairbanks Steam Shovel Company v. William V. Wills, 

trustée, etc., 212 Fed. 688, 128 C. O. A. , decided at the présent session of 

this coxirt. 

The errors assigned are, in substance, that the court held the mortgages to 
be valid and ordered the mortgaged goods to be sold and the proceeds turned 
over to appellee, 

Elbert C. Ferguson, of Chicago, 111., William Mumford, of Pitts- 
field, 111., and John C. Burchard, of Chicago, 111., for appellant. 

John A. Barber and Clayton J. Barber, both of Springfield, 111., for 
appellee. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). In 
cause No. 2047, 212 Fed. 688, 129 C. C. A. 224, decided at this term of 
the court, we held that the bankrupt's principal office and résidence 
was at Chicago, Cook county, Illinois. That being so, the only matters 
now presented to the court for disposition, are whether the several 
acknowledgments of the chattel mortgages respectively comply with 
the requirements of the statute. 

[1] By section 2 of the Illinois mortgage act as amended in 1905 
(Hurd's Rev. St. 1913, c. 95), it is, among other things, provided that 
in counties having a population of more than 200,000, chattel mort- 
gages shall, in the absence of a justice of the peace, etc., be acknowl- 
edged before a clerk or any deputy clerk of the municipal court in the 
district in which the mortgagor résides. 

As will be seen from the statement of facts and the finding of the 
référée, both mortgages were actually acknowledged before the clerk 
of the municipal court of Chicago in the First district of said court, 
in which district the bankrupt had its principal office and résidence. 
The irregularities in the acknowledgments, if they amount to such, 
might be and were remedied by the évidence before the référée. Har- 
vey V. Dunn, 89 111. 585 ; Gilbert v. Sprarae, 196 111. 444, 63 N. E. 993. 
We deem the mortgages acknowledged in accordance with the statute. 

[2] The contention that the bankrupt was not empowered to borrow 
money is without merit. By the act in question the step taken was au- 
thorized and lawfully exercised. 

[3] As to the action of the District Court upon the intervening péti- 
tion of the Partridge Levée and Drainage District, no error has been 
assigned, and the same is therefore not before us. 

We think the référée and the District Court were right in ordering 
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the trustée to sell the mortgaged property and apply upon the balance 
due the bank so much of the proceeds thereof as may be necessary to 
satisfy the same, and, if enough for that purpose is realized on the sale 
after paying costs accrued to hold the balance, if any, to abide the fur- 
ther order of the court. 
The order of the District Court is therefore affirmed. 



In re FEDERAL CONTRACTING CO. ^ 

WILLS V. NEAT, CONDIT & GROUT. 

(Circuit Court of Appeals, Seventh Circuit. January 14, 1914.) 

No. 2048. 

Appeal from the District Court of the United States for the Southern Di- 
vision of the Southern District of Illinois ; J. Otis Humphrey, Judge. 

In the matter of bankruptey proceedings of the Fédéral Contracting Com- 
pany, bankrupt. From an order of the District Court in favor of Neat, Condit 
& Grout, William V. Wills, trustée in bankruptey, appeals. Affirmed. 

Blbert C. Ferguson, of Chicago, 111., William Mumford, of Pittsfield, 111., 
and John C. Burchard, of Chicago, 111., for appellant. 

J. M. Riggs, of Winchester, IlL, for appellee. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

PER CUEIAM. The facts In the présent case are, for ail praetical pur- 
poses, Identical wlth those of case No. 2049, decided at the January session 
of the court, 1914, entitled In re ITederal Contracting Company, Bankrupt, 
Wills, trustée, etc., v. First National Bank of Beardstown, 212 Fed. 693, 129 
C. C. A. 229. 

The flnding of the référée was, on review, approved by the District Court, 
and the cause is hère on appeal from that order. 

For reasons set out In said cause No. 2049 the order of the District Court 
la affirmed. 



WESTERN TRANSIT CO. v. DAVIDSON S. S. CO. 

(Circuit Court of Appeals, Slxth Circuit March 13, 1914.) 

No. 2416. 

1. Collision (§ 95*) — Steamer and Tow Meeting in Naebow Channel — 
DuTT of Free Vessel. 

When vessels are to meet in a narrow wlnding channel, and one of them, 
being free, can absolutely control her own motions, while the other, being 
wlth a tow carried on a towline, can neither stop nor back, and cannot 
move at ail except as the safety of the tow is also considered, thls fact 
aione is sufficient to put upon the free vessel a considérable burden of 
duty to so handle her own speed and position and to so sélect the exact 
place of meeting as to minimlze whatever unavoidable danger there 
may be. 

[Ed. Note.— For other cases, see Collision, Cent Dig. §§ 200-202 ; Dec. 
Dlg. § 95.* 

Collision wlth or between towing vessels and vessels in tow, see note to 
The John Englis, 100 C. C. A. 5S1.] 

•For other caaee see same toplc & S ndmbbe In Dec. & Am. Digs. 1907 to date, & Rep'r îndexea 
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2. Collision (§ 95*) — Steamer and Tow Meeting in Nabeow Channel — 

Mutual Faults. 

A collision In Portgage river, Mich., between the steamer Troy, passlng 
up alone, and the barge Chieftaln, comlng down In tow on a 200-foot Une, 
held due to the fault of both vessels ; the Troy being primarily in fault 
for meeting the barge at a bend In the channel where, if the barge failed 
to make the turn properly, collision was inévitable, while by slowing or 
stopping a very short time the vessels would hâve met in a straight chan- 
nel ; and the Chief tain being In fault for not being more caref ully navi- 
gated around the tum after passing signais had been exchanged. 

[Ed. Note.— For other cases, see Collision, Cent Dlg. §§ 200-202; Dec. 
Dig. § 95.*] 

3. Admiealtt (§ 85*) — Eefeeenck to Commissionek — Conclusiveness of 

FiNDING. 

The rule, which governs In equity where a référence Is made by consent 
of parties, that a flnding of fact by the master is unassailable if there is 
any testimony consistent with it, is not so strict in case of an ordlnary 
référence by a court of admiralty to a commissioner to take proof of dam- 
ages and compute and report the same, and, while the commissioner's 
flndings on conflicting évidence are presumptively right and should not be 
lightly disturbed, the court should not hesitate to exercise its own judg- 
ment and reach a contrary resuit when clearly convlnced that the flnding 
Is wrong. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dlg. §§ 619, 620 ; Dec. 
Dig. § 85.*] 

4. Courts (§ 371*) — Suit for Damages — Intekest. 

Damages awarded for a collision which occurred within the Jurisdiction 
of a State should bear interest, both before and after decree, at the légal 
rate established by statute In the state. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 907, 972-976 ; Dec. 
Dig. § 371.*] 

Appeal from the District Court of the United States for the Eastern 
District of Michigan; Henry H. Swan and Clarence W. Sessions, 
Judges. 

Suit for collision by the Davidson Steamship Company, owner of 
the barge Chieftain, against the steamer Troy; the Western Transit 
Company, claimant l3ecree for libelant, and claimant appeals. Re- 
versed. 

J. B. Richards and Harvey L. Brown, both of Bufifalo, N. Y. 
(Brown, Ely & Richards, of Bufifalo, N. Y., of counsel), for appellant. 

H. D. Goulder and F. S. Masten, both of Cleveland, Ohio, for ap- 
pellee. 

Before KNAPPEN and DENISON, Circuit Judges, and COCH- 
RAN, District Judge. 

DENISON, Circuit Judge. The steamer Troy, belonging to the 
Western Transit Company, was libeled by the Davidson Steamship 
Company on account of damages sufïered by its barge Chieftain, while 
being towed by its steamer Orinoco. A collision occurred in the 
Portage river. The Troy was bound for Duluth, and shortly after 
entering from Lake Superior into the lower end of the river channel, 
and while below "eut No. 1," gave a port to port meeting signal, and 
the Orinoco, then coming down the river at a point about a half mile 

•For other oases see sam» topic & S nvmbbb in Dec. t Am. Dlgs. 1907 to data, & Rep'r Xndtxet 
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above, agreed. The size of the boats, the particular surroundings of 
the place, and the position of the boats in collision, according to the 
théories of the respective parties, appear by the following plats, based 
upon the Lake Survey charts. The channel in eut No. 1 was about 
200 feet wide, somewhat wider in the open water next above, and nar- 
rowed to 120 feet in the reach from which the Chieftain was emerg- 
ing. 

SKETCH No. 1. 




SKETCH No. 2. 

rr 




Tri'egular dotted lines show chaimel 

banks; straight dotted linea 

are range courses. 
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It is claimed by the Troy that she was kept headed to starboard as 
far as practicable, and that the Chieftain swung to port and came 
across the bows of the Troy, away over upon the Troy's side of the 
channel, and that the collision happened just as the Troy was swinging 
to starboard, while clearing eut No. 1. It is the Chieftain's claim that, 
upon a 200-foot towline, she was following the Orinoco and was keep- 
ing as close as possible to the bank (which hère was a revetment) on 
her starboard; that passing the end of this revetment she began to 
make the turn to starboard, but that the Troy came over into the 
Chieftain's side of the channel across the Chieftain's course, and then 
struck the latter on her starboard bow, a few feet aft of the anchor 
hawse pipe. 

At the outset, we think it necessary to détermine the conflicting ques- 
tion of fact presented by thèse two théories. It would be useless to 
discuss ail the évidence, but, upon the whole, we are clearly satisfied 
that the theory of the Troy is correct ; and that the collision occurred 
substantially at the point and in the manner shown by sketch No. 1. 
If we examine the Chieftain's claim that she was at the point shown 
on sketch No. 2, and was successfully making her turn to the starboard, 
it is not impossible (as at first glance it appears to be) that the 400-f oot 
Troy could hâve passed through the space between the Orinoco and 
the Chieftain, and swung around and struck the latter from the other 
side, inflicting the kind of a blow given and at the spot where received 
— but though not impossible, this is highly improbable. It is to be 
noted also that shortly before the collision the Chieftain's captain had 
dropped his starboard anchor, thus indicating that his vessel was 
swinging to port beyond the control of her rudder, or at least that the 
rudder was insufficient to turn the bow to starboard as desired; and 
by this fact the improbability of the Chieftain's claim is increased. 
Then we hâve the final, controlling circumstance, by testimony from 
the Chieftain's crew, that just before the boats came together they 
saw a red spar under their port bow. There seems no reason to doubt 
that this must hâve been "Red Spar No. 2," because "Red Spar No. 
2A," though it was shown by the charts which were before the witness- 
es at the time they were testifying, was in fact not placed until the 
year after the collision. Any possibility of reconciling the Chieftain's 
testimony about the red spar with its présent theory that the collision 
occurred at the point shown by its sketch dépends upon a mère guess, 
supported by no testimony, that there may hâve been a red spar un- 
known to the records of the Lake Survey in the same place yvhere No. 
2A was afterwards set. Taking the testimony ail together, we are 
clearly satisfied that the collision occurred as shown on sketch No. 1. 

[1] The district judge found that the Troy was in fault in allowing 
the meeting to take place at this necessarily dangerous turn in a nar- 
row channel. With this resuit we agrée. We do not, however, base 
this conclusion on Rule 24 and the principles governing boats mov- 
ing with or against current or tide. "Portage Entry and River" is a 
channel four or five miles long, Connecting Lake Superior and Port- 
age Lake. It runs through marshy ground. Normally there is a 
slight current from Portage Lake to Lauke Superior, There is another 
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outlet to Lake Superior from the opposite side of Portage Lake, and 
under suitable wind conditions the current may be the other way. The 
évidence conflicts as to whether on the day in question there was any 
current; and rights should hardly be fixed with référence to a con- 
ventional current in a channel where the navigators may not be able 
to tell which way the actual current is running — at least, if resort may 
be had to any other applicable rule and clearer standard. In our judg- 
ment, the fault of the Troy sufficiently dépends on the fact that she was 
alone, while the Orinoco was burdened with a tow. When vessels are 
to meet in a narrow, winding channel, and one of them, being free, can 
absolutely control her own motions, while the other, being with a tow 
carried on a towline can neither stop nor back and cannot move at ail 
except as the safety of the tow is also considered this fact alone is suf- 
ficient to put upon the free vessel a considérable burden of duty so to 
handle her own speed and position, and so to sélect the exact place of 
meeting, as to minimize whatever unavoidable danger there may be. 
We do not find that this duty has been declared quite so explicitly as in 
the language just used, and in a case where neither current nor tide 
was important; but we think we fairly state the necessary resuit of 
applying the rule of ordinary care. See The Syracuse, 9 Wall. 672, 
675, 19 L. Ed. 783 ; The Saratoga (D. C.) 1 Fed. 730, 732; The Owego 
(D. C.) 71 Fed. 537. 

[2] In the instant case the Troy unnecessarily proceeded to a point 
where, if for any reason the Chieftain kept on past the proper turn- 
ing point for only her own length without making the turn properly 
and successfully, a collision must happen; while by slowing a Httle 
more, or by stopping for two minutes down in the straight channel of 
eut No. 1, there would hâve been ample opportunity either for the 
Chieftain to straighten up and recover her rightful position, or, if 
she did not do so, for the Troy to hâve remained in a place of safety. 
The Troy must be condemned. 

Our finding as to the manner and place of collision leads inevitably 
to the conclusion that the Chieftain was also in fault. Possibly some 
unexplained bottom or bank conditions caused her to sheer to port, or, 
what is practically the same thing, to refuse to mind her helm and 
corne to starboard; perhaps more probably, her steersman, through 
inattention or misjudgment, did not port until too late. The Chief- 
tain had only to fail to make the turn at exactly the right point, and 
to continue on her former course for 300 feet after she should hâve 
turned, to get her nearly into the position where we hâve found she 
was. Upôn either supposition, she does not escape a contributory lia- 
bility ; her fault is clear enough to satisfy the requirement that, when 
the primary liability is placed elsewhere, the contributing fault must 
be very clear. Upton v. Whitaker (C. C. A. 6) 196 Fed. 651, 654, 116 
C. C. A. 343. It necessarily follows that the damages must be divided, 
and the Chieftain must carry one-half of her loss. See The George 
Presley (C. C. A. 6) 111 Fed. 555, 49 C. C. A. 438. 

[3] After the coUision the Chieftain was taken to Bay City and put 
into dry dock. This dry dock belonged to the same James Davidson 
who, with his family, held ail the stock of the corporation which own- 
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ed the Chieftain. The boat remained in dry dock for 30 days, during 
which time the dock was not occupied by any other vessel, and the 
Chieftain was extensively repaired in respects having nothing to do 
with the colHsion. A considérable part of those repairs which did not 
follow from the collision could as well hâve been made outside of the 
dry dock. Of the other repairs some, like caulking the entire bottotn, 
required its use, and others, like painting the decks, could hâve been 
done outside. For its use the owner of the dry dock charged the own- 
er of the boat $162.24 for each one of thèse 30 "lay days." We are 
quite satisfied that, for the reasons suggested in the facts we hâve just 
recited, at least one-half of this time was unnecessary for the repair of 
the damage caused by the collision ; and that the allowance for "lay 
days" should be reduced from $4,867.20 to one-half that sum. 

The district judge seems to hâve based his allowance of the full sum 
not so much upon his own considération of the proofs as upon the 
fact that there was conflicting évidence, and upon the assumed rule 
that, if there is évidence amply supporting a commissioner's finding, 
that finding should not be disturbed. The rule has sometimes been 
stated as broadly as this; indeed, in Davis v. Schwartz, 155 U. S. 631, 
at page 636, 15 Sup. Ct. 237, at page 239 (39 L. Ed. 289), Mr. Justice 
Brown said: "So far as there is any testimony consistent with the 
finding, it must be treated as unassailable." He was speaking in a 
case involving a master's report in equity; but the practice of giving 
eflfect to a commissioner's finding in admiralty is based on its analogy 
to the usual master's finding (The Cayuga [C. C. A. 6] 59 Fed. 483, 
488, 8 C. C. A. 188; The La Bourgogne [C. C. A. 2] 144 Fed. 781, 
783, 75 C. C. A. 647) ; hence the eflfect should be the same. The con- 
clusion in Davis v. Schwartz, that the finding was "unassailable," if 
that conclusion is to be treated as a thing decided, may well dépend 
on the circumstance that the référence to state facts was by consent 
of parties, thus creating practically an arbitration, like a trial before 
a United States District judge under R. S. 649. See our discussion 
of Davis V. Schwartz in Haines v. Bank, 203 Fed. 225, 228, 121 C. C. 
A. 431. We think in the ordinary case of a référence by the equity 
court to its master "to take proofs and report his findings of fact and 
law," or by the admiralty court to its commissioner (as hère) "to take 
testimony of such damages and to compute and report same," it has 
never been intended to hold that the finding or report should hâve any 
greater force than is implied by the criterion, "clearly against the 
weight of the évidence" (The La Bourgogne, supra, 144 Fed. at page 
783, 75 C. C. A. 647 ; The Elton [C. C. A. 4] 83 Fed. 519, 520, 31 C. 
C. À. 496), or, "unless error clearly appears" (Tilghman v. Proctor, 125 
U. S. 136, 150, 8 Sup. Ct. 894, 31 L. Ed. 664), or our own formula, "a 
decided prépondérance against the judgment" (In re Snodgrass, 209 
Fed. 325, 326, 126 C. C. A. 251 ; Carey v. Donohue, 209 Fed. 328, 333, 
126 C. C. A. 254). We think that to carry the authority of the find- 
ing beyond thèse standards would be in eflfect to deprive the parties 
of the right to a hearing de novo on appeal ; and that, while the mas- 
ter's or commissioner's findings on conflicting évidence are presump- 
tively right and should not be lightly disturbed, yet the District Court 
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should not hesitate to exercise its own judgment, and reach a contrary 
resuit, when clearly convinced that the finding is wrong. 

Judged in this way, the allowance for more than half of the 30 lay 
days cannot stand. It is undisputed that the boat was getting the 
benefit of a gênerai caulking, which would otherwise hâve required 
docking the next season, and that the entire job was done in a delib- 
erate fashion, with a small force. The very persuasive proof that 
half the work could hâve been done after floating the vessel outside of 
the dock has nothing definite to dispute it, except Mr. Davidson's final 
claim that the stem was out of line and had to be held rigidly braced 
f rom the sides of the dock until the work was finished. Not only was 
the twisting of the stem not discovered in the original survey in which 
this witness participated, but the boat was in fact floated in the dock 
on one occasion during thèse lay days. The situation is very similar 
to that arising in the Second circuit regarding lay days in this very 
dock. The Bourke (D. C.) 135 Fed. 895 ; s. c. (C. C. A. 2) 145 Fed. 
909, 76 C. C. A. 441. 

The finding of damages, as modified and affirmed by the district 
judge, forms the subject of further complaint in several particulars. 
We think it unnecessary to recount thèse in détail. In each of thèse 
particulars, under the rule which we hâve stated as to the force of the 
master's findings and under the analogous rule as to the force to be 
given by us to the double findings now existing, they should be af- 
firmed. Constam v. Haley. (C. C. A. 6) 206 Fed. 260, 124 C. C. A. 128, 

[4] The decree gives interest at 6 per cent. Since this case was 
heard below, we hâve decided, in Cambria S. S. Co. v. Pittsburgh S. 
S. Co., 212 Fed. 674, 128 C. C. A. -— , decided January 6, 1914, that 
where the collision occurred and suit is brought in Michigan, the 
proper rate of interest is 5 per cent., the légal rate in that state; and 
only 5 per cent, can be allowed hère. 

The decree below is reversed, and the case remanded, with instruc- 
tions to enter a decree in accordance with this opinion. The appellant 
will recover the costs of this court. 



MeKINNON v. WESTERN DEVELOPMENT CO. 

(Circuit Court of Appeals, Second Circuit. March 10, 1914.) 

No. 169. 

Banks and Banking (§ 112*) — Représentation bt Officee — Liabilitt tob 
Conversion. 

Where a bank agreed to make a loan against certain collatéral, and 
recelved the borrower's note and collatéral, it was entitled to turn over 
the note and collatéral to an officer of the bank, who made the loan per- 
sonally, and, havlng done se, was not responsible for such ofBcer's subsé- 
quent conversion of the collatéral. 

[Ed. Note. — For other cases, see Banks and Banking, Cent Dig. §§ 271, 
272 ; Dec. Dig. § 112.*] 

In Error to the District Court of the United States for the Southern 
District of New York. 

*For other ca£es see same topic & § nvmbeb in Dec, & Am. Digs. 1907 to date, & Rep'r Indexai 
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Action by the Western Development Company against John W. Mc- 
Kinnon, as stockholders' agent, etc., of the Bank of North America. 
Judgment for plaintiff, and défendant brings error. Reversed. 

Underwood, Van Vorst & Hoyt, of New York City (John G. Mil- 
burn, J. Markham Marshall, and Alexander B. Siegel, ail of New York 
City, of counsel), for plaintif! in error. 

Ferdinand E. M. Bullowa, of New York City (Frank H. Platt, of 
New York City, of counsel), for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. At a former trial of this case the court di- 
rected a verdict in favor of the plaintifï, assignée of Otto Heinze & 
Ce, on the ground that the Bank of North America, for whose stock- 
holders the défendant was agent, having agreed to loan that firm 
$126,000 against certain collatéral, neither made the loan nor on de- 
mand returned the collatéral. We reversed the judgment because the 
court had net permitted the défendant to show, if it could, that the 
bank did not agrée to make the loan and had delivered the collatéral to 
C. W. Morse, who did make it. 

At the new trial it appeared that on October 14th, in the hard times 
of 1907, the firm of Otto Heinze & Co. were in urgent need of from 
$450,000 to $500,000 to take up outstanding loans and release valuable 
collaterals, among which was a loan from J. S. Bâche & Co. for $126,- 
000. Otto Heinze applied to his brother F. A. Heinze, who was prés- 
ident of the Mercantile National Bank, for the loan. F. A. Heinze 
said that the bank would not make it unless it was participated in by 
some other financial interest. The brothers theh went to the Bank of 
North America to see C. W. Morse, who was chairman of the execu- 
tive committee of the Mercantile National Bank and vice président of 
the Bank of North America. F. A. Heinze had a private interview 
with Morse, Otto Heinze remaining outside the room. At this inter- 
view Morse gave his check to the order of F. A. Heinze individually 
for $126,000, and then told Otto Heinze that his firm would get the 
loan at the Mercantile National Bank the next day, and that he should 
send the collatéral for the Bâche loan to the Bank of North America. 
October 15th Otto Heinze made a collatéral note payable on demand 
to the Bank of North America and sent it with the collatéral to the 
bank. When the package was handed to the président of the bank 
he said the bank had never agreed to make the loan, and never would 
make it, and he handed the package to F. A. Heinze, then présent, who 
immediately took it into Morse's office and delivered it to him. 

The testimony left it in doubt whether Morse individually or the 
bank agreed to make the loan, but there is no doubt that Otto Heinze 
& Co. intended the collatéral to secure the repayment of the loan, that 
Morse individually made it, and that Otto Heinze & Co. received it. 
Although Otto Heinze & Co. drew a check for $126,000 on the Bank 
of North America they never deposited it or presented it for payment. 
The Bank of North America did not indorse Otto Heinze & Co.'s col- 
latéral note, which went with the collatéral into the hands of Morse. 
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The court charged the jury: 

"What I can and must tell you Is this: What you should do accordlng 
to the différent possibilltles of your flndings. T^et us suppose that in the flrst 
place, you believe that in the interview in which Otto and Augustus and 
Morse were there, after lunch, It was understood that Morse Individually 
should take the loan, and It should not be the Bank of North America. If 
that be so, then you will hâve to give a verdict for the défendant, because 
then the bank did not hâve anything to do with It Otto understood he vras 
liable to Morse. Let us suppose as a second possibility that it was left 
vague at that time ; the transaction was undetermined from whom Otto was 
golng to get the money; then you might détermine that when he went to 
Augustus and let Augustus go into the room with Morse, he meaut to agrée 
to the arrangement as Augustus should make it with Morse. That is to say, 
you may treat the transaction as substantially a consent by Otto to let 
Augustus make the deal for him. In that case, if you believe the deal went 
through as Augustus said it went through, and it was to be Personal, then 
Otto would be bound, and you must render a verdict for the défendant. 

"There is a third possibility to the case. You may conclude that it is quite 
clear from the fact that Morse afterwards kept the note, when it came on 
the 15th, and from the other testimony, that the original agreement contem- 
plated a loan by the bank, as far as Otto knew, and that Otto never gave any 
authority to Augustus to deal for him, but that the interview was a matter 
between Augustus and Morse individually. And yet you may conclude that 
Augustus is telling the truth, when he said that he and Morse arranged that 
Morse should take it over, and that when Morse paid him money in the form 
of the check, in performance of the loan, he meant it as a payment to the 
Mercantile Bank, and that the agreement was that the money should be paid 
to the Mercantile Bank. 

"Now, if you should détermine that, what would be the rights of the par- 
ties? Well, this Is an assignable contract. If Otto made a contract for t 
loan from the bank — and, as I told you, it seems to me he did — and the bank 
the next day, before the loan had been made, or the same day, at once before 
any advance had been made, had asslgned it to Morse in a formai way, Otto 
could not hâve objected to it And if he had meant that the only person to 
whom he would Intrust his securlty was the National Bank of North Ameri- 
ca, he was bound to Indicate that at the time he made the contract, because 
unless there was some sueh indication, the contract would be assignable. 

"So, you see, it did not take Otto's co-operation in that case to efCect the 
assignment of the contract. It would hâve been a valid assignment if he had 
not known anything about It. 

"Tou may conclude that Morse indicated hls assent, in this conversation 
between hlmself and Augustus, that he should take it over personally, regard- 
less of how the contract read, so far as Otto was concerned. And you may 
conclude that on the next morning the transactions between Curtis and 
Morse indicated that Curtis, the président of the bank, was quIte wllling 
that Morse should take it over ; that, when he sent the securlties in to Morse 
saying, 'We won't bave anything to do with it,' in view of the fact that 
Morse had already advanced the money they both agreed, both Curtis for 
the bank and Morse for himself, that he should take over the transaction. 
Now, if that was the understanding between Curtis and Morse, then the only 
question in the case is whether, when Morse gave the check to Augustus, he 
was paying the money as Otto intended the money should be paid. Because 
if the contract is as Otto says It was, that the money should be paid directly 
to him, not deposlted in the Mercantile Bank, a delivery of a check by Morse 
to Augustus would not be good. It would not be the delivery that Otto had 
stipulated he should get. But, if in the agreement between Otto and the bank, 
Otto expected that the money should be deposited or delivered to the Mer- 
cantile Bank for him, then I charge you that any delivery by Morse to Âw- 
gustus was a good performance under that contract, unless you suppose 
that when he delivered that he said something to Augustus, or it was under- 
stood between them, that that check was not for that purpose at ail, as the 
plaintiff suggests you might believe. 
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"That question Is a very crucial fact in the case, and I am going to leave 
that to you. I am going to leave it to you and not express any opinion about 
that. The only testimony in thé case is that that was the intention, and you 
hâve got to décide that. 

"If you détermine that that is what vras done, then the plaintifC cannot re- 
cover. But, if you détermine either that Otto expected to get the money 
some other way, or that Morse, when he gave him the money, had no inten- 
tion to pay it to the bank or to Augustus as an officer of the bank, then, 
you will hâve to find a verdict for the plaintiff." 

In accordance with the last paragraph of the foregoing, the jury 
found a verdict in favor of the plaintiff for the value of the collatéral 
as of October 22, 1910, the date of demand and refusai, $160,903 with 
interest at 6 per cent, to the date of the verdict, November 21, 1912, 
$20,112.50, aggregating $181,012.50. But we discover no testimony 
whatever that Morse paid the $126,000 to F. A. Heinze for any othér 
purpose than to enable Otto Heinze to get accommodation for the 
amount at the Mercantile National Bank.. Any conclusion to the con- 
trary was founded on pure conjecture. The resuit is extraordinary, 
because it takes no account whatever of the loan received by the plain- 
tiff from Morse October 14, 1907, of $126,000, with interest at 6 per 
cent, from date to November 21, 1912, which would aggregate the sum 
of $165,000. 

If the bank were to pay the judgment and Morse collected his loan 
out of the collatéral in his hands, the plaintif! would receive the tull 
value of its collatéral from the bank and a loan of $126,000, fully paid 
out of its collatéral in Morse's hands, with a possible claim against him 
for a surplus. On the other hand, if Morse were to sue on the col- 
latéral note, the plaintiflf would, on payment of it, get back the original 
collatéral and at the same time hâve its f ull value from the bank. 

Assuming that the bank did agrée to make the loan against the col- 
latéral as the plaintiff contends, it had the right as pledgee to turn 
over Otto Heinze & Co.'s note with the collatéral to Morse, who did 
make the loan personally. The bank would not be responsible for any 
conversion by him of the collatéral. Goss v. Emerson, 23 N. H. 38 ; 
Bank V. Davis, 113 Ga. 341, 38 S. E. 836, 84 Am. St. Rep. 248. The 
fact that it did not indorse the note makes no différence in this case. 
Morse had the équitable title to it and the absence of indorsement only 
left him subject to any equities which the plaintiff might hâve had 
against the Bank of North America, and none are suggested. Freund 
v. Bank, 76 N. Y. 352. The court erred in not directing a verdict in 
favor of the défendant. 

Judgment reversée. 
212 F.— 45 
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THE BANGOR. 

THE ZOUAVE. 

(Circuit Court of Appeala, Second Circuit. January 13, 1914.) 

No. 108. 

1. Collision (§ 98*) — Rtjleb fob Pbeventino — Slip Whistlk. 

Inland Navigation Rules, art. 18, rule 5 (Act June 7, 1897, c. 4, 30 Stat. 
96 [U. S. Comp. St. 1901, p. 2882]), which provides that, when steam ves- 
sels are moved from thelr docks or berths and other boats are liable to 
pass from any direction toward them, tliey shall glve tlie saine signal as 
in case of vessels meeting at a bend (one long blast) does not fix any 
précise time at v?hich the signal shall be given, and whetlier or not It 
ehould be given vyhen the vessel starts to move apparently dépends on 
clrcumstances, as the depth of the slip or the présence of other obstructing 
vessels. 

[Ed. Note.— For other cases, see Collision, Cent Dlg. §§ 208-210 ; Dec. 
Dig. § 98.»] 

2. Collision (§ 96*)' — Leaving and Enteeing Slip. 

A decree afflrmed which, on testimony given In open court, found a 
steam lighter solely in fault for a collision vrith another lighter in tow 
alongside a tug, near the entrance to a slip from which she was backing. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 203-205; Dec. 
Dig. §96.*] 

3. Evidence (§ 601*)— CouEsœ of Tide. 

That the current of a tidal river is flowing downstream Is not conclusive 
that there is at the time an ebb tide, since the tlde will be flooding at the 
bottom of the river for some time while the current is still running down 
on the surface. 

[Ed. Note.— For other cases, see Evidence, Cent Dig. §^ 2425-2429; 
Dec. Dig. § 601.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty for collision by Owen J. McWilliams and others, 
owners of the lighter Moonlight, against the steam lighter Bangor, of 
which the Delaware, Lackawanna & Western Railroad Company was 
claimant, and cross-libel against the steam tug Zouave. Decree against 
the Bangor, and her claimant appeals. Affirmed. 

J. L. Seager, of New York City (A. J. McMahon, of New York 
City, of counsel), for appellant. 

Herbert Green, of New York City, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. June 3, 1912, at about 6 :40 p. m., the lighter 
Moonlight on the port side of the tug Zouave, while entering the slip 
between covered piers 4 and 5 of the Delaware, Lackawanna & West- 
ern Railroad Company on the North river, came into collision with 
the steam hghter Bangor, which was backing out. The Bangor started 
from the grain dock, a pier about 260 feet inside of the mouth of 
the slip between piers 4 and 5. The entrance is nearly 300 feet wide, 
but was reduced to about 200 feet, because of car floats lying at the 

♦For other cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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river end of pier 4 on the north sida and projecting into it some 90 
feet. 

The libel states that when the Zouave and her tow were 400 feet 
off the mouth of the slip, the tug's engines were slowed, and when 
200 feet off stopped and the tow drifted about 50 feet into the slip 
when the Bangor blew the slip whistle and began to back out to 
port. The Zouave blew an alarm and began to go astern, but the 
Bangor did not start her engines ahead until she was within 10 feet 
of the bow of the lighter, when it was too late to avoid collision. The 
answer says that the Bangor blew the slip whistle, backed out straight, 
and when near the end of pier S the Zouave and her tow suddenly 
came around the end of the pier, from the south. The Bangor stopped 
and went ahead, but the Zouave kept on until the bow of the Moon- 
light struck the stern of the Bangor. 

The captain of the Zouave testified that he rounded to and slowed 
down off the mouth of the slip, when from 400 to 500 feet away. 
After going half that distance he stopped, intending to drift in. He 
saw the Bangor when he first rounded to, lying at the grain dock, and 
when 200 feet ofï saw that she began to back out. Although he went 
astern at once, he got 50 feet inside of the end of pier 5, and the 
collision took place about 50 feet outside of that pier. 

Moran, the mate of the Zouave, says that the tow was 50 feet in- 
side the slip when the Bangor blew and began to back, and that the 
collision took place about 30 feet ofï the end of pier 5. 

The master of the Bangor says he had backed 150 feet when he 
saw the tow coming around the end of pier S into the slip, and then 
he went ahead looked up, and the collision took place at the mouth of 
the slip. 

[1] The story of the Zouave requires a finding of gross négligence 
on the part of the Bangor, whereas the story of the Bangor discloses 
a sudden emergency when a collision might readily occur, though both 
vessels at the moment of discovering each other navigated with pru- 
dence. The District Judge was induced to the conclusion that the 
Bangor was solely at fault by two considérations. One was that the 
slip whistle ought to hâve been blown before the Bangor, started to 
back out, whereas her master admitted that he had proceeded some 
50 feet before he blew, although the pleadings of both parties allège 
that he blew, as he began to move out. This signal is regulated by 
article 18, Rule 5 of the Inland Régulations which reads : 

« * * * -çviien steam vessels are moved from thelr docks or berths and 
othér boats are liable to pass from any direction toward them, they shall give 
the same signal as in the case of vessels meeting at a bend * » • •• (One 
long blast.) 

The act does not fix any précise time at which this signal is to be 
blown. The time would apparently dépend upon the circumstances 
of the case, e. g., if the vessel were lying high up in a deep dock or if 
her exit were obstructed by other vessels, notice might be more ef- 
fective if given after than before she began to move. At ail events, 
the signal was of no importance in this case because the witnesses 
on the Zouave testified that: they saw the Bangor before she started 
out, and therefore they did not need to be apprised by a whistle at ail 



708 212 FBDBEAIi REPORTER 

[2, 3] The other considération was that on an ebb tide it was more 
likely that the Zouave would enter from a point opposite the slip 
than that she should come in around the corner of pier 5. The plead- 
ings of both parties stated and the only testimony on the subject was 
to the effect that the tide was ebb. Ât the argument the claimant's 
counsel contended that the Officiai Tide Tables show that at 6:40 p. 
m. of this date it had been running flood for about two hours. He has 
since submitted the tide tables for 1912, contending that we may take 
judicial notice of the fact, even if it is contrary to what was alleged 
at the trial. It is to be remembered, however, that the currents of 
rivers do not synchronize with the tides. The tide tables do show 
that it was low water in the North river, where the Delaware, Lacka- 
wanna & Western Railroad Company's piers are, at 4:30 p. m. on 
June 3, 1912. They also show that the current continues to run 
down the river some 21/2 to 3 hours after low water, so that at the 
time of the collision, although the tide would be flooding at the bot- 
tom of the river, the current on top would be still running down. 
Sec the subject treated in his usual admirable manner by the late 
Judge Addison Brown in the Ludvig Holberg (D. C.) 36 Fed. 914; 
also The Bremen (D. C.) 111 Fed. 228, 232; The Ciudad de Reus, 
185 Fed. 392, 107 C. C. A. 447. Under thèse circumstances we do 
not feel at liberty to differ with the conclusion of the District Judge 
who heard and saw the witnesses. 

Decree afïirmed, with interest and costs. 



LEHIGH VALLEY TRANSP. 00. v. KNICKERBOCKER STBAM TOWAGH 

CO. 

(Circuit Court of Appeals, Second Circuit February 10, 1914.) 

No. 146. 

1. TowAGE (§ 12*) — Groundino or Tow — Liability. 

That a barge being towed on a hawser 40 to 60 fathoms in length grad- 
ually sheered 35 feet from the course of the tug was not so unusual, where 
the master was unacqualnted with the stream as to charge her with fault 
for grounding. 

[Ed. Note.— For other cases, see Towage, Cent. Dig. §§ 24-26, 29 ; Dec. 
Dlg. § 12.*] 

2. TowAGE (I 11*) — Grounding of Tow — Liabilitt oï Tug. 

A towlng tug Is bound to know, not only what appears upon govem- 
ment charts as to obstructions, but whatever Is known to persons in the 
habit of navigatlng the waters in question ; but for strlking a rock un- 
charted and unknown to local navlgators she is not responsible. 

[Ed. Note. — For other cases, see Towage, Cent Dig. §§ 11-23; Dec. 
Dlg. § 11.*] 

3. Evidence (§ 601*) — Tidal Rivées — Course of Tide. 

That the current of a tidal river is flowing downstream is not con- 
clusive that there is at the time an ebb tide, since the tide will be flooding 
at the- bottom of the river for some time while the current is stlU run- 
ning down on the surface. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 2425, 2456-2459 ; 
Dec. Dig. § 601.*] 

*For other cases see same topic & § kvmbeb lu Dec. & Àm. Digs. 1907 to date, & Rep'r Indexe» 
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4. TowAGE (I 11*) — Grounding of Tow— Liabilitt of Tua. 

A tug held not liable for the stranding of her tow in the Kennebec river 
on a submerged rock whieh was uneharted and apparently unknown to 
local navigators, and where also the position of a buoy as stiown on the 
government chart had been changed se that the channel at the place ot 
stranding was not as it appeared on the chart. 

[Ed. Note.— For other cases, see Towage, Cent. Dlg. §§ 11-23; Dea 
Dig. § 11.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by the Lehigh Valley Transportation Company, 
owner of the steel barge Buffalo, against the Knickerbocker Steam 
Towage Company. Decree for libelant, and respondent appeals. Re- 
versed. 

Hyland & Zabriskie, of New York City (Nelson Zabriskie, of New 
York City, of counsel), for appellant. 

Burlingham, Montgomery & Beecher, of New York City (Charles 
C. Burlingham and Robinson Leech, both of New York City, of coun- 
sel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. This libel is filed to recover for damages 
sustained by the steel barge Buffalo as the resuit of running on a rock 
while in tow of the tug Seguin, belonging to the respondent. The Dis- 
trict Judge directed a decree for the libelant. 

July 9, 1911, the tug Seguin at Bath, Me., took in tow the steel 
barge Buffalo on a hawser 45 to 60 fathoms in length and behind her 
the light schooner Mary Weaver on a shorter hawser. The destination 
of the tow was to points higher up the Kennebec river. The tug 
drew 11% feet, the barge 14 feet 1 forward and 14 feet 3 aft, and the 
schooner 7% feet. As the tow approached Abadagassett Point, some 
six miles above Bath, she proceeded on the government ranges and 
while passing a black buoy close aboard on the port side the Buffalo, 
which was sheering some 35 feet to the starboard of the tug, fetched 
up at a point opposite, and estimated to be from 90 to 100 feet east 
by north of the black buoy. The schooner, continuing on her course, 
ran into the port quarter of the barge, and was carried by the tide 
alongside and turned bow downstream. In about half an hour, as the 
tide rose, the tug pulled the barge off and proceeded. 

[1] The respondent's first contention is that if the barge had fol- 
lowed in the wake of the tug, the accident would not hâve happened, 
and that theref ore her own négligence was the proximate cause of it. 
We, however, think such graduai sheering by a barge towed on a 
hawser is not unusual, and that the master of the barge, being unac- 
quainted with the stream, could not be charged with the grounding 
as a fairly to be expected conséquence of the sheer, even if it were the 
resuit of his inattention. 

[2] The rock was not indicated on the chart, and the case turns 
upon the question whether it was known to persons navigating the 

•For other cases see same topic & 5 numbbb In Dec. & Am. Cigs. 1907 to date, & Rep'r Indexas 
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Kennebec river. The law is extremely simple. The barge having 
been injured while in tow on a well-known and safe route, the burden 
of explanation is on the tug. She is bound to know, not only what 
appears upon government charts, but whatever is known to persons 
in the habit of navigating the waters in question. But for striking 
a rock uncharted and unknown to local navigators, the tug is not re- 
sponsible. The Nathan Haie, 99 Fed. 460, 39 C. C. A. 604. 

[3] When it cornes to the question of fact, we are as well able to 
décide it as was the District Judge, because ail the important testi- 
mony was taken by déposition. The master of the barge testifîed 
that the tow left Bath at about 6:30 a. m., whereas the master of the 
tug put the start an hour later. We adopt the account given by the 
master of the barge because he entered the times of the varions oc- 
currences in bis log, and because the time he gives for starting makes 
the water lower when the barge struck and so accounts better for the 
accident. The master of the barge thought the tide must hâve been 
ebb at the time the tow started because the barge was lying at anchor 
head upstream. This is not a conclusive reason. In rivers the cur- 
rent continues to run down on top long after the tide has begun to 
rise at the bottom. See our opinion in McWilliams v. The Bangor, 

212 Fed. 706, 128 C. C. A. . Ail parties agrée upon the material 

fact that the tide was rising flood at the time of the accident. 

[4] There was no indication of any obstruction on the government 
chart which showed water not less than 18 feet at mean low water ail 
around where the barge struck. Another error in the chart was that 
it showed the black buoy at a point south and more than 200 feet to 
the westward of where it actually was. The proof is that it was 
moved some time early in 1910. The resuit was that the apparent 
channel was greatly reduced, and that the government ranges ran very 
close to the buoy. It appears, however, that navigators of the river 
rely upon the ranges and buoys without much use of the government 
chart. 

We think it is quite obvions that if the obstruction had been known 
to navigators no search would bave been made for it after the acci- 
dent, nor any difficulty encountered in finding it. In the summer or 
early fall of 1911, the government sent an engineer to locate it, who 
was unable to do so by sounding because he found nothing under 18 
feet of water between half ebb and half flood. In August of 1912 he 
was sent again, and by sweeping the vicinity by ranges laid ont from 
the shore he located, opposite and east of the buoy, a projecting ledge 
rectangular in shape 50 by 60 feet in a gênerai northeast and South- 
west direction, having on the west edge a narrow strip with only 13 
feet 5 inches of water at mean low water for a distance of 10 feet, 
running in a direction up and down the channel. This is the rock upon 
which ail parties agrée that the barge fetched up, and it was subse- 
quently blown up by the government. 

The respondent called a number of local navigators engaged in tow- 
ing on the river who said they did not know of this obstruction. If 
it had been generally known, their testimony must bave been deliber- 
ately false. On the other hand, the libelant called four or five wit- 
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nesses who testified to the location of rocks with référence to the black 
buoy as originally placed, none of which could hâve been the rock in 
question. One witness, Dingley, who testified November 12, 1912, in 
the same manner, did also say that he knew of this particular ledge. 
As this was after the accident, the government survey and the gênerai 
talk on the subject among the rivermen, we are satisfied that he de- 
rived whatever information he had subséquent to the accident. The 
testimony convinces us that the barge struck on an uncharted and un- 
known obstruction, and that the tug is without fault. 
The decree is reversed, with costs. 



UNITED STATES v. ATLANTIC FRUIT CO. 

(Circuit Court of Appeals, Second Circuit Mardi 10, 1914.) 

No. 210. 

1. Aliens (§ 57*) — "Alien Immigrant." 

Alien immigrants withln Act Mareh 3, 1893, c. 206, § 8, 27 Stat. 570 
(U. S. Comp. St. 1901, p. 1303) , providing that ail steamshlp transporta- 
tlon companies regularly engagea in transporting allen Immigrants to 
Oie United States shall file certlflcates of the posting of the Immigration 
Law, etc., are those who corne to the United States' to remaln. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 114; Dec. Dig. 
§ 57.» 

For other définitions, see Words and Phrases, vol. 1, p. 302 ; vol. 8, p. 
7571.] 

2. Aliens (§ 58*) — Importation — Transporting Alien Immigrants — "Reg- 

ularly Engaged" — Question fob Jury. 

Défendant operated chartered vessels between Jamalca and New York 
for the Importation of fruit It never sollcited passengers, but carried 
from one to flve alien passengers on every steamer, generally gratuitously, 
they being Its own employés or plantera with whom it had dealings, who 
in some cases paid passage money. They were entered on the manifest 
and the head tax was paid as required by the Immigration Law. Held, 
that whether défendant was "regularly engaged" in transporting alien 
immigrants within Act Cong. Mareh 3, 1893, e. 206, § 8, 27 Stat. 570 (U. 
S. Comp. St. 1901, p. 1303), requirlng ail transportation companies reg- 
ularly engaged in transporting alien immigrants to the United States to 
file certlflcates of the posting in their foreign ticket offices of the United 
States Immigration Law, etc., was for the jury, the term "regularly" 
being regarded not as meaning "In accordance with law," but rather con- 
tinuons employment 

[Ed. Note. — For other cases, see Aliens, Cent Dig. §§ 113, 114; Dec. 
Dig. J 58.*] 

3. Aliens (§ 57*) — Immigration Law — Posting — Steamship Companies — 

Certificates — "Immigrant. " 

Act Cong. Mareh 3, 1893, c. 206, § 8, 27 Stat. 570 (U. S. Comp. St. 1901, 
p. 1303), provides that transportation companies regularly engaged in 
transporting alien Immigrants to the United States shall certify to the 
Secretary of the Treasury that they bave furnished and kept conspicu- 
ously posted in each of their foreign ticket offices a copy of the Immigra- 
tion Law. Held, that where défendant was engaged in importing fruit 
from Jamalca, and never sollcited passengers, proof that it carried from 
one to flvft alien passengers on every steamer, generally gratuitously, they 

■for otber cases see same topic & k numbsb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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belng Its own employés or planters with whom It had deallngs, some of 
whom paid passage money, and ail of whom were entered on the ship's 
manlfest, and for whom head tax was pald as required by the Immigra- 
tion Law, such persons were not immigrants withln the law. 

[Ed. Note. — For other cases, see Aliens, Cent Dig. g 114; Dec. Dig, § 
57.* 

For other définitions, see Words and Phrases, vol. 4, p. 3410.] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action at law by the United States against the Atlantic Fruit Com- 
pany. Judgment for défendant, and the United States brings error. 
Affirmed. 

See, also, 206 Fed. 440, 124 C. C. A. 322. 

H. Snowden Marshall, U. S. Atty., and Addison S. Pratt, Asst, 
U. S. Atty., both of New York City. 

Ralph James M. Bullowa, of New York City, for défendant in error. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. The United States brought this action 
against the Atlantic Fruit Company to recover fines aggregating $2,- 
500 for its failure to file every six months, beginning January 1, 1910, 
the certificate required by section 8 of the act of March 3, 1893, 27 
Stat. 570, which reads: 

"See. 8. That ail steamship or transportatlon companles, and other owners 
of vessels, regularly engagea in transporting alien Immigrants to the United 
States, shall twlce a year file a certificate with the Secretary of the Treasury 
that they hâve furnished to he kexit conspicuously esposed to view in the of- 
fice of each of thelr agents in foreign countrles authorized to sell emigrant 
tickets, a copy of the law of March third, eighteen hundred and ninety-one, 
and of ail subséquent laws of this country relative to immigration, printed in 
large letters, in the language of the country where the copy of the law Is to 
be exposed to view, and that they bave instructed their agents to call the at- 
tention thereto of persons contemplating émigration before selling tickets to 
them ; and in case of the failure for sixty days of any such company or any 
such owners to flle such a certificate, or in case they file a false certificate, 
they shall pay a fine of not exceeding flve hundred dollars, to be recovered in 
the proper United States court, and said fine shall also be a lien upon any 
vessel of said company or owners found within the United States." 

It appeared at the trial that the défendant was a steam transporta- 
tion company running a line of chartered vessels with more or less 
regularity between the Island of Jamaica and the port of New York. 
Its business was the importation of fruit. It never solicited passengers 
by advertisement or otherwise, but did carry from one to five alien 
passengers on every steamer, generally gratuitously, they being its own 
employés or planters with whom it had dealings; In some instances 
passage money was paid, and manifests of ail the aliens carried were 
furnished, and the head tax paid, as required by the Immigration Law. 

[1,2] An alien immigrant is one who comes to this country to stay, 
and the government offered no proof that the aliens in question were 
such immigrants. The inferences were ail to the contrary, that they 
came on pleasure or business and returned to Jamaica. Judge Hough 

'For cther cases see eame topic & S nvmbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexas 



CONNECTICUT VALLEY LUMBEB CO. V. STONE 713 

submitted to the jury the question whether the défendant was "reg- 
ularly engaged in transporting alien immigrants." The jury found a 
verdict for the défendant, and the United States takes this writ of 
error to the judgment entered thereon. 

We think the court was right upon the fîrst question, and that is 
enough to dispose of the case. The word "regularly" in the act can- 
not be construed as meaning transportation of aliens "in accordance 
with law," as was held in Wilson v. Gray, 127 Mass. 98, in the case 
of the refusai of a registered vessel engaged in a single coasting voy- 
age to employ a pilot. This was justified, because the vessel, though 
registered, was at the time making a coasting voyage "regularly," that 
is, in accordance with law. Congress evidently intended by "regu- 
larly" in the act under considération a continuons employment. The 
section speaks of offices for the sale of tickets, and requires the cer- 
tificate to be filed twice a year, provisions which would not be applica- 
ble to a steamer making one or two voyages or only making occasional 
voyages. Although this line was running steamers regularly, the ques- 
tion was whether the court could say, as a matter of law, that it was 
regularly engaged in "transporting alien immigrants," that being an 
unimportant incident of its actual business and not solicited nor gen- 
erally paid for. The regular business of the company was the im- 
portation of fruit. As différent minds might draw différent inferences 
from the undisputed facts, the court properly submitted the question 
to the jury. 

[3] Indeed, we think the court might hâve gone farther and di- 
rected a verdict in favor of the défendant on the ground that the 
United States offered no proof that the aliens carried were immigrants. 
Section 8 of the act of 1893 can be read consistently with Act of 
March 3, 1903, c. 1012, 32 Stat. 1213, and Act Feb. 20, 1907, c. 1134, 
34 Stat. 499 (U. S. Comp. St. Supp. 1911, p. 499), by supposing that 
Congress intended the notice in question to be given and certificate 
to be filed only by persons regularly engaged in bringing alien im- 
migrants to this country. In thèse latter acts Congress undertook 
to bring together scattered législation, and to amend such portions 
as it found inadéquate. Every section of the act of 1893 was in- 
cluded with modifications except section 8. It was not expressly 
modified nor repealed nor re-enacted. There is nothing unreasonable 
in assuming that Congress intended that the section should remain 
on the statu te book unchanged. The judgment is affirmed. 



CONNECTICUT VALLEY LUMBER CO. y. STONB. 

(Circuit Court of Appeals, Second Circuit March 10, 1914.) 

No. 215. 

1. LOGS AND LOGGING (§ 10*) "SCALEE." 

The term "scaler," as used in the contract for certain logglng opéra-, 
tiens, means an expert employed to détermine the number of board feet 
and the percentage of unsound timber in logs. 

[Ed. Note. — For other cases, see Logs and Logging, Cent. Dig. §| 19-28 ; 
rtec. Dig. § 10.*] 

•For other cases see same topic & § numbbb in I>ec. & Am. Cigs. 1907 to date, & Rep'r Indexes 
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2. LOGS AND LOGGING (§ 10*) — CONTRACT — DECISION OF SCALEB. 

Where a log scaler is agreed on by the parties to a logglng contract, 
bis report is binding on both, tbougb there is no stipulation to that effiect 
in the contract, unless it Is set aside for fraud or obyious matlieinatical 
errors. 

[Ed. Note. — For other cases, see Legs and Logging, Cent Dig. §§ 19-28 ; 
Dec. Dig. § 10.*] 

3. LOGS AND LOGGING (§ 10*) — CONTBACT — MEASUEEMENT OF LOGS — RePOET OF 

SCALEK. 

Wtiere a logging contract provlded that the tlmber was to be scaled 
Sound by a specified rule, the scaler furnished and paid by défendant and 
boarded by plaintiff, it would be construed to mean that any scaler fur- 
nished and paid by défendant and boarded by plaintiff was a scaler mutu- 
ally agreed on, whose reports would be conclusive against both parties, un- 
less shown to be fraudulent or to contain obvlous mathematical errors. 

[Ed. JSote. — For other cases, see Logs and Logging, Cent. Dig. §§ 19-28 ; 
Dec. Dig. § 10.*] 

In Error to the District Court of the United States for the District 
of Vermont. 

Action by Eugène Stone against the Connecticut Valley Eumber 
Company. Judgment for plaintiff, and défendant brings error. Re- 
versed. 

Drew, Shurtefï, Morris & Oakes, of Lancaster, N. H., and Dunnett 
& Leslie, of St. Johnsbury, Vt., for plaintiff in error. 

Elisha May and Harland B. Howe, both of St. Johnsbury, Vt., for 
défendant in error. 

Before EACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. Stone, the plaintiff below, entered into a 
contract to eut, haul and deliver on the bank of the Connecticut river 
at the rate of 2,000,000 board feet per year ail the soft wood in a speci- 
fied territory estimated to contain from 6,000,000 to 8,000,000 feet. 
The material provisions of the contract are : 

"The tlmber is to be dellvered at the rate of 2 million board feet per year 
and to continue at this rate until the land Is ail eut over. 

"Scale. — The tlmber is to be scaled sound by the Maine or Holland rule, 
the scaler furnished and paid by the Company and boarded by Stone. And 
Stone agrées to board such agents for the company as it is necessary to send 
over the works to attend to its proper cuttlng. 

"The Connecticut Valley Lumber Company agrées to pay Eugène Stone six 
dollars and flfty cents ($6.50) for each and every thousand feet of logs prop- 
erly eut, hauled, landed and scaled under the terms of this contract in pay- 
ments as follows: 

$3.00 per M on logs yarded 
2.00 " " when landed 
1.00 " " on May Ist 
.50 when the job Is completed. 

"Fifty cents per thousand Is to be reserved until $2,000 îs wlthheld, and 
this account is to be held by the company until the job is completed and the 
territory cleaned according to the provisions of this contract. 

"Payments to be by check or draft monthly. Stone to be paid on or before 
the lôth of every month for work done the previous month with réservations 
stated above. Interest to be charged Stone at 6 per cent, on drafts maturing 
before May Ist, and interest to be credited to him on drafts maturing later 

*For other cases see same topic & i numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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than May Ist, frona May Ist to date of maturity. Final settlement to be 
made May Ist, at end of each logglng season. 

"Stone agrées to mark and stamp the legs with the eompany's regular mark 
and to land them in such manner that they may be properly sealed." 

The timber as it was eut was yarded ; that is, stored in places in the 
woods. The défendant sent a scaler there, who remained until No- 
vember lOth. After that there was no scahng as called for by the con- 
tract, the plaintifif being paid monthly by the défendant for logs yard- 
ed apparently on estimâtes. He did employ a scaler himself , who nev- 
er reported to the défendant. As he took no exception to the amounts 
paid on the logs yarded, it is to be presumed thatboth parties agreed 
to a modification of the contract as to the scaling in the woods, making 
conclusive the scaling at the river bank. 

At the end of the season, and after he had been paid in accordance 
with the scaler's weekly reports made to him and to the défendant, the 
plaintifï claimed that he had eut, hauled and delivered about 350,000 
more feet than the scaler reported. Payment of this alleged shortage 
being refused, he declined to go on with the contract, and brought this 
suit to recover $6.50 per thousand for the alleged shortage ; so much of 
the expense as he incurred in building roads in the territory to be eut 
as is properly apportionable to the uncompleted term of the contract 
and the 50 cents per thousand feet which the company retained on the 
amount it admitted he had delivered. No claim of bad f aith was made 
against the company défendant, but only against the scaler at the river 
bank. 

[1, 2] A scaler is an expert person employed to détermine the num- 
ber of board feet and the percentage of unsound timber in logs. Scal- 
ing is essential to fix the rights of the parties in a contract like this and 
it is a continuons opération. The situation is not like those building 
contracts which provide that the owner's engineer or architect shall 
décide any disputes which may arise and shall détermine when the work 
is completed. When the scaler is agreed upon by the parties, his report 
is binding upon both although there is no stipulation to that efifect in 
the contract and it can be set aside only for f raud or obvious mathe- 
matical errors. Robinson v. Fiske, 25 Me. 401*; Bailey v. Blanchard, 
62 Me. 168; M. D. & I. Co. v. Allen Co., 102 Me. 257, 66 Atl. 537; 
Manufacturers' Bank v. Hollingsworth, 106 Me. 326, 76 Atl. 880. 

[3] Although the scaler was not named in this contract, we think 
that under its provisions any scaler furnished and paid by the défend- 
ant and boarded by the plaintifï is to be regarded as a scalei mutually 
agreed upon. In accordance with this view the trial judge charged the 
jury that the scaler was the agent of both .parties and his reports bind- 
ing on the plaintifï, unless shown to hâve been dishonest. The only 
évidence to impeach the reports was that of the scaler employed by the 
plaintiff, who measured the logs in the woods and made 1,823 pièces 
and 373,310 board feet more than the scaler appointed under the con- 
tract made of the logs delivered at the river bank ; the plaintifif's testi- 
mony that in one week he counted 72 logs more than the scaler allowed ; 
finally, the testimony of several of the teamsters that logs discharg- 
ed at the river bank isometimes roUed over. This discrepaney in fig- 
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ures is no évidence of dishonesty, and if logs rolled over at the river 
bank it would be the plaintiff's fault because he undertook to "land 
them in such manner that they may be properly scaled." However, 
there was no évidence to show how many rolled over, or that they were 
not scaled. We think the court erred in net directing a verdict for the 
défendant as requested. 
Judgment reversed. 



H. S. KERBA-UGH, Inc., v. GRAT. 

(Circuit Couct of Appeals, Second Circuit. March 10, 1914.) 

No. 80. 

1. Masteb anb Servant (§ 72*) — Contbact of Bmployment — Pbomise ov 

Bonus — Considération. 

Wliere plaintifl: was not legally bound to continue in defendant's em- 
ploy to the end of the season, defendant's promise, alleged to hâve been 
made in May, 1910, that he would give him a bonus equal to hls salary, 
to begin January 1, and end December 31, 1910, was not nudum pactum. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 87, 
88 ; Dec. Dig. § 72.*] 

2. Evidence (§ 130*)— Relevanct — Res Intee Alios Acta. 

Where, in an action by defendant's gênerai superintendent to recover 
an alleged bonus, défendant denied ever having contracted to pay plaintifl: 
a bonus, but admitted promising to ralse the wages of the foremen on the 
work and pay them a bonus, évidence of plaintiff's conversations with the 
foremen when he told them their wages would be raised and a bonus paid, 
and testimony of one of the foremen of his conversations with plaintifif 
on the subject, was res inter alios acta, and inadmissible. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 403; Dec. Dig. 
§ 130.*] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by William B. Gray against H. S. Kerbaugh, Incorporated. 
Judgment for plaintiff, and défendant brings error. Reversed. 

William Travers Jérôme, of New York City (Harland B. Tibbetts, 
of New York City, of pounsel), for plaintiff in error. 

A. H. & A. D. Van Buren, of Kingston, New York (Jérôme H. Buck, 
of New York City, of counsel), for défendant in error. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. H. S. Kerbaugh, Incorporated, the défend- 
ant below, had a contract with the state of New York for the construc- 
tion of a section of the Catskill Aqueduct. Gray, the plaintiff below, 
was its gênerai superintendent at a salary of $350 a month. In May, 
1910, the work was dragging, and the foremen were dissatisfied with 
their pay. The plaintiff reported this to Kerbaugh, the président of the 
défendant, who authorized him to raise the pay of three foremen and 
to promise them in addition a bonus equal to their mon<:hly pay from 
May Ist to the end of the concrète season. Whether this bonus was to 
be in considération of their doing a fîxed amount of concrète work, as 

•For other cases see same toplc & i numbiek in Dec. & Am. Diga. 1907 to date, & Rep'r Indexer 
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Gray testified, or of doing it economically, as Kerbaugh said, is in dis- 
pute, but the making of the contracts and the raising of the wages and 
the payment of the bonuses are ail admitted by the défendant. 

The plaintiiï produced a salary list, Plaintifï's Exhibit 1, in which 
his name does not appear, which Kerbaugh at the time of the above- 
mentioned conversation initialed, marking in pencil the increase in 
wages from May 1, 1910. The plaintiff testified that at the same time 
Kerbaugh promised him a bonus equal to his salary of $350 a month, 
to begin January 1, and end December 31, 1910, provided 15,000 feet 
of concrète was completed during the season. Kerbaugh denied mak- 
ing any contract whatever, and this was the issue that went to the jury. 

[1] The objection mainly relied upon at the trial and hère was that 
this promise of a bonus, if made, was nudum pactum because the plain- 
tiff, being bound to do his best for his salary, gave nothing in the way 
of considération to support the promise of a bonus. This would be 
true if the plaintiff were legally iDound to continue in the employment 
of the défendant to the end of the season. But he was not and could 
hâve quit work at any time. Martin v. New York Life Ins. Co., 148 
N. Y. 117, 42 N. E. 416. Therefore the jury had a right to find that 
he continued in the employment after this promise of a bonus, relying 
upon it. 

[2] Another exception is that the court erred in admitting the paper 
marked Plaintiff's Exhibit 1 and the testimony of the plaintiff as to his 
conversations with the foremen when he told them their wages would 
be raised and a bonus paid, as well as the testimony of one of the fore- 
men as to his conversation with the plaintiff on the same subject. The 
promise to raise the wages of the foreman and to pay them a bonus, 
which was admitted by the défendant, in no way tended to prove that 
Kerbaugh, in face of his flat déniai, had made any contract with the 
plaintiff on the subject. It was ail res inter alios acta and highly prej- 
udicial to the défendant. So far as it came out as a part of the con- 
versation in which the plaintiff testified Kerbaugh made the contract 
with him, it was properly in the case. But it should hâve been followed 
up no farther. The testimony of the foreman had the effect of con- 
iîrming the plaintiff's testimony as to the ground upon which the bonus 
was to be paid, viz., that it was for a certain amount of concrète work, 
as he testified, and not for doing the work economically as Kerbaugh 
testified. This was perfectly immaterial upon the question whether 
Kerbaugh made any contract at ail with the plaintiff. The court him- 
self was misled by thèse transactions because, although'the plaintiff, 
vvho was the only witness to sustain the contract he claimed was made, 
testified that his bonus was to be from January 1 to December 31, 1910, 
yet the court charged the jury: 

'•The plaintiff elaims in this action $3,850 — that is, a bonus of $350 a month 
fiom the Ist of January to the end of November of the year 1910. Now, that 
is 11 months. As I recall the évidence in the case of the other men, the bonus 
ran from the Ist of May, but if you conclude the plaintiff is entitled to a bonus, 
it is for you to say when that should be computed from. At ail events, if 
you find for the plaintiff, I do not understand that there is any controversy 
but that if there was an agreement for a bonus it was for $350 a month, the 
same as the plaintiff's salary. If you find a bonus, you wlll give him a 
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recôvery for a snm computed for so many months as la your opinion under 
the agreement this bonus was to be earned." 

In accordance with this charge, the jury found a verdict for a bonus 
beginning May 1, 1910, which there is not a word of testimony to sup- 
port. The judgment is reversed. 



THE ROBERT ROBINSON. 
(Circuit Court of Appeals, Second Circuit February 10, 1914.) 

No. 144. 

TOWAGE (§ 11*) — SWAMPING OF TOW — LlABILITT OF TUU. 

A tug, proceeding wltli a tow of 6 beats in three tiers from New Tori: 
to New Haven, wlien ofE Stratford Point, owing to increasing seas, turned 
and sought liarbor in Bridgeport After turning, the open barge Derby, 
loaded witli coal, shipped water ttirough her open liatchways and sank. 
Eeld, on tlie évidence tliat ttie tug was not in fault ; tlie tow being prop- 
erly made up, the construction of the barge one not unusual, and there 
being no weather conditions previously whicli apparently rendered it nec- 
essary to seek shelter. 

[Ed. Note. — For other cases, see Towage, Cent. Dig. §§ 11-23; Dec. 
Dig. § 11.»] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by Michael J. Derby, owner of the open boat 
Hugh J. Derby, against the steam tug Robert Robinson. Decree for 
claimant, and libelant appeals. AfQrmed. 

On appeal from a decree of the District Court for the Southern District of 
New York dismissing the libel which was flled by Michael J. Derby, the owner 
of the open boat Hugh J. Derby, against the steam tug Robert Robinson for 
the alleged négligence of the tug in towing the Derby with a cargo of coal 
from Newtown Creek to New Haven, Conn., on the 26th of February, 1910. 

The libelant contends that the tug was not sulficiently powerful to haudle 
her tow, which consisted of six boats in ail, under the weather conditions 
which prevailed In Long Island Sound on the morning of the 27th and that 
Bhe should hâve at once put in to Bridgeport. Instead of doing so she pro 
oeeded on until she found that she was unable to round Stratford Point when 
Bhe attempted to make Bridgeport Harbor. In exeeutiug this maneuver she 
placed the Derby broadside to the sea which broke over her and fllled her 
with water. She sank at 11 :30 o'clock on the morning of the 27th. 

Ward D. Williams and Horace L. Cheyney, both of New York City, 
for appellant. 

Carpenter & Park, of New York City (Samuel Park, of New York 
City, of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge (after stating the facts as above). On Feb- 
ruary 26, 1910, the tug Robert Robinson made up a tow at Whitestone 
in three tiers of two boats each, destined for New Flaven. The Derby 
was on the port side in the last tier. She was properly manned and 
loaded with coal. She was 90 feet long, 26 feet beam, had a freeboard 
of about 14 inches and hatch coamings of 30 inches, making the top 

'For other cases see same topio & 5 numbeu in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the coaming about 3 feet 8 inches above the water. She had no 
covers over her liatches. She was what is called an "open boat" with 
about 17 feet between the coamings. Early the next morning when 
off Penfield Light the weather was good and though there was a dead 
roll on the sea, there was no indication of a serions storm. When oflf 
Stratford Point the master of the tug thought it prudent to seek shelter 
at Bridgeport. The wind was blowing fresh from the southwest. 
Af ter turning around the Deïby was the weather boat. When a Httle 
over a mile from Bridgeport tiarbor she sank. Négligence is charged 
against the Robinson in not proceeding directly from Penfield Light to 
Bridgeport, but we think the District Judge was correct in holding that 
there was no reason to apprehend danger when they passed Penfield 
Light. There was no dangerous sea at that time and no necessity for 
going into Bridgeport. It was three or four hours after passing Pen- 
field before they encountered seas 5 or 6 feet high. Burke, the master 
of the Derby, says that prior to the turn to enter Bridgeport Harbor, 
"no sea came on the deck, not a bit of water." We cannot find from 
the testimony that it was a fault for the tug to proceed on her voyage 
after passing Penfield Light. We think that when, three or four hours 
later, the weather became so threatening that it was doubtful if the 
flotilla could weather Stratford Point, the Robinson cannot be criticised 
for seeking shelter in Bridgeport Harbor. 

The Robinson was powerful enough to handle such a tow, the tes- 
timony being that her usual tow is from 8 to 12 boats ; in the présent 
case she had but six. 

We do not think the tug can be held liable for half the damages be- 
cause the Derby was unseaworthy. There was nothing about her con- 
struction, her loading or starting with covers off which was unusual or 
négligent. When the tow was made up no unusual condition of the 
éléments was to be apprehended and there was no négligence apparent 
in the make-up of the tow. Nothing need be added to the opinion of 
the District Judge on this branch of the case. 

The decree is affirmed with costs. 



CINCINNATI TRACTION CO. v. POPE. 

(Circuit Court of Appeals, Sixth Circuit. April 14, 1914.) 

No. 2306. 

Patents (§ 324*) — Suit for Infeingement — Reopening of Case. 

After the affirmance of a decree findiug validlty and infringement by 
the appellate court, such court may on motion remand the record to per- 
mit tlie défendant to pétition for a reopening of the case and leave to 
Introduce new évidence of prior devices, on afiBdavits indicating that such 
testimony is material and may be important on the question of invention. 
[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 600-606; Dec. 
Dig. § 324.*] 

On petiticn to rehear and remand for further testimony. Granted. 
See 210 Fed. 443, 127 C. C. A. 175. 

Before KNAPPEN and DENISON, Circuit Judges, and SATER, 
District Judge. 

•For other cases see same toplc & S numbbb in Dec. & Am. Digs. 1307 to date, & Rep'i Indexes 
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PER CURIAM. The decree of the District Court found the Pope 
patent, No. 805,133, for transfer ticket, valid and infringed. That de- 
cree was affirmed by this court. 210 Fed. 443, 127 C. C. A. 175. 

We are asked to reopen the case and remand for further testimony 
relative to the manufacture and use of a large number of ticket struc- 
tures, claimed either to anticipate the Pope patent or to show lack of 
invention therein. Unless with two exceptions, the new références 
are merely cumulative, and are no stronger than those presented on 
the original hearing, and justify neither remand nor rehearing. 

The exceptions referred to are the Chicago, Burlington & Quincy 
Railway ticket, form 200, and the Chicago & Eastern Illinois Railroad 
ticket, form 1, the use of which tickets as indicated by ex parte affi- 
davits, antedates the Pope device. The Chicago, Burlington & Quincy 
ticket is so constructed as that when used with the triangular coupon 
attached it is a full fare ticket; when used without the coupon, it is half 
f are ; the coupon contains a legend to this gênerai effect, and the body 
bears the character "%." It has also a conventional time-table. The 
Chicago & Eastern Illinois Railroad ticket is in prominent respects 
structurally similar to, although not identical with, the Chicago, Burl- 
ington & Quincy Railway ticket. It has, however, no time-table, and 
the legend relating to use is on the stub only. 

The real question presented is, we think, whether there was inven- 
tion in the Pope device notwithstanding the devices referred to, or, 
whether the Pope device was a mère double use of the device found in 
the Chicago, Burlington & Quincy structure. 

Without attempting to détermine at this time the question stated, or 
the effect of thèse références, we think them important enough to jus- 
tify a remand of the record to the District Court with leave to pétition 
that court for a rehearing and for permission to introduce the Chicago, 
Burlington & Quincy and the Chicago & Eastern Illinois Railroad de- 
vices, together with such testimony as either party may désire to put 
in on the subject of actual prior use of those tickets, as well as such 
testimony as either party may deem necessary to an understanding 
of the construction, force, and effect of those références as affecting 
the validity of the Pope patent. 

Such order will accordingly be made. 



AMERICAN ROLL GOLD LEAF CO. et al. v. W. H. OOB MFG. CO. et al.t 

(Circuit Court of Appeals, First Circuit. February 10, 1914.) 

No. 1002. 

L Patents (S 165*) — Construction — iNTERPEETATroN of Lanquage oï 
Claims. 

The protection afforded by a patent is specifled in tlie claims, and tlie 
public hâve a right to rely upon the language of the claims in deter- 
niinlng how far the patentee's rights go. A patent, llke any other grant, 
is a two-sided instrument, and the Intent of the grantor (the public) as to 
what was covered is as important as that of the grautee. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 241 ; Dec. Dlg. | 
165.*] 

•For other cases see same topic & § ndmbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexei 
tRehearing denied June 22, 1914. 
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2. Patents (§ 176*) — Constbuction — Définition or Tebms — "Automati- 

CALLT." 

The Word "automatically," as applied to mechanlsm In a claim of a pat- 
ent, means self-actlng, and implies a certain cycle of movements wàich 
the macliine itself makes without outside control. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 250%-252; Dec. 
Dig. § 176.* 

For other définitions, see Words and Phrases, vol. 1, pp. 649, 650.] 

8. Patents (§ 328*) — Infringement — Machine fok Packaging Gold Leaf. 

The Coe patent, No. 580,817, for a machine for packaging décorative 
films, clalms 1 and 4, which respectively include as éléments "means for 
automatically causlng the lapping contact" of the films and "means for 
automatically lapping the films," held not infringed by a machine In 
which the movement by which the lapping is effected is performed by 
hand. Claims 2 and 3, also, held not infringed. 

4. Patents (§ 22*) — Infringement — Equivalent Eiements. 

That éléments of différent machines accompllsh the same resuit is not 
suffieient to constitute them équivalents, but the means of aceompUshment 
must be themselves substantially the same. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 24; Dec. Dig. 
§ 22.*] 

6. Patents (§ 328*) — Infringement — Package Roll of Gold Leaf. 

The Coe patent, No. 848,883, for a package roU of metalllc leaf havlng 
Its supporting strip provlded with a smooth surface at one side and a 
comparatively rough surface at the other, the purpose being to give the 
paper strip a surface on one slde to which the gold leaf will adhère and 
on the other side a surface to which it will not adhère, held not infringed 
by a package roll in which the strip is roughened ou one side but is made 
nonadhesive on the other by the application of a powder. 

Appeal from the District Court of the United States for the District 
of Rhode Island; Arthur L. Brown, Judge. 

Suit in equity by the W. H. Coe Manufacturing Company and oth- 
ers against the American Roll Gold Leaf Company and others. De- 
cree for complainants, and défendants appeal. Reversed. 

For opinion below, see 199 Fed. 435. 

Frederick P. Fish, of Boston, Mass. (J. Lewis Stackpole, of Boston, 
Mass., and Horatio E. Bellows, of Providence, R. L, on the brief), 
for appellants. 

William R. Tillinghast, of Providence, R. L (Herbert A. Rice and 
Tillinghast & Collins, of Providence, R. L, on the brief), for appel- 
lees. 

Before DODGE, Circuit Judge, and ALDRICH and MORTON, 
District Judges. 

MORTON, District Judge. This is a suit for infringement of let- 
ters patent No. 580,817, to W. H. Coe, dated April 13, 1897, for a 
"machine for packaging décorative film," and letters patent No. 848,- 
883, to W. H. Coe, dated April 2, 1907, for a "package roll of metal- 
lic leaf." As to each patent, the principal défense is noninfringement. 
The decree below held that the appellants infringed both patents. 

The machine shown in the first of thèse patents was invented by 
Coe for making, from sheets of gold leaf contained in a book, a con- 

*For other cases see same topic & § number m Dec. & Am. Digs. 1907 to date, & Rep'i Indej-ss 
212 F.— 46 
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tinuous film supported upon a paper strip, or backing. It is said for 
the complainants that the patent was a pioneer patent. This is true 
to the extent that Coe's machine was the first which formed sheets 
of gold leaf into a continuous film without their being handled by 
workmen. 

The Coe machine is clearly described in the opinion of the learned 
District Judge. It consists essentially of roller mechanism, which 
moves forward a paper strip, adhesive on one side and nonadhesive on 
the other, and table mechanism, which presses a sheet of gold leaf in 
a book against the under (or adhesive) side of the paper strip, and 
moves the sheet forward with the strip as the roU turns; the resuit 
being that the gold leaf is roUed ofï the book onto the under side of 
the paper. After each pièce of gold leaf has been thus rolled ofï, the 
roU stops, leaving the end of the film in such a position thereon that, 
when the next sheet of gold is pressed up against the roU and strip, 
the front end of it will overlap and unité with the end of the previous- 
ly formed film. It is a property of gold leaf that sheets of it unité 
readily when pressed together. Joining pièces of gold leaf in this way 
is called "lapping" them. 

The appellants' machine and the Coe machine are substantially 
équivalent as far as the roller mechanism is concerned; that part of 
them need not at présent be further described. The alleged différ- 
ences are found in the table mechanism, i. e., the part of the ma- 
chines upon which the book of gold leaf rests, and by which it is 
moved. 

In the Coe machine, the table moves forward horizontally with the 
exposed pièce of gold leaf until the end thereof is under the end of 
the film, and then rises vertically, bringing the pièce and the film into 
contact, thereby "lapping" them. At this point, the roU starts to re- 
volve, and the table f oUows the paper on the roll, continuing pressure 
against it, until the pièce of gold has been rolled ofï the book. The 
table then drops vertically a distance sufiîcient to clear the book f rom 
the roll, and returns horizontally to its first position. The whole action 
of the machine, f rom the time the table starts until it returns, having 
completed the opération, is entirf.ly automatic. This automatic opéra- 
tion of the Coe machine is specifically mentioned in two of the claims 
in suit, which are as f ollows : 

"1. In a machine for windlng décorative films into a package roll, the com- 
bination with means for drawing the strip forward, of the pressing roller, the 
table for holding the book of décorative films, and means for automatically 
causing the lapping contact of the décorative films upon the strip, substantially 
as described." 

"4. In a machine for windlng décorative films into a package roll, the com- 
blnation with the pressing roller, the table for supportlng the book of films, 
and means for automatically lapping the films upon the strip, of the stationary 
roller, and the movable roller, adapted to hold the windlng package In contact 
with the pressing roller and the stationary roller, substantially as described." 

In the appellants' machine, the table, instead of having a solid top, 
as in Coe's machine, has a longitudinal slide therein which is operated 
entirely by hand. The operative draws out this slide, places thereon 
the book of gold leaf having an exposed sheet, and then pushes the 



AMEEIOAN EOLL GOLD LEAF 00. V, W. H, OOE MFG. OO. 723 

slide forward. This brings the pièce of gold leaf in the book under 
the end of the film on the roll. The appellants' tablf is pivoted near 
its center, so that its ends tilt up and down. The front end is tilted 
down at the time when the slide is pushed forward. The operative 
now tilts up the front end of the table by hand, thereby bringing the 
sheet of gold leaf in the book into contact with the film on the roll and 
lapping the two together. Still holding the front end of the table up 
against the roll, the operative starts the machine; the roll revolves, 
carrying forward the table with it, and roUing ofif the pièce of gold 
from the book. The entire table then drops vertically, and returns 
horizontally to its first position. The operative pulls back by hand 
the slide on which the book of gold leaf rests, and uncovers a fresh 
pièce of gold leaf. The cycle above described is then repeated. It 
will be noticed that the forward movement of the slide which brings 
the book of gold leaf under the end of the film, and the upward move- 
ment of the front end of the table by which the lapping is caused, are 
both performed by hand, as is the withdrawal of the slide after the 
automatic cycle has been completed; whereas, in the patentee's ma- 
chine the entire cycle is performed by the machine itself, without as- 
sistance or interférence from the operative. 

Does this machine of the appellants bave "means for automatically 
causing the lapping contact of the décorative films upon the strip," 
or "means for automatically lapping the films upon the strip"? The 
contention of the appellees is that "automatically," in the claims re- 
ferred to, means that the machine, not the operative, really does the 
work ; that it is not material whether the actuating power is fumished 
by the operative, or from some other source ; that a skillf ul mechanic 
could readily organize the appellants' machine to perform a complète 
cycle of movements under power, without assistance from the opera- 
tive ; that "automatically lapping" means lapping without any handling 
of the gold by the operative, and refers to the entire opération of posi- 
tioning the end of the film on the roll, joining the new sheet thereto, 
and rolling the sheet ofï the book; that a machine which does this 
acts "automatically" within the meaning of the claims of the patent, 
whether its varions movements are produced and controlled by the 
operative or not. 

That there is a difficulty in so construing the word "automatically" 
is apparent. At the argument, counsel for the appellees contended 
that "automatically" was to be given the meaning of "mechanically," 
and in their brief it is said: 

"It Is therefore not so mueh a question of what 'automatically' means as 
how much and what mechanism Is Intended to be covered by the last élément 
of thèse claims." Page 27. "And there is every reason also for glving the 
Word 'automatically' a colloqulal meaning, équivalent, if necessary, to 'mechan- 
Ical,' and not confine it to its strict dérivation." Page 32. 

[ 1 ] Coe's invention was a meritorious one ; and his représentatives 
are entitled to a libéral construction of the patent in their favor. At 
the same time the protection afiforded by the patent is specified in the 
claims. The public hâve a right to rely upon the language of the 
claims in determining how far the patentee's rights go. A patent, like 
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any other grant, is a two-sided instrument, and the întent of the gran- 
tor (the public) as to what was covered is as important as that of the 
grantee. 

"The object of the patent law in requiring the patentée to 'particulaïly point 
ont and distinctly claim the part, improvement, or combination which he claims 
as his invention or discovery' Is not only to secure to him ail to which he is 
entitled, but to apprise the public of what is still open to them. The claim is 
the measure of his right to relief." McClain v. Ortmayer, 141 U. S. 419, 424, 
12 Sup. et. 76, 77 (35 L. Ed. 800). 

[2,3] The Word "automatically," as applied to mechanism, is in 
common use and is unambiguous. It means "self-acting," and it im- 
plies a certain cycle of movements which the machine itself makes 
without outside control. This cycle may be simple or complex. In the 
development of many machines there can be traced a constantly in- 
creasing extent of automatism ; by which is meant that many steps or 
processes, which formerly had to be started, stopped, or controlled 
by the operative, are now started, stopped, or controlled by the machine 
itself. When the valves of the steam engine, which were at first oper- 
ated by hand, were connected to and operated by the engine itself, the 
valves became automatic. We think that the words "means for auto- 
matically causing the lapping contact," and "means for automatically 
lapping the films," imply a cycle of movements made by the machine 
without outside interférence, which cause the lapping contact, or which 
do the lapping. Gould Coupler Co. v. Trojan Car Coupler Co., 74 
Fed. 794, 21 C. C. A. 97; King Philip's Mills v. Kip-Armstrong Co., 
132 Fed. 975, 66 C. C. A. 45. 

This view is strongly supported by the proceedings in the Patent 
Office. The seventh claim there presented by the applicant was for 
substantially the same combination as is covered by the first claim of 
the patent, except that "the movable bed for carrying the table" was 
inserted as an additional élément, and, instead of "means for auto- 
matically causing the lapping contact," etc. (claim 1), the seventh claim 
had "means for causing the timely élévation of the table to lap the 
films upon the strip, etc." We think this seventh claim as applied to 
Coe's machine was intended to cover, and did cover, substantially the 
same combination as the first claim without the élément of automatism, 
i. e., that it covered "mechanical" lapping by roller and table mechan- 
ism, as distinguished from "automatic" lapping. On objection by the 
Patent Office, it was canceled by the applicant. We do not think that 
Claim 1 onght now to be so construed, at great violence to its lan- 
guage, as to cover what was included in the abandoned claim. A suit 
for infringement is not a reissue proceeding. Moreover, if claim 1 
were so broadened as to include as its last élément ail rriechanical 
means for completing the opération of the machine, it would, we 
think, be essentially functional rather than descriptive. 

"To say that the patentée of a pioneer invention for a new mechanism is en- 
titled to every mechanical device which produces the same resuit is to hold, 
In other language, that he Is entitled to patent his function. Mère variations 
of form may be disregarded, but the substance of the invention must be there." 
Westinghouse v. Boyden Power Brake Co., 170 U. S. 537, 18 Sup. CL 707, 42 
L. Ed. 1136. 
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The fourth claim is said by the complainants to be "yery similar" 
to the firstj and to "cover the same mechanism," though certain of its 
éléments are differently described. Thèse statements are clearly cor- 
rect, and render separate discussion of the fourth claim unnecessary. 

As to claims 2 and 3 of the first patent, which are as f ollows : 

"2. In a machine for winding décorative films Into a package roll, tlie com- 
bination wlth means for winding up tlie strip and film in a package roll, of a 
bar of wax or other suitable material, in contact with which the strip is drawn, 
to receive a coating adapted to secure the proper adhésion of the flhn to the 
strip, and means for applying the film to the strip, substantially as described. 

"3. In a machine for winding décorative films into a package roll, the com- 
bination with means for drawing the strip forward, of a pad for spreading 
the povi'der upon one side of the strip, and a bar of wax or other suitable ma- 
terial, in contact with which the strip is drawn to receive a coating upon the 
opposite side of the strip, which is adapted to secure the proper adhésion of 
the décorative film thereto, substantially as described." 

Thèse claims are not limited to machines for forming metallic films 
into strips, which was Coe's important invention. They relate to "ma- 
chines for winding décorative films into a package roll." The prior 
art shows several machines which come close to the combinations spec- 
ified in thèse claims. Each of the claims includes as one élément "a 
bar of wax or other suitable material in contact with which the strip 
is drawn to receive a coating" adapted to secure the proper adhésion 
of the film to the strip. 

The appellants contend: (1) That they do not infringe thèse claims; 
and (2) that said claims are void for lack of novelty. 

As to 1, the appellants' machine does not contain any "bar of wax," 
or any other arrangement for "coating" the strip of paper for the 
purpose of making it adhesive. It does hâve, in substantially the same 
place as the wax roll, a revolving round brush of wire which brushes 
against the surface of the strip to which the gold is to be attached. 
The function of the brush was not satisfactorily explained by the 
appellant. Presumably it serves some purpose ; it probably roughens 
that side of the paper, and perhaps also removes accidentai dust or 
powder. 

[4] It was necessary that one side of the strip should be more 
adhesive to the gold than the other side, in order that the film might 
unroU without tearing. Coe secured this resuit by applying an ad- 
hesive coating on one side, and povi^der (which is a nonadhesive) on 
the other side. Gold leaf adhères better to a rough surface than to 
a smooth one. Roughening the surface of the paper by the brush 
in the appellants' machine serves the same purpose as coating it with 
wax in the complainant's, i. e., makes it more adhesive to the gold 
leaf. The wax cylinder and the wire brush, therefore, accomplish 
the same resuit, but in essentially différent ways. The appellees con- 
tend that this identity of resuit is sufficient to constitute the wire 
brush an équivalent of the bar of wax and adhesive coating of the 
claims under discussion. But we think mère identity of resuit is not 
sufficient. There must be the employment of "substantially the same 
means to accomplish the same resuit." Machine Co. v. Lancaster, 
129 U. S. 263, 290, 9 Sup. Ct. 299, 32 L. Ed. 715. This is especially 
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true where, as hère, of several methods by which the resuit may be 
secured, the claim specifically describes one. As Judge Coït said in 
the Edison Light Case: 

"If the claim had been llmited to conductors of platlnum wire, as the fila- 
ment is llmited to carbon, the case mlght be différent." Edison Electric Light 
Co. V. Boston Incandescent Lamp Co. (C. C.) 62 Fed. 398. 

"On the other hand, it is true that words and phrases which mlght hâve 
heen omltted on the presumptlon that they relate to nonessentia)s may be 
introduced in such direct and positive manner as to leave the courts no op- 
tion exoept to regard them as affecting the ob.1ects and llmitatioas of the 
instrument In question." Putnam, J., Reece Button-Hole Machine Co. v. 
Globe Button-Hole Machine Co., 61 Fed. 958, 961, 10 0. C. A. 194. 

Granting that the patentée is entitled to a libéral interprétation of 
the rule as to équivalents, we do not think that the wire brush of the 
appellants is the équivalent of the "bar of wax" and the "coating" 
specified in thèse daims. We therefore, without deciding the ques- 
tion as to validity, hold them not inf ringed. Westinghouse v. Boyden 
Co., ubi supra; American Crayon Co. v. Sexton, 139 Fed. 564, 71 
C. C. A. 548. 

[5] As to the second patent, No. 848,883: This patent is for a 
package roll of metallic leaf. The contention of the complainants is 
that the roll of paper and film produced by the appellants' machine 
is covered by the single claim of this patent, which is as follows : 

"A package roll of metallic leaf having its supporting strip provided wlth 
a smooth surface at one side, and a comparatively rough surface at the other, 
whereby the metallic leaf may be suitably held for dellvery upon unwinding 
the roll." 

The prior art shows many différent patents for rolled and flat pack- 
ages of paper and gold leaf. The problem was to give one side of 
the paper a surface to which the gold would adhère, and the other 
side a surface to which the gold would not adhère ; it was also neces- 
sary that the adhesive side should not cling to the gold so strongly 
as to prevent it from being readily removed therefrom. The purpose 
of the patent is, as therein stated, "to dispense with the use of botli 
adhesive and non-adhesive materials in connection with the support- 
ing strip of a package roll," and to avoid "the troublesome employ- 
ment of wax or powder." This is accomplished by making one sur- 
face of the paper rough and the other surface smooth, and taking 
advantage of the "natural tendency of metallic leaf to cling to the 
rough side and leave the smooth side" of the paper strip. Consider- 
ing the claim of the patent in the light of the spécifications and of 
the prior art, it is clear that it was intended to cover a package roll 
in which the surfaces of the paper are such that neither an adhesive 
substance nor powder is necessary. ■ The appellants unquestionably 
make use of a rough surface on the paper to cause the gold to adhère 
thereto; there is no évidence that they use the smooth surface to make 
the paper nonadherent. It is undispuled that the appellants use pow- 
der to secure nonadhesion, and it does not appear that the use of such 
power is unnecessary. Assuming that the patent is valid, it is not en- 
titled to a construction which shall include the appellants' roll, but is 
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limited to roUs in which neither adhesive nor powder is necessary, and 
is not infringed by the appellants' roU. 

The decree of the District Court is reversed, and the case is re- 
manded to that court, with directions to enter a decree dismissing the 
bill, with costs; and the appellants recover costs of appeal. 



MOLINE PLOW CO. v. ROCK ISLAND PLOW CO. 

(Circuit Court of Appeals, Seventh Circuit. January 6, 1914.) 

No. 1987. 

1. Patents (§ 328*) — Validitï — Disk Habbows — Anticipation. 

The Lindgren patent No. 799,012, for an improvement in disk harrows, 
claims 3, 4, 5, 7, and 9, providing a rectangular frame and saddle-plate 
between the front and rear bars of the frame and a mounting of the op- 
eratlve parts thereon, with compensating mechanism for avoiding tor- 
tional strain on the draw rod, held valid, not anticipated and infringed. 

2. Patents (§ 73*) — Invention — Date — Anticipating Patent. 

One who seeks to carry the date of invention back of the date of an 
anticipating patent assumes the burden of proof and must establlsh an 
earMer date by évidence so cogent as to leave no reasonable doubt in the 
mind of the court that the transaction occurred substantially as stated. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 64; Dec. Dig. 
§ 73.»] 

8. Patents (§ 73*) — Invention — Date — Pkoof. 

Where an invention is clalmed to antedate an anticipating patent and 
is exhibited in a drawing or model, the date of the invention may be re- 
garded as the date of the completion of a model or drawing sufflciently 
plain to enable those skilled in the art to understand the Invention. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 64; Dec. Dig. 
§ 73.*] 

4. Patents (§ 29*) — "Invention." 

To constitute an invention In the sensé in whlch the word is employed 
in the patent act, the party alleged to hâve produced it must hâve pro- 
ceeded so far as to hâve reduced his idea to practice and hâve embodied 
it in some distinct form. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 29.*] 

5. Patents (§ 73*) — Invention — Date — Evidence. 

While paroi évidence of prlority of invention under an anticipating pat- 
ent is insufflcient alone, yet paroi évidence in addition to documentary évi- 
dence, conslsting of entries in business records and books of complainant, 
showlng the existence of complainant's invention and réduction of com- 
plalnant's device to practice prior to the date of the anticipating patent, 
wàs sufficlent. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 64; Dec. Dig. 
§ 73.*] 

Appeal from the District Court of the United States for the North- 
ern Division of the Southern District of Illinois; J. Otis Humphrey, 
Judge. 

Bill in equity by the Moline Plow Company against the Rock Island 
Plow Company, for infringement of the Lindgren disk harrow patent, 
Na 799,012. From a decree dismissing the bill, complainant appeals. 
Reversed wtth directio~&. 

•For other cases see same toplc & i numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



728 212 FEDBEAL EBPOKTEE 

Samuel W. Banning, of Chicago, 111. (Thomas A. Banning, of Chica- 
go, m., of counsel), for appellant. 

Charles C. Bulkley and Harold A. Swenarton, both of Chicago, 111., 
for appellee. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

KOHLSAAT, Circuit Judge. Appellant filed its bill in the Dis- 
trict Court to restrain infringement of claims 3, 4, 5, 7, and 9 of pat- 
ent No. 799,012 issued to appellant on September 5, 1905, as assignée 
of Alexus C. Lindgren, for an improvement in disk harrows. On final 
hearing the District Court found against appellant on the question of 
infringement and dismissed the bill for want of equity, which finding 
and decree is assigned for error. , 

The claims sued on read as follows: 

"3. In a disk harrow, the combinatlon with the frame, of a disk gang ad- 
justable with relation to the frame transversely of the Une of draft, and 
movable around a vertical axis, a hand-lever mounted on the frame in ad- 
vance of the disk gang, and rearwardly-extending connections between the 
hand-lever and disk gang for turning the latter on its vertical axis, said con- 
nections being adjustable at the rear and relatively to the disk gang in the 
direction of the transverse adjustment of the gang. 

"4. In a disk harrow the combination with the frame, of a disk gang ad- 
justable therein transversely of the Une of travel, and movable around a ver- 
tical axis, a hand-lever movable longitudinally, a connectlng-rod extending 
longitudinally rearwardly therefrom, and adjustable connections between the 
rod and disk gang. 

"5. In a disk harrow the combination with a frame, of a disk gang adjusta- 
ble therein transversely of the Une of travel and mounted to turn on a ver- 
tical axis, a hand-lever for controlling said axial movement, a rod extend- 
ing rearwardly from the hand-lever, and a link havlng its inner end jointed 
to said rod and its outer end connected adjustably with the disk gang. 

"7. In a disk harrow the combination with the frame member having front 
and rear frame-bars, of a saddle-plate extending longitudinally of the machine 
between said bars and adjustable vertically around a fore-and-aft axis extend- 
ing longitudinally of said plate, and provided with a vertical bearing-socket, 
a disk-yoke formed with a vertical trunnion seated in the socket, means for 
Connecting said parts together, and disks carried by the yoke. 

"9. In a disk harrow the combination with the front and rear frame-bars, of 
a horlzontally-arranged saddle-plate sustained by said bars and rotatably ad- 
justable at its outer end around a fore-and-aft axis extending longitudinally 
of the machine, a clamping device at the opposite end of tlie plate for holding 
it in its différent adjusted positions, and a disk gang carried by the saddle- 
plate." 

The device of the patent relates to a réversible disk harrow, large- 
ly used in cultivating the soil in orchards and other lands where the 
space between the rows is narrow and where différent adjustments are 
required. It consists of a rectangular or transversely-elongated frame, 
to the widely spaced front and rear bars of which a tongue is rigidly 
attached — saddle-plates on either side of the tongue, which are respec- 
tively mounted pivotally, and consequently tiltingly, on and within the 
front and rear bars, and which carry means for horizontally swinging 
the disk carriers, levers, and other devices for positioning the disk car- 
riers and disks, and an operator's seat. It is appellant's contention 
that claims 7 and 9 cover the frame, while claims 3, 4, and 5 hâve ref- 
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erence to the other éléments of the patent. The défenses set up are 
lack of patentable novelty in view of the prior art, and noninfringe- 
ment. 

The harrow consists of two distinct parts, one on either side of the 
tongue. Thèse and the opération of them are exactly alike, and it 
will be necessary to treat with only one of them. In order to simpli- 
fy the description of the device, figure 1 of the patent in suit is hère 
reproduced : 




It was not new with Lindgren to provide a disk harrow producing 

substantially the results attained by the device of the claims in suit, 
so that the invention must be sought in the means employed by him. 

Appellant's harrow has, generally speaking, the following features 
in common with the prior art: (1) Its disk gangs are so arranged as 
to be capable of being adjusted in différent angling positions with réf- 
érence to the forward line of travel of the harrow ; (2) the gangs may 
be tilted toward or away f rom the center of' the harrow ; (3) the gangs 
may be bodily advanced along the front and rear bars toward or away 
from the tongue or center of the harrow. In the means provided for 
the accomplishment of thèse three results, the patentée claims he has 
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achieved invention. In the first place, he contends that the transverse- 
ly-elongated frame 1, above shown, with its widely spaced front and 
rear bars, within which the disk gang and the operating means are 
mounted, and its capacity for enduring the strain without reinforcing 
rods was new. He also claims as new and incident to the use of the 
frame the saddle-plate 17, bridging the space between the front and 
rear frame-bars with means for laterally adjusting the same upon the 
f rame-bars as tracks, and having horizontally pivoted bearings or axes 
on and whoUy within the bars. He also claims as new the arranging 
of the vertical pivot upon the horizontally pivoted member in such a 
way that its axis intersects that of the horizontal pivot within the 
plane of the frame, and the spécial form of adjusting méchanism for 
manipulating the gang on its vertical pivot which compensâtes for lat- 
éral adjustment of the gang and maintains the draw-rod in its correct 
line of movement. Among the other advantages claimed for the rec- 
tangular frame are that its two wide apart frame-bars, front and rear, 
afïord adéquate and rigid anchorage for the tongue without the use of 
brace-rods, and that it fumishes the mountings for a saddle-plate in 
the plane between the front and rear bars, which carries the vertically 
pivoted trunnion, number 14 in figure 4, which in turn carries the 
yoke and disk gang, and that it serves as a support for ail the other 
operating parts. In order to prevent unnecessary torsional strain up- 
on the draw-rod when the disk gang has been positioned at an angle 
transverse to or différent from the line of travel of the plow, and es- 
pecially when the saddle has been laterally removed tO' its outermost 
position, the patentée has provided links 29 and 30, with which the 
draw-rod 26 is connected by a hook formed at its rear end, which 
passes through the overlapped converging ends of said Hnks at a point 
in the line of draw of said rod. Thèse links extend divergingly to dé- 
tachable union with the pins 70 at the end of the two arms 31 and 32 
of the vertical trunnion 14 on the saddle plate, shown in drawing 4 of 
the patent hère reproduced : 



^A ^rT<s^-^- M^-^L 




Thèse links are made adjustable by forming therein a number of 
holes, 60, 61, etc., as shown in figure 4, by means whereof the length 
of the links may be adjusted to compensate for the latéral removal 
of the disk gang. 
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[1,2] Assuming that the prior art discloses no rectangular frame, 
no saddle-plate between the front and rear bars of the frame, and no 
mounting of the operative parts thereon as shown in the claims in 
suit, and no compensating mechanism for avoiding tortional strain 
upon the draw-rod, the claims are deemed vahd. The art is an old 
one, and hardly admits of radical improvement, while the wide range 
of uses for thèse plows makes welcome every inventive improvement, 
however simple. 

Turning to the prior art, we find a number of patents deemed by 
appellee to be pertinent to the présent issue. Of thèse we need only 
examine into the teachings of Corbin patent, No. 325,224, issued Au- 
gust 25, 1885, for a disk harrow, patent to Settle, No. 609,560, issued 
August 23, 1898, for a réversible disk harrow, patent No. 609,989 is- 
sued to Little August 30, 1896, for a réversible disk harrow, patent 
No. 670,070, issued to Willis and Porteous March 19, 1901, for a 
disk harrow, and patent No. 797,289, issued to Kennedy and Sharp 
August 15, 1905, for a disk harrow or cultivator. It will be noted 
that this last-named patent was issued 25 days prior to the issuance 
of the patent in suit, upon application filed March 21, 1904. The 
date of filing the application for the présent patent was August 27, 
1904. In this situation appellant undertook to establish Lindgren's 
date of invention as prior to that of Kennedy and Sharp. In that 
behalf appellant introduced évidence to establish the fact, and now 
claims that the record shows that the Lindgren invention was fully 
completed and embodied in an operative machine, like that of the 
patent, as early as January 1, 1903, that date being at least 14 months 
prior to the date of the application for the Kennedy and Sharp patent. 

The patentée testified that he had first tried out his patent prior to 
January, 1903. He produced on the trial below the first shop order 
book of complainant, in which he pointed out six entries dated Jan- 
uary 17, 1903, Mailing for the making of 100 Moline réversible har- 
rows, identical with those of the claims in suit. The witness Johnson 
testified that he made those entries, and that they were made in the 
regular course of business, and on January 17, 1903. The witness 
Douglass identified the entries made on page 479 of a second order 
book, containing a list of ail the parts entering into the construction 
of the harrows, as having been made by him, and stated that the book 
indicates that the entries were made in January, 1903. The witness 
Howlett, at that time head of the cost department of appellant's busi- 
ness, recognized book B in his handwriting, referring to the Lindgren 
device. He stated that it was the custom to number and catalogue the 
parts. This seems to show that the patentée was working on the ex- 
périmental machine in 1902. Howlett also produced pencil spécifica- 
tions which, in his own handwriting, read, "To shop, 1-28-03 How- 
lett," and swore the entry was made at the time of its date. Howlett 
also identified "desk book 1" in his own handwriting, listing the cost 
of each of the parts — one entry being dated January 16, 1903 — and 
stated that the entry denoted the date when the complète machine was 
first delivered to him. He testified that the parts so entered by him 
were identical with those shown on page 210 of appellant's 1904 cata- 
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logue, and that the machine so delivered to him was shown on page 
64 of appellant's 1904 catalogue. There were placed in évidence by 
appellant the regularly kept bocks of appeUant, designated as the 
first shop order book, the second shop order book, original catalogue 
number book B, desk book 1, and original pencil spécifications. Thèse 
books were fully identified. They make cross-references to one an- 
other. We are of the opinion that the identity of thèse early ma- 
chines with that of the 1904 catalogue is established. Where one 
seeks to carry the date of invention back of the date of an anticipat- 
ing patent, he assumes the burden of proof, and must establish an 
earlier date, "by évidence so cogent as to leave no reasonable doubt 
in the mind of the court, that the transaction occurred substantially as 
stated." Deering v. Harvester Works, 155 U. S. 286-301, 15 Sup. 
Ct. 118, 39 L. Ed. 153; Columbus Chain Co. v. Standard Chain Co., 
148 Fed. 622, 78 C. C. A. 394; Barbed Wire Patent, 143 U. S. 275, 
12 Sup. Ct. 443, 450, 36 h. Ed. 154; Coffin v. Ogden, 18 Wall. 120- 
124, 21 L. Ed. 821. 

[3] In cases where the invention may be exhibited in a drawing 
or in a model, it will date from the completion of such a mode! or 
drawing as is sufficiently plain to enable those skilled in the art to un- 
derstand the invention. Walker on Patents, § 7, citing Loom Co. v. 
Higgins, 105 U. S. 594, 26 L. Ed. 1177; Deering v. Harvester Co.. 
supra, and other cases. 

[4] In order to constitute an "invention" in the sensé in which that 
Word is employed in the patent act, the party alleged to bave pro- 
duced it must hâve proceeded so far as to bave reduced his idea to 
practice, and hâve embodied it in some distinct form. Gayler v. 
Wilder, 10 How. 498, 13 L. Ed. 504. 

[5] Tested by the foregoing, was the proof, as to prior invention 
above referred to, sufficient to fix the date of Lindgren's invention 
as of or prior to January 1, 1903? Had appellant produced one of 
the disk harrows from the 100 said to bave been ordered and manu- 
factured prior to January 1, 1903, priority of invention would hâve 
been conclusively established. No such évidence has been produced 
nor has its absence been accounted for. In Mueller v. Glauber, 184 
Fed. 609, 106 C. C. A. 613, we held that in attempting to show a prior 
use the défendant was required to produce the best évidence avail- 
able or account for its absence. In that case, prior use was sought 
to be proven by oral évidence alone, which was not deemed sufficient. 
In the présent case the appellant produced order books, stock books, 
original spécifications, catalogue number book, and others, and also 
appellant's catalogue for the year 1904, together with oral évidence, 
ail of which, taken together, can and do leave no doubt in our minds 
that the books and entries were made prior to January 1, 1903, and 
that Lindgren had invented and reduced to practice his harrow prior 
to that date. The évidence can be accounted for on no other the- 
ory. We therefore, hold that the Kennedy and Sharp patent, for 
the purposes of this suit, is not available as a part of the prior art. 

The Corbin patent, relied on by appellee, lacks the rigid frame of 
Lindgren and, consequently, Lindgren's mounting of the operative 
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parts. It makes no provision for preventing the deflection laterally 
of the draw-rod when the disk gang is shifted with regard to the di- 
rection of travel or by latéral removal, and thus entails heavy strain 
in moving the gangs obliquely. It has means for latéral adjustment 
of the gangs radically différent from Lindgren's. It has nothing 
équivalent to Lindgren's saddle-plate supported between the front 
and rear bars of the frame, nor any yoke supported from a saddle- 
plate. It lacks, and therefore does not anticipate, Lindgren's com- 
bination. 

The Settle patent has but one f rame-bar. This bar carries an angle 
plate which affords a socket for the vertical pivot extending upwardly 
from the gang yoke. It has no rigid frames supporting a saddle-plate 
mouhted on horizontal axes joumaled in the front and rear frame- 
bars. A limited vertical tip can be given the disk gang by manually 
adjusting certain screws. It has no saddle-plate at ail, or anything 
like it; nor any horizontal axis for such a plate. It afifords no com- 
pensating means for retaining the draw-rod in straight adjustment 
with its lever arm connection whenever the gangs are threatened with 
deflection by reason of the positioning of the disk gang at an angle 
transverse to the line of travel of the plow, or by latéral removal 
from its normal position with référence to the lever handle. Nor has 
it any means for adjusting the disk gang in respect to an independent 
connection between it and the rear end of the draw-rod. For thèse 
and other différences in combination it does not anticipate the claims 
in suit. 

The Little patent shows a frame consisting of two bars set edge- 
wise and arched at the center, and has no end bars. It makes no 
provision for the protection of the draw-rods from frictional résist- 
ance in case of threatened deflection thereof. The connection between 
the two bars is made by means of a block which carries the vertical 
axis for the disk gang and is incapable of carrying the saddle-plates 
of Lindgren. No part of this patent could be adjusted to the Lind- 
gren device. It is not available for purposes of anticipation. 

In the Willis and Porteous patent the adjustment at the rear end 
of the draw-rod is entirely independent of the latéral adjustment for 
the gangs. In Lindgren, thèse two adjustments are mutually dépend- 
ent upon each other. It ignores the necessity for lengthening or short- 
ening of the members which aflford transmission of movement from 
the rear end of the draw-rod to the gang mounting as shown in Lind- 
gren. 

Thus an examination of the above fairly représentative patents of 
the prior art fails to disclose any disk harrow containing the éléments 
combined in the harrow of the claims in suit. The claims must tliere- 
fore be held valid. In view, however, of the condition of the art at 
the date of invention, they may not be held to be entitled to a broad 
construction. 

Appellee's harrow has the rectangular frame and saddle-plate of 
Lindgren arranged as in the patent in suit. The saddle-plates are slid- 
able along the front and rear f rame-bars as in Lindgren, and adapted 
to be likewise clamped upon the bars in any desired position of latéral 
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adjustment. The saddle-plate is mounted to turn on a horizontal axis 
spanning and within the frame-bars. The tilting feature is présent 
as in Lindgren. AU the advantages of Lindgren's widely spaced bear- 
ing are obtained. The axis of the vertical pivot does not exactly in- 
tersect the axis of the horizontal pivot, but does so practically, there- 
by obtaining that advantage of the Lindgren construction. The rigid 
frame is used alone, for support of the parts as in Lindgren. Appel- 
lee also provides a device to prevent deflection of the draw-rod in 
case of latéral removal or transverse positioning of the gangs witb 
référence to the forward travel of the harrow. The injection of the 
bell crank lever into this means of adjustment does not relieve appel- 
lee from liabiHty as an infringer when using the adjustable link in 
connection with a bell crank, if the use of the links would otherwise 
constitute an infringement. 

We are of the opinion that appellee's harrow embodies the substance 
of appellant's invention as set out in each of the claims sued on, and 
that such use should be restrained, and that it was error to dismiss the 
bill. 

The decree of the District Court is therefore reversed, with direc- 
tions to grant appellant the relief prayed for in the bill. 



WITZBL et al. v. BEEMAN. 
(Circuit Court of Appeals, Second Circuit. February 10, 1914.) 

No. 150. 

1. Patents (§ 328*) — Validity — Bed Speings — Mattress Holdee. 

Witzel patent, No. 921,494, reissued June 28, 1910, reissue patent, No. 
13,125, claims 7, 10, 13, 14, 19, 20. 21, 22, 23, and 24, for a device to pre- 
vent the sllpplng of mattresses on wlre bed springs, heU to Involve pat- 
entable invention and to be valid and infringed. 

2. Patents (§ 138*) — Eeissub — Right to Reissue. 

Where no adverse rights hâve been acquired In the meantime, a pat- 
entée held entltled to a reissue on application niade about a iiionth atter 
the grant of the original to correct inadéquate claims which were filed 
through no fault of his. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 201-203; Dec. 
Dig. § 138.*] 

3. Patents (§ 324*) — Patent Infringement — Anticipation. 

AUeged prior anticipating patents may not be introduced for the 
flrst time in the appellate court on appeal from a decree for infringement, 
with no explanation regarding them, except from counsel at the argument 
and in its brief. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 600-606; Dec. 
Dlg. § 324.»] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

The decree of the District Court of the United States (212 Fed. 447) 
for the Southern District of New York held valid and infringed claims 
7, 10, 13, 14, 19, 20, 21, 22, 23, and 24 of reissued letters patent 

"For other cases see same toplc â § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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No. 13,125 to Charles J. Witzel for improvements in wire mattresses. 
The original patent, No. 921,494, was dated May 11, 1909. The ap- 
plication for the reissue was filed June 12, 1909, and the patent was 
reissued June 28, 1910. 

Samuel Brand and Edward S. Beach, both of New York City, for 
appellant. 
C. A. Weed, of New York City, for appellees. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. [1] The object which Witzel sought to ac- 
complish was a simple one, viz., to prevent the upper mattress fiUed with 
hair, or other similar material, from slipping on the wire mattress, so 
that it projects beyond the latter and présents a slovenly and unsightly 
appearance, besides losing its shape. To remedy thèse unquestioned 
defects Witzel provides longitudinal guards on both sides of the mat- 
tress which are bent up so as to hold the hair mattress in place. This 
is accomplished by providing metallic side guards extending on both 
sides along the longitudinal edges of the bottom and bent up so as to 
hold the hair mattress in position. This seems a simple problem. to 
solve, but the exhibits and patents in évidence show several efforts to 
solve it and ail of a crude, unsatisfactory form. Thèse exhibits when 
aggregated may possibly show the separate éléments of the Witzel 
claims, but nowhere in the prior art are thèse éléments shown in com- 
bination. A mechanic with ail this matter before him would probably 
make a mattress with sides so high that the occupant could not get out 
of it without assistance, or with side supports so insecurely fastened 
that the hair mattress would break them down or slide beneath them 
after a short period of use. We agrée with Judge Mayer in thinking 
that there is nothing in the prior art as shown by the record before 
him which invalidâtes or materially limits the claims. We also think 
that infringement was clearly established. As the District Judge 
points out, the défendant has adopted the Witzel structure rather than 
that of his own patent which was granted eight months after the pat- 
ent in suit. In fact, it is asserted, and not denied, that in the court 
below the défendant stated in his brief, "that the function and pur- 
pose of the def endant's side guard, we admit, is the same substantially 
as the complainant's." 

It is also asserted that no attack was made in the court below upon 
the Witzel patent as a reissue. 

[?] The description and drawings are the same in the original and 
reissue. The latter was applied for about a month after the grant of 
the original. No adverse rights were acquired by the public in the 
meantime and it seems to us that the action of the commissioner in 
granting a reissue with claims which cover only what Witzel invented 
is not open to criticism. - It will be a disastrous blow to meritorious in- 
ventors if they cannot obtain the full fruits of their inventions because, 
through no fault of theirs, they fail to secure adéquate claims, espe- 
cially when they ask for the correction before the public has acquired 
any rights by reason of the mistake. 
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[3j Upon the question of invention we do not agrée entirely with 
the optimistic view of the complainant that "it is the greatest inven- 
tion in springs during the last 37 years." Nevertheless Witzel seems 
to be the first who held the hair mattress securely and firmly in place 
on the wire mattress and in view of the bunghng and clumsy devices 
of the prior art, it cannot be denied that the patented structure re- 
quired an exercise of the inventive faculties. The défendant now 
places his principal rehance upon eleven patents not cited in the answer 
or offered in évidence or referred to in the District Court. In support 
of this practice the doctrine of Brown v. Piper, 91 U. S. 37, 23 h. Ed. 
200, is invoked. We do not think that this case is an authority for 
the practice which is now under considération. The Suprême Court 
held that it might properly take notice of a device — an ice cream 
freezer — which had long been known and used generally by the people 
throughout the country. We think, however, that no authority can be 
found for the introduction for the first time in an appellate court of 
eleven patents dealing with a complicated structure, with no word of 
explanation regarding them except from counsel at the argument and 
in the brief. The duty of an appellate court is to ascertain whether 
the court below has fallen into error and it would be manifestly unfair 
to the appellee and to the judge to reverse his decree upon documents 
which were not in évidence and which he never saw. 

The decree is affirmed with costs. 



WHITEHEAD & HOAG CO. y. KORTZ. 
(Circuit Court of Appeals, Sixth Circuit. March 13, 1914.) 

No. 2418. 

Patents (§ 328*) — Validitt — Lack of Invention. 

The Hornich patent, No. 653,296, claim 1, for an advertising blll hook 
placard, held void for lack of patentable invention. 

Appeal from the District Court of the United States for the North- 
ern District of Ohio ; William L. Day, Judge. 

Bill in equity by the Whitehead & Hoag Company against Conrad 
J. Kortz. From a decree dismissing the bill, complainant appeals. Af- 
firmed. 

This was the usual infringement bill, based upon claim 1 of patent No. 
653,296, Issued July 10, 1900, to the Whitehead & Hoag Company, as assignée 
of William Hornich, Jr. It pertains to what is intended essentlally as an 
advertising device. There Is a flat card designed to hang upon the v?all and 
carry a calendar or analogous article in connection with advertising matter. 
To make this of additional permanent value, it carrles suspended therefrom 
a bill hook, Intended to receive and hold papers that may be placed thereon. 
When in use this blll hook should Project from the wall in a plane at right 
angles to the wall ; but this position would make the article difflcult to pack 
tn quantltles or send by mail in an envelope, and so for transportatlon the 
hook should be turned in a plane parallel with that of the advertising card, 
and should be raised so as not to proJect beyond the sides of the card. To 
accompUsh this resuit the shaft of the hook is slldably and rotatably attached 
to the rear of the card. This is done by securing to the back of the card a 

*For other caees see same toplc & § nximbbs in Dec. & Am. Diga. 1907 to date. & Bes'r Indexes 
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metaT plate, whieh plate is provided with a vertical channel or groove, struck 
up away from the card, and so shaped as to carry between the plate and the 
card the shaft of the hook and permit it to slide and rotate. The upper end 
of the shaft is turned over to form a small hook In a plane at right angles 
with the receiving hook at the lower end. The plate is provided with a soeket 
alongslde the main groove suitable to recelve this upper hook. By thèse 
means it is possible that the hook may be shoved up, and laid flat against 
the back of the card, and within Its borders, when the card is put in an en- 
velope, and then, when the card is to be hung, the receiving hook is given a 
one-quarter turn to the front, the shaft is drawn down, and the hook on the 
upper end enters its soeket, thus locking the shaft against rotation and In- 
surlng that the bill hook projects outwardly from the vs'all. 

The only claim sued upon is the flrst, reading: 

"1. As a new article of manufacture, a bill hook, comprising a card or 
placard, a plate secured thereto, said plate having a grooved or channeled 
portion, extendlng in a direction away from said card or placard, a wire body 
portion arrangea in said grooved or channeled portion and movable vertically 
and rotatable between said card or placard and the inner part of said grooved 
or channeled portion, a receiving hook at the lower portion of said wire, 
adapted to be turned so as to lie flat in relation to said card or placard and 
the plate, and a holding means at the opposite end of said wire adapted to be 
forced in holding engagement with a part of the said plate when the receiving 
hook on said wire has been turned in a plane at right angles to the plane 
of the card or placard and that of the plate, substantially as and for the 
purposes set forth." 

The District Court dismissed the bill, finding that there was no infringe- 
ment, and complainant appealed. 

E. A. Thompson and Howard P. Denison, both of Syracuse, N. Y. 
(W. A. Jones, of New York City, of counsel), for appellant. 
M. G. Norton, of Cleveland, Ohio, for appellee. 

Before KNAPPEN and DENISON, Circuit Judges, and COCH- 
RAN, District Judge. 

DENISON, Circuit Judge (after stating the facts as above). With- 
out considering the question of infringement or the défense of ag- 
gregation, we are satisfied that the claim sued upon is invalid for lack 
of invention. The structure recited in the claim is merely the applica- 
tion to a holding card and bill hook of the common mechanical ex- 
pédient by which a slidable and rotatable shaft may at one end of its 
sliding movement be locked in any desired position of rotation by en- 
gagement between a projection carried by the shaft and independently 
carried means for engaging the shaft projection. Whether we should 
take judicial notice that this mechanical idea is in common use, or 
whether there might be invention in first applying the idea to the card 
and bill hook combination,' we need not consider, because the record 
shows earlier appHcations of the same idea to the same combination. 

The patent to Studabaker, No. 615,921, of December 13, 1898, 
shows, except in the particulars to be stated, the same combination, 
to be used in the same way, to accomplish the same results. See dis- 
cussion of the Studabaker patent, and of the prior art, by Judge Hazel 
in Whitehead v. Bastian (C. C.) 167 Fed. 565. Studabaker shows sev- 
eral f orms ; between one of them, his Figure 3, and Hornich, as illus- 
trated by his Figure 5, the différences are two: The top of the shaftr 
instead of being bent to form a hook, is bent to form an eye ; and in- 
212 F.— 47 
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stead of the hook dropping into a socket in the plate, the eye is held 
by the plate itself against rotation. The différences are made clear 
by thèse drawings: 




Studabaker's Fig. 3. 



Hornich's Fis. 5. 



This being the field into which Homich came, we cannot think that 
it involved invention to change the Studabaker eye into a hook and 
to provide a receiving socket for the hook. The hook and the eye 
are alike mère offsets f rom the shaf t ; the contact between the eye 
and plate, and between hook and socket, alike form engaging means 
to resist rotation. Hornich's locking effect is very likely more per- 
fect; but it is at best only a slight improvement, and by simple and 
obvions means. Galvin v. Grand Rapids (C. C. A. 6) 115 Fed. 511, 
517, 53 C. C. A. 165; American Carriage Co. v. Wyeth (C. C. A. 6) 
139 Fed. 389, 391, 71 C. C. A. 485; Macomber, § 654. 

The decree of the District Court is affirmed, with costs. 



WISCONSIN FURNITURB CO. v. BLUMBBEG. 

(Circuit Court of Appeals, Seventli Circuit. January 6, 1914.) 

No. 2032. 

1. Patents (§ 316*) — Constbttction. 

In an infringement suit, a claim of the patent, alttiough not Involved, 
may be examined, as afCecting the construction of the claims which are In 
suit. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. S 562; Dec. Dig. 
5 316.*] 

2. Patents (| 328*) — Validitt and Infringement — Extension Table. 

The Klein patent. No. 602,509, for an extension table, construed, and 
held not infringed. 

Appeal from the District Court of the United States, for the East- 
ern Division of the Northern District of Illinois ; Arthur L. Sanborn, 
Judge. 

•For other cases see same toplc & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Suit in equity by the Wisconsin Furniture Company against J. Blum- 
berg. Decree for défendant, and complainant appeals. Affirmed. 

Appellant, assignée of the Klein patent, No. 602,509, April 19, 1898, 
for an extension table, filed its bill to enjoin appellee from infringing 
the two claims of that patent. 

The drawings are as foUows: 
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In the spécification applicant described hîs invention in thèse words ' 

"The objecta of my inventlOH are: First, to secure such a balance of the re- 
spective parts that the joints will not cramp or bind, and that the table may 
be easlly extended or shortened by a single person; second, to cheapen the 
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construction by reducing the number and varlety of parts used In the construc- 
tion of the table. 

"In the followlng description référence is had to the accompanying draw- 
ings, in which: 

"Figure 1 is a top view, showing one of my tables In an extended position, 
the table shovra being of small size. Fig. 2 is a simllar vlew, showing my 
invention applied to a medium-sized table. Pig. 3 is a third top view, showing 
my invention applied to tables of large size. Fig. 4 is a cross-section drawn 
on Une XX of Fig. 3. 

"Llke parts are Identifled by the same référence letters throughout the sev- 
eral views. 

"Referring to Fig. 1, it will be observed that the legs A (shown in dotted 
Unes) are secured directly to the respective cross-rails B and that the latter 
are connected by guide-bars 0, which are rigidly attached at each end to the 
cross-rails. The permanent top boards D are secured to the slide-bars E, 
which are dovetailed to the bar C, those of the left-hand top board belng ar- 
rangea to slide upon the outer sides of the bars and those of the right-hand 
top board being arranged on the inner side of the bars C. It will be observed 
that the sUdes hâve a bearing in the guide-bars equal to the width of the top 
board, and as the latter are extended independently of the legs there is no 
tendency to cramp or bind the slides. 

"In Fig. 2 the construction Is the same as that of Fig. 1 with the exception 
that I hâve substltuted for the guide-bars of Fig. 1 the double guide-bars 
FF, which are dovetailed together and arranged to slide upon each other, thus 
perniitting the legs to be separated also. In thls form the weight of the top 
boards extended beyond the legs counterbalances the weight of the center 
portion, as the slides E of the top boards extend Inwardly upon the guide-bars 
PF to a considérable distance, and thus aid in supporting the latter. 

"In Fig. 3 I show a further modification of my invention intended especlally 
for tables of largest size. The four center legs A are connected by the cross- 
rails B and guide-bars in the same manner as is shown in Fig. 1. Two 
additional pairs of legs A' A' are also provided, having cross-rails B', to which 
are attached the slide-bars QQ, running on the bars 0, and which also serve 
as guide-bars for the slide-bars E E ot the top boards. When this table is 
folded, the legs A and A' are brought together, as shown in Fig. 4." 

The claims are as f ollows : 

"1. In an extension-table, the combination with the table-legs connected in 
pairs by cross-rails, of the horizontal Connecting guide-bars uniting the pairs 
of table-legs, and a pair of permanent top boards adapted to meet when the 
table is closed and provided with bars rigidly attached thereto and slidably 
engaging the Connecting guide-bars between the cross-rails, whereby the top 
sections are permitted to move independently of the legs, substantially as de- 
scribed. 

"2. In an extension-table, the combination of a central set of four legs rigidly 
united by Connecting cross-rails and flxed horizontal guide-bars, movable legs 
connected in pairs by cross-rails and provided with sliding guide-bars engaged 
by the flxed guide-bars of the central legs, and a pair of permanent top boards 
adapted to meet when the table is closed, and having bars rigidly attached 
thereto and slidably engaging said sliding guide-bars, whereby the outer legs 
are permitted to move independently of the central legs, and the top boards 
Independently of any of the legs, substantially as described." 

After appellee had closed his proofs, appellant during its rebuttal 
withdrew claim 1 from the contest. 

Appellee's alleged infringing table has for its center support, not the 
four center legs A of Figure 3, but a single leg fastened at the middle 
of a single pièce of bridging at the middle point of the central pair of 
slide-bars. 

On the hearing of the proofs the trial court held that appellee's table 
did not inf ringe claim 2 of the patent, and this appeal resulted. 
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Albert C. Bell, of Chicago, 111., for appellant. 
George T. May, Jr., of Chicago, 111., for appellee. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts as above). By look- 
ing at Figure 2 of the drawings it will be observed that the main sup- 
ports, the four corner legs marked A', are fastened not to the ultimate 
but to the penultimate pairs of guide-bars. By this construction the 
table is extensible not only by the spreading of the legs but also by 4he 
spreading of the permanent top boards independently of the legs. 
This last feature, namely, the extensibility of the top while the legs 
remain stationary, is exhibited in Figure 1. If in Figure 2 the four 
corner legs A' were bridged and fastened upon the outer pairs of 
guide-bars, the table would be extensible only as the legs were spread 
apart. That is the old style extension table. 

From a reading of the spécification we think it very clear that Klein 
believed that he was the inventer of the extension-top feature and that 
this was the important part of his application. This feature, in com- 
bination with the other parts necessary to its use, is expressed in claim 
1, which covers the three forms of construction shown in the drawings. 
But Klein was mistaken in his belief. If the appellant's withdrawal 
of the claim in the face of appellee's proof may not be taken as an ad- 
mission of the fact, the proof itself with respect to the prior use of a 
so-called Christiansen table and also the exhibition of the Pratt patent 
No. 5,905, November 7, 1848, indisputably establish that the extensi- 
bility of the top while the legs remain stationary was not the invention 
of Klein. 

[1.] Appellant contends that, inasmuch as claim 1 was withdrawn, 
that claim cannot now be considered as in the case for any purpose. 
But the claim itself and particularly that part of the applicant's de- 
scription of his invention on which the claim is based are parts of the 
patent and may properly be examined for the purpose of determining 
exactly what the applicant had in mind in framing claim 2 and what 
invention, over and above the invention set out in claim 1, he was in- 
tending to cover by claim 2. 

[2] Referring to the description of Figure 3, it will be noted that 
the applicant said that "the four center legs A are connected by cross- 
rails B and guide-bars C in the same manner as is shown in Figure 1." 
That is, the central portion of the table shown in Figure 3 is exactly 
the self-contained and self-supporting framework on which the sliding 
top boards are placed in Figure 1. But, since in Figure 3 the per- 
manent top boards are to be spread very much farther apart, "two ad- 
ditional pairs of legs A' A' are also provided." Now, inasmuch as 
tables with extensible frames were old and tables with extensible tops 
had been made by Pratt and by Christiansen prior to Klein's time, there 
could be no invention in claim 2 over and above the invention set out 
in claim 1 except the union in one structure of the extension-frame 
table and the extension-top table with "a central set of four legs rigid- 
ly united by Connecting cross-rails and fixed horizontal guide-bars." 

Appellee's alleged infringing table does not hâve the self-contained 
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and self-supporting central structure of claim 2. But on behalf of 
appellant it is urged that, since by bringing the four legs A nearer and 
nearer together they could be made to merge into one central support- 
ing leg, appellee by so doing bas obtained the benefit of the invention 
covered by claim 2. Art inventer is entitled of course, against in- 
fringers, to a range of équivalents that will give him protection fully 
as broad as the scope of his invention. And if in this case Klein were 
the originator of the idea and of the gênerai means of providing a 
central support to guard against the sagging that is more or less inévi- 
table in structures where the side members are not rigid, but only slid- 
ably connected, it might be easily possible to hold that the central sup- 
port in appellee's table was the équivalent of the central support of 
the patented structure. But in extension tables of the old style it was 
a well known and common practice, long before Klein's time, to bridge 
the central pair of sliding guide-bars and to fasten a leg at the center 
point of such bridge. If claim 2 of the patent in suit were to be re- 
constructed so as to claim the central support of the ancient extension 
table, we could not uphold the claim, because in a table having both 
an extensible frame and an extensible top the purpose of supplying 
the single central supporting leg would be exactly the same as in old style 
tables having only the extensible frame. It is only by differentiating 
the old and commonly used central support of the old style extension 
tables from the central support exhibited in Figure 3 that claim 2 can 
be sustained. And under that construction of claim 2 it is impossible 
to hold that appellee has infringed by using upon an extension-top and 
extension-frame table the old and well known single central supporting 
leg. 
The decree is affirmed. 



SEEGEE REFRIGERATOR CO. v. AMERICAN CAR & FOUNDRY CO. 
(District Court, D. New Jersey. March 20, 1914.) 

1. Patents (§ 318*) — Infeingement — Damages — Profits Recoveeablb. 

Where a mechanism Is supplied by a manufacturer under a contract 
and In conformity with spécifications necessitating patent infringement, 
wltli respect to some feature or détail, without wliich requirement the 
partieular contract would not hâve been made, the owner of the patent 
may not recover total profits made by the manufacturer from the con- 
tract; the profits recoverable hein g only those resulting from infringement 
of the patent monopoly, measured by the estent to which such infringe- 
ment has been pecuniarily bénéficiai to the wrongdoer, to wit, those profits 
of which the infringer can be properly treated as a trustée ex maleficio. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 566-578; Dec. 
Dig. § 318.*] 

2. Patents (§ 318*) — Infkingement — Profits. 

The fact that an Infringing mechanism embodled in a refrlgerator car 
body was a combination was not décisive of the question of divisibillty or 
■ indivisibility of profits resulting to the infringer from the manufacture 
and sale of the cars. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 566-576; Dec. 
Dig. § 318.*] 

•For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Ir.deie» 
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3. Patents (S 243*) — Infbingement — Combination. 

Where a patented combination Is an entlre and Indivisible entlty, in- 
fringement occurs when the Infringing mechanism contains ail the élé- 
ments of the combination as shown or thelr mechanical équivalents, c£- 
operating or coactlng In substantially the same manner, to produce a ee- 
sult of substantially the same nature ; a use of any one or more, but not 
ail of the éléments, being Insufficient. 

FEd. Note.— For other cases, see Patents, Cent Dlg. §§ 382-384; Dec. 
Dlg. § 243.*] 

4. Patekts (§ 20*) — Combination of Old Eléments — Invention. 

Where the éléments of a combination and the combination itself are 
old and well known, patentability may be Imparted to it by an Invention, 
altération, or improvement of one or more of the éléments whereby the 
utillty of the combination is increased ; the Invention being confined to 
the élément or éléments so altered, or Improved. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §| 27-30; Dec. 
Dlg. § 26.*] 

5. Patents (§ 318*) — Infbingement — Profits. 

Where a patented invention was confined to an altération or Improve- 
ment of one or more old éléments Increasing the utility of a combination, 
and a case against an Infringer was not susceptible of an apportionment 
of profits, either from its nature or from a failure to keep proper ac- 
counts, or other cause making it Impossible to establish the amount of 
profits on the combination attributable to the improvement or altération, 
complainant may recover the entire profits. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 566-576; Dec. 
Dig. § 318.*] 

6. Patents (§ 318*) — Damages — Profits Recoverable. 

To ascertaln the measure of profits or damages recoverable for In- 
fringement of a patent, it is the court's duty to regard the real nature 
of the invention, whether constituting a mère improvement of an old 
device, or in a substantial sensé a new and entire combination. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 566-576; Dec. 
Dig. § 318.*] 

7. Patents (§ 318*) — Infringement — Refbigeratob Caes — Profits — Appob- 

tionment. 

Where plans and spécifications for certain refrlgerator cars manufac- 
tured by défendant called for. certain infringing refrlgerator partitions, 
which afforded greater circulation of air in the. car body, but the entire 
value of the car body was neither in law nor in fact attributable to the 
invention, and the différence in efflclency for réfrigération between in- 
fringing and noninfrlnging partitions was but sllght, the case was one 
calling for an apportionment of profits if practicable. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 566-576; Dec. 
Dig. § 318.*] 

8. Patents (§ 318*) — Combination — Pbofits. 

Where a patented improvement combining old éléments Increases the 
efficiency or value of the mechanism, but does not change its function or 
affeot the principle of its opération, the patentée in seeking to recover 
profits from an infringer is limited to the excess of profits realized by 
him from the use, manufacture, or sale of the mechanism as improved, 
over what he might or would bave made from the manufacture, use, or 
sale of the old mechanical combination. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 566-576; Dec. 
Dig. § 318.*] 

♦For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, ft H«p'!> iTtdexes 
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&• Patents (§ 318*) — ^Infeingement— Phofits — Apportionment. 

Where, on an assessment of profits for patent Infrlngement, the nature 
of the case does not per se exclude the possibility of just apportionment, 
and whatever difflcnlty exists grows ont of spécial cireumstances, com- 
plainant can recover the entire profits made by the infringer only after 
showing that he has reallzed profits and making every reasonable effort, 
unsuccessfully, to apportion the amonnt attributable to the patented in- 
vention ; the burden of proof net belng shifted f rom coinplainant to de- 
fendant until after complainant has proven the existence of profits at- 
tributable to the invention, and denjonstrated that they are impossible 
of accurate or approximate apportionment. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 566-576; Dec. 
Dlg. § 318.*] 
10. Patents (§ 319*)^Peofits — Apportionment — Nominal Damages. 

Where, in a suit for patent infringement, the case wag one calling for 
an apportionment of profits, but complainant made no effort to prove 
the amount of profits reasonably attributable to the Infringement, rely- 
ing on the position that it was entitled to reoover the entire profits made 
by défendant from the sale of certain refrigerator cars containing the in- 
fringement, complainant could only recover nominal damages. 

[Ed. Note.— For other cases,, see Patents, Cent Dig. §§' 577-586; Dec. 
Dig. § 319.*] 

In Equity. Suit for patent infringement by the Seeger Refrigerator 
Company against the American Car & Foundry Company. A de- 
cree for complainant having been rendered, the case was referred to 
a master to state and report an account of profits. Exceptions to the 
master's report sustained. 

See, also, 178 Fed. 278, 101 C. C. A. 542. 

Wetmore & Jenner, of New York City, for complainant. 

Fish, Richardson, Herrick & Neave, of Boston, Mass., for défendant. 

BRADFORD, District Judge. This suit is before the court on ex- 
ceptions to a master's report touching profits alleged to hâve been 
made by the American Car and Foundry Company, the défendant, 
through its infringement of the first, third and seventh claims of 
letters patent of the United States No. 539,009, dated May 7, 1895, 
granted to Gilbert F. Quinn, assigner to the G. F. Quinn Refrigera- 
tor Company, and by mesne assignment assigned and owned by the 
Seeger Refrigerator Company, the complainant. The circuit court 
for the district of New Jersey, in 1909, sustained the validity of the 
above mentioned claims and decreed that they had been infringed 
by the défendant. (C. C.) 171 Fed. 416. On appeal this decree was 
affirmed. 178 Fed. 278, 101 C. C. A. 542. It having been decreed 
that the complainant recover of the défendant profits and damages 
on account of the infringement, the case was referred to a master to 
State and report an account of such profits and ascertain and report 
such damages. The master has reported that the profits made by the 
défendant by reason of the infringement amount to $662,923.20. He 
has not reported any damages, nor hâve any been claimed. 

In the description of the patent in suit Quinn states : 

"My Invention relates to Improvements in a combined refrigerator and 
freezer, and more particularly to certain princlples of construction which 

•For other cases see same topio & § nhmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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tend to Increase thé refrigerating and freezing power and to regulate the de- 
gree of température." 

The essential and distinguishing feature or élément in the combina- 
tion of the above-mentioned daims has been stated by both the cir- 
cuit court and the circuit court of appeals. 

The former court said ; 

"The important feature of the Invention is f ound in the form of the partition 
in the refrlgerator between the Ice bunker and the food chamber, whlch, as 
set forth in the spécifications and claims, coatains a séries of Inverted 
V-shaped ports, by means of which a continuons circulation of air in the 
refrlgerator is provided. 

The circuit court of appeals said : 

"Quinn was the flrst to put between the ice bunker and the refrigerating 
room of a refrlgerator a partition composed of a séries of inverted V-shaped 
sections so arranged that the open spaces, to use the language of the patent, 
'form, as It were, air siphons leadlng from the refrigerating room into the 
ice bunker.' It is this séries of open air spaces, somewhat resembling siphons, 
placed between the ice bunker and the refrigerating room, that distinguishes 
Qulnn's patent from ail the earlier patents. ♦ * * What Quinn did was 
to Introduce into refrigerators a new method of promoting the circulation of 
a confined body of air by the use of the open air spaces in lus partition." 

The accounting period extends from October 15, 1900, to June 28, 
1909, and covers the manufacture and sale by the défendant of 
16,032 freight refrlgerator cars, embodying the combination of the 
patent in suit. The entire profits derived by the défendant from the 
manufacture and sale of those cars was $2,753,335.68, representing 
an average profit of $171.74 per car. Ail thèse cars were sold by the 
défendant to railroad companies under contracts specifying that thev 
should be provided with a certain partition known as the Bohn parti- 
tion, decided in this case to be the mechanical équivalent of the Quinn 
partition, and, with its associated éléments, an infringement of the 
Quinn patent. Each car was sold as an entirety including not only 
the body of the car but its running-gear, without any apportionment 
of the contract price between the two. The master, I think, has at- 
tached to the fact that the contracts under which the freight re- 
frlgerator cars were manufactured and sold by the défendant to the 
railroad companies required in their spécifications that they should 
contain the Bohn partition, an unwarranted degree of importance. 
His reasoning from that contractual requirement, if carried to a 
logical extrême, would show that the complainant is entitled to re- 
cover the entire profits realized by the défendant on the 16,032 freight 
refrlgerator cars, amounting to $2,753,335.68, and not merely the 
sum of $662,923.20 allowed by the master as profits realized by the 
défendant on the bodies of those cars. For the contention of counsel 
for the complainant and the position of the master hâve been that 
the profits which the complainant seeks to recover in this suit were 
realized by the défendant solely under its contracts of sale with the 
railroad companies, in which the Bohn partition was specified and 
required ; that had it not been for such stipulation for infringement 
the cars would not hâve been sold to the railroad compaiiies who thus 
contracted for their purchase; and that the profits actually received 
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by the défendant from sales under such contracts having been ren- 
dered possible solely through infringement by the défendant are, 
therefore, recoverable by the complainant. The counsel for the com- 
plainant in their brief say : 

"The master bas found and the évidence Is uncontradlcted that, as shown 
elsewhere, the entire profit of the sale of the refrigerator cars was due to tho 
présence of the Quinn invention, because It Is estahlished that the sale could 
uot bave been made without the présence of that Invention. * • * Wheth- 
er or not the invention is for a whole refrigerator or for a part of a re- 
frigerator, is immaterial, because in eitlier case it appears most conclusively 
that the entire salable value of the infringlng refrigerators was due to the 
présence of the invention ; tbat is to say, the infringlng refrigerators were 
tbe only thing that could fulflll the orders therefor which the défendant ac- 
cepted, and if it had not furnished those refrigerators it could not bave flUed 
the orders and would not bave made the sales for which it bas been beld to 
account. * * * The invention of the patent in suit furnished the sole élé- 
ment of salability that enabled the infringlng refrigerator cars to fulfiU an 
indispensable requirement of each separate contract under which said cars 
in every instance were sold." 

[ 1 ] The idea is thus advanced by both the master and the counsel 
for the complainant that, where mechanism is supplied by a manu- 
facturer under a contract and in conformity with spécifications ne- 
cessitating patent infringement with respect to some feature or dé- 
tail included in such mechanism, without which requirement that 
particular contract would not hâve been entered into between the 
contracting parties, the total profits, by virtue of thèse facts alone are, 
recoverable by the owner of the patent, even with respect to those 
parts of the mechanism not covered by the patent monopoly. I am 
unable to accept this proposition as a sound exposition of the law. 
The profits recoverable are those directly resulting from the infringe- 
ment of the patent monopoly measured by the extent to which such 
infringement is pecuniarily bénéficiai to the wrongdoer. They do 
not necessarily include ail gains of the infringer which owing to 
stipulations or spécial circumstances could not hâve been realized 
without the infringement, but only those of which the infringer can 
be treated as a trustée ex maleficio. The court would not, I think, 
hâve authority under the patent laws to award profits beyond this 
limit. The counsel for the défendant with respect to the theory ad- 
vanced by the master and the counsel for the complainant well say: 

"The theory is unsound as well as novel. Each patent owner is entltled 
to the profits that the infringer bas made from the use of Ma invention, and 
to nothing else. There migbt be a bundred features of the defendant's car 
which infringed a bundred patents. The insulation, the drains, the ventila- 
tors, tbe door locks, door packings, ail in the car body, even the kind of 
paint used or the structure of tbe walls, roof or flooring, migbt each be an 
infringement of several patents, It is certainly not the law that solely be- 
cause thèse devices are specified in the contracts under which tbe défendant 
built tlie cars, the défendant must pay to each one of the patentées the en- 
tire profit on the cars. • ♦ * The complainant's theory adopted by tbe 
master would not, in the présent case, stop short of awarding the entire 
profits on the entire car, running gear as well as body, because, on tbe same 
reasoning, tbe défendant could not hâve performed the contract, and there- 
fore could bave made no profits on the running gear, including air-brakes, 
draw-bars, axle-boxes, wheels, trucks, etc., of thèse cars if it had not equipped 
them with the Bobn siphon partitions. * • * It would compel tbe buildei 
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of a $10,000,000 océan steamshlp to pay hls entire profits to the owner ,of a 
patented steering mechanlsm If infringing steering mechanlsm Is specifled 
in the contract for the ship. It would compel him to pay it also to every 
other patentée whose patent Is infringed by any deviee specified in the con- 
tract. ïhe building contracter of a $50,000,000 building would be obliged to 
pay his entire profits to the owner of a patent which Is Infringed by the 
kind of ventilating System whlch the contract spécifies must be used. And 
uot only must such a contracter pay his entire profits to this patentée, but 
to every other patentée whose patent bas been infringed by any deviee speci- 
fied in the contract. In each and every case the patentée could hâve said, 
with the complainant and the master in thia case, to the contracter: — 'You 
could net hâve performed yeur contract if you had net infringed, and hence, 
beeause if you had gone without the contract, you would not hâve made any 
profits, ail the profits which you did make belong to me.' " 

It is unnecessary further to discuss the point just considered. In- 
deed, the counsel for the complainant during the oral argument ad- 
mitted, as the court understood, that the mère fact that the spécifica- 
tions of the contracts, by requiring the introduction of the Bohn par- 
tition into the cars in question, rendered its présence in them indispen- 
sable to their sale under the contracts under which they were in fact 
sold, did not and does not entitle the complainant to recover f rom the 
défendant the total profits on the cars. To hold otherwise would be 
virtually to afiîrm that wherever one sells a pièce of mechanism which 
in any respect infringes a patent the vendor can be compelled to pay to 
the patent owner the total profits on the sale, regardless of the gên- 
erai salability of the mechanism without the patented feature or 
features or any confusion or commingling of profits ; — a proposition 
utterly at variance with the authorities. 

The principles determining the divisibility or indivisibility of profits 
as between patent owner and infringer, aside from their confusion or 
intermingling through an omission to keep proper accounts or other- 
wise, are intelligible and reasonable, although in particular cases much 
difficulty may arise in their practical application. The cases in which, 
in the absence of confusion or intermingling as above mentioned, in- 
fringers hâve been compelled to account for the total profits realized 
by them from the infringing process or mechanism, are clearly dis- 
tinguishable from that now under considération. In Carborundum Co. 
V. Electric Smelting & Aluminum Co., 203 Fed. 976, 122 C. C. A. 276, 
the court of appeals for the third circuit held that: 

"On an acceunting for profits, and not for damages, in a case of infringe- 
ment, where profits to the infringer are impossible save through his infringe- 
ment, he must be treated as a trustée ex maleflcio and can withhold none of 
his gains from the patentée." 

But that court, while recognizing that in the case of mechanical in- 
ventions "where the entire commercial value of the mechanism arises 
from the patented improvement the owner of the patent will be 
entitled to recover from the infringer the total profits derived from the 
manufacture, use or sale of such mechanism," declared that "where 
the infringed patent covers a mère improvement upon mechanism be- 
fore known and open to the défendant to use the complainant can re- 
cover Orly the excess of such profits as hâve been realized through the 
use of the improvement over what the défendant might hâve made by 
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the use of such mechanism without such improvement." In the car- 
borundum case the patent in suit covered a new process for the produc- 
tion of an entirely new and usefui chemical compound — carborundum 
— and every pound or ounce of that material manufactured by the in- 
fringer was wholly the resuit and embodiment of the infringement. 
Elizabeth v. Pavement Co., 97 U. S. 126, 24 L. Ed. 1000, bears a strong 
analogy to the carborundum case on the question of the right to recov- 
er total profits. There the cotirt dealt with a patented combination 
product in its essential nature unitary and entire. Mr. Justice Bradley 
said: 

"The Nicholson pavement was a complète thing, consisting of a certain 
combination of éléments. The défendants used it as such, — the whole of It 
• * * Nleholson's pavement, as before sald, was a complète combination 
1e itself, difCering from every other pavement. The parts were so correlated 
to each other, from bottom to top, that It required them ail, put together 
as he put them, to make the complète whole, and to produce the desired resuit 
The foundation impervlous to moisture, the blocks arrangea in rows, the 
narrow strips between them for the purposes designated, the fllling over those 
strips, cemented together, as shown by the patent, — ail were required. Thus 
combined and arranged, they made a new thlng, Uke a new chemical com- 
pound. It was this thing, and not another, that the people wanted and re- 
quired. * * * It Is not the case of a profit derived from the construction 
of an old pavement together with a superadded profit derived from adding 
thereto an improvement made by Nicholson, but of an entire profit derived 
from the construction of his pavement as an entlrety." 

So in Hurlbut v. Schillinger, 130 U. S. 456, 9 Sup. Ct. 584, 32 L. 
Ed. 1011, where the défendant had made gains from laying a pavement 
in violation of the plaintiiï's patented invention, and it appeared that 
if the pavement had not been laid in that way it would not hâve been 
laid at ail, it was held that the profit made was a single profit, derived 
from the construction of the pavement as an entirety, and consequently 
ail of it was awarded to the plaintiff. Equally where the whole com- 
mercial or marketable value of infringing mechanism arises from a 
patented improvement, the owner of the patent is entitled to recover 
from the infringer the total profits made from the manufacture and 
sale of such mechanism. In Crosby Valve Co. v. Safety Valve Co., 
141 U. S. 441, 454, 12 Sup. Ct. 49, 53 (35 L. Ed. 809), the court said: 

"It appearing that the defendant's valve derived its entire value from tUe 
use of the Rlchardson invention covered by the patent of 1866, and that the 
entire value of the defendant's valve, as a marketable article, was properly 
and legally attributable to that invention of Rlchardson, the plaintiff is en- 
titled to recover the entire profit of the manufacture and sale of the valves." 

Callaghan v. Myers, 128 U. S. 617, 9 Sup. Ct. 177, 32 L. Ed. 547, 
though a copyright infringement case, is in principle in line with the 
f oregoing authorities. 

[2-6] The complainant contends that the claims in suit cover not 
only the Bohn partition but the entire car body as a combination. The 
mère fact that the mechanism embodied in the car body is a com- 
bination is not décisive on the point of the divisibility or indivisibility 
of profits resulting from its manufacture and sale by the défendant. 
There is no natural or logical connection between the entirety of a 
patented mechanical combination with respect to infringement, and 



SBEGEE REFKIGEEATOB CO. V. AMEBICAN CAR & FOUNDET CO. 749 

the divisibility or indivisibility of the profits realized through its in- 
fringement. The combination is an entire and indivisible entity, and 
in order that infringement may occur the infringing mechanism must 
contain ail of the éléments of the combination as shown or their me- 
chanical équivalents, co-operating or co-acting in substantially the same 
manner, to produce a resuit of substantially the same nature. There 
can be no infringement by the use of any one or more, but not ail, of 
the éléments. In this sensé the combination is unitary and entire. But 
the éléments entering into such mechanical combination may ail be new, 
or one or more of them old and the rest new, or ail of them old. And 
where the éléments of a combination are ail old and well-knov^rn and 
the combination is also old and well-known, patentability may be im- 
parted to it by an inventive altération or improvement of one or more 
of the éléments whereby the utility of the combination is increased. In 
such case the essence of the invention so far as the one making the 
improvement or altération is concerned, and in its bearing upon the 
division of profits in case of infringement, inheres in and is confined 
to the élément or éléments as so altered or improved ; although where 
the case from its nature is not susceptible of an apportionment of 
profits, or where from failure to keep proper accounts, or other cause, 
it becomes impossible to establish the amount oi profits on the com- 
bination attributable to such improvement or altération, the complain- 
ant may be decreed to recover the entire profits from the infringer. If 
the mère fact of an infringement of a patented combination entitles the 
patent owner to recover total profits from the infringer, upon the 
ground that any patented combination is an indivisible entity or en- 
tirety, it would afford a strong inducement to a grasping inventer of 
a small and insignificant improvement to include in bis claims, not 
merely the thing invented by him, but a combination including among 
its éléments that thing in conjunction with sundry old and well-known 
things, and to claim total profits upon the whole combination. For the 
purpose of ascertaining the measure of profits or damages recoverable 
in cases of infringement it is the duty of the court to regard the real 
nature of the invention of the patentée, as constituting a mère improve- 
ment in or addition to an old device, or, on the other hand, in a sub- 
stantial sensé a new and entire combination. Much of the argument 
on the part of the complainant has been based upon the proposition 
that the altération or improvement introduced by Quinn changed the 
old combination. and made the combination of the patent in suit a new 
and distinct entity. This in a sensé is true, but only in the sensé in 
which any improvement in an élément of an old combination, which 
renders it patentable, necessarily couverts it into a distinct entity. Re- 
ferring to the placing in freight refrigerator cars of the Quinn parti- 
tion with its V-shaped air ducts or passages — although decided in this 
case to bave been meritorious — as the introduction of a "siphonic- 
system," is calculated to mislead by creating an exaggerated notion of 
the scope of Quinn's improvement. The construction of the partition 
of the patent in suit facilitated and promoted the circulation of air 
throughout the refrigerator with much greater efficiency than did the 
earlier partitions, and its utility and value as an advance in the art 
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have been authoritatively recognized and declared in thîs suit. But 
notwithstanding what has been said, the gist or essence of Quinn's in- 
vention lies in the construction or arrangement of the partition separat- 
ing the ice bunker from the refrigerating room. There are several 
things about which on the évidence, there can be no serious question. 
The Quinn invention did not "inhere in" and include an entire refriger- 
ator car body "as an entity," or convert the car body into an entire 
structure constituting a new article of manufacture, but was "only 
an improvement in a single élément of an otherwise well-known de- 
vice." Indeed, no mention of a car or car body is made in any part 
of his patent. The essence of his invention, as appears from the opin- 
ion of the circuit court of appeals and the lower court, was a new form 
of partition between the ice bunker and food chamber promotive of 
the circulation of air. Quinn states in his patent that by reason of his 
improvements — 

"a continuai circulation of air Is obtained passlng from the refrigerating room 
through the spaces in the partition Into the bunker, and thenee through the 
bottom of the bunker and back Into the refrigerating room, cold and dry." 

The underlying principle which imparts efficiency to the mechanism 
is the tendency of cold air to fall and warm air to rise owing to the 
différence in their spécifie gravity ; the air chilled in the ice bunker de- 
scending and passing therefrom into the lower portion of the refriger- 
ating room and thenee circulating and rising with its increasing tem- 
pérature until it enters the ice bunker through the air ducts in the 
partition and again descending under the influence of the lower tempéra- 
ture, thus maintaining a steady circulation of cold air in the refrigerat- 
ing room. Precisely the same principle of spécifie gravity of the air 
as afifected by varying température underlies the early forms of mech- 
anism used for causing circulation of the air in refrigerator cars. The 
form and arrangement of the partition of the patent in suit are im- 
V)rovements on what had gone before and constitute a meritorious ad- 
vance in the art, but, whether the heated air in going from the refrig- 
erating room into the ice bunker, or the chilled air in going from the 
ice bunker to the refrigerating room, should pass through horizontal 
passages, or passages slanting only in one direction, or V-shaped 
passages, or siphon-shaped passages, or respectively over the top and 
under the bottom of the partition, involves merely a question of vary- 
ing methods of varying efficiency and utility in promoting the desired 
circulation of air on the common underlying principle ref erred to. The 
choice of one of those methods rather than another, whether ternied a 
siphonic System or not, could not convert the car body into "an entire 
structure constituting a new article of manufacture." 

[7, 8] The entire value of the refrigerator car body as a salable 
and marketable article, in conjunction with the running gear, was not 
in law or in fact attributable to the invention of the patent in suit. 
It appears that during the accounting period the défendant, in addi- 
tion to the infringing cars, made and sold many thousand freight re- 
frigerator cars, equipped with plain non-infringing partitions between 
the ice bunker and food chamber, with an open space at the bottom to 
permit the cold air to pass from the ice bunker into the food chamber, 
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and an open space at the top to permit the comparatively warni air to 
pass from the food chamber into the ice bunker, thus maintaining the 
circulation of air in the car body, and that whatever différence in effi- 
ciency for réfrigération existed between the infringing and non-in- 
fringing cars was but slight. And there is évidence given by the as- 
sistant gênerai manager of the défendant November 21, 1911, that the 
défendant was then engaged in filling an order for 2,500 freight re- 
f rigeratqr cars provided, not with the Bohn partition, but with a plain 
partition or bulkhead. Under thèse circum-stances this case called for 
an apportionment if practicable of profits as between the complainant 
and défendant in accordance with the principles of law and equity ap- 
plicable to the subject. Where mechanism, consisting of a mechanical 
combination, is old and open to be made, used and sold by the public, 
and one of its éléments is so improved as to confer patentabiiity upon 
the combination, as a whole, but such improvement, while increasing 
the efhciency or value of the mechanism over what was before known 
or used, does not change its function or afifect the principle of its opér- 
ation, the owner of the patent in seeking only to recover profits from 
an infringer of the combination is limited to the excess of profits real- 
ized by him from the manufacture, use or sale of the mechanism, as 
so improved, over what he might or would hâve made from the manu- 
facture, use or sale of the old mechanical combination. Garretson v. 
Clark, 111 U. S. 120, 4 Sup. Ct. 291, 28 L. Ed. 371 ; Maier v. Brown 
(C. C.) 17 Fed. 736; Westinghouse v. New York Air Brake Co., 140 
Fed. 545, 72 C. C. A. 61 : Westinghouse Co. v. Wagner Mfg. Co., 225 
U. S. 604, 32 Sup. Ct. 691, 56 L. Ed. 1222, 41 L. R. A. (N. S.) 653; 
Brinton v. Paxton, 134 Fed. 78, 67 C. C. A. 204; Star Sait Caster Co. 
v. Crossman, 4 Ban. & Ard. 566 ; Baker v. Crâne Co., 138 Fed. 60, 70 
C. C. A. 486. In Maier v. Brown, supra, the invention f ound to hâve 
been infringed consisted in "covering the frame of the trunk with nar- 
row strips of wood laid in close proximity to each other ail around its 
top and sides." The master allowed the complainant the entire profits 
made by the défendant in the manufacture and sale of trunks covered 
by the patent. The court disapproved of the action of the master, say- 
ing, through Judge, afterwards Mr. Justice, Brown : 

"There is no doubt whatever of the gênerai proposition that the patentée 
of an improvement is limited in hls recovery to such profits as may be proper- 
ly apportioned to the use of his improvement. He can .only recover profits 
upon the entire article vvhen such article is whoUy his own invention, or 
when its entire value is properly and legally attributable to the patentable 
feature. * * • The difiiculty is in the application of this principle. Thus, 
if one diseovers a new composition of matter, such as gun-cotton, nitro-glycer- 
ine, or vulcanized rubber, or invents some new machine, such as the téléphone, 
or some new article of manufacture, such as barbed wire, or a new pavement, 
he would obvlously be entitled to damages arising from the manufacture and 
sale of the entire article. L'pon the other hand, if his invention were limited 
to some partieular part of a large machine, such as the eut-ofï of an engine, 
the axle of a wagon, or the seat upon a mowing-machine, it is equally clear 
that his recovery must be limited to such profits as arise from the manu- 
facture and sale of the patented feature. His damages, too, must be proved, 
and not left to conjecture; and the fact that it is impossible to separate the 
profits arising from the improvement from those incident to the manufacture 
of the whole machine, is an insufïicient reason for awarding the plaintifC 
more than he is entitled to receive. ♦ • * In case he Is unable to prove 
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how mueh of the entire profit upon the machine Is due to Ms patent, he can 
recover only nominal damages. * • ♦ The invention is descrlbed as a rnstic 
trunk, but In fact It consisted of nothing more than attacMng to an ordinary 
frame strlps of wood laid in close proximity to each otlier, at ifight anglei, 
to the grain of the trunk, thereby increasing its strength, durability anc" 
beauty, and diminlshing to some extent the cost of its manufacture. Thés 
slats (for they were ail that was claimed as new) composed but a small pari 
of the entire trunk, and took the place only of an ordinary leather covering. 
There was still the frame, the lock, hinges, catches, linlng, trays, boxes, and 
interior décorations unaffected by the patent. We are bound to infer there 
was a profit upon the manufacture and sale of thèse as well as the plalntilï's 
attachment" 

In the leading case of Garretson v. Clark, supra, the court said: 
"When a patent is for an improvement, and not for an entirely new machine 
or contrlvance, the patentée must show in what particulars his improvement 
has added to the usefulness of the machine or contrlvance. He must separate 
Its results distinctly from those of the other parts, so that the benefits derived 
from it may be distinctly seen and appreciated. The rule on this head is 
aptly stated by Mr. Justice Blatchford in the court below. 'The patentée,' 
he says, 'must in every case give évidence tending to separate or apportion 
the defendant's profits and the patentee's damages between the patented 
feature and the unpatented features, and such évidence must be reliable and 
tangible, and not conjectural or spéculative; or he must show, by equally 
reliable and satisfactory évidence, that the profits and damages are to be 
calculated on the whole machine, for the reason that the entire value of the 
whole machine, as a marketable article, is properly and legally attrlbutable to 
the patented feature.' The plaintifC complled with neither part of this rule. 
He produced no évidence to apportion the profits or damages between the Im- 
provement constituting the patented feature and the other features of the 
mop. His évidence went only to show the cost of the whole mop, and the 
price at which it was sold. And, of course, it could not be pretended that 
the entire value of the mop-head was attrlbutable to the feature patented." 

To fully appreciate the significance of the language used by the Su- 
prême Court in that case it is necessary to refer to what transpired in 
the court below. Garretson v. Clark, 15 Blatchf. 70, Fed. Cas. No. 
5,248. The report of the master and the decree of that court allowed 
the complainant only nominal damages and this decree was affirmed. 
Infringement of two combination claims was found. Judge, after- 
wards Mr. Justice, Blatchford, among other things, said: 

"The master states, and the record shows, that ail the évidence offered by 
the plaintlff, has been with the view of showlng the damages to him and the 
profits to the défendants, in the manufacture of the infringing mop as a 
whole. • • * The plaintlff has excepted to the master's report. The ex- 
ceptions insist that the actual damages to the plaintifC, for the mops made 
and sold by the défendants in infringement, whlch the plaintlff would hâve 
made and sold but for the Infringing manufacture and sale by the défend- 
ants, are the différence between what the manufacture and sale of such mops 
would bave cost the plaintlff, and the amount for which the plaintlff would 
hâve sold such mops; and that the amount of the profits made and received 
by the défendants, by reason of the infringement adjudged, Is the différence 
between what the manufacture and sale of the infringing mops made and 
sold by the défendants cost the défendants, and the amount for which the 
défendants sold said infringing mops. • • • It Is a weak point in the ar- 
gument for the plaintlff, that It assumes, wlthout sufficient évidence, that 
the market for the plaintiff's mop was made solely by the fact that the mop 
contalned the Improvements patented by the plaintiff's patents. This would 
not foUow, even from the fact that the mop, with such improvements, had 
driven other mops out of the market. Energy, diligence, business tact, supe- 
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rlor facilities and sklll, and fortultous circumstances, contrlbute largely to 
the success In the market of even an article whlcli has ail the superlority 
In ita Une, that is claimed for tne plamtifC's mop. * » » The argument on 
the part o£ the plaintiff leads to the conclusion, that, when an article or a 
machine, with a given patented Improvement embodied in it, has a con- 
trolling préférence In the market, over the article or machine which does not 
embody such Improvement, it must be eonclusively inferred that such préfér- 
ence is due to the Improvement ; and that the patentée, in case of Inf ringement, 
Is entitled to the profits made by the infringer from the manufacture and 
sale of the vrhole article or machine, and is entitled, as damages, to the profits 
he would hâve made on the manufacture and sale of an equal number of en- 
tire articles or machines madç and sold by the infringer. This would often 
cause a small Improvement on a costly machine to draw to itself very large 
profits, entirely out of proportion to the relation existing between the im- 
provement and the rest of the machine, and, in cases where the unpatented 
parts of the machine were quite as indispensable to the machine as the patent-' 
ed Improvements, and even more Indispensable, the profit on the entire ma- 
chine would virtually become the license fee for the use of the patented im- 
provement. In the case of a machine embodylng several patented improve- , 
ments, in infringement of several patents belonging to several différent per- 
sons, each patentée would claim that it was his particular patented improve- 
ment which caused the machine to dominate the market, and each would claim 
the profits of the manufacture and sale of the entire machine, and damages 
based on the same principle." 

In Westinghouse v. New York Air Brake Co., supra, it was held that 
the burden of provinç apportionment of profits for infringement of a 
patent for a device which constitutes only one feature of the machine 
or structure sold by the défendant rests on the cbmplainant. This case 
f ollows Garretson v. Clark, supra. Only nominal profits were allowed. 
Among other things, the court said : 

"The cases are exceedingly rare in which the whole marketable value of a 
machine, or of a collection of devices, can in reason be attributable to a 
patented feature which embraces merely an improvement In one of its parts. 
Marketable value is ordinarily the resuit of varions conditions independent of 
the normal value of the machine itself, and the contribution which the pat- 
ented part gives to marketable value is necessarily dépendent more or less 
upon thèse conditions. Enterprise, exploitation, and business methods in In- 
troducing and marketing the thing are generally as important a factor in its 
intrinsic value." 

In Westinghouse Co. v. Wagner Mfg. Co., supra, the court after 
referring to certain classes of cases in which the total profits should be 
recovered from the infringer, say : 

"But there are many cases In which the plaintlff's patent Is only a part 
of the machine and créâtes only a part of the profits. His invention may 
hâve been used in combina tion with valuable improvements made, or other 
patents approprlated by the infringer, and each may hâve jointly, but un- 
equally, contributed to the profits. In such case, if plaintlffs patent only 
created a part of the profits, he is only entitled to recover that part of the 
net gains. He must, therefore, 'give évidence tending to separate or appor- 
tlon the defendant's profits and the patentee's damages between the patented 
feature and the unpatented features, and such évidence must be reliable and 
tangible, and not conjectural or spéculative; or he must show by equally 
reliable and satisfaetory évidence, that the profits and damages are to be 
calculated on the whole machine, for the reason that the entire value of the 
whole machine, as a marketable article, Is properly and legally attributable 
to the patented feature.' Garretson v. Clark, 111 U. S. 120 [4 Sup. Ct. 291, 28 
L. Ed. 3711" 

212 F.— 48, 
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[9] Westinghouse Co. v. Wagner Mfg. Co. has established an im- 
portant modification of the doctrine of the earlier cases toucliing the 
burden resting on a complainant to apportion profits realized through 
infringement. But it is believed that case fully supports the follow- 
ing propositions. Where the essential nature of a case in which in- 
fringement has occurred precludes an apportionment of profits, the 
complainant, having shown profits, is entitled to recover ail of them 
f rom the inf ringer as a trustée ex maleficio. But where the nature of 
tlie case does not per se exclude the possibility of a just apportionment, 
and whatever difficulty exists grows out of spécial circumstances, a 
complainant can recover the entire profits only after showing that the 
infringer has realized profits, and making every reasonable effort, 
though unsuccess fully, to apportion the amount attributable to the pat- 
ented invention. A complainant "who has exhausted ail available 
means of apportionment, vifho has resorted to the books and employés 
of the défendant, and by them, or expert testimony, proved that it was 
impossible to make a séparation of the profits," may entitle himself to 
the total profits f rom the infringement, but the burden of proof is not 
shifted from the plaintiff to the défendant "until after the plaintiff has 
proved the existence of profits attributable to his invention and demon- 
strated that they are impossible of accurate or approximate apportion- 
ment." Some stress was laid by the counsel for the complainant on 
Maimin v. Union Spécial Mach. Co., 187 Fed. 123, 109 C. C. A. 41, 
decided by the circuit court of appeals for the third circuit. That case, 
however, is clearly distinguishable from this and does not control the 
décision hère. Eléments of fraud and unfair compétition largely en- 
tered into it and in other respects it dilïered in principle from the 
présent case. The court said : 

"Thls State of facts Is unique, and complainant's equities must be deter- 
mlned wlth référence thereto. It Is not neoessary to dwell upon the moral de- 
linquency involved by the purchase of old, second-hand machines, some with 
and some without the device characterizing the patent in suit, taking them 
apart, sending the parts to japanners to be rejapanned or renickled, reas- 
sembllng the parts so as to change the machine from one gauge to another, 
and from one class to another, taking brass médaillons from other machines 
broken too badly for repalr and placing them upon the machines thus made 
up, rsnumberlng them, In the effort to make them correspond wlth complain- 
ant's regular class numbers for that particular type of machine, so that they 
would look llke new machines, and selllng them speclfically as complainant's 
own machines and under complainant's name. It is only necessary to ob- 
serve that thèse are flndings of fact unassailed by any asslgnments of error, 
and belng facts, they render the infringement by the défendant, as found 
by the master, one of a pecuUarly aggravated character." 

Maimin v. Union Spécial Mach. Co. présents the case of an in- 
fringer clearly within the category of those referred to in Westing- 
house Co. v. Wagner Mfg. Co., "who had concealed or destroyed évi- 
dence or been guilty of gross wrong." Further, the utility of a pat- 
ented improvement and its value do not of themselves establish as 
against an infringer the dérivation by him of profits from its infringe- 
ment. In Westinghouse Co. v. Wagner Mfg. Co., supra, the court 
said: 

"The plaintiff proved its patent, and that it had been Infringed by the de- 
fendant In the manufacture of several thousand transformera which sold 
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for $955,000. The patent was Itself évidence of the utlllty of clalm 4, and 
the défendant was estopped from denying that it was of value. Lehnbeutei 
V. Holtbaus, 105 U. S. 94 [26 L. Ed. 930]. But no matter how great its pre- 
sumptlve or actual value, it did net follow that the défendant had made a 
profit by the sale of the Infringing transformers. And so, having sued for 
profits, the Westinghouse company was under the burden of showiug they 
had been made." 

[10] It was necessary that the complainant in this case, in order to 
obtain a decree for more than a merely nominal amount, should provt 
that profits were made by the défendant from the manufacture and 
sale of the 16,032 freight refrigerator cars, by reason of the Bohn par- 
tition, in excess of such profits as might and probably would hâve been 
made by the défendant from the manufacture and sale of the same 
number of cars similar save for the use of a plain partition open to the 
public instead pf the Bohn partition. It was further necessary that 
the complainant should prove or make ail reasonable efforts to prove 
the amount of such excess of profits, if any, in order to ascertain the 
share of profits attributable to the patented improvement, and reach 
a proper basis for an apportionment. But the complainant did neither. 
No such apportionment or attempt at apportionment was made. On 
the contrary, the master assumed a position in accordance with the 
contention of counsel for the complainant that was fatal to the mak- 
ing of any logical or proper apportionment. On the unwarranted as- 
sumption, as it seems to me, that, from the mère fact that the défend- 
ant made and sold the 16,032 freight refrigerator cars under spécifica- 
tions requiring the Bohn partition, the complainant was entitled to 
recover the total profits on the entire car or car body, he discarded ail 
idea of a legitimate apportionment of profits between the parties, stat- 
ing — what might well be a corollary from that assumption — that : 

"The équitable principle Invoked, upon wliich défendants, who hâve mingled 
wrongful profits with rightful ones Inextrlcably, are liable for the whole, does 
not, it is found, come Into the présent case." 

Not only did this case require an apportionment if practicable, but 
the burden of showing the amount of profits realized attributable to 
the Bohn partition rested primarily on the complainant. The com- 
plainant failed to sustain the burden of proof, or of reasonable effort 
to apportion required of him by the law. At the commencement of 
the taking of évidence on the accounting April 11, 1910, the counsel 
for the complainant moved that the défendant be directed and required 
by the master to file a verified statement showing, among other things, 
the following particulars relating to infringing freight refrigerator cars 
manufactured and sold by the défendant during the accounting period : 

"5. The price per car received on each sale, 6. The total cost per car on 
each sale, including a separate statement of each item going to make up such 
cost. 7. The profit per car made by tlie défendant on each sale. 8. The 
cost of the superstructure per car to the défendant on each sale. 9. The 
profit per car made by the défendant on the superstructure of the cars on 
each sale. 10. The cost to the défendant per car of the trucks, bolsters, 
brakes, etc., apart from the superstructure on each sale. 11. The profit made 
by the défendant on the trucks, bolsters, etc., and apart from the superstruc- 
ture on each sale." 
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The term "superstructure" was defined in the motion as "the con- 
taining part, of the said cars, including the outside case or walls as dis- 
tinguished from the running equipment, consisting of the trucks, bol- 
sters, brakes, etc." Thus the complainant, though applying for a state- 
ment shovving the price received per car, its total cost and each item 
going to make up such cost, the profit on the entire car, the cost of and 
profit on the body of the car, and the cost of and profit on the running- 
gear, did not in terms or in substance ask whether any profit was made 
by the défendant by reason of and attributable to the use of the Bohn 
partition, or what was the amount of the profit so made and attributa- 
ble, and whether, and to what extent, such profit was in excess of that 
which might and probably would hâve been made by the défendant if 
using a plain partition. The above mentioned application of the com- 
plainant elicited from the défendant a statement to the efifect, aside 
from other things unnecessary to consider in this connection, that it 
had during the accounting period manufactured and sold 16,032 in- 
fringing freight refrigerator cars, besides a number of others excluded 
from the accounting; that excluding devices fumished by the railroad 
companies the average cost to the défendant of the 16,032 freight re- 
frigerator cars was approximately $914.38 per car, and their average 
selling price $1,086.12 per car; and that it might be assumed for the 
purpose of the accounting that — • 

"of the total average cost of the refrigerator freight cars, namely, $914.38, 
the cost of the 'car body' and its internai equipment (said 'car body' Including 
beams of the floor known as 'sills' in a wooden car and as 'naillng strlps' in 
a Steel car, but excludlng trucks, body bolster, brake mechanism, eouplers, 
draft rigging, etc., and the parts below said sills and nailing strips), was, 
approximately, $470.90." 

In this statement there is absolutely nothing to show or calculated, 
directly or indirectly, to show, or furnish a basis for showing either 
the existence or amount of any profit' to the défendant attributable to 
the use of the Bohn partition. As before stated in efifect, the fact that 
the Quinn partition is the essence of the invention of the patent in suit 
does not prove that the défendant made a profit — much less its amount 
— through the infringement of its claims. Westinghouse Co. v. Wag- 
ner Mfg. Co., supra. The master did not find the Bohn or Quinn par- 
tition indispensable to the salability of freight refrigerator cars, not 
manufactured under a stipulation that it should be used. There is no 
évidence that the amount of profits attributable to the use of the Bohn 
partition, if any existed, could not hâve been shown by the complain- 
ant. Evidence that such partition cost more than older forms of par- 
tition cannot of itself show profits on the manufacture and sale of the 
car or car body. The complainant did not show or attempt to show 
what, other things being equal, was the différence, if any, between the 
profits from the manufacture and sale of freight refrigerator cars con- 
taining the Bohn or Quinn partition and the profits from freight re- 
frigerator cars provided with the older partitions not containing the 
V-shaped ports. The White Enamel Refrigerator Company made the 
Bohn partition, the use of which in the freight refrigerator cars manu- 
factured and sold by the défendant involved the latter in infringement 
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of the combination of the patent in suit. It was probable that the of- 
ficers and employés of the White Enamel Refrigerator Company, if 
any one, had some knowledge, actual or expert, of the profits on such 
cars or car bodies derivable from the use of the Bohn partition. Un- 
der the doctrine recognized by the Suprême Court the complainant 
would not hâve been held down to absolute accuracy or the strictest 
proof in establishing the existence of profits and the amount thereof, 
approximate or exact, as against an infringer. It might not only hâve 
resorted to the books and employés of the défendant, or to expert tes- 
timony, but also hâve examined the officers and employés of the White 
Enamel Refrigerator Company and of the railroad companies making 
use of the infringing combination in order to show, exactly or approx- 
imately, the profits attributable to the Bohn partition. But the com- 
plainant did none of thèse things. It made no serions effort to prove 
profits attributable to the Bohn partition, or to establish their amount 
and proper apportionment. It failed to comply v»rith a condition 
précèdent to its right to recover more than a merely nominal sum for 
the infringement. It does not occupy the position of one "who has 
exhausted ail available means of apportionment, who has resorted to 
the books and employés of the défendant, and by them, or expert tes- 
timony, proved that it was impossible to make a séparation of the 
profits" and "has proved the existence of profits attributable to his in- 
vention, and demonstrated that they are impossible of accurate or ap- 
proximate apportionment." Westinghouse Co. v. Wagner Mfg. Co., 
supra. What the master did was this : Taking the cost of the whole 
car, the cost of the car body, and the profits on the whole car, he ar- 
bitrarily applied the rule of three, reaching the resuit that the profit 
on each car body was $88.44, and, the complainant having offered to 
deduct from such profit $47.09, or 10 per cent, of the cost of the car 
body "for manufacturer's profits" allowed the remaining $41.35 as 
profits recoverable on each car body, aggregating $662,923.20, the 
amount awarded to the complainant. This was a purely "conjectural 
or spéculative" and, as such, inadmissible finding of profits. Even 
were it assumed that such a method of computation could legitimately 
be resorted to under any circumstances in the case of infringement of 
mechanical devices or combinations it could be only after proper effort 
by a complainant to establish a just and approximately accurate ap- 
portionment. 

I hâve reached the conclusion that the fifty-sixth exception of the 
défendant to the master's report, based upon his failure to find that 
the complainant was entitled to recover of the défendant only a nom- 
inal sum on the accounting, must be sustained and the report set aside. 
It is needless to refer to any of the other exceptions. 

In view of this conclusion it is unnecessary to consider the Ames 
patent No. 625,309. The complainant is entitled to recover from the 
défendant the nominal sum of six cents, together with its costs of this 
suit, excepting such as are involved in the accounting, and the défend- 
ant is entitled to recover from the complainant its costs involved in 
such accounting. Garretson v. Clark, 15 Blatchf. 70, Fed. Cas. No. 
5,248; Dobson v. Hartford Carpet Co., 114 U. S. 439, 5 Sup. Ct. 945, 



758 212 FEDERAL REPORTER 

29 L. Ed. 177; Dobson v. Dornan, 118 U. S. 10, 6 Sup. Ct. 946, 30 
L. Ed. 63. Let a decree in accordance with the views expressed in this 
opinion be prepared and submitted. 



KLOOK PRODUCE CO. v. HARTSON, Internai Revenue Collector. 

(District Court, W. D. Washington, S. D. Aprll 2, 1914.) 

No. 1848. 

Inteknal Revenue (§ 38*) — Patment undbb Pbotest — Action — Intehbst. 

An action against a collector of Internai revenue to recover taxes and 
penalties pald under protest Is net an action against the United States 
until after final judgment and a certifieate from the trial court that there 
was probable cause for the collection of the tax, when it becomes a claim 
against the United States, prior to which time plaintiff is entitled to re- 
cover Interest, unless a revlew of the judgment by an appellate court is 
obtained, in whlch event the judgment on the mandate of the appellate 
court will be treated as a final judgment, to the rendition of which in- 
terest will be allowed, unless plaintiff unduly delays the présentation of 
hls claim. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 83, 84; 
Dec. Dig. § 38.*] 

At Law. Action by the Klock Produce Company against Millard T. 
Hartson, as Collector of Internai Revenue for the District of Wash- 
ington. On motion for a new trial. Denied. 

Frank S. Griffith, of Seattle, Wash., for plaintifif. 
Clay Allen, U. S. Atty., of Seattle, Wash., and George P. Fishburne, 
Asst. U. S. Atty., of Tacoma,Wash., for défendant. 

CUSHMAN, District Judge. Verdict was recovered by plaintiff 
against the défendant, who, as collector of internai revenue, under 
threats of distraint and over plaintiff's protest, wrongfully compelled 
the payment of certain taxes and penalties for the manufacture and 
sale of butter, claimed by the défendant to be adulterated. Appeal was 
taken by the plaintiff to the Commissioner of Internai Revenue, and, 
upon the failure of that offiicer to direct the refunding of the money 
so exacted, this suit was brought. 

Interest is included in the verdict, The défendant now moves for 
a new trial; the main contention being that interest should net be 
allowed. 

Plaintiff relies on the case of Erskine v. Van Arsdale, 15 Wall. 75, 
21 L. Ed. 63, in resisting the motion for a new trial. 

Défendant cites Commissioners of the Sinking Fund of Louisville 
V. Buckner (C. C.) 48 Fed. 533 ; U. S. ex rel. Angarica v. Bavard. 127 
U. S. 251, 260, 8 Sup. Ct. 1156, 32 L. Ed. 159. 

The latter case, cited by défendant, gives no support to his conten- 
tion. In that suit the Secretary of State, pursuant to agreement be- 
tween the United States and Spain for the settlement of certain claims, 
made by citizens of the United States, received a sum of money. One 
of the claimants sued to compel the payment of interest derived from 

•For other cases see same topic & § numeek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the invcstment of the sum eventually paid the petitioner. In such 
case the suit was virtually against the United States. There was no 
claim of wrongful exaction under duress. 

Neither does the case of the Commissioners of the Sinking Fund of 
Louisville v. Buckner (C. C.) 48 Fed. 533, support the motion. For, 
while that was a suit for the recovery from the coUector of internai 
revenue of a tax wrongfully coUected, yet the tax was paid without 
protest, demand for repayment, or appeal to the Commissioner of In- 
ternai Revenue for its refunding. The suit was brought under the 
authority of a spécial act of Congress for the relief of plaintiff. In the 
course of the opinion, it is stated: 

"This claim must be considered as one against the United States, because, 
If It be regarded as one against the colleetor indlvidually, it cannot be sus- 
tained at ail. * » ♦ 

"We, however, think that, if the United States Is liable for Interest at ail, 
it can only be from the tlme of a protest. If one is made, or from the re- 
fusai to refund, after the appeal to the commissioner under section 3220 [U. 
S. Comp. St. 1901, p; 2086]." 

The case now before the court is rather controlled by the following 
authorities : Erskine v. Van Arsdale, 15 Wall. 75, 21 L,. Ed. 63 ; Coch- 
ran v. Schell, 107 U. S. 625, 626, 628, 2 Sup. Ct. 827, 27 L. Ed. 543; 
Redfield v. Ystalyfera Iron Co., 110 U. S. 174, 176, 3 Sup. Ct. 570, 28 
L. Ed. 109; Redfield v. Bartels, 139 U. S. 694, 701, 11 Sup. Ct. 683, 
35 L. Ed. 310; Penn. Co. for Ins. on Lives, etc., v. McClain (C. C.) 
105 Fed. 371, afïïrmed 108 Fed. 618, 47 C. C. A. 529; Shanley v. Her- 
old (C. C.) 141 Fed. 423, 430, affirmed 146 Fed. 20, 24, 76 C. C. A. 
478; White v. Arthur (C. C.) 10 Fed. 80, 90. Thèse cases hold that 
a suit, such as the présent one, is, in efïect, one not against the United 
States ; that it will not be considered as such until after final judgment 
and a certificate from the trial court that there was probable cause for 
the collection of the tax ; that, upon such certificate beinggiven, it be- 
comes a claim against the United States, stopping the right to further 
interest, unless a review of the judgment by an appellate court is ob- 
tained, in which event the judgment upon the mandate of the appellate 
court will be treated as a final judgment, to the rendition of which in- 
terest will be allowed, unless the plaintiff unduly delays the présenta- 
tion of his claim. 

The motion for a new trial is denied. 



THE BALTIO. 
(District Court, S. D. New York. March 21, 1914.) 
1. Shippino (§ 115*) — Caeriage of Goods — Liability for Nondelivebt. 

The failure of an importer, who had paid the duty on perlshable goods 
bllled to arrive on a designated vessel to adjust with the eustoms of- 
ficers on the arrivai of a part of the goods on a later vessel, and the 
failure to remove the later arrivlng goods within a reasonable time, were 
an abandonment of the goods, defeating a claim for nondellvery, though 
a bill of lading veas not delivered. 

[Ed. Note.— For other cases, see Shlpplng, Cent Dlg. §§ 226, 433; Dec. 
Dig. § 115.*] 

•For other cas»3 iee ajTie topic & § numbeb In Dec. £ Am. DIgs. 1907 to date, & Rep'r Indexes 
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3. Shipping (i 120*) — Caeriage of Goods — Liabilitt foe Loss. 

Where imported goods were se negllgently confused by being mlxed with 
other shipments of a like character that the consignée could not find and 
remove ail Us goods, the carrier was liable for the loss sustained by the 
condemnation of the goods by the health department. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 225, 226, 440- 
448, 466 ; Dec. Dig. § 120.*] 

In Admiralty. Libel in rem for conversion of merchandise by Wil- 
liam N. White and another against the steamship Baltic, White Star 
Line ; the Oceanic Steam Navigation Company, claimant. Decree for 
libelants. 

Charles Caldwell, of New York City, for libelants. 

Burlingham, Montgomery & Beecher, both of New York City 
(George R. Allen and Roscoe H. Hupper, both of New York City, of 
counsel), for claimant. 

HAZEL, District Judge. I think it is fairly shown that 93 of the 
missing bags of potatoes, marked W & S with B underneath, came on 
the Cedric, and that libelants had due notice of their arrivai. The be- 
lief of the libelants that the entire shipment of 1,176 bags of potatoes 
arrived on the steamer Baltic, and that part of this consignment was 
mixed with other bags similarly marked, and delivery thereof made 
to Bennett, is, I think, erroneous. 

[1] Forwarding the bags short shipped by the Baltic on the next 
departing steamer was within the légal rights of the claimant, and un- 
der the bill of lading it was libelants' duty to accept delivery thereof on 
the wharf and to remove same with reasonable promptitude. While it 
is true libelants sent their employés to receive the bags of potatoes 
which they were informed were at the pier, yet until the customs duty 
was specifically paid thereon the claimant was not obliged to deliver the 
commodity, and they cannot now excuse their failure to comply with 
the statute relating to the payment of duty by showing that they had 
previously paid the duty on 130 bags billed to arrive on the Baltic, 93 
of which were the bags in question. They should hâve adjusted the 
question of duty with the customs officiais on the arrivai of the later 
shipment by transferring thereto the customs duties paid on the 130 
bags expected on the Baltic, and should not hâve insisted that this 
task devolved upon the claimant. In m'y estimation the failure to pay 
the customs duty on the potatoes arriving on the Cedric and to remove 
them within a reasonable time constituted an abandonment. The cargo 
was by its nature perishable, and libelants are presumed to hâve been 
aware of the régulations of the Health Department authorizing seizure 
and destruction of decayed cargo, and of the provisions of the Treas- 
ury Department for the seizure by customs officiais of goods upon 
which duty remains unpaid. Omission to specifically pay duty on the 
93 bags is not excused by reason of the f act that a bill of lading there- 
for was not delivered to libelants, inasmuch as the so-called short 
shipped potatoes were included in the original bill of lading. 

[2] It is, however, thought to be fairly shown that the 17 bags of 
potatoes arriving on the Baltic and condemned by the Health Depart- 

•For other cases see same topJc & § nomeee in Dec. & Am. Dlgs. ISBT to date. & Rep'r Indexes 
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ment should hâve been delivered to libelants' employés with the major 
portion of the consignraent. Such delivery could easily hâve been 
made if the bags had not been mixed with other shipments of a like 
character when the cargo was discharged. If it had not been for such 
négligent confusing of consignments, libelants' employés no doubt 
would hâve found and removed ail the bags marked W & S with B 
underneath. 

My conclusion is that libelants should recover f rom the claimant, the 
Oceanic Steam Navigation Company, Limited, the value at the New 
York market price, $42.50, of the 17 bags of potatoes condemned by 
the health department, which concededly arrived on the Baltic and were 
not promptly delivered, together with the sum of $10 carting expenses 
incurred by delayed delivery, for which amount libelants may hâve a 
decree, with one-half costs. 



In re WATERS-COLVER CO. 
(District Court, B. D. New York. March 14, 1914.) 

BANKKUPTCY (§ 244*) — PBOCEEDINQS WiTNESSES EXAMINATION EXAMINA- 

TION OF TESTIMONT. 

Bankr. Aet July 1, 1898, c. 541, § 39 (9), 30 Stat. 555 (U. S. Comp. St 
1901, p. 3436), and General Order 22 (89 Fed. x, 32 C. C. A. xxv), provides 
that the référée shall make a record of proceedings before Mm, and shall 
take the substance of examlnations down In longhand, unless they are 
taken stenographlcally, if the testimony Is to be preserved, and also re- 
quires that the testimony, after belng taken down, shall be read over and 
slgned by the witness in the présence of the référée. Held, that the tran- 
script of the testimony so taken becomes a record as a filed paper in the 
bankruptcy proceedings only when slgned and sworn to, and the witness 
is entitled to read it before he is compelled to sign it 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 244.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of the 
Waters-Colver (Company. Application by one McElroy to examine the 
minutes of his testimony taken before the référée under Bankr. Act, 
§ 21a. On application to review. Referee's décision that the applica- 
tion should be granted sustained. 

See, also, 206 Fed. 845. 

Frederick L. Cramer, of New York City, for applicant- 
Alexander & Ash, of New York City, for trustée. 

CHATFIELD, District Judge. Application has been made by one 
McElroy to examine the minutes of his testimony taken under section 
21a in the above-entitled proceeding. 

It appears that certain litigation is pending with this party, and that 
the trustée has objected, upon the ground that the witness is not a 
creditor of the estate, but, on the contrary, owes money to the estate, 
and that he has made no attempt to prove a claim within the time for 
so doing. 

The référée has reported that, while McElroy is not a party in in- 
terest, nevertheless he should be allowed to examine the testimony, and 

*For other casses see same topic & § numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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upon the application to review his décision the trustée cites such cases 
as In re Sully, 152 Fed. 619, 81 C. C. A. 609, and In re Chandler, 138 
Fed. 637, 71 C. C. A. 87, to show that a person having no claim 
against the estate is not a party in interest. 

The statute provides — sections 47 (5) and 49 — that parties in inter- 
est may inspect the records in the hands of the trustée and that the 
trustée must give information to parties in interest at any time. The 
applicant points out the fact that the words "party in interest" may 
include persons entitled to appear, even though they hâve no provable 
claim (such as a party opposing discharge). In re Nathanson (D. C.) 
155 Fed. 645; In re Meyer (D. C.) 181 Fed. 904. 

In this sensé a person using what would hâve been a provable claim 
as a set-off to a debt owed by him to an estate is certainly a party in- 
terested in the proceedings, and would hâve the right to inspect any 
pertinent records or papers on the subject of the claim against which 
he is urging his own claim as set-off. But, further than this, the stat- 
ute requires the référée to make a record of proceedings before him, 
and by section 39 (9) and General Order 22 (32 C. C. A. xxv, 89 Fed. 
x) he must hâve examinations taken down in substance in longhand, 
unless they are taken stenographically, if the testimony is to be pre- 
served. By General Order 22 the référée is required to hâve the tes- 
timony taken, read over, and signed by the witnesses in the présence 
of the référée. This testimony then becomes manifestly a filed paper, 
so far as the record of the proceedings is concerned, and the witness 
should be given the right to read the testimony before he is compelled 
to sign it. 

The General Order could hardly contemplate that testimony should 
be taken by a stenographer, the witness given no chance to sign it, and 
then that the trustée insist on treating the typewritten copy as a part 
of the record of the case, before it bas been read over and corrected. 
This does not affect at ail proof in a proper way of the testimony as 
given, where a charge of perjury or contradiction of the testimony as 
taken is involved. 

The referee's action in allowing the witness to inspect his testimony 
will be upheld, and, if any question arises, the witness should be di- 
rected to sign and swear to the testimony before it is treated as a rec- 
ord capable of proving itself. 



In re BEAHN. 

(District Court, D. Massachusetts. December 17, 1912.) 

No. 18,436. 

Banketjptct (§ 143*) — Liqtjoe Licbnse — Assignmknt. 

A bankrupt would not be compelled to assign his Uquor Ucense or assist 
the trustée in disposlng of it for the benefit of the estate, when It neither 
appeared that it was the custom of the licenslng board to allow a licensee 
to surrender his llcense and nomlnate his successor, nor that it was the 

*Por other cases see same toplc & § numbbr In Dec. & A.m. Dlgs. 1907 to date, & Rep'r Indexes 
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custom of the llcenslng board to Issue a new license In place of the one 
surrendered and, havlng done so, to grant a refund. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. §§ 194, 201, 202, 
213-217, 223, 224; Dec. Dig. § 143.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Joseph 
L. Beahn. On application for an order to compel the bankrupt to 
surrender a liquor license. Ref erred back to référée, with instructions 
to take further évidence. 

Marvin M. Taylor, of Worcester, Mass., for trustée. 
William C. Mellish, of Worcester, Mass., for bankrupt. 

MORTON, District Judge. The peculiar custom of the Boston Li- 
censing Board allowing a licensee not only to surrender bis liquor li- 
cense, but also to nominate bis successor, referred to in Re Fisher, 103 
Fed. 860, 43 C. C. A. 381, 51 L. R. A. 292, bas never prévaikd gen- 
erally throughout the state. No such custom is found to exist in the 
city of Worcester. The usual practice is, I believe, for licensing boards 
upon the unconditional surrender of such a license to grant a new one 
in place of it, and, baving done so, to refund part of the fee paid for 
the surrendered license. The effect of the Boston custom is to make 
the license itself salable, which is not the case when the surrendering 
licensee has no voice in the sélection of the person to whom the new 
license shall be granted. 

The Fisher Case holds that when a bankrupt, by doing some mere- 
ly formai act, can in ail probability obtain assets for bis estate, he is 
bound to take such action upon the trustee's request therefor. If the 
usual custom, as I understand it, were found to exist in Worcester, I 
should f eel bound by the Fisher Case to order the licensee to surrender 
his license and assign his rights in the refund to bis trustée in bank- 
ruptcy. The referee's report, however, does not state that it is the 
practice or custom of the Worcester Licensing Board either to issue a 
new license in place of one surrendered, or, baving done so, to grant a 
refund. The Licensing Board cannot be compelled to do either, and 
in the absence of a custom to do both it does not appear that the sur- 
render will probably benefit the estate. The most that can be said on 
the report is that the surrender possibly might do so, which is not 
enough. The attention of the référée seems to bave been directed 
chiefly to the assignment or transfer of licenses. No investigation ap- 
pears to bave been made as to the usual custom when licenses are 
merely surrendered. Until that is stated, I do not see how the case 
can be rightly decided. 

The report is recommitted to the référée, with instructions to take 
évidence and state the facts as to the custom, if any, in Worcester, 
of granting another license in place of one surrendered, and of re- 
funding from the proceeds of the new license a part of the fee paid 
for the original license, and as to the probability of the bankrupt's es- 
tate benefiting by his surrender of his liquor license. 

'For other cases -lee same topic & § numbsb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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In re BEOCKTON IDEAL SHOE CO. 

In re C. A. AUFPMORDT & CO. 

(District Court, D. Massachusetts. November 18, 1912.) 

No. 17,836. 

1. Bankbuptcy (§ 211*) — Administration of Estate — Possession or Goods 

— Replevin. 

Property in the possession of a bankrupt's trustée and alleged to be- 
long to the estate is under the control of the bankruptcy court, and can- 
not be taken on a writ of replevin without the bankruptcy court's consent 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 321, .S23 ; 
Dec. Dig. § 211.*] 

2. Bankruptcy (§ 211*) — Administration or Estate — Claim to Pbopebty — 

Replevin. 

Where Personal property In the hands of a bankrupt's trustée is claimed 
by him and also by another, the bankruptcy court will not grant permis- 
sion to the latter to institute replevin proceedlngs against the trustée to 
recover the property ; a simple, speedy, and inexpensive procédure hav- 
Ing been provided for the trial of such claims in bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 321, 323; 
Dec. Dig. § 211.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of the 
Brockton Idéal Shoe Company. Pétition by C. A. Auffmordt & Co. 
for leave to replevy certain shoes claimed by petitioner and by the 
trustée. Denied. 

Friedman & Atherton, of Boston, Mass., for petitioners. 
Thomas F. Dolan, of Boston, Mass., pro se. 

MORTON, District Judge. Part of the property now in the posses- 
sion of the trustée in bankruptcy of the Brockton Idéal Shoe Company 
consists of certain shoes which the petitioner claims to own and which 
are also claimed by the trustée. The petitioner desires to try the title 
to thèse goods by a replevin action in the state courts, and makes this 
application for the permission of this court to take the goods f rom the 
possession of the trustée in such proceedings. No spécial reasons are 
shown, except that the petitioner desires to retake the property at once 
and also prefers to try the title to it before a jury, instead of before a 
référée in bankruptcy. 

[1] The property, being in the possession of the trustée, is under 
the control of the bankruptcy court. That it cannot be taken on such 
replevin proceedings without the consent of this court is settled by 
White V. Schloerb, 178 U. S. 542, 20 Sup. Ct. 1007, 44 L. Ed. 1183; 
see, too, Crosby v. Spear, 98 Me. 542, 57 Atl. 881, 99 Am. St. Rep. 424. 
The parties do not disagree about the law. 

[2] The petitioner says that I ought, in the exercise of my discré- 
tion, to grant the permission requested. As a gênerai rule, the law con- 
templâtes the settlement of bankrupts' estâtes in the bankruptcy court. 
A simple, speedy, and comparatively inexpensive procédure is provided, 
especially adapted to the détermination of just such questions of own- 

•For other cases see some topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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ership as are hère învolved. The custom is to try such questions in 
connection with the bankruptcy proceedings. To grant the petitioner's 
request would compHcate the settlement of the estate, without any com- 
pensating advantage to the other creditors, and would estabHsh a far- 
reaching and, I think, a bad précèdent. 
The pétition is denied. 



In re BAKER. 
(District Court, D. Massachusetts. July 28, 1913.) 

No. 17,572. 

Bankkitptct (§ 226*) — Repoet oi' Refeeee — Recommendations. 

Where any matter is referred to a référée in bankruptcy to find the 
facts, it is proper for hlm in his report to state liis conclusions on the 
facts found. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 226.*] 

In Bankruptcy. In the matter of Hyman Baker, bankrupt. On 
motion to strike out referee's recommandation. Motion denied. 

Thomas H. Sullivan, of Worcester, Mass., for bankrupt. 
Friedman & Atherton, of Boston, Mass., for objecting créditer. 

MORTON, District Judge. Whether a master, to whom a matter 
is referred to find the facts, should state his conclusions upon the case, 
is a question upon which, in the superior court at least, there has been 
a différence of opinion among the judges. It seems to me proper and 
helpf ul for the master to do so ; and I understand this to be the usual 
practice in ail bankruptcy matters referred to référées. 

Motion to strike out denied. 



SAWYER V. OSTERHAUS et aL 
(District Court, N. D. Callfornia, Second Division. February 7, 1914.) 

No. 15,069. 

1. EJECTMENT (f 9*) TlTLE TO SUPPOBT ACTION. 

In ejectment, plaintiff must recover on the strength of his own tltle, 
regardless of the weakness of his adversary's tltle, and must show a légal 
title as dlstinguished from a mère equity. 

[Ed. Note.— For other cases, see Ejectment, Cent Dig. §§ 16-29; Dec. 
Dig. § 9.*] 

2. Public Lânds (S 58*) — Swamp Land Act — Passing of Title to State. 

While Swamp Land Act Sept. 28, 1850, c. 84, 9 Stat. 520 (U. S. Comp. 
St 1901, p. 1586), was by its terms a grant in prsesenti, the légal title 
to the lands granted thereby vests in the state only upon deflnite identi- 
fication of the lands to which it attached in the manner provided in the 
act, and, until the ascertainment of that fact, and the issuance of a pat- 
ent as provided in section 2, the légal tltle remains in the government, 
and that of the state is merely Inchoate. 

[Ed. Note. — For other cases, see Public Lands, Cent Dig. §§ 180-183, 
187-191 ; Dec. Dig. § 58.*] 

•For other cases see eame topio & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Public Lands (§ 61*) — Claimant undee Swamp Land Ghant. 

Wîiere no steps hâve been taken, either by the lanS department or by 
a State, to hâve a tract of land identifled and patented to the state under 
Swamp Land Act Sept 28, 1850, c. 84. 9 Stat. 520 (U. S. Coinp. St. 1901, 
p. 1586), a plalntlff In ejectment, clalmlng through a conveyaiice from the 
State, but who has never been In possession, cannot sustain bis title un- 
der that grant by paroi évidence to show that the land was In fact swamp 
and overflowed land at the date of the passage of the act. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 192-213 ; 
Dec. Dig. I 61.*] 

4. Public Lands (§ 59*) — Lands Included in Swamp Land Gbant — "Tide 

Lands" — "Swamp Lands." 

Lands which are wholly subject to the tldal action of the waters of a 
bay, tributary to the sea, which overflow them at high tide, cannot be 
classed as "swamp lands" under Swamp r>and Act Sept. 28, 1850, c. 84, 
9 Stat. 520 (U. S. Comp. St. 1901, p. 1586), but are "tide lands." 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 184, 185 ; 
Dec. Dig. § 59.* 

For other définitions, see Words and Phrases, vol. 8, pp. 68SQ, 6970.] 

5. Public Lands (§ 58*) — Dévotion to Public Use — Effect of Pbiob Gbant. 

Notwithstanding a grant to a state of public lands under a generic 
description, but dépendent upon ascertainment and définition by survey 
or patent to pass the légal title, until such title is vested in the state, 
the United States retains full and complète power to dévote any portion 
of such lands to any necessary public purpose, leaviug the state to be in- 
demnlfied for the loss in such manner as Congress may hâve provided. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 180-183, 
187-191 ; Dec. Dig. § 58.*] 

At Law. Action by E. H. Sawyer against Hugo Osterhaus and 
Henry T. Mayo. Trial to court, and judgment for défendants. 
See, also, 195 Fed. 655. 

This is an action of ejectment to recover the possession of a tract of land 
In the county oï Solano in this state. The land is physically a part of the 
body of land offlcially knovvn and designated as "Mare Island," now, and for 
many years, a government réservation as a naval station, which lies in a 
northerly arm of the bay of San Francisco technically known as San Pablo 
Bay. Historically speaking, and as depicted upon the maps of the state, 
Mare Island wus apparently at one time a territory comprising several thou- 
sand acres. As thus shown, Its southerly projection, resting in San Pablo 
Bay, consists of a compact body of high land, bearing a gênerai resemblance 
to the low hill or rolling land found upon the adjacent mainland, from which 
higher part or head there extends to the northwest a low, narrow neck or 
strip Connecting it with a mueh larger body of low, swampy land, spreading 
out fanllke for several miles in the same gênerai direction. ïhis body of 
land, as thus described, was bounded by San Pablo Bay on the south and 
west, by Mare Island Straits and Napa Bay on the east, and Sonoma creek 
on the north — ail navigable. At the date of the réservation of the island 
as a naval base, this entire territory was supposed to be embraced within its 
limlts, and the évidence tends to show that during the early years of its 
occupancy steps were taken by the government authorities looking to the 
assertion of dominion over the whole of this area for such purpose. Subse- 
ciuently, however, an action was brought in the Circuit Court for this district 
by a private party against the then commandant of the navy yard for the re- 
covery of the possession of the larger tract of lowland above described, the 
plaintiff claiming title from the state under the Swamp Land Act, so-called, 
of September 28, 1850 (9 Stat. 519, c. 84) and In this action the plaintiff 
prevailed, the court holding that the land claimed was svi'amp and over- 
flowed land passing to the state under that act, and was not a part of 

*For other cases see sajne topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the Island proper, nor included wlthln the naval réservation. San Francisco 
Savings Union v. Irwln (O. C.) 28 Fed. 708. The area thus lost to the govem- 
ment embraced some 7,000 acres, more or less, and was Included wlthln 
what was deslgnated as swamp and overflowed land survey No. 569. 

The tract involved In the présent controversy is ail of the land embraced In 
the long, narrow neck above referred to, runnlng from the northerly Umlts 
of the high land of the Island to the southern boundary of swamp and 
overflowed land survey No. 569, Just referred to, belng bounded on the west 
by San Pablo Bay and on the east by Mare Island Stralts, comprlslng 164.55 
acres. It Is referred to In the complalnt as belng the same land embraced 
in swamp and overflowed land survey No. 34 of Solano county, and is some- 
tlmes called the "Darllngton Tract." 

At the tlme of the commencement of the action the défendant Osterhaus, a 
Rear Admirai In the United States navy, was In possession of the premlses 
in his offldal capacity as commandant of the Mare Island Navy Yard, and 
clalmed the rlght of possession only by vlrtue and by reason of his authorlty 
as such commandant, and as representing the rights of the United States. 
Thereafter thls défendant was superseded as such commandant by Henry T. 
Mayo, then a captaln in the navy, who took possession with like authorlty 
and for the same purposes as his predecessor, and, thls fact belng sug- 
gested to the court, the latter was brought in as a défendant, and was yet 
in such possession at the trial and submission of the cause. 

Prlor to the gênerai appearance for the défendant, the United States 
attorney appeared speclally and flled a suggestion of the Attomey General 
of a want of jurisdiction in the court on the ground that the real défend- 
ant in Interest was the United States, and the nominal défendant but its 
officer or agent, holding In its name and right, and upon thls ground moved 
that the action be dismissed for the reason that the United States may not 
be sued without permission of Congress. Thls motion was denied (Sawyer 
V. Osterhaus [D. C] 195 Fed. 655), and thereafter the cause came to issue 
and was tried to the court, a jury being waived. 

The complalnt is in the usual form, alleging that the plalntiflf is the owner 
and seised in fee of the premlses, and that défendant is In possession, and 
excluded plaintiff therefrom. The answer admits defendant's possession — 
In the capacity and for the purposes above stated — dénies plaintifC's owner- 
ship, and sets up: (1) Title In the United States; (2) that the action is 
barred by the statute of limitations ; and (3) an estoppel in pais. 

Plaintiff's asserted title to the premlses in dispute is founded upon the 
claim that the tract was swamp and overflowed land at the date of the pas- 
sage of the Swamp Land Act of 1850, above adverted to, whlch passed 
to the State under that act, and the subséquent acquisition of the title of 
the State under proceedings had in conformity with an act of the Législature 
of the state providing for the sale of such lands, approved Aprll 28, 1855 
(St. Cal. 1855, p. 189). To sustain this claim plaintiff Introduced évidence 
of a survey of the tract deslgnated as swamp and overflowed land survey No. 
34, and other steps required by the last-mentloned act, culminating in a 
patent from the state to one David N. Darllngton, bearlng date Mareh 18, 
185T, followed by sundry mesne cpnveyances, vesting in plaintiff any title 
carried by that patent. When the patent was offered in évidence it was 
objected to by défendant on the ground, among others, that it does not 
appear that the state had title to the land at the date of the patent; that 
there is no évidence that the United States ever in any way recognlzed the 
land as swamp and overflowed, or that the Secretary of the Interior bas ever 
segregated or listed the land to the state, as required by section 2 of the 
Swamp Land Act, or that a patent has ever issued therefor from the United 
States to the state, as provided by that act. In response to this objection, 
while admitting there has never been an Identification of the character of the 
land, or any listing thereof by the Secretary of the Interior, or a patent to 
the state from the government, plaintiff offered ijarol évidence to show that 
at the date of the Swamp Land Act the land was in fact of the character 
granted by that act. This paroi évidence was objected to as incompétent to 
establish the fact, but it was tentatively admitted, subject to the objection, 
and was put in, with the resuit to be hereinafter noted. 
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In response to plalntlff's case the défendant Introduced évidence whlch, 
together with the treaty wlth Mexico, acts of Congress, and public acts of 
the Chlef Executive, of whlch the court takes judiclal cognizance, shows 
thèse facts: That by the Treaty of Guadalupe Hidalgo in 1848 Mexico grant- 
ed to the United States ail the land in the présent state of California not 
theretofore granted in private ownership ; that prior thereto in 1841 title 
to the body of land known as Mare Island was granted by the Mexican gov- 
ernment to Victor Castro, and thereafter, through mesne conveyances, be- 
carae vested in William H. Asplnwall and George W. P. Bissell, in wliom 
it was thereafter, on May 8, 1852, conflrmed by a decree of the United 
States Land Commission for the settlement of land titles in California, the 
premlses belng thus described: "The place of whlch confirmation is hereby 
given is situated in the bay of San Francisco and Is called the 'Isla de la 
Yegua,' or 'Mare Island,' and, belng an island, is bounded by the water's 
edge." That on December 2, 18ol, Président Fillmore in his Second Annual 
Message to Congress (volume 5, Messages and Papers of the Présidents, pp. 
113, 133) made a reeommendation that a navy yard be established on the 
bay of San Francisco; thereafter Congress, in section 3 of "An Act maklng 
appropriations for the naval service for the year eudlng June 3, 1853," ap- 
proved August 31, 1852 (chapter 109, 10 Stat. 100), made an appropriation for 
such purpose, and authorized Its location and survey by the Secretary of 
the Navy; and a board of location and survey was appointed, who in due 
time made a survey and report. On January 4, 1853, Asplnwall and Bissell 
conveyed the land known as Mare Island to the United States, the conveyance 
describing it as: "Ail that tract of land called and known as 'Mare Island,' 
in the bay of San Pablo, as recently surveyed by the board of offlcers of 
the United States sent to California for the sélection of a site for the navy 
yard there, Includlng ail the tule or low and marsh land belonging to the 
same, or whlch bas ever been reputed or claimed to belong to the same." 
Thereafter, on February 11, 1853, the Président made an executive order 
that Mare Island, "together with ail its appendages of tule or marsh lands 
belonging to said island. and the harbors, vk'aters, and anchorages," etc., 
be reserved for public uses as a navy yard. 

The évidence further shows that Immediately upon, or soon after, Its 
réservation as a naval station the United States government took possession 
of Mare Island, Includlng the premises in dispute, established an extensive 
navy yard, with shops, docks, and other works connected therewith, and 
has maintained such possession unbrokenly down to the présent time for use 
as a naval station, to the exclusion of ail other occupancy thereof, the build- 
ings and other main structures belng maintained at the southern end of the 
island on the higher ground above referred to, while the land in dispute has 
been used for dumpage, storage, and like purposes, with a railway running 
from the main yard out to the dumps; that levées hâve been constructed 
to keep back the flow of tide waters ; that the land has been partlally filled 
in and reelalmed by dredging from Mare Island Stralts ; that roads are main- 
tained thereon; that a Une of dolphlns on the eastern side is established 
for anchorage purposes In Mare Island Straits, and sentries are maintained 
on the land to protect the premlses from intrusion and the property of 
the government from belng stolen or carried away. 

The défendant also introduced évidence in support of the spécial défenses 
set up, which may be considered in connection with the subject-matter of 
those défenses if it be deemed necessary to notice them. 

Frank R. Devlin, of Vallejo, and M. W. Mcintosh, of San Fran- 
cisco, for plaintifï. 

Robert T. Devlin, John L. McNab, John W. Preston, U. S. Atty., 
and Earl H. Fier, Asst. U. S. Atty., ail of San Francisco, Cal., for de- 
fendants. 

VAN FLEET, District Judge (after stating the facts as above). 
[1] Upon the facts several obstacles présent themselves as standing 
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in the way of a recovery by the plaintiiï. His whole case, as indicated, 
rests primarily upon the construction and effect of the Swamp Land 
Act, which is the essential basis of his title, if he hâve any. The ac- 
tion being in ejectment, the first inquiry is whether plaintiiï has shown 
légal title to the premises involved, since he must recover, if at ail, 
upon the strength of his own title, regardless of the weakness of thar 
of his adversary (Christy v. Scott, 14 How. (U. S.) 282, 14 L Ëd. 422; 
Fussel V. Gregg, 113 U. S. 550, 5 Sup. Ct. 631, 28 L. Ed. 993; Mc- 
Guire v. Blount, 199 U. S. 144, 26 Sup. Ct. 1, 50 L. Ed. 125), and it 
must be a légal title as distinguished from a mère equity (McCormick 
V. Hayes, 159 U. S. 332, 339, 16 Sup. Ct. 37, 40 L. Ed. 171). 

[2] The plaintifï's theory is that the Swamp Land Act was an ab- 
solute grant in prœsenti, vesting at once in the state, and subject to 
its immédiate disposition, légal title to ail the lands falling within the 
class therein described, dépendent only on their identification as such 
and without the necessity of a patent from the United States to the 
state ; that this identification, if not had through the Secretary of the In- 
terior and the formai issuance of a patent to the state, as provided by 
section 2 of the act, may be shown by one holding évidence of title un- 
der the state through the introduction of paroi évidence establishiiig the 
character of the land as swamp and overflowed at the date of the tak- 
ing efifect of the act ; and, upon that f act being shown, a perfect légal 
title is made out upon which ejectment may be maintained. 

I am of opinion that neither proposition involved in this contention 
can be sustained. While the construction thus claimed for the grant- 
ing clause of the act finds countenance in an early opinion of the At- 
torney General (9 Opinions, Attys. Gen. 254), and in cases from the 
Suprême Court of California, and while there is some janguage tend- 
ing more or less directly to support it in Wright v. Roseberry, 121 U. 
S. 488, 7 Sup. Ct. 985, 30 L. Ed. 1039, and in San Francisco Savings 
Union v. Irwin, supra, which foUowed it, it must now be regarded as 
definitely settled by the later cases from the Suprême Court that, while 
concededly the act was by its terms a grant in prsesenti, the légal title 
to the lands granted thereby vests in the state only upon definite iden- 
tification of the lands to which it attached in the manner provided in 
the act, and that, until the ascertainment of that fact and the issuance 
of patent, the légal title remains in the government, and that of the 
state is merely inchoate. Rogers' Locomotive Works v. Emigrant Co., 
164 U. S. 568, 17 Sup. Ct. 188, 41 L. Ed. 552 ; Michigan Land, etc., 
Co. V. Rust, 168 U. S. 589, 18 Sup. Ct. 208, 42 L. Ed. 591 ; Brown v. 
Hitchcock, 173 U. S. 476, 19 Sup. Ct. 485, 43 L. Ed. 772; United 
States V. Chicago, etc., Ry. Co., 218 U. S. 242, 31 Sup. Ct. 7, 54 L. Ed. 
1015; McCormick v. Hayes, 159 U. S. 338, 16 Sup. Ct. 37, 40 L. Ed. 
171 ; Chapman & Dewey Lumber Co. v. St. Francis Levée District, 

232 U. S. 186, 34 Sup. Ct. 297, 58 L. Ed. , decided January 26, 

1914. 

Thus in Rogers v. Emigrant Co., after a full review of the author- 
ities, it is said : 

"While, therefore, as held in many cases, the act of 1850 was in prœsenti, 
and gave an inchoate title, the lands needed to be identifled as lands that 
passed under the act; which being donc, and not before, the title beeame per- 
212 F.— 49 
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fect as of the date of the granting act. Wright v. Roseberry, 121 U. S. 
488, 494 [T Sup. Ot. 985, 30 L. Ed. 1039] et sesçi.; ïubbs v. Wilhoit, 138 U. 
S. 134, 137 [11 Sup. et. 279, 34 L. Ed. 887] ; Chandler v Calumet & Hecla 
Mining Co., 149 U. S. 79, 91 [13 Sup. Ct. 798, 37 L. Ed. 657]." 

In Brown v. Hitchcock the question is put in thèse plain and un- 
equivocal terms : 

"Under the Swamp Land Act the légal tltle passes only on delivery of the 
patent. So the statute In terms déclares. The second section provides that 
the Secretary of the Interlor, 'at the request of said Governor' [the Governor 
of the State], shall 'cause a patent to be Issued to the state therefor ; and on 
that patent the fee simple to said lands shall vest In the sald state.' " — citing 
cases. 

"In thls case the record discloses no patent, and therefore no passing of 
the légal title. Whatever équitable rights or title may hâve vested in the 
state, the légal title remalned in the United States." 

And again in Michigan Land Co. v. Rust : 

"It wlU be perceived that the act contemplated the issue of a patent as 
the means of transferring the légal tltle. In Eogers' Locomotive Works v. 
Bmlgrant Co., 164 U. S. 559, 574 [17 Sup. Ct. 188, i92 (41 L. Ed. 5.52)] It was 
said, speaking in référence to this matter, and after a fuU review of the 
previous authorities: 'When he [that is, the Secretary of the Interlor] made 
sueh identification, then, and not before, the state was entitled to a patent, 
and "on such patent" the fee-simple title vested in the state. The state's 
title was at the outset an Inchoate one, and dld not become perfect, as of 
the date of the act, until a patent was issued.' " 

Logically, the principles there announced would end plaintiff's case 
at the threshold, it being conceded that in this instance no patent has 
ever passed from the United States to the state for this land, and as 
a conséquence the légal title still remains in the United States. 

[3] Plaintiff very strenuously contends however that in Railroad Co. 
V. Smith, 76 U. S. (9 Wall.) 95, 19 L. Ed. 599, and in Wright v. Rose- 
berry, récognition was given to the title of the state or its grantee to 
such lands in the absence of a patent or of any formai identification 
or listing by the Secretary of the Interior, and countenanced a resort 
to paroi évidence to establish the character of the land, and that the 
doctrine of those cases has application in the présent case. But a care- 
ful considération of the real questions involved in those cases will, I 
think, show clearly that they lend no substantial support to this claim. 

Railroad Co. v, Smith was one of two companion cases, decided at 
the same term, the other being Railroad Co. v. Fremont County, 9 
Wall. 89, 19 L. Ed. 563, immediately preceding the report of the Smith 
Case. As several références are made in the latter to the Fremont 
Case, it will be well to briefly state the facts of that case in order that 
such références may be more clearly appreciated. In the Fremont 
Case the county was the conTplainant in the court below, suing the rail- 
road Company to quiet its title to a large body of land which it claimed 
to hâve acquired from the state (lowa) under the Swamp Land Act, 
and to which the railroad company laid claim under an act making a 
grant of a later date to the state in aid of the construction of railroads. 
Under neither grant had patent formally passed to the state from the 
United States, but it appeared that under the Swamp Land Grant the 
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lands had been definitely identified and listed to the state by or under 
the authority of the Secretary of the Interior, at a date prior to the 
definite location of the hne of the defendant's road ; and, as the rail- 
road grant attached only on definite location of its line, and excepted 
from its opération any lands granted or appropriated to any other 
purpose prior to its taking eflfect, it was held that the title of the county, 
under the évidence adduced, must prevail. 

In the Smith Case the controversy was again between rival claim- 
ants under the Swamp Land Act and a railroad grant, respectively. 
The railroad company was the plaintifï, and claimed under an act of 
Congress making a grant to the state of Missouri in aid of the railroad. 
This grant the state had accepted, and by statute had sought to vest 
the title in the railroad. The défendant Smith was in possession, 
claiming title through the state under the Swamp Land Act. As in 
the présent case, it was conceded that no patent had issued to the state 
under that act, and that the Secretary of the Interior had not certified 
the lands as within the act; the évidence tending to show that that 
officiai, having no sufficient évidence to enable him to make such cer- 
tificate, had refused it. Under thèse circumstances the défendant, in 
défense of his possession and claim of title, and to show that the land 
was not included in the terms of the railroad grant, was permitted, 
against objection, to put in paroi évidence tending to estabHsh that, at 
the date of the Swamp Land Act, the lands in suit were wet and unfit 
for cultivation. In passing upon the case, and distinguishing it from 
the Fremont Case, the court say : 

"In that case the county of Fremont, claiming under the swamp land grant, 
was plalntiff, and the railroad company, claiming under the grant to the 
state for rallroads, was défendant, and the main point in it related to the évi- 
dence which might be necessary to establish the fact that the lands claimed 
by plalntiff were swamp and overflowed within the meaning of the act of 
1850. In the présent case the position of the parties Is reversed, the plaln- 
tiff claiming under the act of June 10, 1852, granting lands to the state of 
Missouri for railroad purposes, and the défendant claiming under the swamp 
land grant. In the former case it was necessary for the plalntiff, who 
must succeed on the strength of her own title, to show satisfactory évi- 
dence that the title of the United States had, under the swamp land grant, 
become vested In Fremont county. The opinion of the court shows how this 
was successfully done In that case. In the présent action it was incumbeut 
on the railroad company to show that the title of the United States had be- 
come vested in the company under the grant for railroad purposes. It is 
admitted that this has been done, unless the land is of that class reserved 
fromtthe grant as swamp land; for the act under whlch plaintifC claims has 
an exception in precisely the same terms wlth the act for the beneflt of the 
lowa rallroads. In the former case the plalntiff, claiming under the swamp 
land grant, was bound to establish his title by such évidence as Congresa 
may hâve determined to be necessary to make the title complète in the state, 
or the grantee of the state, to whlch the lands were supposed to be granted, 
otherwise the plalntiff established no légal title. In the présent case it is 
not necessary to defeat the title under the railroad grant to show that ail 
the steps prescribed by Congress to vest a complète title in défendant, under 
the swamp land grant, hâve been taken. It Is sufficient to show that this 
land which is novv claimed under the railroad grant, was reserved out of 
that grant, and this is done whenever it is proved by appropriate testlmony 
to hâve been swamp and overflowed land, as described in the act of 1850." 
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And after a discussion of the question of the admissibility, under 
the circumstances, of the évidence ofïered, and holdirtg it proper for 
the purpose, the court say : 

"Any other rule results in this: That because the Seeretary of the In- 
terior has failed to discharge his duty in certifying thèse lands to the states, 
they, therefore, pass under a grant from which they are exeepted beyond 
doubt; and this, when it can be proved by testimony capable of producing 
the fullest conviction that they were of the class excluded from plaintiffi's 
grant." 

It will be at once perceived that that case furnishes no warrant for 
a resort to paroi proof in aid of plaintifï's title in the présent case. 
That case furnishes but an application of the familiar principle that 
an équitable right may be resorted to, in défense of the bald légal title, 
to show that the latter should not prevail. The différence is in the po- 
sition of the parties. Were plaintifï in possession hère, resisting an 
assault upon his claimed rights under the Swamp Land Act, the cases 
would be perhaps analogous. But, as aptly said of the railroad com- 
pany in that case, the plaintifï is hère "the actor, not as in the last one 
a defending party merely," and he is bound, in making out his claim of 
légal title, to establish it by "such évidence as Congress may hâve de- 
termined to be necessary to make the title complète in the state," that 
is, by showing an identification of the character of the land by the 
Seeretary of the Interior, or by a patent to the state, or both. It may 
be added that there is nothing in the présent case, as in Railroad Co. v. 
Smith, to show that any effort or demand has ever been made by plain- 
tifï or his predecessors to hâve the Land Department certify the char- 
acter of the land, or that it has ever refused, upon proper appHcation, 
to do so. 

But, moreover, the décision in the Smith Case was the occasion for 
a sharp and vigorous dissent, as a dangerous departure' from the ex- 
press requirements of the Swamp Land Act, and the doctrine has been 
refused extension beyond the spécial circumstances there involved. 
Thus in French v. Fyan, 93 U. S. 169, 23 L- Ed. 812, which, like the 
présent, was an action of ejectment, where the plaintiff, claiming title 
under a railroad grant, having made out his prima facie case, the de- 
fendant showed title to the land from the state, to which it had pre- 
viously been listed and patented as swamp and overflowed under the 
act of 1850. Thereupon the plaintifï, to avoid the effect of défend- 
ants patent, sought, on the authority of Railroad Co. v. Smith, to show 
that the land was not in fact swamp and overflowed at the date o^ that 
act. The Suprême Court, in sustaining the ruling of the lower court, 
holding that the certification and patenting of the land as provided in 
section 2 of the Swamp Land Act was conclusive, say : 

"It was under the power conferred by this section that the patent was 
Issued under which défendant holds the land. We are of opinion that this 
section devolved upon the Seeretary of the Interior, as the head of the de- 
partment which admlnisters the affairs of the public lands, the duty, and 
conferred on him the power, of determlning what lands were of the descrip- 
tion granted by that act, and made his office the tribunal whose décision on 
that subjeet was to be controlling. » • » Tne case of Railroad Co. v. 
Smith, 9 Wall. 95 [19 L. Ed. 599] is relied on as justifying the offer of paroi 
testimony in the one before us. In that case it was held that paroi évidence 
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was compétent to prove that a particular pièce of land was swamp land 
withiii the meaning of the act of Congress. But a careful examination wlll 
show that it was done with hésitation, and wlth some dissent in the court. 
The admission was placed expressly on the ground that the Secretary of the 
Interior had neglected or refused to do his duty ; that he had made no sélec- 
tion or lists whatever, and would issue no patents, although many years had 
elapsed sinee the passage of the act." 

Again, in Chandler v. Calumet & Hecla Mining Co., 149 U. S. 79, 
13 Sup. Ct. 798, Z7 L. Ed. 657, referring to the doctrine announced in 
the Smith Case, it is said : 

"But aside from this, the rule as to oral évidence, recognized In that tase, 
was afterwards explained, and limited in its opération to cases in which 
there had been nonaction or refusai to act on the part of the Secretary of 
the Interior in selectlng lands granted, as appears in the subséquent cases of 
French v. Fyan, 93 U. S. 169, 173 [23 L. Ed. 812], and Ehrhardt v. Hogaboom, 
115 U. S. 67, 69 [5 Sup. Ct. 1157, 29 L. Ed. 346], where paroi évidence was 
ofEered to show that patented lands were not of the character described." 

See, also, McCormick v. Hayes, supra ; Rogers Locomotive Works 
V. Emigrant Co., supra; and United States v. Chicago, etc., Ry. Co., 
supra. 

Thèse considérations show very clearly that Railroad Co. v. Smith 
can hâve no proper appHcation to the présent case, where plaintiff 
is bound to estabHsh a légal title as distinguished from a mère équi- 
table claim. 

As to Wright v. Roseberry, upon which plaintiff apparently places 
the greatest reliance for his contention, while there is some gênerai 
language in the elaborate discussion there indulged in, tending to give 
support to plaintiff's view, a careful study of the case shows that what 
is there said as to the admissibility of paroi évidence was without per- 
tinency to the facts, and was simply arguendo, since the évidence 
showed that the land in controversy had been fuUy identifîed as swamp 
and overflowed land by a substityte method provided by Congress in 
an act specially intended to quiet land titles in California. The case, 
and the construction put upon it by the Suprême Court, is so aptly 
stated in the subséquent case of McCormick v. Hayes, 159 U. S. 339, 
16 Sup. Ct. 39, 40 L. Ed. 171, that it will only be necessary to quota 
briefly from the latter to show that it is to be given no such effect as 
that contended for. The court first states the question involved be- 
fore them thus : 

"The controUlng question, therefore, in this case, so far as the plaintiff 
is concerned — and he must recover upon the strength of his own title, even 
if that of the défendant be defective — is whether, under the elrcumstanees 
disclosed by the record, the particular lands in controversy, in the absence 
of any sélection and certification of them by the United States to the state, 
under the Swamp Land Act, can be shown by paroi testimony to hâve been, 
in fact, at the date of that act, swamp and overflowed lands. Congress hav- 
ing made it the duty of the Secretary of the Interior to make out accurate 
llsts and plats of the lands embraced by the Swamp Land Act, and transmit 
the same to the Governor of the state, and at the request of the latter to 
cause a patent to be issued to the state therefor, and having provided that 
'on that patent the fee simple to said lands shall vest in said state subject 
to the disposai of the Législature thereof,' did the title vest in the state, by 
virtue alone, and immediately upon the passage of the act, without any 
sélection by or under the direction of the Department of the Interior, so that 
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the state's grantees could maintain an, action to recover the possession of 
them?" 

And after a full discussion of the decided cases, and distinguishing 
the case of Railroad Ce. v. Smith, and reaffirming the doctrine of 
French v. Eyan, it is said : 

"It is supposed by counsel that thèse prlnclples were modlfled in Wright 
V. Roseherry, 121 U. S. 488, 511, 512, 518 [7 Sup. Ct. 985, 30 L. Ed. lO.'iDJ. 
But Ruch is not the fact. In that case the plaintiiï sued to recover posses- 
sion of a tract of land in Caiifornia. He asserted title under that Swamp 
Land Act, claiming by conveyance from parties who liad purchased from the 
State, the défendants, under patents of the United States issued under 
the pre-emption laws to them, or to parties from whom they derived their in- 
terest. ïhe particular point to which the court directed its attention was 
whether an action could be malntained upon the title to swamp and over- 
flowed lands in Caiifornia until they had been certifled as such pursuant to 
the fourth section of the act of Congress of July 23, 1866, entltled 'An act to 
quiet land titles In Caiifornia.' In determining that question it became nec- 
essary to examine the course of législation and of judicial décision under the 
Swamp Land Act of 1850. Referring to the act of July 23, 1866, 14 Stat. 218, 
c. 219, the court said that 'Congress changed the provisions of lavr for the 
identification of swamp and overflowed lands in that state. It no longer left 
their identification to the Secretary of the Interior, but provlded for such 
identification by the joint action of the state and fédéral authorities.' * * • 
It appeared in proof that the lands there In controversy had been segregated 
as swamp and overflowed lands by tlie authorities of the state of Caiifornia, 
that their désignation as such lands on a plat of the township made by the 
surveyor gênerai of the United States was approved by that officer, and for- 
warded to the General Land Office, pursuant to the act of 1866, and that 
such plat was approved by the Commissioner, as shown by its officiai use of 
it. 'Th'e act of Congress,' the court said, 'intended that the ségrégation maps 
prepared by authority of the state, and flled in the state surveyor generai's 
ofHce, if found upon exainlnation by the United States surveyor gênerai to 
be made in accord a nce with the public surveys of the gênerai government, 
should be talsen as évidence that the lands designated thereon as swamp and 
overflowed were such in fact, except where this would interfère with pre- 
viously acquired interests.' So far from modifying the rule annouuced in 
French v. Fyan, the court recognized the authority of that case, and dlstin- 
guished it from the one then under considération." 

It should be stated that in the présent case no claim was advanced 
that there had been a comphance with the act of 1866 referred to 
in the above case. It will thus be seen that there is nothing in Wright 
V. Roseberry, as supposed by plaintifï, justifying, in a case like the 
présent, a résort to paroi évidence to show the character of the land. 

It may be added with référence to that case that the more closely 
it is read the more clearly it appears that it was really decided upon 
the theory that the efïect of the Swamp Land Act was to vest com- 
plète légal title in the state as of its date immediately upon the iden- 
tification of the land in some appropriate manner as being embraced 
in the grant, without the necessity of a patent from the United States ; 
but, as we hâve seen, that theory or doctrine bas since been repeat- 
edly repudiated by the Suprême Court, and can no longer be regarded 
as obtaining. 

So far as the case of San Francisco Savings Union v. Irwin is con- 
cerned in its efïect upon this pomt, it was decided on circuit by the 
same distinguished jurist who wrote the opinion in Wright v. Rose- 
berry, and very manifestly proceeded upon the same theory of the 
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act indicated by the opinion in that case. For the reasons already 
sufficiently given it cannot be regarded as authority upon the point 
under considération. 

It foUows from what bas been said that the paroi évidence offered 
and conditionally received to show the character of the land in suit 
was inadmissible for the purpose, and may not competently be con- 
sidered. 

[4] It may be added, however, in this connection that if this évi- 
dence were admissible, I should be compelled to find against the plain- 
tifif's contention as to its effect. In my judgment its tendency is to 
establish practically without controversy that the lands in suit were 
at the date in question, and continued to be down to a period long 
after their survey for plaintifï's predecessors, strictly within the défi- 
nition of tide lands, as distinguished from swamp lands. I say this ' 
with due déférence as to what was held as to the lands involved in 
San Francisco Savings Union v. Irwin. I cannot know what the 
évidence was in that case, but am circumscribed by what was shown 
in this ; and, moreover, the respective situations of the tracts involved 
in the two cases are in some essential respects quite différent, and 
especially as to the efïect of the flow of the sait tides. The lands 
in the Savings Union Case were undoubtedly, from their situation, af- 
fected largely by fresh waiters from the streams which partially sur- 
round them, while the présent premises were, until leveed, wholly sub 
ject to the tidal action of the waters of the bay, which daily flowed 
over them back and forth between San Pablo Bay and Mare Island 
Straits, completely submerging them at its highest flood, and largely 
so at its ordinary stage. Lands so situated cannot be classed as swamp 
and overflowed ; they are tidelands. Eichelberger v. Mills Land Co., 
9 Cal. App. 639, 100 Pac. 117; Ward v. Mulford, 32 Cal. 365; Peo- 
ple V. Morrill, 26 Cal. 354; and see the very full discussion of thë 
subject in People v. California Fish Co., 138 Pac. 79, decided Decem- 
ber 20, 1913, by the Suprême Court of California. 

My conclusion is therefore that plaintiff bas wholly failed to make 
out, as was incumbent upon him, a légal title to the premises in suit. 

[5] But there is a further proposition arising, I think, upon the 
facts, which it seems to me would of itself preclude a recovery of 
the premises by plaintiff in this action, and upon which,' but for the 
considération that it was not urged upon the attention of the court, 
I should hâve felt strongly inclined to rest my décision. It appears 
that the réservation of Mare Island as a naval base was made by 
the Président at a time when the légal title to the lands in dispute, 
whatever their character, was, as to the plaintiff at least, still in the 
United States, and indeed, as we hâve seen, still rests there ; and this 
réservation was in terms sufficiently broad to include this land, and it 
was in fact taken possession of in pursuance thereof, and has been 
so held since. That the Président had ample power to reserve and set 
aside any part of the public domain, whatever its character, for a 
purpose such as that involved, which is regarded as a paramount 
use, there can be no question. Grisar v. McDowell, 6 Wall. 363, 
18 h. Ed. 863; Wilcox v. Jackson, 13 Pet. 498, 10 L. Ed. 264; Rus- 
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sian-American Trading Co. v. United States, 39 Ct. Cl. 460; s. c, 199 
U. S. 570, 26 Sup. Ct. 157, 50 L. Ed. 314; volume 1, Land Dec. 
Dept. Int. page 702. Under thèse circumstances I am of opinion that 
the case falls within the principles recently applied hère in Cobban 
V. Hyde, 212 Fed. 480, based upon Heydenfeldt v. Daney G. M. Co., 
93 U. S. 634, 23 L. Ed. 995 ; Minnesota v. Hitchcock, 185 U. S. 373, 
22 Sup. Ct. 650, 46 L. Ed. 954; Wisconsin v. Hitchcock, 201 U. S. 
202, 26 Sup. Ct. 498, 50 L. Ed. 727. Thèse cases are to the effect 
that, notwithstanding a grant to a state of public lands under a gen- 
eric description, but dépendent, as hère, upon ascertainment and défini- 
tion by survey or patent to pass the légal title, until such title is vested 
in the state the United States retains full and complète power to de- 
vote any portion of such lands to any necessary public purpose, leav- 
ing the state to be indemnified for the loss in such manner as Con- 
gress may hâve provided. Thèse cases, it is true, hâve particular réf- 
érence to the school land grants, but no good reason is perceived why 
a like principle should not apply to lands falling within the Swamp 
Land Act. If it be said that the school grants made provision for in- 
demnity to the states by lieu sélections for any lands lost through 
other disposition, it may be answered that Congress bas, in the act of 
1855 (10 Stats. at L. 634, c. 147), provided for the indemnity of pur- 
chasers and locators of swamp lands where the land is found to hâve 
been taken for other purposes. But whether this principle of in- 
demnity would or would not apply to an instance where the United 
States has reserved the land for its own public purposes need not be 
considered, since the exercise of that power for an imperative use, 
such as military or naval purposes, cannot be made to dépend upon 
that question. 

Thèse considérations, I think, render it uhnecessary to notice the 
spécial défenses set up in the answer, since enough has been said to 
show that plaintiff's action cannot prevail. 

Let judgment be entered in favor of the défendant, dismissing the 
action, and for his costs. 



MISSISSIPPI VALLEY TRUST CO. et al. v. WASHINGTON NORTH- 
ERN R. CO. et al. 

(District Court, W. D. Washington, S. D. March 27, 1914.) 

No. 9. 

1. MOBTGAGES (§ 183*) PbIOEITIES ESTOPPEL. 

Where a junior ruortgage expressly recognizes the priorlty of other 
mortgages and bonds Issued and sold thereunder, the junior mortgagee 
is estopped to deny the priorlty. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dlg. §§ 442-445. 447, 
448; Dec. Dig. § 183.*] 

2. COBPORATIONS (§ 480*) MOETGAGES PATMENT — MiSAPPBOPEIATION CF. 

FUNDS. 

Where the proceeds of corporate mortgage bonds were misappropriated 
or wrongfully diverted, a subséquent mortgagee could not rely on the 
mlsappropriation or wrongfui diversion as a payment, unless the mort- 

•For other cases seè same topic & § humber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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gagors had asked that the diversion or mlsapproprlation should be ap- 
plled as a payment. 

[Ed. Note. — For other cases, see Corporations, Dec. Dlg. § 480;* Mort- 
gages, Cent. Dig. § 290.] 

8. Corporations (§ 479*) — Mobtgages — Failuee of Considération — Misap- 
propeiation of funds. 

Wbere a corporation executed a mortgage to secure Its bonds, and re- 
ceived the cash payment for the bonds called foi", the mère fact that the 
proceeds were misappropriated in violation of a collatéral agreement did 
not afifeet the rights of the bondholders acquiring the bonds in good faith 
and not acting in a flduciary relation, and their subséquent misconduct, if 
ahy, could only be the subject-matter of an independent cause of action. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. §§ 1869, 1872- 
1874; Dec. Dig. § 479.*] 

4, Corporations (§ 480*) — Mobtgages — Lien and Pbioritt — Counterclaim. 

In a suit by prlor mortgagees to foreelose, a subséquent mortgagee can- 
not complaln, by vra.y of set-ofif or counterclaim, for a diversion of the 
funds acquired through the prier mortgages, though the mortgagors are In- 
solvent. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 480;* Mort- 
gages, Cent. Dig. § 290.] 

5. Corporations (§ 480*) — Mobtgages — Bonds — Pbiohities. 

Where a rallroad company executed a mortgage to- secure $1,000,000 of 
Its bonds whlch were purchased by a timber company, which executed a 
mortgage to secure $600,000 in bond^, and which deposited with the trus- 
tée in the two mortgages $600,000 of the rallroad bonds as further se- 
curity, the provision in the timber company's mortgage that on the pay- 
ment of any of its bonds a llke amount of the rallroad bonds transferred 
to the trust company should be canceled and returned to the rallroad 
company, or delivered to it uncaneeled, at the option of , the rallroad com- 
pany, did not give to a second mortgagee, obtalning an assignment of the 
rallroad company's bonds to be delivered on their release from the prior 
mortgage, the right to bonds surrendered from time to time under the 
terms of the prior mortgage, but the prior creditors were entitled tothe 
eecurity given by the prior mortgage to the full amount until the debt 
was fully paid. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 480 ;* Mort- 
gages, Cent Dig. § 290.] 

In Equity. Suit by the Mississippi Valley Trust Company and an- 
other against the Washington Northern Railroad Company and others. 
On motion to strike out allégations of answer of défendant William 
W. Crawford. Motion granted. 

Snow & McCamant, of Portland, Or., and Huflfer & Hayden, of 
Tacoma, Wash., for complainants, rely on the following authorities: 
Bronson v. La Crosse R. R. Co., 2 Wall. 283, 310, 17 L. Ed. 725; 
Jérôme v. McCarter, 94 U. S. 734, 736, 24 L. Ed. 136; Central Bank 
V. Hazard (C. C.) 30 Fed. 484, 486; Pratt v. Nixon, 91 Ala. 192, 8 
South. 751 ; Horton v. Davis, 26 N. Y. 495 ; Freeman v. Auld, 44 N. 
Y. 50; Johnson v. Thompson, 129 Mass. 398, 400; 34 Cyc. 758; Gil- 
lespie V. Torrance, 25 N. Y. 306, 311, 82 Am. Dec. 355; Force v. Age- 
Herald Co., 136 Ala. 271, 33 South. 866, 868; Allis v. Jones (C. C.^ 
45 Fed. 148, 150; Old Dominion Co. v. Eewisohn, 210 U. S. 206, 28 
Sup. Ct 634, 52 I,. Ed. 1025 ; Williams Co. v. Kinsey Co. (D. C.) 
205 Fed. 375, 376; 34 Cyc. 719, 720; section 3443, Rem. & Bal. Code; 

•For other cases see same topic & § numbbh in Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexes 
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2 Randolph on Commercial Paper, § 986 ; New York Security Co. v 
Equitable Co. (C. C.) 77 Fed. 54 ; Dooley v. Virginia Co., 7 Fed. Cas 
page 913, No. 3999; In re Burton (D. C.) 29 Fed. 637, 638, 640 
White V. Fisher, 62 111. 258, 259, 261 ; Gordon v. Wansey, 21 Cal. 77 
79; Schinkel v. Hanewinkel, 19 La. Ann. 260; Thompson's Adm'r v, 
George, 86 Ky. 311, 5 S. W. 760; Eastman v. Plumer, 32 N. H. 238 
Wallace V. Bank, 1 Ma. 565, 570; Winans v. Wilkie, 41 Mich. 264, 1 
N. W. 1049; Brosseau v. Lowry, 209 111. 405, 70 N. E. 901, 904 
Lavvson v. McKenzie, 44 lowa, 663 ; Swem v. Newell, 19 Colo. 397 
35 Pac. 734, 735; Kneeland v. Miles (Tex. Civ. App.) 24 S. W. 1113 
1115; First Nat'l Bank v. Maxfield, 83 Me. 576, 22 Atl. 479, 480 
First Nat'l Bank v. Harris, 7 Wash. 139, 142-144, 34 Pac. 466; 4 
Am. & Eng. Enc. of Law (2d Ed.) p. 310; 2 Randolph on Commercial 
Paper, § 289 ; Storey on Promissory Notes, § 120 ; Muller v. Pondir, 
55 N. Y. 325, 14 Am. Rep. 259; O'Mulcahy v. Holley, 28 Minn. 31, 8 
N. W. 906 ; Central Trust Co. v. First Nat'l Bank, 101 U. S. 68, 25 
L. Ed. 876-878; Thompson-Houston Elec. Co. v. Capitol Electric 
Co. (C. C.) 56 Fed. 849; Spinning v. Sullivan, 48 Mich. 5, 11 N. W. 
758; Galusha v. Sherman, 105 Wis. 263, 81 N. W. 495, 47 L. R. A. 
417 ; Osgood's Adm'rs v. Artt (C. C.) 17 Fed. 575. 

Kerr & Crawford, of Seattle, Wash., for défendant Crawford, re- 
ly upon the f ollowing authorities : Section 848, vol. 3, Cook on Cor- 
porations ; Drury v. Cross, 7 Wall. 299, 19 L. Ed. 40. 

CUSHMAN, District Judge. Complainants interpose a motion to 
strike out certain paragraphs of the amended answer of the défendant 
William W. Crawford. For a prcper understanding of the matter, a 
brief outline of the complaint and answer is necessary. 

Complainants ask the foreclosure of two mortgages, executed Janu- 
ary 4, 1910 — one upon the property of the Washington Northern Rail- 
road Company, hereinafter referred to as the "railroad company," 
and the other upon the property of the Oregon- Washington Timber 
Company — both given to the Mississippi Valley Trust Company, the 
first of which is now held by it and the second by it and its cotrustee. 
Union Trust Company, one of the plaintiffs herein. 

The railroad company's mortgage was given to secure bonds to the 
amount of $1,000,000, ail of which hâve been issued. The Oregon- 
Washington Timber Company's mortgage was given to secure $600,- 
000, in bonds. AU of the railroad company's bonds were purchased 
by the Oregon- Washington Timber Company, and $600,000 worth of 
thèse bonds were surrendered to the Mississippi Valley Trust Com- 
pany, as part of the security for the payment of the $600,000 of the 
Oregon-Washington Timber Company's bonds. The Oregon-Wash- 
ington Timber Company's mortgage provides that, upon the payment 
of any of its bonds, a like amount, par value, of the railroad company's 
bonds, so conveyed to the trust company, should be also canceled and 
returned to the railroad company, or delivered to it uncanceled, at the 
option of the railroad company. The $600,000 of the Oregon-Wash- 
ington Timber Company's bonds were sold. On the same date (June 
4, 1910), the Oregon- Washington Timber Company executed a second 
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mortgage to the same trustée to secure a bond issue of $400,000, sold 
by it to the railroad company, and also transferred to the railroad Com- 
pany, to secure the payment of the $400,000, a like amount of the rail- 
road company's bonds, which latter bonds are held by the trusteee. 
The second mortgage, in Uke manner, provides for the surrender of 
the railroad company's bonds, upon payment of those of the Oregon- 
Washington Timber Company. The railroad company and the two de- 
fendant timber companies, on March 1, 1912, gave a further mortgage 
to the défendant Crawford, as trustée, by which the railroad company 
assigned to him the said $400,000 second mortgage bonds of the Oregon- 
Washington Timber Company and the $1,000,000 of the railroad com- 
pany's bonds, the latter to be delivered upon their release under the 
prior mortgages. By an agreement between the railroad company and 
the Oregon-Washington Timber Company, the proceeds of the second 
mortgage bonds of the Oregon-Washington Timber Company, secured 
by the $400,000 of the railroad company's bonds, were to be used in 
building additional railroad lines, but were pledged to the trustée, 
Crawford, who, it is charged, had notice of the terms of this agree- 
ment. Thirty thousand dollars, only, of the Oregon-Washington Tim- 
ber Company's bonds hâve been paid. Upon which, $30,000 of the 
railroad company's bonds were released and delivered to the mortgagee, 
Crawford, uncanceled. 

The complainants ask, upon the decree, a détermination whether the 
$430,000 railroad company's bonds claimed by Crawford are equal in 
dignity, or postponed to the $570,000, held as security by complainants. 

The défendant Crawford, trustée, answers that a proposition made 
June 4, 1910, by the Oregon-Washington Timber Company was ac- 
cepted by the railroad company, the material parts of which proposi- 
tion were : 

"We understand that you are proposing to make certain extensions to your 
railroad (formerly owned by the Cape Horn Railroad Company), the resuit 
of which wlll be to increase our facilities for marketing the timber from our 
lands, in Skamanla county, Washington, and that you hâve authorlzed an 
issue of one million dollars ($1,000,000) par value flrst mortgage six per 
cent, gold bonds, dated the 4th day of June, 1910, due on the flrst day of 
May, 1028, and secured by a flrst mortgage on your railroad property. 

"We propose to buy from you the entire issue of one million dollars ($1,000,- 
000) par value of said bonds and pay you therefor four hundred thousand 
dollars ($400,000) par value of our bonds as hereinafter descrlbed, and the 
sum of five hundred and forty thousand dollars in money, said money to be 
used for the folio wing purposes: 

********** * 

"$125,000 to be used for the payment of the présent floatlng indebtedness 
of the Cape Horn Railroad Company. 

"$215,000 to be used for extensions, betterments and equipment to your 
railroad property. 

****••• •*«, 

"As a further considération for the sale to us of said one million dollars 
($1,000,000) of your bonds, and without any new or further considération, 
we agrée to sell and deliver to you four hundred thousand dollars ($400,000) 
par value six per cent, gold bond& Issue ri by us, dated the 4th day of June, 
1910, due serially $30,000 par value every six months, beginning May Ist, 
1922, the last $40,000 thereof maturing May Ist, 1928, and secured by second 
mortgage on our lands and timber in Skamania county, Washington, and 
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secured also by $400,000 par value of the $1,000,000 par value of bonds now 
proposed to be purehased by us from you; said $400,000 par value of our 
bonds so sold to you ; however, or the proceeds of the sale thereof, to be used 
by you only for future extensions, betterments or equipment to your railroad, 
after the expendlture of the said sum of $540,000 above mentioned. 

"The $1,000,000 par value of your bonds hereby proposed to be purehased 
by us are ail to be executed and delivered by you to the trustée in the 
mortgage seeuring the same, and to be by said trustée duly authenticated, 
and $600,000 par value thereof to be deposited with the Mississippi Valley 
Trust Company of St Louis, Missouri, to be by it held in trust as securlty 
under the terms of a certain first mortgage dated June 4, 1910, executed by 
us to said Mississippi Valley Trust Company to secure an issue of $600,000 
par value of 6% gold bonds issued by us, and the rematnlng $400,000 par 
value of your bonds hereby proposed to be purehased are to be deposited 
with the said Mississippi Valley Trust Company to be by It held in trust 
as security under the terms of a certain second mortgage dated June 4th, 
1910, executed by us to said trust company to secure an issue of four 
hundred thousand dollars ($400,000) par value second mortgage 6% gold 
bonds issued by us, which latter $400,000 par value second mortgage bonds 
are the bonds hereinabove agreed to be sold and delivered to you. 

"The said sum of $540,000 to be deposited as needed for the purposes 
mentioned above to your crédit at said Mississippi Valley Trust Company 
and to be pald out in checks signed by you and countersigned by said trust 
Company for said purposes." 

It is averred : That the $600,000 timber company bonds mentioned 
were sold to a syndicale, together with $999,300 par value of the cor- 
porate stock of the railroad company, for $540,000. That the members 
of the syndicale and trust company knew, at the time of the purchase, 
of the purposes to which, by the agreement, the money raised was to be 
applied. That a large portion of thèse bonds are still held by the 
members of this syndicale. That, instead of the money being expended 
as agreed, the proceeds of the sale of the bonds were spent, in part as 
f ollows : 

"$175,000 for the payment of timber lands acquired by the Oregon-Wasli- 
ington Timber Company from the Whltney estate. An amount in excess of 
$100,000, as this défendant belleves and charges to be the fact, in building 
camps and in buying additlonal logging equipment for the Oregon-Washing- 
ton Timber Company." 

— That the railroad company was withoul power to issue bonds for 
such purpose, but this was done by the trust company at the direction 
of the présent holders of the $570,000 bonds upon which suit is brought, 
$300,000 of which bonds are still held by the members of the syndicale. 
That complainanls are eslopped from sharing in the proceeds of the 
sale of the railroad company's properly to the extent of such unauthor- 
ized expenditure. 

This défendant further avers that in February, 1911, the Blazier 
Timber Company was incorporaled ; that subsequently the Iwo tim- 
ber companies and the railroad company aulhorized the exécution, by 
the Ihree companies, of two séries of notes; Séries A to consisl of 
$100,000, joint collatéral trust notes, séries B, of $150,000, joint col- 
latéral notes. Thèse notes were secured by an indenlure of the three 
companies to the Mississippi Valley Trust Company, conveying ail of 
the properly of the Blazier Timber Company and the railroad company, 
and assigned to the trustée the $400,000 second mortgage bonds of the 
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Oregon-Washington Timber Company and $400,000 of its own bonds, 
deposited as collatéral security for those of the timber company. 

The proceeds of the séries A notes were used as authorized; but 
it is alleged that the séries B notes were delivered to the syndicate for 
the purchase of the railroad company's stock, sold to the syndicate with 
the first mortgage bonds of the Oregon-Washington Timber Company ; 
that the stock was not sold to either of the three companies, but to J. 
E. Blazier, individually ; that the amount of thèse notes has been paid 
to the members of such syndicate by the railroad company and the 
Blazier Timber Company, for which purpose the funds of such com- 
panies hâve been unlawfully diverted. Thèse transactions are alleg- 
ed as an offset herein. To hâve an accounting of such funds, défend- 
ant asks that the members of the syndicate be brought into the suit, or, 
if beyond the jurisdiction, that they be denied the right to participate 
in the proceeds of the sale upon f oreclosure herein. 

The motion to strike is directed to the foregoing allégations of the 
answer. 

[1] The mortgage to the défendant Crawford expressly recognizes 
the priority of the mortgages being f oreclosed herein and the $600,000 
of bonds issued thereunder. As a subséquent mortgagee, the défendant 
Crawford is estopped to deny such priority. 

"At the time this thlrd mortgage was executed, and thus made subject 
to the second mortgage bonds, ail thèse bonds had been negotiated by the 
company, and were in circulation, in the business community. They were 
ail negotiated in the months of September, October, November, and Decem- 
ber, JS57. Thls the company, of course, well knew at the time of the exécu- 
tion of the third mortgage, and knew, also, of the circumstances attend- 
ing the negotiation of them. They had received and were in the enjoyment 
of the avails of them, and with this knowledge, and under thèse circum- 
stances, the third mortgage, and the bonds issued under it, were made in ex- 
press terms subject to the payment and satisfaction of the bonds issued 
under the second. AU persons, therefore, taking thèse third mortgage bonds, 
or coming in under the mortgage, took them and came in with a fuU knowl- 
edge that the mortgagor had made the security subject to the prior lien and 
indebtedness. Even if there had been any valid objection to thèse bonds 
under the second mortgage, It was compétent for the obliger to waive them, 
and no better proof could be furnished of the waiver than the acknowledg- 
meut of the fuU indebtedness, by making the subséquent security subject 
to it. This was a question that belonged to the obliger to détermine for 
himself when giving the third mortgage; but, besides this, what right bave 
those coming in under it to complain? They come in with full notice of the 
acknowledgment of the indebtedness and previous lien ; and, especially, what 
right bave the Milwaukie and Minnesota Company to complain, who pur- 
chased the equity of rédemption through Barnes, their agent, subject to, 
the previous incumbrances of $1,000,000. They bave the beneflt of that in- 
cumbrance by an abatement of that amount in the price of the purchase." 
Bronson v. La Crosse Railroad Co., 2 Wall. 283, at page 311 (17 L. Ed. 725) ; 
Jérôme v. McCarter, 94 U. S. 734, 24 L. Ed. 136. 

[2] Clearly the matters set up do not amount to payment of the 
bonds. To constitute payment something of agreement, or consent, 
actual or constructive, as to the application of crédits, either on behalf 
of the trust company, or the bondholders, or the mortgagor would be 
necessary. Consent of the mortgagor might take the form of asking the 
application of payment of the funds theretofore wrongfully diverted 
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or misappropriated, but where one claims through the debtor, such 
consent in some form is essential. 

[3] The diversion of the funds from their authorized purpose is 
not a failure of considération. The $540,000 agreed to be paid for the 
bonds was the considération therefor. It was paid and received by 
the mortgagor, and, if the agreement collatéral to the mortgage between 
the railroad company and the Oregon- Washington Timber Company, 
as to its expenditure, was violated and more money expended for the 
benefit of the timber company than agreed, it cannot be said to be a 
failure of considération for the bonds or mortgage securing them. 
When the money was paid for the bonds, the bondholders were not 
thereafter concerned or responsible for its disposition. If they were 
subsequently guilty of misconduct — having acquired the bonds in good 
faith — and not acting in a fiduciary relation thereto, it would not 
avoid the bonds, but be the subject-matter of an independent cause of 
action. 

[4] Considering the matters set up in the answer as in the nature 
of a set-off or counterclaim, and putting to one side the question wheth- 
er they are of such a nature as to warrant their pleading by the proper 
party, under Equity Rule 30 (198 Fed. xxvi, 115 C. C. A. xxvi), yet 
it is clear that they are causes of complaint which concern the railroad 
company in the one instance, and the railroad company and the Bla- 
zier Timber Company in the second instance, and that Crawford, as a 
subséquent mortgagee, does not control them; that they are not as- 
serted by the holder of the right of action thereunder, if any. 

"Mutual cross-demands do not, as . a gênerai rule, extinguisli each other 
by tlie mère opération of the law regulatlng set-offs, witliout the acts of the 
parties, and a défendant holding a claim against plaintiff is not compelled 
to avail himself of it, but lias the option of pleading the same by way of 
set-ofC in an action against him, or of making it the ground of an independent 
action, and the rule is the same in regard to recoupment and counterclaim; 
and plaintifï bas no option or power to requlre him to do so, or to apply 
the subject of the set-otï as a payment on his demand, in the absence of any 
agreement authorizing such application." 34 Cyc. 75S. 

The allégations that the debtor companies are insolvent are not suf- 
ficient to warrant the court in giving to a particular créditer, where 
there may be many interests affected, the right to speak and make élec- 
tion for the alleged insolvents. 

[5] The défendant urges that his défense is not controlled by the 
foregoing reasons, because of the fact that, while his mortgage, execut- 
ed by the three défendant companies',- expressly recognized the priority 
of the mortgages herein sought to be foreclosed and the bond issues 
thereunder, yet, as part of his security, there were assigned to him the 
railroad company bonds held by complainants, to be delivered to him as 
they were, from time to time, surrendered, under the terms of the first 
mortgage; that therefore défendant, as a holder of bonds secured by 
the first mortgage of the railroad company, is not estopped to question 
the amounts due other bondholders of the same issue. This position 
is un,tenable. Défendant cannot now be considered as the innocent 
holder of negotiable paper before maturity, for he did not come into 
possession of the bonds at the time he parted with his money. He bas 
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not possession now of the bonds. They are in the possession of com- 
plainants to secure another's claim. But $30,000 of them hâve been 
released. Défendant can hâve no right to them until they are released. 
2 American & EngHsh Encyc. of Law (2d Ed.) 310; 7 Cyc. 926; Hui- 
ler V. Pondir, 55 N. Y. 325, 335, 14 Am. Rep. 259. To accompHsh their 
surrender may take the entire property securing them, and, so far as 
the first bond issue is concerned, he gets them, if at ail, after they 
hâve matured and, in efïect, been paid. 

It is not necessary to consider whether, under the circumstances of 
this case, the railroad company's bonds are held as collatéral security, 
or otherwise. The efïect upon this défense is the same. The récogni- 
tion by an unsecured creditor of the right of the debtor, upon payment, 
to obtain, uncanceled, the written évidence of the debt would justify the 
conclusion that such unsecured creditor contemplated the effective re- 
issue of such obligation. But that is not this case. 

The railroad company was interested in having its bonds surrender- 
ed to it, and not surrendered to the timber company, the party pledging 
the railroad company's bonds, and, ordinarily entitled, upon the pay- 
ment of its debt, to a surrender of the collatéral securing it. By the 
surrender of its bonds to the railroad company, the size of its debt was 
lessened. To say it might, at its option, receive thèse bonds uncancel- 
ed would get around, so far as the parties to the agreement are con- 
cerned, the reasoning embodied in that Une of décisions holding that 
their surrender would absolutely extinguish them for ail purposes, as 
évidences of existing obHgations. In re Burton (D. C.) 29 Fed. 637. 
But, in the absence of a more clearly expressed intention than appears 
in the first mortgages, it could not fairly be assumed that it was in- 
tended that the surrendered bonds, if reissued, should assume even 
rank with those not surrendered. The prior creditor is entitled to its 
security to the full from both mortgagors, and this right is undimin- 
ished until its debt is fully paid. N. Y. Security & T. Co. v. Equitable 
Mortgage Co. (C. C.) 77 Fed. 64. 

If the money paying the timber company's bonds was realized from 
the property of the railroad company, and a railroad company bond 
was surrendered and reissued of equal rank with those unsurrendered, 
the security for the remaining bonds would be lessened and diluted. 
Such a proceeding would effect a partial release of the mortgage. By 
surrendering, or agreeing to surrender, to the obligor uncanceled bonds 
discharged from the mortgage securing them, no right under the mort- 
gage is assigned or given. By that transaction, they are severed and 
separated from the mortgage, originally securing them, and, unless 
some innocent purchaser, ignorant of thèir reissue, held them for val- 
ue, they could not again be held to share under the lien of the mort- 
gage. 

Whether such circumstances would affect such reinstatement of such 
bonds under the mortgage, it is not now necessary to détermine ; but, 
if such was the resuit, it would primarily dépend upon équitable prin- 
ciples not hère présent. Under the circumstances of this case, to war- 
rant such an effect, the language should be clear and positive. 

Whatever the effect of the reissue of thèse bonds to Crawford, on 
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debts, contracted subséquent to the first mortgage and prior to their 
delivery, may be, every reason is against their being held of equal 
rank with unpaid and unsurrendered bonds of the same issue. 
Ail of the matters moved against will be stricken. 



In re KKETZ et al. 

(District Court, W. D. Washington, S. D. Aprll 9, 1914.) 

No. 1206. 

1. Bankeuptct (§ 408*) — Refusai, or Dischabqe — False Statements to Ob- 

TAIN Ceedit. 

Under Bankruptcy Act July 1, 1898, c. 541, § 14, 30 Stat. 550 (U. S. 
Comp. St 1901, p. 3427), as amended by Act June 25, 1910, c. 412, § 6, 
36 Stat, 839 (U. S. Comp. St. Supp. 1911, p. 1496) authorizing the dis- 
charge of a bankrupt unless he bas obtained property on crédit upon a 
materially false statement in writing, made to any person or his repré- 
sentatives for the purpose of obtalning crédit from such person, a false 
statement to a mercantile ageney does net prevent a discharge, In the 
absence of any showlng that the ageney was a représentative of any créd- 
iter, or that the représentation to the ageney was communicated to or 
relied upon by any créditer. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 732-736, 759, 
762, 763 ; Dec. Dig. § 408.*] 

2. Bankkuptct (§ 405*) — Refosal oï Dischaeqe — False Statements to Ob- 

TAiN Crédit. 

Under Bankruptcy Act July 1, 1898, c. 541, § 14, 30 Stat. 550 (U. S. 
Comp. St 1901, p. 3427) as amended by Act June 25, 1910, c. 412, § 6, 36 
Stat. 839 (U. S. Comp. St. Supp. 1911, p. 1496», relative to refusing a dis- 
charge because of false statements made to obtain crédit, creditors may 
object to the discharge of a bankrupt because of a false statelnent made 
to another créditer, vvho does not object to the discharge for the pur- 
pose of obtalning crédit from the nonobiectlng créditer. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 709-711; 
Dec. Dig. § 405.*] 

8. Bankeuptcy (§ 413*) — Objections to Disciiaege — Vebification. 

Where the spécifications of objections to a bankrupt's discharge were 
filed October 20th, and no objection was made to the sufflciency of the 
vérification until the beglnning of the taking of testlmony before a spé- 
cial master on December 2d, when It was agreed that the objection should 
be made to the district judge, and the testlmony was taken and brlefs 
were filed up to and includlng December 6th, upon whieh day the prési- 
dent of one of the objecting creditors verified the spécifications, his véri- 
fication was in time, and it was immaterial whether the original vérifica- 
tion was sufflclent. 

[Ed. Note.— For other cases, see Bankruptcj Cent. Dig. §§ 712-718, 725, 
727 ; Dec. Dig. § 413.*] 

In Bankruptcy. In the matter of Thore W Kretz and another, co- 
partners doing business as the Hoquiam Hardware & Supply Com- 
pany, bankrupts. On exceptions to the spécial master's report. Re- 
port disapproved, and discharge denied. 

Morgan & Brewer and W. E. Campbell, both of Hoquiam. Wash., 
for objecting creditors. 

Charles W. Smith, of Hoquiam, Wash., for bankrupts. 

•For other cases see same topic & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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CUSHMAN, District Judge. This matter îs before the court upon 
tlie exceptions o£ certain creditors to the spécial master's report, rec- 
ommending that the creditors' objections to the bankrupts' discharge 
be net allowed, with costs against the creditors. The character of the 
issue is fully disclosed by the master's report. 

"The proof shows that the bankrupts made statements to the Bradstreet 
Company and E. G. Dun & Co. as to their financial condition. Thèse state- 
ments were materially false, in that they did not own real estate to the 
amount mentioned in thèse statements to the mercantile agencies. In one of 
thèse statements the bankrupts listed notes and accounts recelvable, actual 
value, at $5,000. This also was false. On November 21, 1911, the bankrupts 
made a statement entitled 'Confldential Statement made to Western Hard- 
ware & Métal Company, Seattle, Washington, by Hoquiam Hardware & Supply 
Company.' This statement was materially false, In that the bankrupts did 
not own real estate (store building and lot) of the value of $2,500. The tes- 
timony of the bankrupts shows that the statement to the Western Hardware 
& Métal Company, of Seatle, Wash., was made for the purpose of obtainlng 
crédit, and that crédit was actually obtained from the Western Hardware 
& Métal Company after this statement had been furnished. There is no évi- 
dence that the statements furnished the mercantile agencies, R. G. Dun & Co. 
and the Bradstreet Company were furnished by the bankrupts with a vlew 
of obtainlng crédit, or that any crédit was ever actually extended to the 
bankrupts on the basls of thèse false statements. The Western Hardware & 
Métal Company Is not one of the objecting creditors in this proceeding. The 
only question with respect to false statements is whether or not the making 
of a false statement to a mercantile agency is a bar to a discharge, and 
whether or not the making of a false statement to an individual, with a view 
to obtainlng crédit, and on which crédit was actually subsequently extended, 
Is such a matter as can be taken adyantage of by other creditors, where the 
créditer to whom the statement was made makes no objection to the granting 
of the discharge. The act prevents a discharge where any bankrupt bas ob- 
tained property on crédit from any person upon a materially false statement 
In writing, made to such person for the purpose of obtainlng such property 
upon crédit. 

"In re Foster (D. C), reported in 186 Fed., at page 254, deflnitely décides 
that the furnishing of a false statement to a mercantile agency is not such a 
statement as was contemplated by the provision of the Bankruptey Act just 
rel'erred to, and In conclusion of his flndings, Référée West in that case made 
use of the folio wing language: 

" 'It is indeed unfortunate that a bankrupt may make false statements 
of his financial condition to a mercantile agency, and that a créditer, relying 
upon the faith of such a statement, may not succeed in defeating a dis- 
charge because of such a statement, but such Is the law.' 

"As to the report furnished the Western Hardware & Métal Company, I 
find that while that statement was materially false, and was such a statement 
as .would fall within the provisions of the Bankruptey Act before referred to, 
the only credltor in a position to take advantage of this false statement is 
the créditer to whom it was made, and who relied thereon and extended 
the crédit; and, inasmuch as the Western Hardware & Métal Company is 
not a party to this proceeding as an objecting créditer, this ground of ob- 
jection is not available to the objecting creditors, and that spécification must 
be denied." 

The objecting creditors rely upon the following authorities: In re 
Harr (D. C.) 143 Fed. 421 ; In re Shaffer (D. C.) 169 Fed. 726; Gilpin 
V. Nat'l Bank, 165 Fed. 607, 91 C. C. A. 445, 20 L. R. A. (N. S.) 1023; 
Talcott V. Friend, 179 Fed. 676, 681, 103 C. C. A. 80, affirmed 228 U. 
S. 27, 33 Sup. et. 505, 57 L. Ed. 718 ; Loveland on Bankruptey (4th 
Ed.) vol. 2, 1323, § 730; Act of 1903, § 14, Subd. 3. 
212 F.— 50 
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The bankrupts rely on the foUowing cases : In re Poster (D. C; 
186 Fed. 254; In re Russell, 176 Fed. 253, 100 C. C. A. 77; Novick 
V. Reed, 192 Fed. 20, 112 C. C. A. 408; In re Miller (D. C.) 192 Fed. 
730; In re Blankfein (D. C.) 97 Fed. 191 ; In re Richards (D. C.) 103 
Fed. 849; Chapter 5, § 14, Bankruptcy Law of 1898. 

The Bankruptcy Act of 1898 contained no provision touching this 
question. The act of 1903 provided : 

"Xhe judge shall ♦ * * discharge the applicant (the bankrupt) unless 
he has • * * (3) obtained property on crédit from any person upon a ma- 
terially false statement in writlng made to such person for the purpose of ob- 
taining such property on crédit. * * * " Act Feb. 5, 1903, c. 487, i 4, 32 
Stat. 79T (U. S. Comp. St. Supp. 1911, p. 1496). 

The act of 1910 provides: 

" • * • (3) Obtained money or property on crédit upoû a materially false 
statement in writlng, made by hlm to any person or hls représentative for the 
purpose of obtaining crédit from such person. » • » » Act June 25, 1910, 
c. 412, § 6, 36 Stat. 839 (U. S. Comp. St Supp. 1911, p. 1496). 

[ 1 ] As the false représentations under the last act must be made to 
the person, or the représentative of the person, from whom money or 
property was obtained on crédit, w^ithout a finding or évidence that the 
mercantile agencies were, in some sensé, the représentatives of a cred- 
itor from whom money or property was obtained, or the représenta- 
tions made to them were, in some way, communicated to the creditor, 
or relied upon by the creditor, the report of the master is approved as • 
to the insufficiency of the objection to discharge, so far as based upon 
the false représentations made to the commercial agencies. 

[2] The objecting creditors were clearly parties in interest, and 
therefore entitled to object, under the statute, to the discharge, for 
the statute reads that the false statements, if made to "any person," 
prevent discharge, and are therefore suiÏLCient to require the refusai of 
the bankrupts' discharge, although not made to one of the objecting 
creditors. In re Harr (D. C.) 143 Fed. 421 ; In re Miller (D. C.) 192 
Fed. 730, at 733; Talcott v. Friend, 179 Fed. 676, at 681, 103 C. C. 
A. 80, affirmed 228 U. S. 27, 33 Sup. Ct. 505, 57 L. Ed. 718; In re 
Shaffer (D. C.) 169 Fed. 724, at 726 ; Gilpin v. Nat'l Bank, 165 Fed. 
607, 91 C. C. A. 445, 20 L. R. A. (N. S.) 1023 ; Collier on Bankruptcy 
(9th Ed.) 350B ; Black on Bankruptcy, 665, note 42. 

In re Burke, Fed. Cas. No. 2,157, 4 Fed. Cas. page 731, was one 
construing a provision of Act March 2, 1867, c. 176, 14 Stat. 517, ând 
is therefore of a less controlling character than the f oregoing. 

[3] As shown by the spécial master's report above, this matter was 
disposed of upon its merits. The bankrupts now object to the consid- 
ération of the question upon its merits, contending that the objections 
to the discharge are defective, in that they were sworn to by the at- 
torney of the creditors, with no power of attorney on record authoriz- 
ing him to make affidavit for them. 

The spécifications were filed October 20, 1913. No objection was 
made to the sufficiency of the vérification until the beginning of the 
taking of testimony, December 2, 1913, upon which objection it was 
agreed by the attorneys for the bankrupts and the objecting creditors 
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that this objection should be made to the District Judge. Thereupon 
the testimony was taken. Briefs were filed up to and including the 
6th day of December, 1913, upon which day the président and mana- 
ger of F. G. Poster Company, a corporation, one of the objecting 
creditors, verified the spécifications of objections. The report of the 
spécial master was filed on the 24th day of February, 1914. Without 
ruiing on the sufficiency of the original vérification, or that of the power 
of attorney to authorize such vérification, I am of the opinion that, un- 
der the proceedings in this cause, the vérification by the président of 
the above-named company w^as in time. Collier on Bankruptcy (9th 
Ed.) 329D. 

The spécial master's report is disapproved, as above indicated, and 
the discharge and costs will be denied. Leave will be denied the West- 
ern Hardware & Meta! Company to now file its objection to dis- 
charge. 



In re WENATCHEE HEIGHTS ORCHARD CO. 

(District Court, W. D. Washington, N. D. Aprll 3, 1914.) 

No. 5025. 

1. Bankeuptct (§ 272*) — Administration op Estate — Expendittjbe of 

FUNDS BY TETJSTEE. 

Where a banlîrupt orchard company platted certain Irrigable land and 
sold the same for orchards, agreeing to plow the ground, plant the orch- 
ards, cultivate and irrigate the same, and pay taxes until the priée was 
fully pald or the purchasers had taken possession, and before banlîruptcy 
certain judgments were recovered against the bankrupt by purchasers 
because of a shortage of water, and other purchasers had filed large 
clainis for damages for the same reason, a pétition by the trustée, repre- 
senting that such clalms, which were unliquidated, had been filed in ex- 
cess of $100,000, and stating that In hls opinion It would be to the best 
interests of a large majority of the persons interested in the estate if ad- 
ditional water stocl^ and water riglits could be purchased on condition 
that the unliquidated claims for damages should be released, was Insufii- 
cient to warrant an order authorizing the expenditure of the funds of 
the estate to purchase further water rlghts. • 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 572, 573 ; 
Dec. Dig. § 272.*] 

2. Bankruptcy (§ 249*) — Oechards — Cultivation bt Bankbupt — Continu- 

AKCE BY Trustée. 

Where a bankrupt orchard company had contracted to plow, plant, cul- 
tivate, and irrigate orchards on tracts sold by It until the purchase price 
was paid or the purchasers had taken possession, but at the time bank- 
ruptcy intervened the bankrupt was the owner of only one of such con- 
tracta, its interest in the remainder having been assigned to others, and 
the trustée, with the consent of ail the creditors, did the work necessary 
for the cultivation of the orchards during 1913, he was not justifled in 
further culUvating the land against the objection of a créditer. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 847; Dec. 
Dig. § 249.*] 

3. Bankruptcy (§ 314*) — Taxes — "Owing by Bankrupt." 

Bankruptcy Act, July 1, 1898, c. 541, § 64a, 30 Stat 563 (U. S. Comp. 
St. 1901, p. 3447), provides that the court shall order the trustée to pay 
ail taxes legally due and owing by the bankrupt in advance of payment 

•For other cases see same topio & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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of divldends to credltors, etc. Beld, that where a bankrupt orchard Com- 
pany transferred contracts for the purchase of orchard tracts, agreeing 
that, in case of forfaiture by reason of the purchasers' failure to pay 
the priée, the banlcrupt would deed the tract or tracts to whom the as- 
signée mlght elect, the title to the land remained in the bankrupt ; and 
hence, taxes assessed against the land during such period were "owing 
by the bankrupt," within such section, and payable by the trustée, though 
according to the state law the remedy for the collection of taxes was 
enforceable only against the land. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 469-473, 478, 
483-^87, 489, 490 ; Dec. Dig. § 314.*] 

4. Taxation (§ 79*) — Assessment — "Owner." 

Rem. & Bal. Code, Wash. § 9113, provides that, In assessing real es- 
tate, the assessor shall make out a complète list of ail lands or lots sub- 
ject to taxation, showing the names of owners if known to him, and, if 
unknown, shall be so stated. Held, that the word "owner" slguliies the 
owner of an estate In possession at the tinie of assessment, and not a prier 
owner, or the owner of an estate in expectancy, or of any executory or 
contingent interest. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 139, 166; Dec. 
Dig. § 79.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5134-5151 ; 
vol. 8, p. 7744.] 

6. Taxation (§ 509*) — Patment of Taxes — Maeshalin» Assets. 

While the marshaling of assets may be decreed between individuals 
and between governments and public corporations, a state will not be 
delayed, hindered, or embarrassed in obtaining its revenues thereby nor 
directed to pursue another to obtain them at the pétition of an indivldual. 

[Ed. Note. — For other cases, see Taxation, Cent Dig. §§ 943-945 ; Dec. 
Dig. § 509.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of the 
Wenatchee Heights Orchard Company. On pétition to review orders 
of the référée with référence to certain claims for damages against 
the bankrupt for failure to furnish water for irrigation to the holders 
of certain orchard contracts, and for the payment of taxes. Modified. 

Walter Schaffner and Raymond D. Ogden, both of Seattle, Wash., 
for trustée. 

Harry E. Wilson, of Seattle, Wash., for H. P. Johnston and others. 

Geo. H. Bailey, of Seattle, Wash., for F. E. Reyes. 

H. C. Belt and Corwin S. Shank, both of Seattle, Wash., for S. V. 
Wells. 

McClure & McClure, of Seattle, Wash., for G. Beninghausen. 

Alexander Stewart and W. P. McElwain, both of Seattle, for W. 
P. Mcllvain. 

Douglas, Lane & Douglas, of Seattle, for James H. Douglas. 

CUSHMAN, District Judge. This matter is before the court upon 
pétition to review two orders of the référée. The same proceeding has 
been considered, in other phases, upon former hearings. 204 Fed. 
674, and décision of December 3, 1913, 209 Fed. 84. The bankrupt, 
upon its organization, acquired some 1,200 acres of land near Wenat- 
chee, Wash., together with shares of stock in an irrigation company. 
The land was largely platted into 5 and 10 acre tracts, devoted to 

•For other cases see same toplc & § numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the cultivation of orchards, and sold under contracts, a portion of 
which hâve been fully paid eut and deeds given. A considérable num- 
ber of the contracts are still outstanding. Under thèse contracts, the 
grantor, the bankrupt, was to plow the ground, plant the orchards, 
cultivate, irrigate, and care for them and pay the taxes until the pur- 
chase price was fully paid, when deeds would be given. The purchas- 
ers under thèse contracts complain that less water is being furnished 
than agreed. After the obtaining of certain judgments for damages, 
on account of the shortage of water, bankruptcy intervened. A péti- 
tion was denied by the référée, which asked for the expenditure, by 
the trustée, of funds of the estate to comply with the order of the 
Public Service Commission of the State of Washington, requiring the 
now bankrupt to increase the supply of water for irrigation of the land 
sold by it. This court heretofore sustained the referee's order, and the 
cause is now before the Court of Appeals of this circuit. 

[1] Upon the former proceeding it was asked that thèse funds be 
expended in impounding further water by increasing the height of the 
dam of the irrigation company, which was urged as the only practica- 
ble means of complying with the Commission's order. The présent 
pétition asks the référée to authorize the expenditure of the funds of 
the estate for the purchase of further water rights. 

To the présent pétition the créditer Wells objects. The nature of 
his interest in and past relations with the bankrupt are disclosed in 
the court's former opinion. 209 Fed. 84. 

The court is asked to distinguish the présent matter from that for- 
merly considered, as a justification for which the présent pétition asks 
for the purchase of water rights, to be used in effecting the settlement 
of unliquidated claims for damage on account of the failure of the 
bankrupt to furnish the amount of water promised under the contracts 
of sale. To this end, the pétition recites: 

"ïour petitioner further représenta that a large number of claims hâve 
been filed by the purchasers of property from the said bankrupt, demanding 
damages for the failure of the bankrupt company to supply sufficlent water 
as provlded for by the contracts hereinbefore mentloned, that said claims now 
flled are unliquidated, and that the amount claimed thereunder is in excess 
of $100,000. 

"Your petitioner further représenta that in his opinion the hearing upon the 
liquidation and allowance of the unliquidated claims for damages hereinbe- 
fore referred to will consume a large amount of time, and will entail a large 
expense upon this estate ; that in the opinion of the trustée it would be to the 
best interests of a large majority of the persons interested in said estate 
if the additional water stock and water rights hereinabove referred to could 
be purchased upon the condition that the unliquidated claims for damages 
should be released ; that your petitioner believes that it is essential for a 
proper administration of said estate that the question as to whether or not 
your petitioner shall purchase any additional water stock or rights should 
be speedily determined." 

Thèse allégations, even when supplemented by the full record of 
the proceeding, are clearly insufficient to warrant the making of the 
order asked. The referee's order denying this pétition is approved 
and sustained. 

The further order of which a review is asked, refused, ùpon the 
trustee's pétition for instructions, to direct him to pay the taxes upon 
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and cultivate for the season 1914 the lands under sale cpjitracts. The 
bankrupt sold the tracts of its platted lands under contracts providing 
for monthly payments over a period of from five to seven years, the 
bankrupt to care for, cultivate, and irrigate the lands and to pay ail 
taxes and assessments levied thereon, until the lands were paid for, 
unless the purchaser should elect to take possession thereof. The pur- 
chase price of many of the tracts has been fuUy paid and deeds hâve 
been given; but, in a large numbèr of casesj the price has not been 
fuUy paid, in which cases the lands hâve been in the successive pos- 
session of the bankrupt, its receiver and the trustée herein, and up 
to this time hâve, by them, been cultivated and irrigated, according to 
the terms of the contracts. During the season 1913 the trustée did 
this work with the consent of ail of the creditors. The creditor Wells 
objects to its being further done by the trustée. The trustée repre- 
sents that the costs of such work will equal the crop return accruing 
to the estate. A large amount of gênerai taxes are due, and in great 
part delinquent, exceeding, upon the lands covered by the contracts, 
$3,000. At the time of filing the pétition for adjudication, the bank- 
rupt was the owner of only one of thèse contracts; its interest in 
the remainder having been assigned to others, who joined in the péti- 
tion for review. 

[2] In the assignrnent of the contracts, it was provided that the 
bankrupt should, notwithstanding the assignments, perform ail of the 
conditions of the original contracts, which would include the cultiva- 
tion, irrigation, and payment of the taxes until full payment for the 
lands was made. It is clear, under the foregoing conditions, the fur- 
ther cultivation of the lands by the trustée is not justifîed. The care 
and cultivation of the tracts by those separately interested therein 
should not only produce substantially greater material benefits, but 
be more equitaÎDle to ail parties interested in the estate. 

[3] The statute concerning taxes provides: 

"The court shall order tlie trustée to pay ail taxes legally due and owing 
by the bankrupt to the United States, state, county, district, or municiiiality 
in advance of the payment of dividends to creditors, aud upon filing the re- 
ceipts of the proper public offlcers for such payment he shall be credited witli 
the amount thereof, and in case auy question arises as to the amount or 
legality of any such tax the same shall be heard aud determiued by tlie 
court." Section 64a. 

The effect of the sale of the contracts and the subséquent assign- 
ments is that the bankrupt, having contracted to deed to the several 
purchasers the platted tracts vidien the full contract price was paid, 
thereafter, upon the assignrnent of its interest under thèse contracts, 
agreed, in case of forfaiture under any contract by reason of failure 
to pay the purchase price of the land, that it would deed such tract, 
or tracts, to whom the assignée of its interest thereunder might elect, 
and to that end executed deeds in blank for that purpose, placed in 
escrow, with power of attorney to complète by filling the blanks. This 
arrangement clearly leaves the title to the property in the bankrupt. 

The taxes are owing by the bankrupt. It is argued that they were 
not owing, that the lands owed the taxes, and that they were no more 
owing by the bankrupt than they were by the contract holders, and 
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the assignées of the bankrupt, entitled to its iriterest under the con- 
tracts. The language of the statute "any taxes owing by the bank- 
rupt," is to be interpreted according to its ordinary meaning when 
used in this connection. The bankrupt owes thèse taxes as between 
the parties, for, under thèse contracts, it promisëd and agreed to cul- 
tivate the lands and pay the taxes. 

The exemptions allowed by law to churches, hospitals, and other 
similar institutions, as well as to heads of famihes, to a certain amount, 
shows that the ownership of property has some effect upon the amount 
owing, even though a personal judgment may not be recovered against 
the owner for the taxes. 

[4] The Washington law provides that, in assessing real estate, the 
assessor shall make out a "complète list of ail lands or lots subject to 
taxation, showing the names and [of] owners, if t.o him known, and 
if unknown, so stated." Rem. & Bal. Code, § 9113; Pierce's Code 
1912, tit. 501, § 115. 

"Owner," as used in this connection, signifies the owner of an es- 
tate in possession at the time of the assessment, and not a prior own- 
er, or the owner of an estate in expectancy, or any executory or con- 
tingent interest. Hopper v. Malleson's Ex'rs, 16 N. J. Eq. (1 C. E. 
Green) 382, 387. The légal title and right of possession in the lands 
taxed hère at the time of filing the pétition were in the bankrupt. 

Form should not be allowed to obscure the substance. Property is 
assessed to the owner. If it is so, and the assessment créâtes a lien 
against his property, out of which payment can be compelled, of what 
use is it to argue that the owner does not owe the tax ? As language 
is ordinarily understood, the owner of property, to whom it is assessed, 
owes the tax, whether the remedy given for its collection is solely 
confined to his taxed property or not. If he does not owe the tax, 
no one does. Hecox v. Teller County, 198 Fed. 634, 117 C. C. A. 
338. Even where the remedy for the collection of a debt is entirely 
taken away, as by the exemption from suit of the sovereign, the stat- 
ute of limitations, or a discharge in bankruptcy, one may still be said 
to owe the debt, payment of which cannot be enforced. 

[5] The arguments opposing the payment of the taxes as doing vio- 
lence to equities in favor of the gênerai creditors lose sight of the 
reason for the statute, which must afford the safest guide to its in- 
terprétation. While the marshaling of assets may be decreed between 
individuals and between governments and pubhc corporations, which 
are instrumentalities of government, yet a state will not be delayed, 
hindered, or embarrassed in obtaining ite revenues or directed to pur- 
sue another to obtain them, at the pétition of an individual. 

This is but the effect of a gênerai rule of public policy, f avoring the 
state in the collection of its revenues. Summary remédies are pro- 
vided for its collection, where an individual would hâve to proceed 
in limine. The strength of this policy overrides ordinary equities. 

The national government, by the foregoïng provision of the bank- 
ruptcy law, while taking the administration of insolvent estâtes from 
the control of the state, recognized its obligation not to impede, by 
such administration, a state in the collection of its revenues, and to 
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that end made the positive provision for payment in the above section. 
The mandatory language of the section (64a) recognizes a comity 
that would not require the assertion by the state of its claim for taxes 
in ail cases to warrant the order for their payment; but a suggestion 
that taxes are owing by one interested in the estate should be suffi- 
cient. 

"It is the duty of the court, not only to respect thls paramount right (to 
taxes) and to make no order for distribution of assets in custodia legis, ex- 
cépt in subordination thereto, but also to malîe sueh orders as will compel 
the receiver to discharge this obligation." 34 Cyc. 347. 

"It is not necessary for the public authoritles to appear In a, court of 
bankruptcy as ordinary claimants. They hâve no right in the administration 
as creditors, and no voice in the sélection of trustée, and the liability for 
taxes is in no way affected by the discharge of the bankrupt. On the other 
hand, the duty of affirmative action rests upon the 'court of bankruptcy. It 
is the duty of the trustée to ascertain from the public records the amount 
due for taxes and bring the matter to the attention of the court, and there- 
upon it is the duty of the court to order their payment if there are suffl- 
cient funds in the estate for that purpose." In re Kallak (D. C.) 147 Fed. 
276 at 277 

"And section 1, 30 Stat. 544 (U. S. Comp. St. 1901, p. 3419), déclares that 
the word 'debt' shall include any debt, demand, or claim provable in bank- 
ruptcy. Of course, a tax Is provable In bankruptcy. It thus appears that 
taxes legally due and ovping by the bankrupt must be paid before distribution 
to creditors, and the Injunction of section 64 is that the court 'shall order' 
the trustée to pay them. It seems to be the duty of the court to require 
such payment, even though no claim for the same shall hâve been presented 
In the manner or within the time prescribed by the bankruptcy act for the 
filing of claims. It is true that section 64 does not, in express words, refer 
to taxes assessed or becoming due after the institution of bankruptcy proceed- 
ings. But it is settled law that the bankrupt's estate is taxable vchile it is 
in the hands of the bankrupt's trustées." In re William F, Fisher & Co. 
(D. C.) 148 Fed. 907, at 912. 

The conclusion reached finds further support in the following cases : 
In re Tilden (D. C.) 91 Fed. 500; City of Wacb v. Bryan, 127 Fed. 
79, 62 C. C. A. 79; City of Chattanooga v. Hill, 139 Fed. 600, 71 C. 
C. A. 584, 3 Ann. Cas. 237; In re Baker, 1 Am. Bankr. Rep. 526. 

The referee's order is modified to conform to the foregoing. 



THE CASTENET. 
(District Court, N. D. New York. March 2, 1914.) 

Maritime Liens (§ 37'*) — Suit foe Bnforcement — Validity and Pbiorities. 

Varions claims for liens on a libeled steamer for wages, supplies, and on 
mortgages eonsidered, and determined, with their priorities. 

[Ed. Note. — For other cases, see Maritime Liens, Cent Dlg. §§ 58-70; 
Dec. Dig. § 37.*] 

In Admiralty. Suit by Walter L. Visger, Walter S. Visger, and 
Kenneth Visger, by his guardian ad litem, against the steamer Cas- 
tenet, to recover seaman's wages. Decree establishing and foreclosing 
liens. 

White & Stanley, of Buffalo, N. Y., for libelants. 

John Conboy, of Watertown, N. Y., for George H. Burtch, lienor. 

•For other cases see same topic & § numbbk In Dec & Am. Digs, 1907 to date, & Rep'r Indexes 
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RAY, District Judge. Carrie E. Visger is the wife of Walter L. 
Visger and the mother of Walter S. Visger and Kenneth Visger, the 
libelants, and the owner of the steamer Castenet running for several 
years among the Thousand Islands, St. Lawrence river, a vessel some 
110 feet in length and of 16-foot beam, measuring some 54 tons. 

On or about August 1, 1910, Carrie E. Visger borrowed of Francis 
Wilson of Philadelphia, Pa., the sum of $1,500, the payment of which 
was secured by a first mortgage on the Castenet. September 1, 1910, 
$300 was paid thereon, and no other payments hâve been made. This 
mortgage draws interest at the rate of 6 per cent. On the same day, 
August 1, 1910, Carrie E. Visger gave a second mortgage upon the 
beat to J. Frank La Rue of Philadelphia, Pa., to secure the sum of 
$300, due him for légal services. This draws interest at the rate of 
6 per cent., and no part of it has been paid. Thèse mortgages were 
duly recorded. 

During the season of 1912, George H. Burtch of Alexandria Bay, 
N. Y., furnished coal and other necessary supplies and materials for 
use in running the boat, and filed liens therefor. Thereafter, with the 
consent of the owner and prior mortgagees, thèse liens were canceled 
and in considération therefor on the Ist day of July, 1913, said Burtch 
took a mortgage on the Castenet for $782.94, and it was agreed by 
ail the parties that this should be a first mortgage on said boat. This 
was done to enable the boat to be operated during the season, as other- 
wise Burtch would hâve had to foreclose his liens and sell the boat. 
This mortgage draws' interest at the rate of 6 per cent. 

On or about the 6th day of July, 1913, Walter L. Visger, the hus- 
band of Carrie E. Visger, the owner, and who represented her, said 
La Rue, John T. De Laney, representing Mr. Burtch, and said Burtch 
met by appointment at Alexandria Bay, and it was there agreed that 
Burtch would furnish the paints, etc., necessary to fit out the boat 
for running the season of 1913, and also a few of her first coalings 
until the boat was well started. It was agreed by said Walter L. Vis- 
ger in behalf of himself and Carrie E. Visger that if Burtch would 
permit the boat to be run the season of 1913, he would pay Burtch 
ail of the expense or indebtedness necessary for the running of the 
boat for that season, 1913, and would apply the surplus of the earn- 
ings of the boat upon the interest upon the mortgages, and also in 
réduction of the principal, so far as possible. Burtch permitted the 
boat to run, but was not paid for the supplies furnished by him. On 
the 26th day of August, 1913, Burtch filed a lien on the Castenet for 
coal, wood, and fitting-out supplies, in the sum of $286.33. August 
26, 1913, Thomas Thurston filed a lien on said boat for $37.50, and 
on the same day Olin Snyder filed one for $35. Thèse were duly as- 
signed to Burtch, making his claim on such three liens $358.83. In 
September, 1913, said George H. Burtch duly filed a libel against said 
Castenet, her boilers, etc., for that sum. On the llth day of Sep- 
tember, 1913, William Morford filed a lien on said boat for $31 for 
seaman's wages, and October 14, 1913, Cornwall Bros, filed a lien 
thereon for dockage in the sum of $25. January 6, 1914, and during 
the trial of that case, libels were filed on such liens. 
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At the close of the season of 1913, and on or about September 1, 
1913, said Walter L,. Visger laid up the said boat at Ivy Lea, Canada, 
and stripped her. Later it was agreed between the Visgers and Mr. 
Burtch that Burtch should go to Canada and bring the boat to Alex- 
andria Bay, where she should be sold under the libel so filed by said 
Burtch. On the 25th day of September, 1913, pursuant to said agree- 
ment, Burtch, John T. De Laney, and Snyder brought the boat back 
from Canada to Alexandria Bay. She was advertised for sale, and 
ail necessary things were donc to protect her while in the possession 
of Mr. Burtch. Mr. Burtch thereafter filed a bill of his expenses un- 
der and pursuant to the enforcement of his libel, amounting to the 
sum of $115.43. On the 5th day of November, 1913, and before any 
sale of the said boat Castenet under the Burtch libel, or otherwise, 
Waltef L. Visger, Walter S. Visger, and Kenneth Visger filed a libel 
against said boat for wages claimed to be due and unpaid to them, 
respectively, for seamen's wages earned during tlie season of 1913, and 
from March to about September, 1913. Walter L., the husband of 
the owner, claims wages due him to the amount of $360.50, Walter 
S. claims wages due him to the amount of $120, and Kenneth Visger 
claims wages due him to the amount of $313, making a total, claimed 
by the three, of $793.50. 

The contention of thèse libelants is that in February or March, 1913, 
in the city of New York, it was agreed between Carrie E. Visger and 
the husband and sons that they would run the boat the coming sea- 
son, and that Walter L., the husband, should be paid $3.50 per day, 
Walter S., the oldest son, then 26 years of âge, $2.50 per day, and Ken- 
neth Visger, then 17 or 18 years of âge, $75 per month. The boat com- 
menced running July 26, 1913, and the last trip was August 31, 1913, 
and hence Kenneth, if such an agreement was made, workfed one month 
and five days and earned $87.05. August 8, 1913, he was paid $5, Au- 
gust 13, $10, August 19, $15, August 31, $15, and September 2, $17. 
This was paid by the father, Walter L., and ail of them testify that the 
mother also paid him at one time $70 in seven $10 bills, and that he 
gave back $8. This was presumptively in settlement of ail claims. 
Conceding that he did some work in getting the boat ready and lay- 
ing her up, he was paid for ail he did, and I so find. There was put 
in évidence a Weekly Time Book, The Castenet, 1913, Exhibit A, in 
which Walter L. claims to hâve kept the time of those working in 
cutting out and getting the boat ready for the season. The first en- 
tries are under date of "Sat. April 12, 1913," and the last Saturday 
July 19, 1913, except this entry, "Wednesday July 23, '13. Went to 
Alex. Bay with Castenet." In this book the name of Kenneth Visger 
does not appear, and it is évident that he did nb work until the boat 
commenced running, and he was not hired to work on this boat as a 
seaman, or in any other capacity, if hired at ail, until she did com- 
mence running. It was not compétent to hire Kenneth in February 
or March, 1913, as a seaman on the Castenet at $75 per month, noth- 
ing being done by him until she commenced running, and charge up 
$75 per month for April, May, June, and July, prior to the 26th, when 
he was doing nothing, and libel the boat therefor as against others. 
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There is some évidence that he did some work at odd spells prior to 
July in painting, although he was not a painter, etc., and perhaps he 
did, but the évidence is conclusive that he was fully paid for ail he 
did on or in and about this boat. He sold many tickets and collected 
fares, and in this way was in constant receipt of money. 

A book, Exhibit B, purporting to hâve been kept by the husband 
and father, is in évidence, but I give it little crédit, as it is self-evident 
that it was ail made up at one time, except some pencil mémorandums, 
in the same ink. This is accentuated by the fact that the names of 
the employés do not come in the order they would if the names and 
accounts had been entered as they were employed and paid, and as 
the transactions occurred. For instance, at the top of the third page 
containing individual accounts we iind, "Capt. S. Lee, 1913, Sunday, 
Aug. lOth, began work at $3.25 per day." At the top of the next 
page is "Frank Roberts, 1913, Began work Aug. 4th, at $25.00 per 
month." On the next page but one we find "D. La Rue, 1913, Began 
work Aug. 12, at $2.00 per day and board," and a first debtor charge 
of August 23, while on the next page appears the account of "Ken- 
neth Visger, 1913," and a first debtor charge of "Aug. 8, Cash $5.00," 
etc. Three pages later cornes the account of Walter S. Visger, the 
elder son, which contains crédit entries for work, commencing in 
March and ending in July, and which also bas a debtor charge $10 
and $116.25 (afterwards erased) just balancing the crédit accounts for 
work. This account on its face shows that Walter S. Visger was 
credited with ail his work for March, April, May, June and July, 
amounting to $126.25, and then charged with cash in full payment, 
which charge was erased. I hâve no doubt that Walter S. Visger was 
fully paid for ail he did, and so find. We then come to the claim of 
Walter L. Visger, the father. He kept thèse accounts, or rather 
made up thèse books. In Exhibit B he kept no account with himself , 
except on the first page, under "Castenet," is entered evidently ail 
entries having been made at the same time, a sort of summary of pay- 
ments, and the last entry is "Paid Walter Visger, Sr., 10 days. Cap- 
tain at $5.00, $50.00." When Walter L. Visger started in the season 
of 1913, aside from what he may hâve done in fitting out the boat, 
it was as captain. After some days his license was taken from him, 
and he claims to hâve acted as a sort of gênerai helper. It is con- 
ceded that for services as captain he can hâve no lien. If he was em- 
ployed by Mrs. Visger at ail, it was as captain. Under the alleged 
employment, if any, he cannot recover anything hère. He concèdes 
he had no agreement that he was to bave $5 per day as captain. But 
it is contended that he did some work in getting out and fitting up 
the boat prior to July 26th, when she was talten to Alexandria Bay 
and commenced running, and that after he lost his license he worked 
as a gênerai assistant or seaman in running the boat with the knowl- 
edge of Mrs. Visger, his wife, and that he should be paid, and that 
there is no évidence he was paid anything for such work. The eam- 
ings of the boat ail went into and through his hands, if in fact Ken- 
neth Visger paid over the sums collected by him. In the time book 
referred to there are entries made by Walter L. Visger, which he 
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daims are correct, showing work on this boat done by himself as fol- 
lovvs : 

April, lya days $ 5 25 

April, 6 " 21 00 

April, 41/2 " 15 75 

May, 3 " 10 50 

June, 6 " 2100 

June, 5 " .., 17 50 

June, 6 " 2100 

June, 6 " 21 00 

July, 5 days, last of Juue, 1 day 21 00 

July, e " 2100 

July, 6 " to 19th 2100 

In ail 55 days In preparing this boat, ?192 50 

He bas also entered 401/2 days' work during the same time as hav- 
ing been done on the boat by Walter S. Visger, aggregating $101.50. 
The évidence is such as to satisfy me that ail this alleged work on 
the boat was not done. In addition it is claimed that Kenneth during 
most of the time, during those months, was working on the boat. Its 
proved condition on arrivai at Alexandria Bay, late in July, shows that 
the work claimed was not done. However, it is clear that some work 
was necessarily done in fitting up the boat. 

On the book, Exhibit B, page 1, the receipts for the 32 days the 
boat actually ran are put down as $1,352.25, and the expense, includ- 
ing firemen, captain, excluding the $50 paid himself as captain, etc., 
at $1,223.90. Balance in hand $128.35, and including such payment, 
balance is $78.35, to apply on such work as he actually performed. 

Assuming that Walter L. Visger did the work charged for in fit- 
ting up the boat, $192.50, and also performed 35 days' work while 
the boat was running, $122.50, and only $235.65 is due him in any 
event. 

If Walter L. Visger, acting as captain of this boat for a time actu- 
ally, and then really in charge of her as the manager and agent for 
his wife, and in view of the agreement made with Burtch and Mr. 
De Laney, by virtue of which be was permitted to run the boat at 
ail, had kept a daily account of receipts, the sources from which de- 
rived and by whom collected, and also a daily account of expenses 
paid, and when, where, and to whom paid, his claims would stand much 
better and appeal more strongly to the considération of this court. 
Still it may be that there is due to Walter L. Visger $150, including 
such help as he had from his minor son prior to the 26th day of July, 
for work done on this boat while fitting her up, and while she was 
riinning, although this is questionable. 

My conclusion is that the claim of Walter L. Visger be allowed 
and established on a quantum meruit at the sum of $150; that the 
claims of Kenneth Visger be whoUy disallowed on the ground he was 
fully paid for ail he did and ail he earned, and that the claim of 
Walter S. Visger be wholly disallowed and rejected on the ground 
he was fully paid for ail he did. I find that neither Walter S. nor 
Kenneth did as much work as claimed. 

The claim of William Morford is allowed and established at the 
sum of $31. 



IN EB 8HON 797 

That of Comwall Bros, at $25. 

That of Burtch on his lien for coal, etc., filed August 26th, and in- 
cluding the assigned daims of Olin Snyder and Thomas Thurston 
at $358.83. 

The daim of Walter L. Visger may draw interest from November 
5, 1913, and stand as the first lien or daim. 

That of William Morford may drkw interest from September 11, 
1913, and stand as the second lien or daim. 

That of George H. Burtch, on his lien (not mortgages) may draw 
interest from August 26, 1913, and stand as the third lien or daim. 

That of Cornwall Bros, may draw interest from October 14, 1913, 
and stand as the fourth lien or daim. 

The next lien in order is that of George H. Burtch on his mortgage 
of $782.94, with interest from July 1, 1913. 

The next lien and daim in order is that of the mortgage of Francis 
Wilson. dated August 1, 1910, for $1,500, and interest thereon to 
September 1, 1910 when the payment of $300 will be deducted and 
interest on the balance added thereto to the date of decree. 

The next lien and daim in order is that of Frank La Rue of $300, 
with interest from August 1, 1910. 

There will be a decree or judgment establishing thèse daims and 
liens accordingly, and for a condemnation and sale of the boat, her 
engines, etc., and for the payment of the costs of such sale, etc., and 
then of such liens in the order named, out of the proceeds. 

As to the libelants Kenneth Visger and Walter S. Visger, the libel 
is dismissed. No costs will be allowed. 



In re SHON. 

(District Court, D. Massachusetts. January 11, 1913.) 

No. .18,310. 

Bankkuptct (§ 482*) — Involuntaet Pétition — Dismissal — Costs. 

On dismissal of an involuntary pétition in bankniptcy It is at least 
doubtful if the court has power to allow a motion to so tax respondent's 
costs as to include an allowance for counsel fées therein ; and in the ex- 
ercise of discrétion such taxation was refused, although it was assumed 
that the proceedlngs were not brought in good faith, and that altération 
of a promissory note and perjury had been resorted to In an effort to sus- 
tain them. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 874-876, 
897 ; Dec. Dig. § 482.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of A. J. 
Shon. On respondent's application for taxation of costs in his favor, 
so as to include an allowance for counsel fées. Denied. 

John A. Kerns, of Fall River, Mass., for petitioning creditors. 
Friedman & Atherton, of Boston, Mass., for respondent. 

MORTON, District Judge. An involuntary pétition in bankruptcy 
which was brought against the respondent having been dismissed, the 

•For other caries see same topic & § ntimber in Dec. à Am. Digs. 1907 to date, & Rep'r Indexes 
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respondent now moves that costs in his favor against the petitioners be 
so taxed as to include an allowance for counsel fées. He says that 
the referee's report clearly shows that, as to the intervening petitioner 
Labbe, the proceedings were not brought in good faith, and that al- 
tération of a promissory note and perjury were resorted to in an effort 
to sustain them, and he contends that under such circum stances a 
further sum ought to be allowed in the way of costs beyond those which 
regularly follow the dismissal of a pétition. 

There was no seizure of property, and it is at least doubtful whether 
the court bas power to allow the motion. In re GhigHone (D. C.) 93 
Fed. 186; In re Morris (D. C.) 115 Fed. 591; In re Williams (D. C.) 
120 Fed. 34; In re Hines (D. C.) 144 Fed. 147; CoUier on Bank- 
ruptcy (9th Ed.) pp. 116, 1084. But see Andrews v. Barnes, 39 Ch. 
D. 133, as to the gênerai power of courts of equity over costs. I bave 
not found it necessary to décide that question, because it seems to me 
that I ought, in the exercise of my discrétion, to deny this motion. 

Such costs were refused in the cases above cited; no American dé- 
cision granting them bas been called to my attention. To allow this 
motion would open the door to inquiry as to the good faith of the 
losing party in prosecuting or defending almost any equity suit or 
bankruptcy pétition, and would establish a far-reaching précèdent. 
The case is no doubt a hard one for the respondent, who bas been put 
to much trouble and expense ; but his situation is no worse than it 
would be if an unwarranted and fraudulent action at law had been 
instituted against him, in which event only a small part of his loss could 
be recovered as costs. It seems to me unwise to establish, a différent 
rule in bankruptcy or equity, or to attempt to détermine on this mo- 
tion questions which can be more properly raised by an action for 
malicious prosecution of the bankruptcy pétition. Wade v. Nat. Bank 
of Commerce (C. C.) 114 Fed. Zll ; Pierce v. Thompson, 6 Pick. 
(Mass.) 193. 

The motion is denied, and the respondent takes the usual costs on 
a dismissed pétition. 



THE METIS. 
(District Court, E. D. Virginia. March 17, 1914.) 

Collision (§ 96*) — Vessels in Habbor — Steamship and Lighteb. 

A collision occurred In the daytlme in Havana harbor between the 
steamship Métis, which had just left her loadlng berth and was passiug 
out between two anchored steamships, and the sail lighter Gen. Prim, ap- 

■ pearlng from the opposite side of one o( such steamships which it was 
unloadlng. Bêlé, on the évidence, that the Métis took the only practlcable 
way out of the harbor, as other vessels had donc; that she gave proper 
signais of her departure and dld ail that was possible to avold collision 
after the Prim was seen ; that the latter was entirely concealed behind 
the steamship and was solely in fault for the collision because ol her 
failure to give warning or signal. 

[Ed. Note.— For other cases, see Collision, Cent. Dlg. §§ 203-205; Dec. 
Dlg. § 96.*] 

•For other cases see same topic & § numbee in Dec. &. Am. Dlgs. 1907 to date, & Rep'r Indexes 
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In Admiralty. Suit for collision by the Mannheim Insurance Com- 
pany and others, assignées, against the steamship Métis. Decree for 
respondent. 

Harrington, Bigham & Englar, of New York City (T. Catesby Jones, 
of New York City, of counsel), and J. Westmore Willcox, of Norfolk, 
Va., for libelant. 

Hughes, Little & Seawell, of Norfolk, Va., for respondent. 

WADDILL, District Judge. The libelants mentioned in the cap- 
tion, as assignées of the owners of the cargo loaded on board the 
lighter Gen. Prim, which was sunk in the harbor of Havana, Cuba, 
on the afternoon of the 20th of March, 1912, in collision with the re- 
spondent ship, filed their several libels, .which were heard together, 
against the Métis, to recover for the loss of the cargo af oresaid. 

The f acts, briefly, are : That at the time in question the Métis had 
been anchored up in the harbor taking on cargo ; and three steamers, 
the Kronprinzessin Cecilie, the Havana, of the Ward Line, and a 
Spanish Mail steamer, were severally at anchor lower down in the 
harbor, and at a point slightly below the San Francisco wharf or pier, 
which extended out some distance into the channel. Thèse were ail 
large vessels, the Havana a large passenger and freight steamer, with 
a superstructure which almost entirely obstructed the view of outgoing 
craf t on the inland side of her ; and ail three were tailing across the 
channel under the influence of a northeast wind, well-nigh filling the 
entire passageway; the Spanish ship being furthest to the starboard- 
side of the channel, the Havana slightly to the southward and West- 
ward of her, and the Kronprinzessin Cecilie slightly to the southward 
and westward of the Havana. A short time prior to the collision, the 
Métis, a ship some 340 feet long, which had been taking on a cargo 
of sugar for three or four days, raised anchor and proceeded down 
the harbor, intending to pass out to sea between the Cecilie and the 
Havana, and, just when approaching and about to pass under the 
stern of the Havana, the Gen. Prim, a sail lighter engaged in unload- 
ing freight from the Havana to be taken to the dock, piled high with 
boxes, emerged from behind and on the port side of the Havana, and 
but a short distance therefrom, coming into collision with the Métis, as 
a resuit of which the Gen. Prim was sunk. 

The case turns upon the question of whether the two vessels came 
into collision as a resuit of the Gen. Prim's imprudently emerging from 
behind the .Havana, or the failure of the Métis to properly pass out 
of the channel, as well in the matter of where she should hâve navigat- 
ed, as in giving timely warning of her movements, and properly ma- 
neuvering immediately preceding and at the time of the collision. The 
question at issue is one of fact, the correct solution of which déter- 
mines the responsibility for the disaster. 

After much considération, the court has reached the conclusion that 
the Métis was not négligent in either failing to pass to starboard round 
the bow of the Spanish ship, or inshore round the stern of the Cecilie, 
for the reason that' it was impracticable, in the then condition of the 
harbor, to pass in safety either way, and that it was entirely feasible. 
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and indeed the only way to go eut, to pass in between the Cecilîe and 
the Havana, as other shipping did in passing in and out of the chan- 
nel at and about the time. There was between the two ships a space 
of about 200 feet, which was ample to navigate in with prudence. Nor 
was the Métis in fault in failing to give due and timely signais indi- 
cating that she had raised her anchor and was moving down the chan- 
nel. There is considérable conflict in the testimony in this respect, 
several witnesses at least testifying that they did not hear such sig- 
nais from the Métis, and members of the Métis' crew, who were ex- 
amined shortly after the collision, and when apparently the then 
pleading did not specifically raise this question, were not interrogated 
as to thèse signais; but the prépondérance of the évidence, and the 
better, and that of disinterested witnesses, makes clear the fact that 
such signais were given, which, being true, relieves the Métis from re- 
sponsibility for the collision, unless she then failed to exercise due care 
in discovering the présence of the Gen. Prim, or to navigate prudently 
and safely after her présence became known. On thèse two last prop- 
ositions, the court thinks likewise that the Métis was free from fault. 
The Gen. Prim was on the opposite side of the Havana from that be- 
ing approached by the Métis. The Havana was a large passenger 
ship, high out of the water, with a tall superstructure on her upper 
deck which obscured the présence of the Gen. Prim, and the fact of 
her moving out from behind the Havana when it was too late in the 
exercise of due care and caution on the part of the Métis, or those 
navigating her, to avoid the collision, was gross négligence on her 
part. There is some conflict of testimony just when the Gen. Prim 
was discovered, but it is entirely 'clear that she neither proceeded aft, 
alongside of, or emerged from behind the stem of the Havana, until 
it was too late for the Métis, in the exercise of every précaution at 
her command, to avoid colliding with her. Upon the présence of the 
Gen. Prim being discovered, the Métis promptly and vigilantly did 
everything possible to avoid the collision, but without avail. She stop- 
■ped, put her engines full speed astern, sounded danger signais, and 
cast out the port anchor, but ail too late to prevent the vessels coming 
together. The évidence seems undisputed that neither the Gen. Prim 
nor the Havana, whose cargo she was taking off, gave any signal to 
passing ships to indicate the Prim's movements, and this neglect was 
what brought about the collision. 

It follows from what has been said that the collision was solely 
through the fault of the Gen. Prim, and a decree will be entered so 
ascertaining. 



THATCHER V. UNITED STATES 801 

THATCHEE v. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. Aprll 17, 1914.) 

No. 2314. 

1. Appeal and Ebrob (§ 4*) — Disbabment Pkoceedinqs — Review. 

An order dlsbarring an attorney from practice in the fédéral courts Is 
reviewable on writ of error and not by appeal. 

[Ed. Note. — For otlier cases, see Appeal and Errer, Cent. Dig. §§ 8-21 ; 
Dec. Dig. § 4.*] 

2. Appeal and Erkob (§ 10*) — Right to Writ — Nature of Remedy. 

Mandamus is not an exclusive remedy for review by the Circuit Court 
of Appeals of an order disbarring an attorney from practice In tlie fédéral 
courts. 

[Ed. Note. — For other cases, see Appeal and Errer, Cent. Dig. §§ 34-38 ; 
Dec. Dig. § 10.*] 

8. Attoknet and Client (§ 53*) — Disbabment of Attorney — Charges. 

Eespondent, an attorney, having been disbarred from practice in the 
State courts, proceedings vpere also instituted to disbar him from prac- 
ticlng in the fédéral courts ; one of the charges being that he publlshed 
a libelous attaek on a judge of the state court, and, after reciting the pro- 
ceedings in the Suprême Court of the state, concludlng, "Your commlttee 
charges that said matters, of whleh said" respondent "vyas so found and 
adjudged gullty, are and constitute malpractice and sufflcient to strike 
his name from the roUs of the court." Beld, that respondent was not en- 
tltled, in such proceeding, to invoke the strict rules governing indictments 
and proofs in crlminal cases, and a holding that the state court flndings 
were prima facie proof, and that respondent, attacking tnem, must pro- 
duce the transcript of évidence there given, was not prejudicial, even if 
erroneous, v?here in the end it appeared that ail essential facts were un- 
disputed. 

[Ed. Note. — For other cases, see Attorney and Client, Cent. Dig. §§ 74, 
75; Dec. Dig. § 53.*] 

4. Attorney and Client (§ 43*) — Misconduct — Cbiticism of Candidate fob 
Judge. 

An attorney may freely criticlse a candidate for re-election to a Ju- 
dicial office, so far as the facts justify, and may give expressions of opin- 
ion adverse to the candidate's qualifications, if made in good falth, and 
is not confined to such statements as are "décent and respectful." 

[Ed. Note. — For other cases, see Attorney and Client, Cent. Dig. §§ 59, 
60 ; Dec. Dig. § 43.*] 

6. Attorney and Client (§ 43*) — Misconduct of Attorney. 

Where the publication by a lawyer of a circular attacking a Judge, who 
Is a candidate for re-election, Is alleged to be a llbel, justifying the pub- 
lisher's disbarment, the circular must be read against its composera with 
the same meaning they intended its expected readers should draw; and 
It cannot be considered as If composed by laymen or put before an audi- 
ence of lawyers. 

[Ed. Note. — For other cases, see Attorney and Client, Cçnt. Dig. §§ 59, 
60 ; Dec. Dig. § 43.*) 

6. Attorney and Client (§ 43*) — Disbabment — Grounds. 

Where a respondent, an attorney, in order to prevent the re-election of 
a judge of a state court, issued and procured the distribution of a circular 
charging that the judge was and would be a corrupt tool for the cor- 
porations dlrecting verdicts and granting injunctions in their favor with- 
out caring for the right of the case, and supported such charge by state- 
ments of only fractional truths, so that the circular, according to its ordi- 

' «For other cases see same toplc & i nvmbib in Dec. & Am. Digs. VW Ut data, & Rep'r Indexe* 
212 F.— 51 
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nary meaning, was wlUfully false, and no attempt was made to show 
elther that it was true or that respondent had reasonable grounds to be- 
lleve that It was true, he was guilty of gross professional inisconduct war- 
ranting his dlsbarment. 

[Ed. Note.— For other cases, see Attorney and Client, Cent. Dig. §§ 59, 
60; Dec. Dlg. § 43.*] 

7. Attohney and Client (§ 44*) — Misconduct or Attoenet — Disbarment. 

R. havlng loaned M. and H. $2,400 on their joint notes, M. employed 
respondent as his Personal attorney In certain controversles with H. and 
to bring about an exchange ot the notes for certain other notes belonging 
to M., secured by collatéral. Respondent, after accompli shing this resuit, 
accepted professional employment as attorney for R. In an attempt to 
overturn such exehange wlthout notice to M. Held that, though respond- 
ent was successful in this, and a verdict was had based on the theory 
that M., through respondent, had committed a fraud on R., respondent 
was guilty of misconduct warranting disbarment. 

[Ed. Note. — For other cases, see Attorney and Client, Cent. Dlg. §§ 55, 
56, 62; Dec. Dig. § 44.*] 

8. Attoenet and Client (g 38*) — Misconduct of Attoenet — Disbarment. 

Where respondent, an attorney, presented a bill of exceptions for signa- 
ture, altered from the condition in which it was when the opposlng attor- 
neys stipulated for its allowance, caused his client to exécute a pleading 
charging fraud against another attorney, when there was nothing to Indl- 
cate the existence of any fraud, or that respondent had any reason to sup- 
pose he could obtaln évidence to establish same, *and also obtalned judg- 
ment against his own ignorant client, without the latter's understanding 
and knowledge, such acts were so reprehensible as to Justify disbarment 

[Ed. Note. — For other cases, see Attorney and Client, Cent. Dig. §5 51, 
61 ; Dec. Dig. § 38.*] 

In Error to and Appeal from the Circuit and District Courts of 
the United States for the Western Division of the Northern District 
of Ohio ; John M. Killits, Judge. 

Proceeding for the disbarment of Charles A. Thatcher,_an attorney 
at law, from practicing in the fédéral courts. From a judgment in 
favor of the United States, respondent appeals and bririgs error. Ap- 
peal dismissed and order (190 Fed. 969) afifiirmed. 

R. P. Cary, of Memphis, Tenn., for plaintiff. 

G. P. Kirby and C. A. Seiders, both of Toledo, Ohio, for défend- 
ant. 

Before DENISON, Circuit Judge, and COCHRAN and SAN- 
FORD, District Judges. 

PER CURIAM. Charles H. Thatcher was an attorney and coun- 
selor of the Suprême Court of Ohio and of the United States District 
Court for the Northern District of Ohio and of this court. The Su- 
prême Court of Ohio found him guilty of professional misconduct and 
disbarred him. A transcript of that action was presented to this court 
and à motion made for the entry of a similar order hère. That mo- 
tion was founded wholly upon the action of the Suprême Court of 
Ohio and did not independently charge the existence of those facts 
upon which the order of that court depended. This court, Judges 
Lurton, Severens, and Warrington sitting, held, upon the authority 
of Ex parte TiUinghast, 4 Pet. 108, 7 L. Ed. 798, that the proposed 

•For other cases see same topic & 8 numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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action could not rest merely upon the judgment of a court of another 
jurisdiction, but must be based upon allégation and proof of the ac- 
tual offense. Accordingly a committee of the bar was appointed by 
this court to formulate and file charges against Mr. Thatcher, either 
in this court or in the District Court. Later, the District Court, upon 
due suggestion, appointed a committee for a similar purpose, and that 
committee filed, in that court, a pétition containing five charges,^ 
which may be thus briefly summarized: (1) Publishing a libelous at- 
tack on a judge of a state court, by statements which respondent knew 
to be untrue ; (2) bringing suit upon notes which he knew had been 
paid, and as part of a scheme to defraud a former client; (3) mis- 
leading District Judge (now Circuit Judge) Knappen by a proceeding 
analogous to forgery (altering an executed stipulation), whereby an 
irregular bill of exceptions was obtained; (4) causing an illiterate 
client to sign and lile a pleading which charged fraud against other 
attorneys while respondent knew there was no évidence to support 
such a charge, and knew that the client did not understand the paper 
he was signing; and (5) bringing suit for his fées and obtaining a 
judgment by default against the same illiterate client, knowing that 
the client did not comprehend what was going on. The first two 
charges had been sustained by the Suprême Court of Ohio and formed 
a part of the basis of its action; the other three were first made in 
this proceeding. 

We must first pass upon a motion made by the prosecuting commit- 
tee to dismiss both appeal and writ of error. This motion is based 
upon the theory that only by mandamus can we review a disbarment 
order, and hence the motion dénies that such anorder is included 
within the classification, "Final décisions of the District Courts in ail 
cases other than those in which appeals and writs of error may be 
taken direct to the Suprême Court," found in the statutory grant to 
this court of jurisdiction to review by appeal or by writs of error. 
Section 128, Judicial Code; Act March 3, 1911, c. 231, 36 Stat. 1133 
'(U. S. Comp. St. Supp. 1911, p. 194). 

[1] It is now settled that an order or decree of the District Court 
inflicting a fine or imprisonment as a punishment for contempt, as 
distinguished from such infliction intended to compel action for the 
benefit of a party, is a final décision or judgment subject to review 
by writ of error to the Circuit Court of' Appeals. Bessette v. Conkey, 
194 U. S. 324, 24 Sup. Ct. 665, 48 L. Ed. 997; In re Christensen, 
194 U. S. 458, 24 Sup. Ct. 729, 48 h. Ed. 1072. It is held also, by 
this and other Circuit Courts of Appeals, that a judgment of déporta- 
tion by the District Court is reviewable on appeal. United States v. 
Hung Chang (C. C. A. 6) 134 Fed. 19, 20, 67 C. C. A. 93; Gee Cue 
Beng V. United States (C. C. A. 5) 184 Fed. 383, 385, 106 C. C. A. 
493. Neither the contempt nor the déportation proceeding is strictly 
criminal nor wholly civil. Each is well described as quasi criminal. 
In contempt, the criminal élément, in déportation, the civil, is the 
dominant one. The disbarment proceeding is not the same as eithei 

1 Another charge, which the District Court found not sustained, is not hère 
recited. 
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of thèse, but bears strong analogy to each. In disbarment, as in con- 
tempt, the inhérent right and necessity for the court to protect itself 
against matters incompatible with its power and dignity is the under- 
lying principle ; in each, the judgment is a punishment inflicted to in- 
sure that protection. In disbarment, as in déportation, it is charged 
that respondent is not entitled to the status he is claiming, and the 
effect of the judgment is to deprive him of that status. Neither in 
contempt nor déportation matters is there any greater formality than 
hère. The practice in contempts is of ten the same as in disbarments ; 
charges are filed by some attorney acting at the order or suggestion 
of the court; a summary issue is made up and an informai trial is 
had before the court without a jury. In déportation the hearing be- 
fore the District Court is summary and informai. We are unable to 
appreciate the force of the argument which admits, as it must, that 
each of thèse matters is a "case" included within the "ail other cases" 
which we must review, and which yet dénies the same name to a pro- 
ceeding in which a gênerai or spécial public prosecutor moves against 
an individual and procures from the court a final décision which im- 
poses on the respondent punishment for his misconduct and banish- 
ment from his profession. . Most of the reasoning in Bessette v. 
Conkey is clearly applicable to disbarment; and, for discussion of 
what constitutes a "case," see I. C. C. v. Brimson, 154 U. S. 447, 
475, 155 U. S. 3, 14 Sup. Ct. 1125, 15 Sup. Ct. 19, 38 L. Ed. 1047, 
39 h. Ed. 49; Kong Yue Ting v. United States, 149 U. S. 698, 728, 
'729, 13 Sup. Ct. 1016, 37 L. Ed. 905 ; Madisonville Co. v. Bernard 
Ce, 196 U. S. 239, 25 Sup. Ct. 251, 49 L. Ed. 462. 

[2] Respondent's contention that mandamus is the exclusive rem- 
edy is based on Ex parte Burr, 9 Wheat. 529, 6 L. Ed. 152; Ex 
parte Secombe, 19 How. 13, 15 L. Ed. 565 ; Ex parte Bradley, 7 Wall. 
364, 19 L. Ed. 214; Ex parte Robinson, 19 Wall. 513, note, 22 L. 
Ed. 205 ; and Ex parte Wall, 107 U. S. 265, 2 Sup. Ct. 569, 27 L. Ed. 
552. What is said to be the essential holding is found in Ex parte 
Bradley, in which the opinion, in demonstrating that mandamus will * 
lie because there is no other adéquate remedy, says: 

"The order dlsbarrlng them or subjecting them to fine or Imprisonment is 
not reviewable by wrlt of error; it not being a judgment In the sensé of the 
law for whieh thls wrlt wUl lie." 

This pronouncement applies as well to orders inflicting fine or im- 
prisonment as to orders of disbarment; and, as to the former, the 
référence must be to punishments inflicted in contempt proceedings. 
Hence thèse décisions amount only to holding that neither appeal nor 
writ of error would lie to enable the Suprême Court to review con- 
tempt or disbarment orders. This is clearly true, since the jurisdic- 
tion of the Suprême Court, on appeal or writ of error, was always 
limited to "civil actions where the matter in dispute exceeds the sum 
or value of" a cei-tain amount (section 13, c. 20, 1 Stat. 565, Act of 
Sept. 24, 1789; R. S. § 691), until the Act of March 3, 1891, c. 517, 
26 Stat. 828 (U. S. Comp. St. 1901, p. 549), section 6 of which «ub- 
stituted "in ail cases" for "in civil actions," but retained a minimum 
value limitation. The effect of thèse limitations was that the court 
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had no power to hear, on writ of error, any matter that did not in- 
volve a money value, and hence no power to review criminal cases 
(U. S. V. More, 3 Cranch, 159, 173, 2 L. Ed. 397; O'Neal v. United 
States, 190 U. S. 36, 38, 23 Sup. Ct. 776, 47 L. Ed. 945. Clearly, 
therefore, a décision that a writ of error to review disbarment did 
not lie from an inferior court to the Suprême Court, under the stat- 
utes involved in the foregoing cases, is not at ail inconsistent with the 
conclusion that such a matter is within the grant (in this respect un- 
restricted) of appellate jurisdiction to the Circuit Courts of Appeals 
by the act of 1891 and the présent Judicial Code. 

We find no exact précèdent. The Circuit Court of Appeals for 
the Ninth Circuit heard such a case on writ of error (Cobb v. U. S., 
172 Fed. 641, 96 C. C. A. 477), but the précise point was not made 
(Barnes v. Lyons, 187 Fed. 881, 886, 110 C. C. A. 15). In the state 
courts, there is a multitude of cases. Review of disbarment orders 
has been had by writ of error, by appeal, by mandamus, and by cer- 
tiorari, often without any discussion as to the proper remedy, and 
often evidently by virtue of spécial statutory provisions. We get 
no help from thèse décisions, save as demonstrating the universality 
of some suitable appellate remedy. 

The choice of method, as between appeal and writ of error, is not 
clear, but we think the analogy is doser to contempt proceedings than 
to the déportation hearing, and it is clear that neither the hearing nor 
the final order was distinctively on the equity side of the court or in- 
volved a controversy within ordinary équitable jurisdiction. We 
therefore hold that error, and not appeal, is the proper remedy. Par- 
ish v. Ellis, 16 Pet. 451, 454, 10 L. Ed. 1028; Ormsby v. Webb, 134 
U. S. 47, 65, 10 Sup. Ct. 478, 33 U Ed. 805 ; Rode & Horn v. Phipps 
(C. C. A. 6) 195 Fed. 414, 419, 115 C. C. A. 316. It follows that the 
appeal is dismissed, and the motion to dismiss the writ of error is 
denied. 

[3] Before reaching the merits, we must also meet another prelim- 
inary question, and this is an objection urged by respondent. He says 
that charge 1 did not amount to an allégation of the original offenses, 
but only that he had been, by the Ohio Suprême Court, convicted of 
thèse things. Hence he insists that his demurrer to this charge should 
hâve been sustained. In the same connection, he complains that he 
was compelled to put in évidence the transcript of the testimony taken 
before the State Suprême Court, and thus was compelled to give évi- 
dence against himself, and was tried, in part, upon proofs not taken 
in this case. Charge 1, as filed in this case (covering charges 1 and 
2, as we bave described them), recited the proceedings in the Suprême 
Court, and its order, and concluded : 

"Your committee charges that said matters, of which said Charles A. 
Thatcher was so found and adjudged guilty, are and constitute malpractice 
and suflicient to strike the name of the said Charles A. Thatcher from the 
rolls of this court." 

In overruling the demurrer to this charge and in the course of the 
hearing on this subject-matter, it was the theory of the District Judge, 
repeatedly announced, that, while the mère judgment of the state 



806 212 B'KDEEAL REPORTER 

court did not requîre the United States Court to take similar action, 
yet that the finding of facts, made by the former court, raised at least 
a prima facie presumption that the finding was correct; and the Dis- 
trict Judge further thought that the full rights of the respondent in 
the United States Court would be preserved if he was permitted, as 
he was, to go as fully as he desired by himself and other witnesses 
into the whole subject-matter covered by the findings of the Ohio 
court, so that the entire question should be re-examined. It was as a 
coroliary to this position that respondent, when proposing to show the 
error of thèse findings, was required to put in évidence a transcript 
of the proofs upon which those findings had been based, so that the 
United States Court, in reviewing the findings of the state court, could 
do so intelligently. We are not satisfied that the considérations gov- 
erning a disbarment proceeding and the rules of comity as to the 
décisions in the highest court of the state in which the United States 
Court is sitting would hâve justified giving any less force than was 
thus given to the fact findings of that court ; but, however that may 
be, respondent was not substantially prejudiced by the course taken. 
His error lies in supposing that he is entitled to invoke the strict rules 
governing indictments and proofs in criminal cases. There is no such 
strictness. No formai charging papers filed in court, preliminary to 
a rule to show cause, are necessary. Ex parte Wall, 107 U. S. 265, 
271, 2 Sup. Ct. 569, 27 L. Ed. 552 ; Randall v. Brigham, 7 Wall. 523, 
539, 19 L. Ed. 285. Proceedings may be summary; the only essen- 
tials are that the respondent should know what is to be the basis of 
the proposed action, and that he should hâve his day in court; i. e., 
fair opportunity to présent his side of the controversy. Ex parte 
Burr, 2 Cranch, C. C. 379, Fed. Cas. No. 2,186; s. c, 9 Wheat. 529, 
6 L. Ed. 152; U. S. v. Parks .(C. C. Colo.) 93 Fed. 414; Ex parte 
Steinman, 95 Pa. 220, 40 Am. Rep. 637 ; Randall v. Brigham, supra. 
Respondent hère fully understood what was charged ; he had full op- 
portunity to be heard and to ofifer proof on every point; his proofs 
taken in this case cover 150 pages. That the concluding paragraph 
of charge 1 allèges that the matters of which respondent had been by 
the state court found guilty "are cause to strike his name from the 
rolls," instead of alleging that it should be stricken from the rolls 
because he was guilty of the matters which had been so found, made 
no différence to him in his préparation and défense, after the court 
overruled the demurrer and announced the theory on which the case 
would proceed. That the transcript of the proofs before the Suprême 
Court of Ohio was put in évidence by him under compulsion did him 
no harm, since, at the conclusion of the hearing, nothing depended 
upon it. Every substantial thing there appearing and which is at ail 
essential to support the order below was expressly or impliedly con- 
ceded to be true by respondent or by his witnesses in this proceeding, 
and was not, upon the hearing below or the hearing in this court, a 
matter of dispute. If there was any abstract error (and this we do 
not intend to intimate) in giving, for the time being, prima facie ef- 
f ect to the Suprême Court findings and in requiring respondent to put 
in the Suprême Court transcript, it was error without préjudice. In 
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a proceeding like this, where the court is investigating the professional 
fitness of one of its attomeys, and where it is the duty, at least the 
ethical duty, of that attorney to co-operate with the judge in getting 
at the truth, we cannot think that the final order must be reversed 
merely because facts, which are and always hâve been unquestioned 
by any one, got into évidence in an irregular way. 

This brings us to what we may call the merits of the case, the ques- 
tion whether the proofs justified the final order, and we will briefly 
review the évidence on the respective charges. 

[4] Mr. Thatcher's prima facie or underlying right, as a citizen, 
to criticise and attack a candidate for an élective office must be recog- 
nized, so long as the right is not abused. That the office is judicial, 
and that the candidate is then serving as judge, can make no différ- 
ence in the basic principle involved. A judge who is a candidate for 
re-election must expect to hâve his qualifications freely discussed and 
summârily decided by an electorate which may not be well informed 
or discriminative. However unfortunate this, in spécifie instances, 
may seem, it is an essential part of the élective system, and as such 
it must be accepted. Nor does a citizen lose this right to criticise be- 
cause he is a lawyer. We cannot think that a lawyer citizen's crit- 
icism of such a candidate must needs be confined to what is "décent 
and respectful." His criticism may be as indécent and disrespectful 
as the facts justify. The rule governing such campaign utterances 
must be that of qualified privilège : Where expressions of opinion, they 
are perraitted, if in good f aith ; and, where statements of f act, they 
may be made, if true, or in good faith and with reasonable cause 
believed to be true, but they are forbidden if the derogatory fact 
allégations are false, and are by the utterer known, or with ordinary 
care should be known, to be false. In this modified form, the rule 
is accepted in ail jurisdictions. 18 Am. & Eng. Encyc. 1041, 1042. 
This court has adopted the stricter rule that good faith and probable 
cause will not make a falsehood privileged. Post v. Hallam, 59 Fed. 
530, 539, 8 C. C. A. 201. While we see no reason for not applying 
hère what was held in Post v. Hallam, we assume, for the purpose 
of this case, the more libéral criterion and say that, as this is found 
one way or the other, Mr. Thatcher must be justified or condemned. 

[5, 6] Charge No. 1 relates to the libelous circular. The matter de- 
veloped in this way : In the f ail of 1908, L. W. Morris had been one 
of the common pleas judges for 14 years. Mr. Thatcher, as attorney 
for plaintiff, had tried many personal injury cases before him, and a 
bitter personal antagonism between them had arisen. Judge Morris 
was a candidate for re-election; Mr. Thatcher opposed him, and in 
good faith, as we assume, thought the judge unsuitable for the office. 
Shortly before, one Henry Gravelle had sued the street railway Com- 
pany for Personal injury, and Judge Morris had directed verdict for 
défendant. The appellate courts had held the direction erroneous 
and awarded a new trial. Using the Gravelle case as a foundation, 
Mr. Thatcher participated in preparing the anti-Morris circular here- 
after described, paid $160 for printing 40,000 copies, hired a trum- 
peter, and employed Gravelle, and took them in his automobile through 



•808 212 FEDBEAL EEPOIIÏEK 

the factory districts at noon. When the trumpeter had drawn a 
crowd, Gravelle told his story and passed out the circulars. 

The circular carries, on its title page, a picture of the "legless 
cripple" whom Judge Morris has "thrown out of court," and first 
gives a résumé (untrue in part) of the Gravelle case. It says that 
Judge Morris is a "foe of jury trials" and of "human rights," and 
that "for 14 years he has held for défendant in the case 'Man v. Dol- 
lars.' " Over a picture of the widow and children of a railroad man 
killed at his work, and with référence to whose death Judge Morris 
had held there was no liability, it has the caption, "No Jury Trial 
for Them;" and it prints, in contrast, pictures of the "Résidence and 
Stables of Judge Morris" and of the "Cottage Rented by H. Gravelle." 
It says that to direct verdicts for the corporations and trusts was a 
"plan to undermine the jury System" and "has been a favorite prac- 
tice of Judge Morris." "Many times has he thrust juries to one side 
and decided in favor of railroads, traction companies, and the cor- 
porations which are so careful of dollars and so careless of life and 
limb." Having made thèse gênerai charges, the circular proceeds to 
its proofs; "from the records of a hundred cases, we sélect a few 
at random." Then follows Gravelle's statement, composed by Thatch- 
er, in which Gravelle is made to say : 

"My family and I hâve nearly starved. • » * Judge Morris Is living In 
a mansion. » « » i want to save other poor cripples from hii3 pow- 
er. • * *" 

Then are cited brief particulars of 10 personal injury cases against 
corporations in which Judge Morris had directed verdicts for défend- 
ant. On another page it is said : 

"Gravelle's case and the others are only a few among many. Some of 
them are as follows." 

Then follow two parallel columns, one headed "Corporations De- 
prived of Jury Trial by Judge Morris," and entirely blank ; the other 
headed "Human Beings Deprived of Jury Trial by Judge Morris," 
and containing the docket numbers of '70 cases besides the 10 already 
mentioned. 

Hère is a charge in substance and effect that Judge Morris habitu- 
ally and commonly and because of his hostility to the jury system 
directs verdicts for the défendant in personal injury cases against 
corporations; that the records show 100 such cases, 80 of which are 
jdentified by number. The intention is too plain for doubt to hâve 
the reader understand that the judge did this, not because it was the 
law or because he thought it was the law, but because of hostility to 
the jury system and favoritism to corporations — dishonorable and dis- 
honest motives. The truth was that, in this class of cases, the judge 
had directed verdicts for défendant not more than twice a year on the 
average, that the 10 described cases had been selected from more than 
20,000 cases in the common pleas courts, and from more than 2,000 
cases by Judge Morris, and that the 70 further cases specifically iden- 
tified were, it is true, instances of verdicts directed for défendant, 
but they were mostly not against corporations; they included cases 
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on contract and ail varieties of torts, and only 10 personal in jury 
cases against private corporations, in 7 of which 10 the judgment had 
been affirmed by the reviewing court. It is entirely clear that thèse 
facts neither support the charge nor furnish to an intelligent lawyer 
any reason to believe that the charge was true. This charge is a mix- 
ture of opinion and of fact. Its gênerai derogatory terms might be 
construed as only opinion; but, while this view would lead towards 
immunity for the author, it would also weaken his convincing force 
to the reader. So there must be facts to support the conclusion ; thèse 
facts were furnished "from the court records," and to the extent of 
75 per cent, were falsely stated. To claim only one or two instances 
a year, or only 20 for the 14-year period, would be to weaken the 
charge, to make it absurd; to claim 100, or 80, and to suppress the 
length of time covered, would naturally impress the intended reader 
as strong proof. This cannot be overlooked as an incidental or im- 
material statement, particularly in. connection with the baseless and 
misleading parallel column display. 

Another paragraph of the circular was entitled "Law is Against the 
Unfortunate," and says: 

" 'The law Is against the unfortunate,' sald Jndge Morris In one case where 
he directed a verdict. * * * In Judge Morris' court, the law is against 
the unfortunate only because Judge Morris considéra it and déclares it against 
the unfortunate." 

The only pretended foundation for this charge is that, in directing 
a verdict upon the ground of contributory négligence (or assumed risk), 
the judge had once said that, in this particular, the law was against 
the unfortunate. The implication that the judge had not applied the 
established rule, but some new and vicions rule of his own, stands with- 
out justification. 

Another charge to which much space is given is that Judge Morris 
was "an injunction judge." The circular recites that the street rail- 
way company's franchise will soon expire and the company will want 
injunctions against the city and that it knows by electing Judge Mor- 
ris it "will hâve a friendly judge ready to issue the injunction and tie 
the city's hands." The language used in this part of the circular in 
connection with other parts and with the large type headings, "Purify 
the Bench," "Standard Oil Influence," "Know Their Friend," etc., are 
an allégation that the judge had been and would be ready to issue in- 
junctions, not because of the law, but because of some favoritism to 
thèse corporations. There is no efifort to justify this allégation. An 
illustration of the circular's method of telling untruths is this: The 
truth was that an injunction bill had been presented to the judge, 
who had required some defect to be supplied before he would act 
upon it, the correction had been made, and he indorsed the bill, "In- 
junction allowed as prayed." The circular says: 

"Union officiais say that the judge weiit so far as to suggest to the attorney 
how to make his pétition stronger. * * * He did not even draw his own 
order, but simply wrote down, 'Injunction allowed as prayed.' The corpora- 
tion attorneys say they drew the order as strong and as broad as possibl&" 
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This ingenious narrative is entitled "Attorneys Draw Order." 
We hâve sufficiently reviewed the circular. (It may be seen in full 
in Re Thatcher, 80 Ohio St. 561, 581, 89 N. E. 39.) The argument 
that it is not libelous or is not untruthful dépends upon the mistaken 
view that it cannot be condemned if skilled dialectitians can point ont 
how each sentence or half sentence, standing alone, is not necessarily 
inconsistent with the facts. It is impossible to consider such a pub- 
lication from that standpoint. It was drafted by Mr. Thatcher and 
his associâtes, skilled in the nice use of language and in the leaving 
of pegs whereon they might hang technical justifications; it was pre- 
pared and published to be read by and to influence a class of the 
community not skilled in thèse things, and which would take it to 
mean what it seemed to mean ; and it must be read against its com- 
posers with the same meaning which they intended its readers should 
draw. Its authors clearly intended that the voters should take it as 
a charge that Judge Morris was and would be a corrupt tool for the 
corporations, directing verdicts and granting injunctions in their fa- 
vor without caring for the right of the case ; and they supported this 
charge by statements of fractional truths which constitute the worst 
kind of falsehood. It cannot be considered as if it had been put be- 
fore an audience of lawyers who would not be misled by its ab- 
surdities, or as if composed by laymen who could be excused by their 
ignorance. True, the use of the word "corrupt" and a direct, square 
charge of corruption are industriously avoided, but in a libel suit it 
would be for the jury to say whether the charge was made by in- 
nuendo; and an intelligent jury could give but one answer to that 
question. 

Giving this meaning to the circular, there is no attempt to show 
either that it was true or that Mr. Thatcher had any reasonable 
grounds to believe it was true ; nor can it be disputed that Mr. Thatch- 
er's doings relating thereto were gross professional misconduct. Ex 
parte Wall, 107 U. S. 265, 2 Sup. Ct. 569, 27 L. Ed. 552; U. S. v. 
Green (C. C. Col.) 85 Fed. 857 ; Cobb v. U. S. (C. C. A. 9) 172 Fed. 
641, 96 C. C. A. 477; Myers v. State, 46 Ohio St. 473, 489, 22 N. 
E. 43, 15 Am. St. Rep. 638. 

As to charge 2, thèse things are the undisputed facts : 
[7] Reiter had loaned to Milburn & Hudson, on their joint notes, 
about $2,400. The two debtors were involved in a number of joint 
liabilities, and each became uhcollectible. Milburn employed Mr. 
Thatcher as his attorney in the resulting controversies with Hudson, 
and the attorney persuaded Reiter to exchange thèse notes for cer- 
tain Murray notes belongîng to Milburn and secured by collatéral. 
Thereupon the Milburn & Hudson notes were delivered to Mr. Thatch- 
er, and he, as Milburn's attorney, held them for several years. Mur- 
ray never paid anything on his notes so transferred to Reiter; Mur- 
ray was irresponsible ; and the collatéral was exhausted with trifling 
results, whereby Reiter got little. Milburn was entitled to demand 
from Hudson, by suit or on settling accounts, contribution of one-half 
the considération which he had paid to Reiter ; but Mr. Thatcher 
planned to bring suit in Reiter's name against Hudson on thèse notes, 
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iiot disclosing Milburn's title, to collect from Hudson the whole 
amount, and thus to earn the 66% per cent, fee which Milburn was 
willing to give him if this could be done. The trouble was that, if 
Hudson was compelled to pay the notes to Reiter, Milburn would 
be liable over for contribution, and so would lose ail benefit of bis 
cheap purchase of the notes. Milburn apparently understood the na- 
ture of this danger; at any rate, he refused to allow Mr. Thatcher 
to sue the notes in Reiter's name, unless and until Milburn was "pro- 
tected" by satisfactory agreement. Two years after Milburn's last 
such refusai, and without his knowledge, Mr. Thatcher entered into 
a contract with Reiter acknowledging holding the notes as attorney 
for Reiter, and agreeing to undertake collection for Reiter against 
Hudson; and later he caused suit to be brought on thèse notes in 
Reiter's name and as if nothing had ever been paid and as if they had 
always been Reiter's. In this suit Hudson and Milburn were défend- 
ants, but only Hudson was served. It was Mr. Thatcher's conduct . 
in bringing this suit which was condemned by the Ohio Suprême Court 
as an attempt to deceivethe court, defraud Hudson, and injure Mil- 
burn. 

Obviously this conduct cannot be squared with any high professional 
standard ; but Milburn had, at one time, said he was willing (if him- 
seîf protected) that Reiter and Thatcher should hâve ail they could 
collect from Hudson, and Mr. Thatcher may bave thought he could 
so manipulate the matter as to guard Milburn against ultimate harm 
from the judgment to be obtained by Reiter. In view of thèse last 
considérations, and if the matter is to be treated on the theory that 
whatever rights there were under the notes really belonged to Mil- 
burn, we are not satisfied that the bringing of suit thereon in Reiter's 
name, as if they were wholly unpaid, of itself called for so severe a 
penalty as disbarment; but before leaving this subject we must no- 
tice the position in which Mr. Thatcher is put by the matter he now 
présents as a complète défense on this charge, viz. : That a jury has 
f ound a verdict for plaintiff in Reiter v. Hudson. Under the unques- 
tioned situation so far recited, there was only one possible theory which 
could fuUy justify the prosecution of the Reiter suit on thèse notes 
for their fuU amount. That theory was first put forward by Mr. 
Thatcher in évidence which he offered in the Suprême Court, but 
which was not admitted (perhaps laecause in conflict with his answer) ; 
the same theory was embodied in the reply prepared and fîled on be- 
half of Reiter in the suit so prosecuted after Hudson had answered 
and claimpd that the notes had been paid and transferred to Milburn 
by the Milburn-Murray transactions; and upon that theory alone 
was based the judgment which Reiter in that case did eventually re- 
cover for the full amount of the notes. This theory was that Mil- 
burn knew the Murray notes and collatéral to be practically worth- 
less, that Reiter was deceived and defrauded in this exchange, and 
that, because of such fraud, Reiter had the right to rescind and had 
rescinded the exchange; and his later assertion of title in the notes 
depended on this fraud and this rescission. We may even accept Mr. 
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Thatcher's claim that he personally acted in good faith in persuading 
Reiter to take the Murray notes, and that acceptance makes no dif- 
férence. The plain fact is that he was professionally employed by 
Milburn to bring about the Reiter-Murray exchange; that he accom- 
plished this resuit; and that he then accepted professional employ- 
ment in an adverse interest to attack and overturn his previous pro- 
fessional work. This was without notice to his former client, al- 
though notice would be of little importance. The fact that this ef- 
fort was successful and that a verdict was had, based upon the theory 
that his former client had, through him, accomphshed a fraud, Mr. 
Thatcher now puts forward as his full justification. Proof of such 
conduct supports a judgment of disbarment. In re Boone (C. C. Cal.) 
83 Fed. 944. 

[8] Charges 3, 4, and 5: It is sufficient to say that the évidence 
fairly supports the District Court's finding that thèse charges were 
_ established. As to the bill of exceptions, it is clear enough that, when 
presented to Judge Knappen, this was not in the same form as it was 
when the opposing attorneys had stipulated for its allowance, and it 
is not easy to understand how this could hâve been brought about 
without the deliberate action of Mr. Thatcher. As to causing his 
client to exécute a pleading which charged fraud against another at- 
torney, there is nothing to indicate the existence of any fraud or 
that Mr. Thatcher had any reason to suppose he could find évidence 
to establish the fraud; and he seems to hâve recklessly instigated an 
affidavit which was false and which he had no real reason to believe 
was true. At the same time, the situation was exasperating to him, 
and distinctly mitigates his reckless and wrongful charge of fraud 
against the other counsel. As to obtaining judgment against his own 
ignorant client without the latter's understanding knowledge of what 
was being done, there is nothing to be said in justification; that he 
did not actually enforce the judgment and perhaps never intended to, 
do not justify. 

Several other errors are assigned besides those which involve the 
merits of the case and which we hâve discussed. It is not necessary 
to consider them in détail. We hâve examined thèse complaints, and 
we see no reason to think that there was any prejudicial error, or that 
the charges were not fairly tried, or that the finding of the court es- 
sentially rests upon anything not in the record. 

We do not intend, by this opinion, any intimation that such an or- 
der as this can be set aside by writ of error in any case where there 
is évidence fairly tending to support the ultimate finding, or that the 
rule is différent from that obtaining in ordinary trials before a United 
States District Judge without a jury. Mason v. Smith (C. C. A. 6) 
191 Fed. 502, 112 C. C. A. 146. We hâve thought best in this case 
to consider the complaints more at large, but it need form no précè- 
dent in similar cases. 

It is brought to our attention that, pending this writ of error, the 
Suprême Court of Ohio has readmitted Mr. Thatcher. That has no 
bearing hère. If in due time an application is made in the District 
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Court for Mr. Thatcher's readmission, that court will give such force 
to the State court's action as may be thought proper. 

The appeal is dismissed; and, on the writ of error, the order be- 
low is affirmed, without costs. 
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(Circuit Court of Appeals, First Circuit March 30, 1914.) 

No. 1000. 

1. COVENANTS (§ 70*) COVENANTS RUNNING WITII THB LAND — EQUITABLE 

Charge — Peesonal C(Jvenant8. 

A contract for the sale and purchase of several mining properties called 
for a payment of $100,000 when the deed should be delivered, and for a 
percentage of the net earnings of mining opérations until the vendor had 
received In the aggregate $1,000,000. The purchaser assigned the con- 
tract, and hls assignée obtained a deed conveying unqualifled title, and 
he at the same time executed a contract calling for quarterly payments 
to the vendor of a percentage of net profits of mining opérations until 
the vendor had received in the aggregate the $1,000,000. Both contracta 
were made binding on the successors and assigns of the parties. The 
contracts vcere not recorded. Beld, that the covenants to pay a percentage 
of the "net proceeds from the opération of said mining properties after 
deducting the cost of mining, necessary development vpork (bvit not Includ- 
Ing purchase of new machinery), transportation, sampling, treatment and 
smelting, plant superintendence, and ail proper charges incidental thereto," 
dld not run with the land, but were merely Personal, and did not create 
an équitable charge on the land, and a purchaser from the assignée, pur- 
suant to order of the bankruptcy court on the bankruptcy of the assignée, 
with notice of the agreements, was not bound to operate the properties 
and pay the vendor the percentage of the net profits. 

[Ed. Note. — For other cases, see Covenants, Cent. Dlg. §§ 70, 71; Dec. 
Dig. § 70.*] 

2. Vendor and Puechaseb (§ 265*) — Vendor's Lien — Covenants Rtjnninq 

wiTTi THE Land — Subséquent Purchaser. 

Where an agreement of a purchaser of mining properties to pay a per- 
centage of the net profits of opérations of the properties until the vendor 
was pald a speclfled aggregate sum was not a légal covenant running 
with the land, or an agreement expressly charging the land, equity could 
not intervene on the ground of a vendor's lien for the unpaid price of 
the land, and so charge a subséquent purchaser with liability to operate 
the properties and pay the percentage of net profits. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. §§ 
492, 700-712 ; Dec. Dig. § 265.*] 

8. Courts (§ 365*) — Oontrolling Décisions — Décisions of State Courts. 

The décision of the hlghest court of Arizona that there is no Implied 
lien for unpaid purchase money must be given effect by the fédéral courts 
In determining whether real estate located in Arizona is subject to a 
lien for the unpaid price, and no lien can arise at law or In equity from 
the mère fact that there is a document in writing evidencing an agree- 
ment to pay a further price for land situated in* Arizona, but to create 
such lien the amount of the price due must be expressly charged on the 
land. 

[Ed. Note; — For other cases, see Courts, Cent. Dig. |§ 950, 952, 955. 
069-971 ; Dec. Dig. § 365.* 

Concluslveness of judgment between fédéral and state courts, see notes 
to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 C. C. A. 478 ; Union & 
Planters' Bank v. City of Memphis, 49 C. C. A. 468 ; Converse v, Stewart, 
118 C. C. A. 215.] 

*For otbcr cases see same tapie & S numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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4. Bankrtjptct (§ 268*) — Trustée in Bankeuptct — Title — Ptjbchaser. 

Slnce a trustée in bankruptcy takes the property of the bankrupt wlth 
au the equlties Impressed on It by the bankrupt and with the equlties 
In the bankrupt's favor, a purchaser from the bankrupt assumes no ob- 
Ugatign not enforceable against the bankrupt. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. §§ 372-379; 
Dec. Dig. § 268.*] 

Aldrich, District Judge, dlssenting. 

Appeal from the District Court of the United States for the District 
of Maine; Clarence Haie, Judge. 

Suit by Charles S. Hinchman against the Consolidated Arizona 
Smelting Company. From a decree (198 Fed. 907) for complainant, 
défendant appeals. Reversed and remanded, with directions. 

J. Markham Marshall and Alexander B. Siegal, both of New York 
City (Van Vorst, Marshall & Smith, of New York City, on the brief), 
for appellant. 

Charles H. Burr, of Philadelphia, Pa. (Benjamin Thompson, of 
Portland, Me., and John Chipman Gray, of Boston, Mass., on the 
brief), for appellee. 

Before DODGE, Circuit Judge, and ALDRICH and BROWN, Dis- 
trict Judges. 

. BROWN, District Judge. The decree of the District Court is in 
part to the effect that the appellant, Consolidated Arizona Smelting 
Company, a Maine corporation, now holds its title to mines in Arizona 
known as the "Blue Bell Mines," subject to two agreements of the 
Arizona Blue Bell Copper Company; the first, of September 15, 1906, 
with John L. Elliot, the second, of November 15, 1906, with the Con- 
solidated Arizona Smelting Company, a New Jersey corporation, and 
"especially subject to the payment of the balance of the purchase price 
of $900,000, in accordance with the terms of- said agreements." 

The opinion of the District Court is reported in 198 Fed. 907. 

The New Jersey corporation, party to the second agreement, was 
adjudged bankrupt April 27, 1908, and under direction of the bank- 
ruptcy court its mining property was sold ; the purchaser took a deed 
from the trustée in bankruptcy and subsequently made conveyance to 
the appellant, the Maine corporation. 

The principal question before us is whether, by reason of its acquisi- 
tion of title to the mines, the Maine corporation, appellant, became 
chargeable with certain payments of a share of the net profits result- 
ing from the opération of said mining properties, as provided in the 
said agreements of September 15 and November 15, 1906. 

The case of the colnplainant, appellee, is put upon two grounds : 

1. That said agreements contain covenants that at law run with the 
land. 

2. That even if the covenants do not run at law they create an éq- 
uitable charge. 

The written agreement of September 15, 1906, was to the effect that 
the Blue Bell Company agreed to convey to Elliot, and Elliot to pur- 

*For oUier cases see game toplc & S mcubbs In Dec. & Am. Dlga. 1907 to date, & Rep'r Indexes 
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chase, certain mines and mining property in Arizona, together with the 
appurtenances, machinery, tools, and utensils on said premises ; the' 
conveyance thereof to be "made by full, covenant warranty deed, and 
the title thereto shall be a good and marketable title and free from en- 
cumbrances," excepting, however, a certain lease and certain claims 
which are not material in the présent case. 

In connection with the finding of the District Court that there is an 
unpaid balance of the purchase price amounting to $900,000, partic- 
ular attention should be given to the second, third, and fourth para- 
graphs : 

"Second. The prlce to be paid by Mr. Elliot for the said properties Is the 
sum of one hundred thousand dollars ($100,000), ten thousand dollars ($10,- 
000) of which shall be paid upon the signing of this agreement, the receipt 
whereof Is hereby acknowledged, and the remalning ninety thousand dollars 
($90,000) shall be paid upon the dellvery of the deeds to the said property, 
as hereinatter provided. Mr. Elliot furtheB covenants and agrées to pay, or 
cause to be paid to the Blue Bell Company, until it shall hâve received the 
aggregate sum of one million dollars ($1,000,000), twenty-flve per cent. (25) 
of the net profits resulting from the opération of the said mining properties. 
The said payments shall be made quarterly on the first days of January, 
April, July and October, or as soon thereafter as the net profits for the 
preceding quarter can be conveniently ascertained. The net profits herein 
referred to shall be the net proceeds from the opération of the said mining 
properties after deducting the cost of mining, necessary development work 
(but not includlng purchase of new machinery), transporta tion, sampling, 
treatment and smelting, plant superintendence, and ail proper charges in- 
cidental thereto, but not the rent payable under the said lease of the said 
mining property. Mr. Elliot wlU also procure, to be executed by the Arizona 
Smelting Company, a corporation of the state of New Jersey, operating at 
Humboldt, Arizona, a contract for the smelting of ail the ores produeed from 
the said mining property for a period of flve years, substantially in the form 
hereto annexed, marked 'A.' 

"Third. The deeds of the said properties shall be dellvered, and the re- 
malning ninety thousand dollars ($90,000) of the purchase prlce, other than 
the twenty-flve (25) per cent, of the net profits, shalî be paid at the office 
of John L. Elliot, Ko. 71 Broadway, city and state of New York, on the 
flfteenth day of Kovember, 1906, at 12 o'clock noon. 

"Fourth. This agreement shall be binding upon the parties hereto, their 
helrs, executors, administrators, successors and assigns." 

The agreement of November 15, 1906, with the said New Jersey 
corporation (subsequently a bankrupt) recites that on or about Sep- 
tember 24, 1906, the contract of September 15th and ail rights there- 
under were duly assigned by Elliot to the Consolidated Company (of 
New Jersey), that the Blue Bell Company executed and delivered a 
deed to the said Consolidated Company, and that "it is deemed advisa- 
ble and necessary that the obligation of the Consolidated Company 
under said contract to make such further payments to the Blue Bell 
Company eut of the net profits of said properties should be set forth 
in an agreement and form for record," and contains the foUowing 
provision : 

"Kow, therefore, in considération of the éxecution and dellvery of said 
deed by the Blue Bell Company, and of the sum of oae dollar ($1) paid by the 
Blue Bell Company to the Consolidated Company, the receipt whereof is 
hereby acknowledged, the Consolidated Company hereby agrées to pay, or 
cause to be pàld, to the Blue Bell Company twenty-flve per cent, of the net 
profits resulting from the opération of the said 'Blue Belle,' 'Blue Coaf and 
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'Blue Buck' patentée! mlnlng clalms, untll the said Bine Bell Company shall 
bave recelved the aggregate sum of one million dollars ($1,000,000). Said 
payments shall be made quarterly on the flrst days of January, Aprll, July 
and October in each year, or as soon thereafter as the net profits for the 
preceding quarter can be conveniently ascertained. Such net profita shall 
be the net proceeds from the opération of the said mining properties, after 
deducting the cost of mining, neçessary development work (but not including 
the purchase of new machinery), transportation, sampllng, treatment and 
smelting, and plant superintendence, and ail proper charges incidental there- 
to, but not Including the rent payable under the lease of said mining prop- 
erties, dated twenty-ninth December, 1905, to the Arizona Exploration Com- 
pany. 

"ïhls agreement shall be bindlng upon and inure to the benefit of the suc- 
cessors and assigns of the respective parties hereto." 

[1] Upon an examination of thèse two agreements, it appears that 
it is incorrect to say that the mines were sold for the sum of $1,000,- 
(XX), or that in addition to the, sum of $100,000 which was duly paid 
there was an agreement to pay a balance of the purchase price, amount- 
ing to $900,(X)0. The covenant is to pay 25 per cent, of the net profits 
resulting from the opération of the said "Blue Belle," "Blue Coat," and 
"Blue Buck" patented mining claims, until the said Blue Bell Company 
shall hâve received the aggregate sum of $1,000,000. 

This is an agreement for a share in the profits of mining opérations. 
The payments are wholly contingent upon the success of thèse opéra- 
tions, and upon the earning of a profit, and are measured by the 
amount of profit. According to the success of the enterprise nothing 
may be payable, or any amount up to, but not exceeding the sum of 
$900,000, which is a maximum beyond which the right of the Blue Bell 
Company to share profits ceases. Before profits can be shared, the 
operating company is entitled to reimburse itself for the expense of 
development and of opération, and also for the expense of transporta- 
tion, sampling, treatment, and smelting of ores, plant superintendence, 
and ail proper charges incident thereto. 

We must not lose sight of the very substantial différence between 
an agreement to pay $9(X),000 as an agreed value for land and an 
agreement to give a quarter share of profits, if there are profits, with 
a maximum of $900,000. The présent worth at the date of the deed 
of such a prospective share or chance in a mining venture is wholly 
conjectural. The covenantor does not acknowledge that the présent 
value of the mines which hâve been conveyed to it is by any spécifie 
sum more than the cash payment. In addition to a satisfactory pur- 
chase price, it gives a share in the venture. It is, however, erroneous 
to treat the présent case as if the grantor had parted with a considéra- 
tion of the value of $900,000 for which a debt of $900,000 was cre- 
ated. 

The opération of the properties from which it is contemplated that 
a profit may resuit includes not merely the winning of ore, but also 
the transportation and smelting of ores and the sale of metals. The 
contract of September 15th provides that Elliot will procure to be 
executed by the Arizona Smelting Company, a corporation of the 
State of New Jersey, operating in Humboldt, Ariz., a contract for the 
smelting of ail the ores produced from the said mining property for a 
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period of five years, substantially in the form marked "A," which pro- 
vides for the terms on which ores and concentrâtes are to be smelted. 
The covenants of ElHot and of the New Jersey corporation, his as- 
signée, contain no express terms binding the covenantor to operate or 
restricting or controlUng the use of the properties conveyed, and seem 
to us to relate rather to a share of the profits of the business to be 
conducted by the covenantor than to the lands or mines themselves. 

The parties contracted upon the supposition that the business would 
in f act be carried on ; nevertheless, it does not appear that the grantee 
was wiUing to bind either itself or its assigns that it should be car- 
ried on. There is a clear distinction between the expectation of the 
parties and the duty imposed by the contract, and the court would not 
be justified in going farther than the expressions used in the contract. 
Maryland v. Railway Co., 22 Wall. 105, 112, 22 L. Ed. 713. 

If from the agreement to share profits could be implied a further 
agreement to make reasonable efforts and reasonable expenditures for 
the development of the mines, this would be in its nature a personal 
agreement pure and simple. Ownership of mining land does not in- 
volve as a mère incident the ability to raise capital and to furnish 
machinery and labor for developing it. 

If it can be said that thèse covenants "touch and concern the land" 
at ail, it is but indirectly and partly. The covenants certainly do not 
wholly touch and concern the land, but relate immediately to a busi- 
ness to be conducted not only by the use of the mine, but by the use 
of Personal property, and both on and off the land conveyed. 

The contention that the contemplated profits will be the proceeds of 
the land, or issue out of the land, and that therefore an agreement 
concerning thèse profits concerns the land and runs with the land, in- 
volves a disregard of the proper scope of the terms of the agreement. 
What seems to us the error of this contention is made clear by the dé- 
cision of the Suprême Court of the United States in the case of Strat- 
ton's Independence, Ltd., v. Howbert, 231 U. S. 399, 34 Sup. Ct. 136, 

58 L. Ed. . In that case it appears to bave been argued that the 

proceeds of mining opérations conducted by a mining corporation do 
not represent values created by or incident to the business activities 
of such a corporation, and therefore cannot be a bona fide measure of 
a tax levied at such corporate business activities; that the proceeds 
of mining opérations resuit from a conversion of the capital repre- 
sented by real estate into capital represented by cash, and are in no 
sensé income. The court said, however: 

"It is not correct, from either the theoretical or the practieal standpolnt, 
to say that a mining corporation is not engagea In business, but is merelj 
occupied in converting its capital assets from one form Into another. The 
sale outrlght of a mining property might be fairly described as a mère con- 
version of the capital from land Into money. But when a company Is digging 
pits, sinking shafts, tunneling, drifting, stoplng, drilling, blasting, and hoisting 
ores, it is employing capital and labor in transmuting a part of the realty 
into personalty, and putting it into marketable form. The very process of 
mining is, in a sensé, équivalent in its résulta to a manufacturing process. 
And, however the opération shall be described, the transaction is indubitably 
'business' wlthln the fair meanlng of the act of 1909; and the gains derived 
from it are properly and strictly the income from that business; for i.ncome' 
212 F.— 52 
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may be deflned as the gain derived from capital, from labor, or from both 
eombined, and hère vre bave conibined opérations o£ capital and labor." 

The error oi attributing to the mine itself the entire profits of 
mining opérations is sufficiently pointed ont in that opinion. The ob- 
servation that "the very process of mining is, in a sensé, équivalent in 
its results to a manufacturing process," bas a spécial application to 
the contemplated opérations in the présent case, which included not 
alone the winning of ore, but the production of metals from ore, and 
a profit from what is "rather a manufacture of art and labor result- 
ing from the use and application of minerais" than proceeds of the 
realty. See King v. Pomfret, 2 M. & S. 139, 143 ; Burdick v. Dillon, 
(C. C. A. First Circuit) 144 Fed. 737, 741, 75 C. C. A. 603; In re 
Chandler, 1 Lowell, 478, 479, Fed. Cas. No. 2,591. 

The uncertainty of the obligation is a strong indication that no 
présent lien or security on the land was intended. If the parties un- 
derstood they were merely to share profits, and profits were dépendent 
upon sùccess, it was natural not to contract for security. 

The chief reliance of the complainant is the provision in the agree- 
ment of November ISth: 

"ïbis agreement shall be bindlng upon and inure to the beneflt of the suc- 
cessors and assigna of the respective parties hereto." 

It is argued that this shows an intention that one who should suc- 
ceed the covenantor in the title to the mines should assume the obliga- 
tion of paying a quarter of the net profits from their opération, and 
also that this shows an intention that the land should stand as security 
for the payment of the quarter share of profits. 

This provision contemplâtes a succession or substitution of parties 
by 'the voluntary act of either of the contracting parties. We think, 
however, that no intention to enlarge the previous terms of the agree- 
ment can be deduced from it. 

As the original covenantor has not expressly agreed that it will 
not alienate or incumber the land, and has not restricted its use, and 
has not expressly agreed that the land should stand as a security for 
the performance of the covenant, we are of the opinion that a vol- 
untary conveyance of the mine by the original grantee, while it might 
hâve defeated the expectation of the grantor, would not hâve vio- 
lated any right of contract and would not hâve released the cove- 
nantor from its Personal obligations. 

Successors and assigns were to be bound only as the original cove- 
nantor was bound, and it was contemplated that one who should suc- 
ceed through voluntary assignment from the covenantor to the busi- 
ness from which the profit was to resuit should be placed in the same 
contractual relations as to that business. 

The appellant is not in the proper sensé a successor and assign of 
the bankrupt corporation so as to become, as its représentative, sub- 
stituted generally upon its obligations. It has merely succeeded in the 
title to a portion of the bankrupt's assets. It is by no means évident 
that it was intended that one to whom the mines alone might be leased 
or sold should be required to assume any obligation to the complain- 
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ant. Both EUiot and the bankrupt corporation agreed "to pay or 
cause to be paid" 25 per cent, of the net profits resulting f rom the opér- 
ation of the said properties. This is not confined to opérations con- 
ducted by any particular person. Aliénation is not expressly prohib- 
ited, and in fact seems to be contemplated, and would not defeat the 
Personal obligation of the covenantor. 

The contract, having regard both to its express terms and to its 
nature, is one that is capable of performance by the original cove- 
nantor, although it may hâve leased or sold the mines for others to- 
operate, and is one not capable of performance merely because of 
ownership of the mines. 

The argument thEtt because successors and assigns are to be bound 
as the original covenantor is bound, therefore the original covenantor 
bas agreed that the land while in its hands shall be security for the 
performance of the personal covenant, seems unconvincing. We can- 
not infer from a provision for a substitution of parties to the con- 
tract an intention to enlarge the obligation of the original covenantor 
or to impose a burden on the land. 

The use of this conventional phrase concerning successors and as- 
signs is of slight significance, since that part of the agreement spe- 
cifically setting forth the obligation to make payments makes no pro- 
vision that the land is bound as a security. This phrase would be 
quite as appropriate in an agreement between two corporations touch- 
ing a business entirely disconnected from the land as in an agreement 
relating only to land. It does not savor of the realty more than of 
personalty, and therefore does not prove an intention to charge the 
land as a security. It may be given the same significance as in an 
agreement concerning personalty or services. 

The common sensé of the matter is that if it had been intended to 
charge the land while in the covenantor's possession the lawyers who 
drew the agreement would hâve provided for this in plain language, 
and would not bave left it to dépend upon a doubtful inference from 
a clause whose purpose was not to state the terms of agreement, but 
merely to provide for substitution of parties. 

Furthermore, it is very doubtful if in this contract we can inter- 
pret the words "successors and assigns" as including other than vol- 
untary assigns, or as having any application when the bankrupt's es- 
tate passes by opération of law. Gazlay v. Williams, 210 U. S. 41, 
28 Sup. et. 687, 52 L. Ed. 950. 

In accepting as part considération a contract for a share of profits 
from an enterprise which involved the investment of large capital in 
machinery and labor, and was not confined to the winning of ore, 
but included its réduction to métal at the expense of the operator, the 
grantor relied rather upon its hopes or upon its confidence in the abil- 
ity of the grantee to furnish the necessary capital and to successfully 
develop the mine, and upon its interest in so doing, than upon any 
security afïorded by the mine itself . It is difficult to so interpret thèse 
documents as to find an intention that the grantee should charge its 
land as security for the success of its own mining venture or the ven- 
ture of successors in title who might be able to furnish further cap- 
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ital and conduct, under new superintendence, additional minîng op- 
érations. It is equally difficult to infer such intention from the docu- 
ments interpreted in the light of the circumstances. The grantee was 
vested with a full record title (a marketable title) to the mines. The 
grantor dehberately made choice between giving a deed conferring 
such title and a deed showing on its face a réservation of rights. It 
«xpressly elected not to reserve rights in the deed, and to withhold 
from record agreements containing the covenants upon which the 
présent complainant now relies. 

While the New Jersey corporation was operating the mines, it ex- 
pended very large sums of money, and, while it was the owner of an 
unqualified title, it obtained loans from various ' bankers aggregating 
upwards of $740,000. Having a share in the profits of the mining 
venture to an amount which was doubtless much larger than the pur- 
chaser would hâve agreed to pay in cash, it was for the interest qf 
the grantor, as well as of the grantee, that the grantee should hâve 
the means of borrowing, and this was inconsistent with a lien. In re 
Brentwood Brick & Coal Co., 4 Ch. D. 562, 565. 

The défendant contends that the deliberate withholding of the 
agreement from record and giving to the New Jersey Company the 
crédit of being the owner of an unqualified title estopped the Blue 
Bell Company from setting up the agreement as against creditors. 

Without now considering the question of estoppel, we think thèse 
f'acts may be legitimately considered as showing that there was no 
intention to charge the land as a security, and that it was for the mu- 
tual interest of the parties interested in the success of the mining 
venture that the land should stand unencumbered in order that the 
business of operating the mines, to which in terms the covenant re- 
lates, might be developed with capital acquired on the faith that the 
true ownership was the record ownership. 

We should prêter to find that the grantor intended to take no 
security rather than that it intended to aid the developmenf of the 
mines by holding out the grantee as owner while it was borrowing 
money for development and to first disclose a claim for security after 
the public had advanced its monies. . As was said by Chief Justice 
Marshall, in Bayley v. Greenleaf, 7 Wheat. 46, 51 (5 L. Ed. 393) con- 
cerning a vendor's lien: 

"A vendor relying upon this lien ought to reduee it to a mortgage, so as 
to give notice of it to the world. If lie does not, lie is, in sonie degree, ac- 
cessary to tlie fraud committed on the public, by an act which exhibits the 
Vendée as the complète owner of an estate on which he clalms a secret lien." 

The défendant cites many cases, among them Jackson Brick & Tile 
Co. (D. C.) 189 Fed. 636, 649, and In re Bothe, 173 Fed. 597, 97 C. C. 
A. 547, to support its contention that there is estoppel. 

We find it unnecessary, however, to consider at length the questions 
of estoppel and constructive fràud, though thèse are important, fo'r 
we are of the opinion that upon the terms of thèse documents inter- 
preted both literally and in the light of circumstances we must find 
that there is no sufficient évidence of an intention to create a security. 

We hâve also to consider what seems a somewhat artificial argument 
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based upon implications and fictions from the ancient and technical 
law of real estate, whereby it is sought to charge the appellant as by 
a covenant at law running with the land. 

In order that a covenant may run with the land, it must "touch and 
coiicern" the land. 

This covenant as to its benefits to the covenantee is entirely personal ; 
it benefits no lands of the grantor. As to its burdens, the land of the 
covenantor is not subjected to any restriction nor limitation as to use 
or mode of occupation, and no active duties are expressly imposed 
upon the covenantor to develop or operate the mines. 

To show that the covenant "touches and concerns" the land, the 
complainant, appellee, argues as f ollows : 

The complainant is vested with the title to a royalty ; a payment of a 
royalty out of the profits of land is rent ; a covenant in a lease to pay 
rent touches and concerns land, because rent is regarded as something 
rendered for the possession of land. If a covenant to pay money rent 
touches and concerns the land, a fortiori this covenant touches and 
concerns the land. 

This argument seems in some particulars misleading. It is an his- 
torical fiction that rent issues out of land. Holmes, Common L^w, 
388, 391. But it will hardly be contended that purchase money to be 
paid for land issues out of land or is rent. 

If rent be regarded as something rendered for the possession of land, 
it does not follow that what is rendered for the title to land is rent, 
though this seems to be implied in appellee's argument. In a vague 
sensé both purchase money and rent may be said to be rendered for 
the possession of land; but this does not make them so identical that 
the fiction which attaches to rent must also attach to agreed purchase 
money, or to an additional sum conditionally payable for the same 
considération for which the defined purchase money was paid. 

Furthermore, the proposition that a payment of a royalty out of the 
profits of land is rent seems both inexact and inapplicable. Rent may 
assume the form of a royalty, or be determined in amount by a royalty ; 
but a covenant to share the profits of land does not necessarily create a 
rent. Hère, however, as we hâve seen, the covenant was not to share 
the profits of land, but of opérations which the parties treated as the 
source of profit rather than the land. 

Nor can we accept the statement that the complainant has the title 
to a royalty in the sensé in which the term is ordinarily used. The 
typical illustration of a royalty is a fixed sum perton for ore mined, 
or a fixed sum per patented article* manuf actured, used or sold. Where 
a royalty is agreed upon there is a contract as to value per unit, which 
aiïords a definite basis for Computing proportionately to use a sum 
which may become due for the acquisition or use of a number of units. 

An agreement for a royalty upon each ton of ore might possibly be 
said to touch and concern the land, not because it is in the nature of 
rent, but because the ore itself in place is part of the realty, and pay- 
ment to the landowner for the ore per ton as removed is payment for 
precisely what comes out of the ground. When, however, the contract 
is not for a price for ore taken out, but for a share of the profits from 
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the operator's business of developing three différent mines, the profits 
of one of which may be required to meet the losses of another, then 
the payments cease to be proportionate to the parts of the realty re- 
moved from place. 

The appellee's proposition that "an obHgation to pay the value of 
twenty-five per cent, of the ore taken out of the land touches and con- 
cerns the land" erroneously interprets the covenant. 

With a typical royalty the grantor's income is computed upon the ore 
itself ; in this case such computation is impossible, for what is to be 
shared is the profit of the operator from dealings with the ore, and 
products of the ore, as personalty, after deducting the expenses of ex- 
cavating and ail other expenses incident to dealing with the ore as 
personalty. 

The nature of the ore in place, and considered as a part of the realty, 
is, of course, an important factor; but the ore when brought to the 
surface, severed from the realty, is the proceeds not of land alone, but 
of capital and labor as well, and as it is transported, smelted, and its 
metals extracted the whole opération is more and more characterized 
by its business features rather than by the character of the raw mate- 
rial in place as a part of the realty. 

While the term "royalty" is sometimes used in a loose sensé to de- 
note merely a share, yet upon the question bef ore us it tends to error, 
and is much less accurate than the expression used by the parties to 
express their intention — "twenty-five per cent, of the net profits result- 
ing from the opération." 

In seeking for the actual intention of the parties we must give their 
language a natural interprétation, and cannot attribute to them an un- 
derstanding that a share of profits of a business is a royalty; that a 
royalty is a rent ; that rent by légal fiction issues out of land ; and that 
by like fiction the profits of the business of mining issues solely out of 
land, or is to be regarded as the proceeds of land because it is to be 
rendered for the title to land. 

The appellee also proposes as a test the following: 

"Where the nature of the covenant Is such that naturally it can only be 
performed by the owner of the land, the covenant is one wMch touches and 
concerns the land, and therefore one whlch binds the successive assignées 
of the land." 

This gênerai proposition is not supported by authority, and we think 
it unsound. It does not follow because a covenant touches and con- 
cerns the owner of land that it touches and concerns the land itself. It 
is not enough that a covenant is to be performed by him who owns the 
land ; it must aflrect the mode of occupation or enjoyment of the land. 
Nor is mère intention that a covenant shall run enough to make a cov- 
enant touch and concern the land. This must be determined from the 
subject-matter. It must be "capable in its own nature" of running 
with the land. 1 Smith's L. C. (7th Am. Ed.) pp. 217, 221, 226, 190, 
191; Sims on Real Covenants, 115. The error of the appellee's prop- 
osition is pointed out, and well illustrated, in the appellant's brief in 
reply. 
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The learned counsel for the appellee hâve failed, we think, to find 
any case that supports its contention that a covenant like that before 
us créâtes at law an obhgation which attaches to those who succeed to 
the title of the covenantor. 

The appellant cites the f ollowing cases to support its contention that 
the covenant does not touch or concern the land, and that the use of 
the word "assigns," however clearly it may show an intention that the 
agreement should run with the lând, is insufficient to accomplish this, or 
to make the covenant touch or concern the land : Mygatt v. Coe, 147 
N. Y. 456, 467, 42 N. E. 17; Brewer v. Marshall, 18 N. J. Eq. 337, 
341 ; Wilmurt v. McGrane, 16 App. Div. 412, 417, 45 N. Y. Supp. 32; 
American Strawboard Co. v. Haldeman Paper Co., 83 Fed. 619, '625, 
27 C. C. A. 634 ; Kettle River Railroad Co. v. Eastern Railway Co. of 
Minnesota, 41 Minn. 461, 471, 43 N. W. 469, 6 L. R. A. 111 ; Rogers 
v. Hosegood, 2 Ch. D. 388, 395 ; Keppel v. Bailey, 2 Myl. & Keen, 517, 
537; Reid v. McCrum, 91 N. Y. 412, 417, 418; Wells v. Benton, 108 
Ind. 585, 8 N. E. 444, 9 N. E. 601 ; Glenn v. Canby, 24 Md. 127, 130, 
131; Clément v. Willett, 105 Minn. 267, 270, 117 N. W. 491, 17 L. 
R. A. (N. S.) 1094, 127 Am. St. Rep. 562, 15 Ann. Cas. 1053; Schol- 
ten v. Barber, 217 111. 148, 75 N. E. 460; Dolph v. White, 12 N. Y. 
296, 301, 302; Dickey v. Kansas City, etc., Railway Ce, 122 Mo. 223, 
231, 26 S. W. 685. 

We think the true view of this covenant is that it does not touch or 
concern the land, but does concern a personal business. Mr. Sims, in 
his book on Real Covenants, at page 109 et seq., refers to this topic, 
and collects the décisions. But even should it be found that this cove- 
nant does in fact touch and concern the land, there would still remain 
the question whether in any event the burden of the covenant can run 
so as to charge the assigns of the covenantor. 

The real contention of the complainant in this case appears to be, not 
that the covenant runs with the land, but that the covenant of the bank- 
rupt runs with the business of the appellant. 

It seems to be well settled in England that a covenant of the char- 
acter of that now before us does not run with the land, and is not en- 
forceable at law or in equity in such a way as to require a successor in 
title to the covenantor, who has entered into no covenant, to expend 
sums of money in accordance with what the original covenantor bound 
himself to do. In the following cases are valuable statements of the 
effect of the English cases upon thèse topics : Hayward v. Brunswick 
Building Society, 8 Q. B. D. 403 ; Austerberry v. Oldham, 29 Ch. D. 
750. The latter case is cited on the appellee's brief to the effect that 
it is now settled in England that the burden of covenants will not rvm 
where there is no tenure; that is, where there is no reversion. The 
case, however, seems to hâve a much broader bearing. 

Mr. Sims, in "Sims on Real Covenants," p. 148, says that the weight 
of American décisions seems to follow the contrary view. It should be 
noticed, however, that Mr. Sims, in his définition of a covenant which 
runs with the land, observes that the principle is the linking of proper-^ 
ties together, so as to make one pièce more useful by the obligation of 
the owner of the other. SiTis on Real Covenants, 17, 19. In a note. 
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page 17, he states that the définition may cover încorporeal a-s well as 
corporeal hereditaments, and the appellee hère argues that it has an 
încorporeal hereditament. We are, however, unable to accept the 
contention that the right to thèse conditional payments out of the prof- 
its of opération is an incorporeal hereditament. 

In vievv of our opinion that the covenant does not run because it does 
not meet the primary requirement that such a covenant shall touch and 
concern the land, we need not further consider the question of the run- 
ning of the burden of a covenant with a fee estate. We may observe, 
however, that no case has been cited to show that under the law of 
Ariîiona, where the land is situated, the burden of a covenant can run 
with a fee estate. 

[2] In the District Court the question whether the covenant ran 
with the land was not decided, but the case was determined for the 
complainant on the ground that an équitable charge existed even if the 
covenant did not run with the land. 

We are unable to see any ground upon which a court of equity can 
charge the appellant unless there was a légal covenant which ran with 
the land, or an agreement expressly charging the land. Equity cannot 
intervene on the ground of a vendor's lien for an unpaid purchase 
price. 

By the law of Arizona (where the land is situated), as stated in Bak- 
er v. Fleming, 6 Ariz. 418, 59 Pac. 101, 2 Ann. Cas. 370, there is no 
implied lien for unpaid purchase money. In other words, the créature 
of equity, known as a vendor's équitable lien, which is based upon the 
fact that the purchaser has not paid for what he has received, does not 
exist in Arizona and is regarded as contrary to the policy of that 
State. This is conceded by the appellee, who contends that this déci- 
sion is inapplicable, because in the présent case we hâve an express 
lien ; but, as no lien exists merely because there is an unpaid purchase 
price, or unpaid considération, it necessarily follows that no lien arises 
either at law or in equity f rom the mère fact that there is a document in 
writing evidencing the agreement to pay a further price or considéra- 
tion. To create such a lien there must be something more than a déc- 
laration that the purchase money to a certain amounts remains unpaid ; 
the amount must be expressly charged upon the land. Hiester v. Green, 
48 Pa. 96, 86 Am. Dec. 569; Jones on Liens, vol. 2, § 110. 

[3] We must give due effect to the décision in Baker v. Fleming, 
and this precludes us from raising upon équitable principles a charge 
for which the parties hâve not contracted. 

The case of Walker v. Brown, 165 U. S. 654, 17 Sup. Ct. 453, 41 
L. Ed. 865, emphasizes the requirement of an agreement showing an 
intention to create a lien,, charge or security. 

The parties contracted not for security, for there was no fixed obli- 
gation to secure, but for a share in a fund that never was created, and 
for whose création the contract itself can no longer avail. 

It would establish a most dangerous rule of property were land to 
be charged with liens or in effect mortgaged by an instrument con- 
tainmg not a single definite expression of such intent. 
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But èven were we to adopt the complainant's contention that it was 
intended that the land itself should be a security for the performance 
of the contract, we should still hâve to inquire whether in view of the 
bankruptcy and of the rights of the bankrupt under the contract that 
security was of any actual value. In other words whethér the value of 
the land as a security was not exhausted by rights of the bankrupt 
to which the trustée in bankruptcy succeeded. 

December 4, 1907, a pétition was filed upon which, on April 27, 
1908, there was an adjudication of bankruptcy. Its effect was tode- 
feat the mining opérations of the bankrupt and to destroy its ability 
to carry out the contract. If it be true that there was a contract for 
security, then the grantor could look only to the land itself, as it then 
stood, for such security ; but the contract by its terms clearly created 
no présent debt, and nothing was then due f rom the bankrupt. There- 
fore it was then impossible to prove any definite pecuniary charge 
against the land. Had the land been sold by the bankruptcy court, 
free from liens, with liens transferred to proceeds, complainant would 
hâve been unable to prove a definite pecuniary value, if any, of its 
right to a share of the profits. 

The complainant could not dérive from the bankrupt what was es- 
sential in addition to the mines to carry out the terms of the contract, 
and obviously could not expect a stranger to do so without considéra- 
tion. 

The Personal assets of the bankrupt became immediately available 
for the payment of its creditors. If, as the complainant suggests, a 
trust was imposed which went with ail successors in title to the land, 
it was an active trust that could not hâve been executed by sale of 
the land, but required the opération of the mines, in order to create 
the funds in which complainant was to share, and a trust that af^er 
the bankruptcy necessarily must hâve been carried out with funds 
supplied by the complainant, or raised upon the land itself. If by 
any possibility a receiver or trustée could bave been appointed to 
carry out the supposed trust with funds so raised, then, after paying 
interest on the new funds supplied for development and a suitable 
compensation for the services of a receiver or trustée, if a profit re- 
sulted it would be first wholly applicable to the reimbursement of the 
bankrupt or its estate for ail the charges for development and opéra- 
tion of the property, including transportation, sampling, treatment, and 
smelting, plant superintendence, etc., which were apparently some 
three-quarters of a million dollars. After such payment the com- 
plainant might hâve one-quarter of the profits, three-quarters going to 
the bankrupt's estate, until the complainant had received $900,000, 
after which the entire property would be reconveyed to the bankrupt's 
estate. 

As we understand the eiïect of the decree appealed from, it is that 
the purchaser of the mines at the bankruptcy sale is in equity bound 
to assume ail of the obligations of the bankrupt under the contract, 
and, irrespective of the value of the land which it purchased, to fur- 
nish its capital and services as a voluntary successor to this obligation 
of the bankrupt as a condition of doing business. 
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Under the direction of the bankruptcy court, the mining property 
was put up at public auction, and, without notice of any claim that 
there was a charge upon the land or upon the profits of opération, 
it was sold, with other property, for the amount of the highest bid, 
$200,000 — pre'sumably a fair priée. In any event, after making ail 
due allowances, this is a strong indication that the value of the se- 
curity subject to the prior charges for reimbursement was of no sub- 
stantial amount. 

Subséquent to its sale at public auction, and before paying over 
to the trustée in bankruptcy the amount of the bid, the purchaser had 
notice which, for présent purposes only, we may assume to be suffi- 
cient notice of the agreements of September 15 and November 15, 
1906. After such notice counsel for the purchaser made an examina- 
tion of the law of Arizona, and especially of the case of Baker v. 
Fleming, 6 Ariz. 418, 59 Pac. 101, 2 Ann. Cas. 370, which holds that 
the équitable doctrine of a vendor's lien for unpaid purchase money 
bas no application in that state. 

The purchase price as fixed, before notice, at the sale by the trus- 
tée in bankruptcy was paid over despite the notice. The purchaser 
and the appellant, however, hâve from the first consistently refused 
to recognize or be bound by the contract of the bankrupt. So far 
as the title to the real estate is concerned, they may be so afifected 
by notice as to make irrele^ant the fact that the instrument had not 
been recorded. We may assume that they took the bankrupt's actual 
title as distinguished from the record title. To hold, however, that 
their acts and conduct hâve been such as to amount to a voluntary 
adoption of a contract which they hâve always consistently contended 
did not bind the land, and was of no légal effect against them, would 
bç a grave injustice and a perversion of the rule that one who is not 
an original party to a contract may become such ,by voluntary adop- 
tion, and that such voluntary adoption may appear from acts and con- 
duct as well as from express verbal agreement. 

The case of Wiggins Ferry Co. v. Ohio & Mississippi Railway 
Co., 142 U. S. 396, 12 Sup. Ct. 188, 35 L. Ed. 1055, cited in the 
opinion of the District Court, though not cited upon appellee's brief 
and apparently not now relied upon, turns upon the voluntary adop- 
tion of a contract by conduct which was found only consistent with 
its adoption. The conduct of the appellants and their predecessor 
in title is consistent only with their répudiation of the contract. 

By taking the land it is very clear that they assumed no légal, éq- 
uitable, or moral obligation to advance new money and make new 
efforts for the benefit of the grantor; and a court of equity cannot 
justly appropriate values derived from the development of the mines 
through business activities and capital not derived from the bankrupt. 

[4] It is true that the trustée in bankruptcy took the property with 
ail the equities impressed upon it by the bankrupt, but it is likewise 
true that we must consider the equities from both sides, and not from 
the side of the complainant alone. The trustée takes with the equities 
in the bankrupt's favor as well as with the equities against him. 

After its very large expenditure we think that the bankrupt itself 
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might hâve elected to cease its investment of capital and its business 
efforts withouT breach of any express or implied covenant. Regarded 
as a Personal covenant, it was practically discharged by full perform- 
ance by the bankrupt of ail duties implied in it. No new personal 
obligation of a purchaser could exceed the original obligation of the 
bankrupt. 

According to the complainant's view there has been attached to this 
land for an indefinite period (perhaps in perpetuity) an obligation 
which attaches as a condition of doing business to ail persons suc- 
ceeding the bankrupt in title and to the proceeds of their new capital 
and business activities. But this disregards the rights of the bank- 
rupt under the contract. If, following the complainant's argument, 
we ignore the personal character of the covenant and say that it re- 
lates to the proceeds of land, and therefore to the land, then it fol- 
lows, as both covenantor and covenantee are to hâve rights in the pro- 
ceeds, that the land représenta not only the grantor's share of profits, 
but the bankrupt's right to reimbursement. The right of the cove- 
nantor to ail ■ the proceeds of the land until repaid the amount ex- 
pended in development and working is primary, and should it exhaust 
the value of the land as a security at the time of the bankruptcy the 
complainant stands merely in the plight of a second mortgagee when 
a first mortgage is foreclosed and brings less than the amount of the 
debt. 

We fail to see the application to this case of the doctrine of Legard 
V. Hodges, 3 Bro. C. C. 531, 4 Bro. C. C. 421, in which the covenantor, 
having bound himself to pay a certain sum, covenanted to set apart 
and appropriate one-third part of the clear yearly rents arising from 
several estâtes until such sum was paid. This created a debt with a 
contract to appropriate the rents to pay it, and was held to impose a 
trust upon the land which bound purchasers 'with notice — a trust 
which could be administered through a receiver. 

The difficulty in the complainant's case is that the grantor took in 
addition to a satisfactory purchase price merely a chance in a mining 
venture, and took no security that this venture should last longer than 
the ability or interest of the coadventurer, the bankrupt. 

As was said by the Circuit Court of Appeals for the Ninth Circuit, 
in Synnott v. Tombstone Consolidated Mines Company, 208 Fed. 251, 
125 C. C. A. 451:. 

"Jlanifestly there could be no lien to secure somethlng for whicti no lia- 
bilitj' existed. The case showing that there never were any surplus earnings 
of the Company, and that as a conséquence, the funds out of which the in- 
struments" were alone "payable were never created," etc. 

The case of Portland Chemical & Phosphate Co. v. Blodgett, 152 
Fed. 929, 82 C. C. A. 77, is said by the appellee to be on ail fours 
with the présent case. That case, however, is in very substantial par- 
ticulars différent from the présent case. There was an express agree- 
ment for the purchase price of $100,000 ; there was an agreement that 
the balance of the purchase money should be paid by a royalty per 
ton ; «^here was an agreement binding the purchaser to opération, and 
especially an agreement in terms prohibiting the conveyance or in- 
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cumbrance of the land until the full amount should be paid. The 
effect of this was expressly to charge the land with a fixed and agreed 
purchase price. The case is of no value as an authority in the prés- 
ent case, except as it well illustrâtes by contrast the deficiencies of 
the complainant's contracts. 

There are in the case many other important questions, some affect- 
ing the complainant's rights under the assignment by the Blue Bell 
Company of proportional shares of the prospective profits and their 
reassignment to the présent complainant. 

The question of estoppel by failure to record the instruments while 
the bankrupt corporation was borrowing large sums from bankers, 
and was employing such sums for an enterprise in whose profit the 
Blue Bell Company and the bankrupt were both interested, is a very 
serious question, as is also the question of the équitable status of this 
complainant as against creditors who advanced their money for the 
development of the mines, and succeeded to the bankrupt corpora- 
tion's right of reimbursement, and who are now, through reorganiza- 
tion proceedings, interested as stockholders in the Maine corporation, 
the défendant. 

Without determining thèse questions, we prefer to rest our conclu- 
sion upon the ground that the contracts referred to create no légal 
or équitable charge upon the land or upon the défendant corporation, 
the appellant. 

The decree of the District Court is reversed, and the case is re- 
manded to that court, with directions to enter a decree dismissing the 
bill with costs ; and the appellant recovers its costs of appeal. 

ALDRICH, District Judge (dissenting). It seems to me that this 
case discloses a plain.equity in the appellee. 

The majority opinion proceeds upon the idea that the agreements 
do not disclose any definite purchase price ; that there was no actual 
agreement or liability beyond the payment of the $10,000 and the 
$90,000; and that the transaction does not disclose an intention to 
bind an interest in the land, or to touch 25 per cent, of the net profits 
as security for the remaining $900,000. 

If the provision, in the agreement of September 15, 1906, which dé- 
clares that "this agreement shall be binding upon the parties hereto, 
their heirs, executors, administrators, successors and assigns," which 
was reiterated in the final agreement of November ISth, was not 
intended as security through touching 25 per cent, of the product of 
the mine after deducting expenses of mining, etc., to what possible 
end could it hâve been used? It did not express the idea that profits 
in a business are a technical royalty, or that royalty is rent. It did, 
however, plainly and unmistakably express the idea that the grantor 
should hold to himself 25 per cent, of the ore product, less operating 
and other contemplated incidental expenses, until the aggregate sum 
of $1,000,(XX) is received, and that the agreement is binding upon suc- 
cessors and assigns. If, as said by Mr. Justice Holmes, in Barnes 

V. Alexander, 232 U. S. 117, 34 Sup. Ct. 276, 58 L. Ed. , decided 

Januar/ 12, 1914, we are to start "with the principle that an informai 
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business transaction should be construed as adopting whatever form, 
consistent with the facts, is most fitted to reach the resuit seemingly 
desired," there is no difficulty whatever in reaching the conclusion 
that the parties intended security. It is obvious that there could be 
no security unless the agreement touched the mine itself. It is quite 
true that the profits and the security were contingent upon opérations 
and contingent upon success; but thèse contingencies were obviously 
contemplated, as was the contingency of success in the contingent fee 
case with which the Suprême Court was dealing in the opinion just 
quoted. 

It is perfectly true, and there is no contention against the idea, that 
the agreement of September 15th, and that of Noveniber 15th as well, 
contemplated business opérations, and that the business of mining and 
preparing the product under the terms of the agreement was left 
altogether to the grantee and its successors, the situation to be sub- 
ject, of course, to such considérations of good faith as the relations 
established by the agreement might require. 

It is impossible for me to see that the case of Stratton's Independ- 
ence, Limited, v. Howbert, 231 U. S. 399, 34 Sup. Ct. 136, 58 L. Ed. 

, decided December 1, 1913, which related to the question whether 

the gains of a mining opération were the income of a business within 
the meaning of the act of 1909, has any application whatever to the 
questions or the principles involved in the case at hand, while the 
reasoning in the case of Barnes v. Alexander, which related to a con- 
tingent fee, with eyes toward the future and to the division of fruits 
if and when they should be received, is very close to the question 
which we are now considering. 

The case at bar was decided by the District Court for the District 
of Maine in August, 1912, and the décision and the reasons for it were . 
stated in an elaborate and well-considered opinion, which is reported 
in 198 Fed. 907. The opinion of Judge Haie contains a careful and 
comprehensive history of the titles in question, the issues raised by the 
pleadings, and the questions of law and fact involved; and there is 
no occasion for restating them hère. 

The properties to which the rights in question relate consisted of 
copper mines and mining rights situated in Arizona, and known as 
the Blue Bell Mines. The mines were sold for $1,000,000, and were 
conveyed by deed executed in connection with certain agreements as 
to the purchase price. 

There were two agreements in connection with the transaction, one 
on September 15, 1906, which stated the terms of the bargain or agree- 
ment of sale between the Arizona Blue Bell Company and one John 
L. Elliot and the terms of the contemplated conveyance. Upon the 
exécution of this agreement $10,000 of the purchase price was paid. 
This agreement and the rights under it were subsequently assigned to 
the New Jersey Consolidated Arizona Smelting Company. 

On November 15, 1906, in conformity with and in furtherance of 
the agreement of September ISth, the Arizona Blue Bell Company 
conveyed to the New Jersey Consolidated Arizona Smelting Company. 
At the tâme the deed was delivered, the $90,000 which was stipulated 
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for by the agreement of September 15th was paid by the grantee. 
On the same day — that is to say, November 15th — and as a part of 
the transaction involved in the exécution and delivery of the deed, 
the grantee executed a written agreement to the grantor which, in 
conformity with and in furtherance of the agreement of September 
i5th, provided for the payment of the remaining $9(X),000 out of 
the net earnings of the properties. The agreement was not recited 
in the deed, nor was it referred to, but in express terms it was made 
binding upon the respective parties, their successors and assigns, and 
its benefits under express terms were to inure accordingly. 

The fair import of the agreement is that the sale was for $1,000,- 
000. The $10,000 and the $90,000 were definitely described as ad- 
vance payments. The agreement of September 15th recites that the 
Blue Bell Company agrées to sell and Mr. ElHot agrées to purchase, 
etc., the price to be paid by Mr. EHiot for the properties to be the 
sum of $100,000, $10,000 of which was to be paid when the agree- 
ment was signed, and the remaining $90,000 upon delivery of the 
deeds ; and there is a f urther covenant and agreement to pay, or cause 
to be paid, to the Blue Bell Company, until it shall hâve received 
the aggregate sum of $1,000,000, 25 per cent, of the net profits. The 
agreement of November ISth recites that the considération is $100,- 
000 in cash and the payment to the Blue Bell Company of 25 per 
cent, of the net profits resulting from the opération of the mining 
properties until the Blue Bell Company shall hâve received the ag- 
gregate sum of $1,000,000. Again, it is provided that, in con- 
sidération of the exécution and delivery of the deed, the Consoli- 
dated Company agrées to pay, or cause to be paid, 25 per cent, of 
the net profits resulting from opérations until the Blue Bell Com- 
pany shall hâve received the aggregate sum of $1,000,000, and that 
such payments shall be made quarterly. It is, of course, true that 
the right of the grantor, or its successors, to receive the $900,000 
was contingent upon success of opérations to be carried on under the 
relations which were created by the agreements. This was something 
contemplated by the parties at the time they made the trade and cre- 
ated the security. 

The questions are: 

First, whether the agreement for the payment of the purchase price 
from the net earnings of the mining properties constitutes a covenant 
at law which runs with the land, with or without regard to the ques- 
tion of notice; and, 

Second, if not technically that, whether it becomes a charge upon 
the land which will be enforced in equity against parties holding with 
notice. 

It must be borne in mind as a leading and quite controlling consid- 
ération that the values involved were not in any substantial measure 
based upon the land in the sensé in which land values are popularly 
and generally accepted, but upon an inhérent product of the land 
whose value and availability were dépendent upon working and min- 
ing opérations. Indeed, the agreement of November 15th recites that 
the quarterly payments are to be made from the net profits of the 
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preceding quarter, and that the profits shall be calculated upon the 
net proceeds of the opérations of the mining properties. It is difficult 
to conceive of a situation which would more clearly warrant a con- 
clusion that the right sought to be established by the agreement 
touched and concerned the land, because the right had référence to 
an imbedded and hidden resource whose value dépends upon operat- 
ing development, every phase of the right being thus incident to and 
conséquent upon the right of possession and control. An agreement 
of this character touches and concerns the land, because it is primarily 
founded upon and attaches to the product which is the sole or prin- 
cipal élément of value therein. A question of this kind is largely 
controUed by the nature and character of the property and the inten- 
tion of the parties. 

The nature of the interest covered by the agreement in this case 
is apparently such as to bring the covenants unquestionably within 
that class of cases which hold the most restricted view as to cove- 
nants which touch the land. From the very nature of the interest 
and the character of the right sought to be established, the covenants, 
if they were to be at ail potential, necessarily attached to an unde- 
veloped product which must, if anything did so, produce the profit 
out of which the purchase payments were to be made, and whether 
profits were to be realized was necessarily dépendent upon possession 
and development. It touched an interest which, as expressed in Camp 
V. Boyd, 229 U. S. 530, 558, 33 Sup. Ct. 785, 57 L. Ed. 1317, in 
speaking of "ground rents," represented a part of "the substantial 
fruits," and "the entire fruits, of ownership." 

The interest and the right in question necessarily inhered in and 
attached to the land, or, to be more exact in a situation like this, it 
attached to the inhérent fruit which was the chief élément of the land 
value. It is palpable that the parties intended that the agreement 
should touch the land and its imbedded product, because by express 
terms, it was stipulated that "such net profits shall be the net proceeds 
from the opération of the said mining properties, after deducting the 
cost of mining, necessary development work," etc., and because, by 
the express terms of the agreement, the rights thereunder were to 
inure to the benefit of successors and assigns, and its burdens were 
to rest upon successors and assigns. 

While the appellant contends that the terms of this agreement do 
not touch and concern the land, it is apparent that its chief conten- 
tion is based upon the idea that, if the terms of the agreement do 
touch, they do not run with the land, because there is no reversionary 
right in the grantor. Upon this question whether an interest which 
so essentially inheres as this does in the sole élément of undeveloped 
land resource is dépendent upon a reversionary interest in the gran- 
tor, and upon the question whether privity of estate means tenure, 
or easement, or succession to titje, the briefs and the arguments pré- 
sent an interesting and valuable discussion of the English and Amer- 
ican cases, with the resuit of apparent démonstration that, if the ques- 
tion whether the covenant runs is contingent upon the existence of 
a reversionary right, the contingency is not founded upon reason, and. 
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if applied to a situation like this, thàt the déniai of a meritorious 
right would be based lipon grounds of fiction, rather than upon 
grounds of reason. 

If persuaded, however, that the potentiality of covenants, which eut 
so deeply into an inhérent land resource as thèse do, should not be 
made contingent upon a technical reversionary interest, still there 
might well be hesitancy in placing the décision upon that ground, be- 
cause it is with reluctance that courts seize upon difficult questions — 
questions confronted with confused conditions under the authorities 
and with divergent reasonings of varying weight; and it is only when 
a détermination of such controverted questions is necessary for the 
décision of the case that they are inclined to assume the responsibil- 
ity of attempting a proper solution. Such a necessity does not ex- 
ist hère, because the second position of the appellee, which is, that 
even if the covenant does not run technically at law it créâtes a charge 
or a burden upon the land which should be enforced in equity against 
a purchaser with notice, présents an adéquate ground for establish- 
ing and enforcing the rights of the covenantee. 

This case is one of équitable cognizance, because it is for an ac- 
counting and an injunction, and under a familiar rule that when eq- 
uity assumes jurisdiction for any purpose with respect to a given 
subject relief will be granted with respect to ail questions between 
the parties relating to the same situation, the complainant has an adé- 
quate and complète remedy in equity. Thus, it follows that this case 
is not at ail embarrassed by the rule which exists in some jurisdic- 
tions, subject to many exceptions, that courts of equity will not deal 
with questions of covenant where they run at law. Therefore the 
establishment of this right, upon the ground that the covenant opér- 
âtes as an équitable charge upon the land, is not at ail dépendent upon 
the question whether the covenant does or does not technically run 
at law, and, even if the question whether the covenant technically 
runs at law is to remain undetermined, still the views already ex- 
pressed in respect to the nature of the property covered by the agree- 
ment, and the sensé in which the agreement attaches itself to the 
inhérent property value, are pertinent upon the question involved in 
the proposition that the agreement becomes an équitable charge en- 
forceable against parties having notice. 

The opinion of the District Court deals with the agreement in re- 
spect to future payments, as though it involved a royalty. This is 
perhaps not strictly true ; . but, as the payments are necessarily in- 
volved in the opération of development and use, and as they are based 
upon a certain percentage of the benefits, the obligations are in a very 
considérable sensé like those with respect to royalties. Indeed, the 
covenants relate to an interest so inhérent in the land resource as to 
bring them nearly if not quite within the requirements of the more 
exàcting rules which obtain under the principles governing the sub- 
ject of ground rents. 

The propositions that the nature of the property is such as to make 
the undertakings and obligations nearly if not quite like those in re- 
spect to expressed royalties; and such as to bring the right nearly if 
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not quite within the principles which govern that class of rights in- 
volved in "ground rents" ; that the agreement relates to a property 
interest so inhérent in the land as to make the undertakings and obli- 
gations correspond with the undertakings and obligations which ob- 
tain in respect to covenants which run at law with land, unless de- 
f eated by a possible technical or fictional rule in respect to reversion — 
involve considérations which bear upon the question whether the 
agreement at issue should be accepted as one which constitutes a charge 
or burden upon the land which equity will enforce as against a suc- 
cessor in title with notice. 

The exigencies of this case do not require an analysis and recon- 
ciliation of the décisions in this country and England since Legard v. 
Hodges, 3 Brown's Chancery, 531, and Tulk v. Moxhay, 2 Phillips, 
774, upon the subject of covenants which do or do not run at law; 
in respect to équitable relief and its scope ; under what circumstances 
enforceable; and why in some jurisdictions it is afiforded only in re- 
spect to restrictive covenants or agreements. 

While there has been diversity of reasoning and of authorities upon 
the gênerai question as to what constitutes an équitable charge upon 
land, and as to the application of the équitable doctrine to particular 
cases, it may now, at least, be accepted as settled and established by 
the weight of judicial authority that where an agreement covers in- 
terests which inhere in the land, and particularly in situations where 
the interest covered by the agreement dépends upon something to be 
produced from the land, where the agreement is executed for the pur- 
pose of securing the purchase price, and where it is clear that the in- 
tention was to bind successors and assigns, that the land itself will be 
affected by an équitable burden or charge enforceable in equity upon 
proceedings for an accounting against purchasers with notice. 

It is not understood that the wide American discussion, and the 
very considérable diversity of judicial opinion in respect to the sub- 
ject of implied équitable liens and implied équitable charges, nor the 
case of Baker v. Fleming, 6 Ariz. 418, 59 Pac. 101, 2 Ann. Cas. 370, 
which deals only with the question of implied équitable liens, has any 
application whatever to a situation in which the charge or security 
is sought to be established under a distinct express agreement in re- 
spect to an unpaid purchase pricè, and upon notice to the parties 
against whom remedy is sought. 

It would seem that, without much regard for particular words or 
particular form, express agreements which relate to values inhérent 
in land, and which are executed for the purpose of securing the pay- 
ment of the purchase price, where the intention of the parties is plain, 
hâve generally beeh accepted in situations where covenants do not 
technically run at law as creating an équitable charge. This proposi- 
tion is sustained by text-writers and by numerous authorities, which 
it is not necessary to review. Upon the question as to the existence 
and effectiveness of such a rule in a proper situation, it is deemed 
sufficient to refer to the case of Walker v. Brown, 165 U. S. 654, 
17 Sup. Ct. 453, 41 L. Ed. 865, and the authorities cited in support 
of the following paragraphs as to notice. 
212 F.— 53 
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Now, as to notice to the appellant, the Consolidated Arizona Smelt- 
ing Company of Maine (not the Arizona Smelting Company of New 
Jersey), which holds its title as a purchaser at a bankrupt sale. 

The question in respect to notice is doubtless one of law and fact, 
and the court below held and found that the purchaser's connection 
with the title and its actual notice of the agreement before confirma- 
tion of the bankruptcy sale, a time at which, upon the ground of sur- 
prise, it could hâve receded from its attitude as purchaser, amounted 
to notice, or was sufficient at least to put it upon inquiry as to the 
State of the title and of the grantor's agreement for security. I see 
no reason for disturbing that conclusion. Coal Company v. Doran, 
142 U. S. 417, 427-442, 12 Sup. Ct. 239, 35 L. Ed. 1063 ; Luke v. 
Smith, 13 Ariz. 155, 108 Pac. 494; Luke v. Smith, 227 U. S. 379, 
33 Sup. Ct. 356, 57 L. Ed. 558. 

I pass by discussion in respect to the operativeness of agreements 
not in deeds and not recorded, as well as the point of the appellant's 
that the agreement securing the purchase price was purposely and 
wrongfully withheld from the record, as immaterial, because my posi- 
tion is grounded upon the idea that the purchaser is chargeable with 
notice of the security and of the burden on the land. 

The purchaser at the bankrupt sale took the title of the trustée in 
bankruptcy, which was that of the bankrupt, and no more. Company 
V. Cassell, 201 U. S. 344, 26 Sup. Ct. 481, 50 h. Ed. 782; Murphey 
V. Brown, 12 Ariz. 268, 100 Pac. 801; Hewit v. Berlin Machine 
Works, 194 U. S. 296, 24 Sup. Ct. 690, 48 L. Ed. 986. 

I do not perceive any équitable considérations which, against the 
obvious purposes of the parties, can operate, not only to defeat the 
plain terms of their agreement,. but to cause the grantor to lose the 
price of his land. Paying to the grantor, under an agreement, not 25 
per cent, as an arbitrary and fixed rate, but 25 per cent, from the net 
profit of opérations upon land for which the grantor has not been 
paid, is neither an oppression nor an inéquitable burden upon succes- 
sors or purchasers with notice. 



HATTIESBURG LUMBER CO. v. HERRICK. 

(Circuit Court of Appeals, Flfth Circuit. Pebruary 10, 1914. On Applica- 
tion for Retearlng, March 24, 1914.) 

No. 2342. 

1. Account (S 6*) — Groundb or Jiieisdiction — Accounting. 

A fédéral court of equlty has jurisdiction of a suit wlilch Involvea an 
accounting of complicated transactions between the t)arties extending over 
several years, with charges and countercharges, although relief of a lé- 
gal nature is also sought by the bill. 

[Ed. Note. — For other cases, see Account, Cent. Dig. §§ 17, 18; Dec. 
Dig. § 6.*] 

2. Appeal and Ebkok (§ 185*) — Jubisdiction — Waiver of Objections. 

Where there was ground for contention as to whetlier a bill presented 
a case of équitable cognizance, and the défendant answered, consented 

•Por other cases see same topic & § nttmbbr in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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to a référence to a master, excepted to hls report, and took a cros&-aypeaI, 
he cannot, for the flrst tlme, raise the question of équitable jurisdiction 
in the appellate court by a motion to dismiss the appeal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1166- 
1176, 1375 ; Dec. Big. § 185.*] 

3. Equity {§§ 409, 410*) — Rbpokt or Master — Findings undeb Consent Ob- 

DEB. 

Where by consent of the parties an order was entered appointing a 
spécial master with power to hear and consider ail testimony whether 
taken by himself or by déposition, to view ail physical évidence offered, 
to inspect the promises involved in the suit, and to report ail testimony 
with exhibits, together wIth his flndlngs of fact and conclusions of law, 
his findings of fact were conclusive upon the court, uniess unsupported 
by any légal évidence, or contrary to ail the évidence, and his conclusions 
of lave, based upon the facts so found, only were reviewable on exceptions. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§■ 904-923; Dec. 
Dig. §§ 409, 410.*] 

4. EqtriTY (§ 410*) — Repoet or Mastek — Exceptions. 

Exceptions to the report of a master which présent questions of law 
only are not a walver of the conclusive efCect of his findings of fact. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 905-919; Dec. 
Dig. § 410.*] 

6. logs and logqing (§ 8*) contbact&— constkuctions cutting and 

Sawing Timber. 

A contract by which complalnant agreed to eut and saw timber owned 
by défendant, and then to either load the lumber on cars or stack it on 
the yard, depending on whether saw bills and shipping directions had 
been received from défendant, for which complalnant was to receive a 
stlpulated sum per thousand feet, was one for the performance of serv- 
ices, and if the title to the timber at any tlme passed to complainant, it 
was vested in défendant after it had been sawn into lumber and stacked 
on the yard, and complalnant was not liable for Its loss by flre after it 
was so stacked. 

[Ed. Note. — For other cases, see Legs and Logging, Cent. Dig. §§ 15-17 ; 
Dec. Dig. § 8.*] 

6. LOGS AND LOGGING (§ 8*) — CONTEACT — CONSTBUCTION — CUTTING AND SaW- 

IN6 TiMBEE. 

Under a provision of such contract that complainant should be paid 
monthly for the quantity sawed on a scale of the logs made by persons, 
selected by eaeh party, but that final settlement should be made on the 
record of shipments ol lumber kept by défendant, complainant could not 
be deprived of payment for lumber sawed by the action of défendant In 
cutting and trimming It before shipment, so as to Increase Its grade, but 
dimlnish its quantity. 

[Ed. Note. — For other cases, see Logs and Logging, Cent Dig. SS 15-17 • 
Dec. Dig. § 8.»] 

7. Damages (§ 40*) — Bbeach of Contract — Loss of Profits. 

The fact that a party bas ceased performance of a contract beeause of 
Its breach by the other party which justified the discontlnuance of such 
performance does not deprive him of the right to recover as actual dam- 
ages for the breach the profits he would bave made by full performance, 
where the same can be shown with reasonable certainty, or, if not, his 
loss hecause of the outlay by him in preparlng for performance. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 72-88; Dec. 
Dig. § 40.*] 

Shelby, Circuit Judge, dissenting. 
•Por other cases see same topio £ 5 numbbb m Dec. à Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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Appeal and Cross-Appeal from the Circuit Court of the United 
States for the Southern District of Mississippi; Henry C. Niles, 
Judge. 

Suit in equity by the Hattiesburg Lumber Company against Fred 
Herrick. From the decree, both parties appeal. Reversed on com- 
plainant's appeal, and affirmed on defendant's appeal. 

Thls was a suit In equity filed by the appellant and cross-appellee against 
the appellee and eross-appellant In the chancery court of Harrlson covmty. 
Miss., and removed ttierefrom by défendant to the Circuit Court of the United 
States for the proper division and district. The Mil prayed for an attachment 
on certain lands of the défendant, who was a nonresldent of Mississippi, pur- 
suant to a state statute, and for a sale of sald lands to answer the decree of 
the court for.whatever amount, upon an accounting between plaintlff and de- 
fendant, was found to be due the plaintifC upon a contract between the par- 
ties, and also for damages for the alleged breach of the contract. The de- 
fendant answered the bill of complaint, and at the same time flled a cross-bill 
against the plaintifC, which was served upon it, and by which he claimed a 
decree for two certain items under the contract, aggregating $8,000, and for 
damages for the alleged breach of the contract sued upon by the plaintlff, to 
which the plaintlff interposed an answer. The case was then, by consent of 
the parties and by order of court, referred to a spécial master to take the tes- 
timony and report the same to the court at its next regular term, together 
wlth his conclusions and flndings, both upon the évidence and the law of the 
cause. Pursuant to the order, the master thereupon proceeded to take the évi- 
dence, and, having completed the taldng of It, to report it, together wlth his 
conclusions and flndings both of law and of fact, to the court. Both parties 
thereupon filed exceptions to the flndings of the master. After hearing the 
exceptions, the court entered a decree, in part sustaining and in part overrul- 
tng the exceptions of the défendant, and overruUng the exceptions of the 
plaintlff, and it Is from this decree that each of the parties has appealed to 
this court. There is submitted, aloug wlth the submission on the merits, a 
motion filed by the appellee to dismiss the appeal, because the action being, as 
contended by It, one at law, the only remedy available to plaintlff to review 
the decree was by writ of error. 

Baskin & Wilbourn, of Meridian, Miss., Bowers & Griffith, of Gulf- 
port, Miss., and Callaway & Huie, of Arkadelphia, Ark., for appel- 
lant and cross-appellee. 

J. I. Ford, of Pascagoula, Miss., W. A. White, of Gulfport, Miss., 
and Edwin T. Merrick, of New Orléans, La., for appellee and cross- 
appellant. 

Before PARDEE and SHELBY, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

GRUBB, District Judge (after stating the facts as above). The ju- 
risdiction of a court of equity over the action is sought to be sus- 
tained upon two grounds: 

(1) That the Mississippi statute (section 536 of the Code of Missis- 
sippi) confers on the chancery court of the state — 

"jurisdiction of attachment suits based upon demands founded upon any in- 
debtedness, whether the same be légal or équitable, or for the recovery of 
damages for the breach of any contract, express or implied, or arising ex 
delicto, against any nonresident, absent or absconding debtor, who has lands 
or tenements in thls state." 

The suit was brought in the state chancery court by attachment 
against the lands of the défendant under this statute, and removed 
by him to the Circuit Court of the United States. The contention of 
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the défendant is that the state statute could not confer on the Cir- 
cuit Court of the United States jurisdiction in equity of a cause of 
action, in its nature légal, as distinguished from équitable. We find 
it unnecessary to décide this question, as the jurisdiction of the court 
over the appeal may be sustained upon the other ground upon which 
it is contended the case is one of équitable cognizance. 

[1] (2) That an accounting is sought by the bill between the par- 
ties to it of mutual transactions covering a period of two years, in- 
volving numerous items of claim and counterclaim, the accounting be- 
ing complicated in its nature, and one which it was impractical to 
arrive at fairly and adequately by the ordinary common-lavv proceed- 
ings. We are of the opinion that the following authorities tend to 
support the jurisdiction of the Circuit Court to entertain the cause 
upon its equity side, upon the ground of the* necessity for an ac- 
counting: Fechteler v. Palm Bros. & Co., 133 Fed. 462-465, 66 C. 
C. A. 336; Fenno v. Primrose, 119 Fed. 801, 56 C. C. A. 313; Kirby 
V. R. R. Co., 120 U. S. 130, 7 Sup. Ct. 430, 30 L. Ed. 569; Beggs 
V. Edison Electric Co., 96 Ala. 295, 11 South. 381, 38 Am. St. Rep. 
94; 1 Cyc. 420^424; 4 Pomeroy Eq. Jur. (3d Ed.) § 1420. 
. [2] If there is doubt as to whether the bill contains equity, for an 
accounting, if it had been assailed upon that ground in the court be- 
low, we are clearly of the opinion that it is sufficient in that respect, 
as against an attack first made upon it, upon that ground, in this court. 
The record shows that the défendant answered the original bill with- 
out objecting to the équitable jurisdiction of the court, also filed a 
cross-bill and consented to an order appointing a master, excepted to 
the master's report upon other grounds, and brought the record to this 
court by a cross-appeal, and first objected to the jurisdiction of the 
Circuit Court,' as a court of equity, over the cause, after the cause had 
reached this court by appeal, and by a motion filed by him, in this 
court, to dismiss the appeal upon the gr«und that the cause was one 
of légal cognizance, and the final judgment in it would not sustain 
an appeal. 

There was, at least, some ground for équitable jurisdiction, as for 
an accounting. It was not a case where the cause of action was in- 
disputably a légal one. It was open for contention between the par- 
ties as to whether a sufficient case for an équitable accounting was 
presented. The défendant in the lower court made no contention 
against the equity of the bill, but consented to proceed with the cause 
upon the equity side of the court, and first objected to the exercise of 
the equity jurisdiction of the court below after appeal had been per- 
fected from the decree of the lower court, and by a motion to dis- 
miss the appeal, made in the appellate court. Having been tried as 
an equity case in the court below, and without objection by the ap- 
pellee, and the cause of action being one embraced with one of the 
gênerai heads of equity jurisdiction, the issue as to whether the plead- 
ings and facts brought the case sufficiently within the jurisdiction of 
a court of equity will not be permitted to be made by the appellee, 
for the first time, in this court, but it will be treated in this court, 
as it was tried in the lower court, as an equity cause and properly 
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reviewable by the remedy of appeal. Highland Boy Gold Mining Ce. 
V. Strickley, 116 Fed. 852, 54 C. C. A. 186-188; Hollins v. Brierfield 
Coal Co., 150 U. S. 3'71, 14 Sup. Ct. 127, 37 L. Ed. 1115; Reynes v. 
Dumont, 130 U. S. 354, 9 Sup. Ct. 486, 32 L. Ed. 934; Tyler v. 
Savage, 143 U. S. 79, 12 Sup. Ct. 340, 36 L. Ed. 89; Burbank v. 
Bigelow, 154 U. S. 558, append., 14 Sup. Ct. 1163, 19 L. Ed. 51 ; 
Guaranty Co. v. Mechanics Co., 80 Fed. 772, 26 C. C. A. 146 ; Perego 
V. Dodge, 163 U. S. 160, 16 Sup. Ct. 971, 41 L. Ed. 113; Toledo 
Computing Scale Co. v. Computing Scale Co., 142 Fed. 919, 74 C. 
C. A. 92; 18 Encyc. PL & Prkctice, p. 119; Simpkins' Fédéral Equity 
Suit (2d Ed.) p. 25 ; 1 Cyc. p. 428. 

The motion to dismiss the appeal is therefore dismissed. This ren- 
ders it unnecessary for us to consider appellee's motion to dismiss a 
writ of error, which was subsequently sued out by appellant ; the con- 
tention being that it was sued out after the expiration of the six 
months within which a writ of error lies to this court. 

Coming to the merits, the purpose of the bill was to recover amounts 
alleged to be due under a contract entered into between the plaintiff 
and défendant, for an accounting to détermine the amounts so due, 
and for the recovery for damages for its alleged breach. The cross- 
bill sought to recover certain items alleged to be due appellee under' 
the contract, and for the recovery of damages for the alleged breach 
of the contract by appellant. At the time the contract was entered 
into, the plaintifï was the owner of about 12,000,000 feet of timber 
and a sawmill, which it was operating, cutting the timber which it 
owned. The défendant was the owner of about 80,000,000 feet of 
timber, adjoining plaintiflf's, but had no mill. The then price of lum- 
ber was such as to make the manufacture of lumber attractive to both 
parties. In this situation the parties opened negotiations. The de- 
fendant was anxious to arrange for the cutting and sawing of his tim- 
ber at the plaintiflf's mill. This was agreeable to the plaintiff, pro- 
vided the cutting and sawing of the defendant's timber was deferred 
until the plaintiff's timber had been first eut and sawed and marketed. 
Each party was désirons of getting the benefit of the présent market 
priées for lumber, and naturally wished its or his lumber to be first 
disposed of. This obstacle to agreement was surmounted by the de- 
fendant's purchasing the plaintiff's timber on a stumpage basis, and 
the plaintiff agreeing to eut and saw the timber so purchased, as well 
as that originally owned by défendant, for a considération to be paid 
it by défendant. On this basis the contract of March 26, 1906, that 
which is alleged to hâve been broken, was entered into. It provided 
for the logging, sawing,. grading and placing on railroad cars of ail 
merchantable pine timber, 10 inches and larger at the siump, that yvzs 
then standing on lands owned by défendant in Harrison county, and 
which was indicated on a plat attached to the contract. The défend- 
ant agreed to pay the plaintiff $9 a thousand feet for the services to 
be rendered by it, to be paid between the lOth and 15th of each month 
for ail lumber sawed the month previous, the amounts to be arrived 
at by the measurements of two tallymen, one furnished by each party, 
the final tally of ail lumber sawed, and upon which final settlement 
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was to be made, was to be arrived at by the record of sales and 
shipments of the lumber sawed. The plaintiff was to receive $1 a 
thousand for ail lumber so stacked as to require handling, the amount 
stacked never to exceed 500,000 feet. The plaintiff was to receive 
$9.50, instead of $9, a thousand for sawing if and when a circular 
saw was replaced by a band saw. Ail merchantable timber was to 
be eut from each tree. Défendant was to furnish saw bills and ship- 
ping instructions to keep plaintiff's mill and loading crews fully em- 
ployed, but défendant was to hâve option of having the mill run or 
closed at nights. Plaintiff was to hâve the use of certain railroad ma- 
terial belonging to défendant, and to return the same at the end of 
the contract, or its value. Plaintiff was to keep the mill insured for 
not less than $20,000. If 25,000,000 feet or more remained uncut, 
at time of a fire, plaintiff was required to rebuild ; if less than that 
amount, it had an option to do so. The défendant also agreed to 
buy from plaintiff the standing timber owned by plaintiff in Harri- 
son county, as shown by a plat attached to the contract, and ac- 
cording to an estimate thereof by one M. Hemphill, a copy of which 
estimate it was recited was attached to the agreement, and to pay 
therefor at the rate of $4.50 per thousand feet, the payments to be 
made as follows, $10,000 when the plaintiff began opérations, the bal- 
ance as fast as the timber was eut, payments to be made on the 15th 
for ail timber eut the previous month, but no further payments to be 
made until $10,000 worth of said timber was delivered at the con- 
tract rate per thousand. The plaintiff also agreed to change the dry 
kilns and install a machine shop, towards the cost of which the de- 
fendant was to contribute $5,000 if necessary for plaintiff's reimburse- 
ment. The plaintiff agreed to commence on the contract March 27, 
1906, and to continue in a diligent manner until its completion. The 
plaintiff agreed to furnish the défendant with statement of the daily 
shipments. Thèse are the provisions of the contract, so far as they 
hâve a material bearing upon the issues of the case. 

The plaintiff duly entered upon the performance of the contract, 
commencing with timber, theretofore owned by it, and which was 
nearer to the mill, and the parties continued opérations for some 
months before any dispute arose between them. The défendant paid 
the $10,000 in cash to plaintiff for the advance stumpage, and settle- 
ments were made, during the first few months, on account of saw bill 
and stumpage. The mill was changed by plaintiff from a circular 
to a band sawmill. The dry kilns were changed to steam and a 
machine shop was built, according to the terms of the contract. In 
May, 1907, the greater portion of the timber which had belonged to 
plaintiff was eut and sawed, and before the plaintiff ceased opérations, 
the defendant's original timber was being eut and sawed. On Febru- 
ary 22, 1908, a fire occurred which destroyed plaintiff's dry kiln, dry 
shed, and a large amount of lumber on its yard. In April, 1908, the 
plaintiff had rebuilt its mill and resumed opérations, which continued 
until May 11, 1908, when the plaintiff shut the mill down and finally 
ceased opérations under the contract. 

Commencing with the fall of 1906, friction had arisen between the 
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plaintiff and défendant as to the proper construction of the contract, 
as to the amounts due plaintiff on monthly settlements both for saw 
bill and for stumpage, and af ter the fire in February, 1908, as to who 
should bear the loss for the lumber burned by it. Thèse différences 
became acute, and other matters of différence arose also after the 
fire. It was contended by défendant that no estimate had been made 
by Hemphill of plaintiff "s standing timber; that the contract provi- 
sion that the plaintiff's timber should be paid for according to Hemp- 
hill's estimate had been abandoned, and payment for actual amount eut 
substituted by the parties therefor. The plaintiff contended that 
Hemphill had made the estimate, and that, though it was not attached 
to the contract, it should control. Défendant claimed that final set- 
tlement for amounts due on account of saw bill should be determined 
by record of shipments of lumber kept by défendant. The plaintiff 
claimed that the amount due on account of saw bill should be deter- 
mined according to the course of business under the contract by "log 
scale" measurements at head of mill. The provision as to placing 
tallymen for each party at tail of mill was never carried out. There 
was a large discrepancy between the amount of lumber sawn as as- 
certained by log scale and by record of shipments. The défendant 
attributed this discrepancy to inaccuracy of log scale measurements. 
The plaintiff attributed it to defendant's acts in wasting the lumber 
after it had passed through the mill by cutting and trimming it in 
what the plaintiff claimed was an unauthorized way, to increase the 
grade, while diminishing the quantity. The défendant disclaimed re- 
sponsibility for the lumber destroyed by fire. The plaintiff claimed 
that title passed to the lumber after it passed through the mill and 
was stacked, since it was then subject to defendant's orders as to 
removal and shipment, and that the loss should be borne by défend- 
ant. A dispute as to the amount of reimbursement plaintiff was en- 
titled to on account of construction of machine shop and change in 
dry kiln also arose. Numerous fruitless endeavors to adjust différ- 
ences occurred. At one time a settlement was supposed to hâve been 
accomplished, but it was differently construed by the parties, and un- 
available. After the fire, the plaintiff again unsuccessfully attempted 
to get a mutual understanding as to the proper construction of the 
contract and an adjustment of différences, before reconstructing and 
resuming opérations. After the mill had started up in April, 1908, 
différences again arose, and a final meeting was arrangea between 
plaintiff's représentatives and the défendant and his représentatives, at 
Gulfport, but, like the others, it f ailed of reconciling the différences ; 
the défendant denied that plaintiff had any valid contract, denied the 
Hemphill estimate, and was willing to proceed with the contract only 
upon his own construction of it, and to make future payments only 
upon the basis be had done in the past. The plaintiff thereupon in May, 
1908, abandoned further opérations under the contract, and brought 
this suit upon it. The différences mentioned are the material ones 
that the suit was intended to détermine. 

[3] Before the cause was at issue the parties agreed upon the ap- 
pointment of a master by the court, and upon an order malcing the 
appointment, which was in this language: 
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"Order Approving- Spécial Master. 

"In the Circuit Court of the United States, Southern Division, Southern 

District of Mississippi. 

"Hattiesburg Lumber Company v. Fred Herrick. 

"No. 83. 

"In the above cause it is ordered by consent of the parties made known in 
open court that the défendant hâve 30 days froni this date in whlch to file 
his answer and cross-bill, and that complalnant bave 60 days thereafter in 
whlch to file answer to said cross-bill, eaeh as of thls term, aud It is further 
ordered and decreed, by consent of the parties as aforesaid, that C. G. Mayson, 
Esq., be and he is hereby appointed a spécial master or commissioner et this 
court in said cause, and that said commissioner be and he is hereby vested 
with the power and authority to hear ail testimony in said cause, to fix a place 
or places for said hearing and to adjourn same from time to time, and to 
sultable places to be determined by him, to require the attendance before him 
of ail witnesses with books, papers, and documents in their possession or un- 
der their control, and to administer ail oaths, to issue commissions for déposi- 
tions of nonresident witnesses, and to receive and consider ail dépositions 
taken hy eitUer party, and to examine ail said witnesses and exhibits of docu- 
ments, papers, and writings to the fuU estent that he, said commissioner, shall 
deem lawful and proper, and that he View ail physical évidence offered by ei- 
ther side, including a personal inspection of the premises involved in said 
suit, if, in his discrétion, same may he of ieneflt in determining any Ques- 
tion in said cause, and that ail the testimony of the witnesses be reduced to 
writing, and that said commissioner report ail same to this court at Its next 
regular term with ail exhibits and ail dépositions of nonresidents offered, to- 
gether with his conclusions and findings, hoth upon the évidence and the law 
of said cause. 

"Ordered, adjudged, and decreed thls the 17th day of February, A. D. 1909. 

"H. C. Niles, Judge. 

"Filed February 17, 1909." 

The master, after hearings, which consumed 11 weeks, made his 
report to the court, stating his findings of facts and his conclusions 
of law thereon. After his report was filed, each party filed excep- 
tions to it, which are set out in the record. The court, after hearing 
the exceptions, entered a decree, in which he partly sustained and 
partly overruled the findings of the master, both upon questions of 
fact and questions of law. This is the decree from which both par- 
ties appeal. 

The first question presented for our considération is the weight 
that is to be given the report of the master, as to his findings of fact, 
and under the terms of the order, by which he was appointed. The 
appointment of the master was by consent, and not alone by the ac- 
tion of the trial court. So, by consent of the parties, his authority 
was not restricted to the mère taking of the testimony and the sub- 
mission of it, when taken, to the court. He was given, by consent of 
the parties, the power not only to take évidence, but to hear ail évi- 
dence, taken in the case, by himself or by others, in the shape of dép- 
ositions, to examine any physical évidence submitted by either party, 
and to inspect the premises involved in the controversy, if he found 
it of advantage to do so; and to report his findings of fact and con- 
clusions of law to the court. It is clear that the authority so con- 
ferred made of the master more than a mère commissioner to take 
testimony. He was authorized to hear testimony taken by other com- 
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missioners, în the form of dépositions, to examine physical évidence, 
and inspect the premises, évidence of a character that he could not 
transmit in his report to the court, and that the court could not ben- 
efit from. Thèse powers would of themselves impliedly show that 
the parties submitted the cause to the master for his décision rather 
in the capacity of an arbitrator than that of a commissioner. How- 
ever, the order expressly and by its terms requires him to report to" 
the court, not only the testimony taken by hinj, but his findings of 
fact based thereon and his conclusions of law. Such powers could 
be conferred on the master only by consent of the parties, but they 
were so conferred. By consent of parties, it was compétent for the 
court to abdicate partly its functions in favor of the master, as the 
order made by it shows it did, in this case. Under such an order, the 
findings of fact of the master, unless unsupported by any légal évi- 
dence or contrary to ail the évidence before him, are conclusive and 
not open to contestation before the court. The master's conclusions 
of law, based on his findings of fact, are, when excepted to, review- 
able before the court which appointed him. That this is the efïect to 
be given the master's findings of fact, when appointed with such au- 
thority, is sustained by the authorities. 

In the case of Kimberly v. Arms, 129 U. S. 512, 524, 525, 9 Sup. 
Ct. 355, 359, 360 (32 L. Ed. 764), the Suprême Court, distinguishing 
the authority of a master appointed in the ordinary way and one to 
whom, by consent of parties and an order of the court, the issues in 
a cause were referred, said: 

"It Is not within the gênerai province of a master to pass upon ail the Is- 
sues in an equity case, nor is it compétent for the court to refer the entire dé- 
cision of a case to him without the consent of the parties. It cannot, of its 
own motion, or upon the request of one party, abdicate its duty to détermine 
by its own judgment the controversy presented, and devolve that duty upon 
any of its offlcers. But when the parties consent to the référence of a case 
to a master or other officer to hear and décide ail the Issues therein, and re- 
port his findings, both of fact and of law, and such référence is entered as a 
rule of the court, the master is clothed with very différent powers from those 
which he exercises upon ordinary références, without such consent; and his 
déterminations are not subject to be set aside and dlsregarded at the mère 
discrétion of the court. A référence, by consent of parties, of an entire case 
for the détermination of ail its issues, though not strictly a suhmlssion of the 
controversy to arbitration — a proceeding which is governed by spécial rules — 
is a submission of the controversy to a tribunal of the parties' own sélection, 
to be governed in its conduct by the ordinary rules applicable to the admin- 
istration of justice in tribunals established by law. Its findings, llke those of 
an independent tribunal, are to be taken as presumptively correct, subject, in- 
deed, to be reviewed under the réservation contained In the consent and order 
of the court, when there has been manifest error in the considération given to 
the évidence, or in the application of the law, but not otherwise. 

"The référence of a whole case to a master, as hère, has become in late 
years a matter of more common occurrence than formerly, though it has al- 
ways been within the power of a court of ehaneery, with the consent of par- 
ties, to order such a référence. • ♦ • ïhe power is incident to ail courts 
of superior jurisdiction. ♦ • • 

"By statute in nearly every state, provision has been made for such réf- 
érences of controversies at law. And there is nothing in the nature of the 
proceeding, or in the organlzation of a court of equity, which should preclude 
a resort to It in controversies involving équitable considérations. 

"By the consent in the case at bar it was intended that the master should 
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exercise power beyond that of a reporter of the testlmony. If there had beeB 
such a limitation of liis authority, there would tiave been no purpose in adding 
to tiis power 'to hear the évidence' the power 'to décide ail the issues between 
the i)arties and make bis report to the court, separately stating his flndings 
of law and of fact,' together with the évidence. ïo disregard the flndings and 
treat the report as a niere présentation of the testimony is to defeat, as we 
coucelve, the purpose of the référence and disregard the express stipulation of 
the parties." 

In the case of Davis v. Schwartz, 155 U. S. 637, 15 Sup. Ct. 239, 39 
L. Ed. 289, the Suprême Court, reaffirming the case of Kimberly v. 
Arms, supra, sàid: 

"ïhe question of the conclusiveness of flndings by a master in chancery un- 
der a similar order was directly passed upon In Kimberly v. Arms, 129 U. S. 
512 [9 Sup. Ct. 355, 32 L. Ed. 764], in which a distinction is drawn between 
tlie flndings of a master under the usual order to take and report testimony 
and bis flndings when the case Is referred to him by consent of parties, as in 
this case. While it was held that the court could not, of its motion, or upon 
the request of one party, addicate its duty to détermine by its own judgment 
the controversy presented, and devolve that duty upon any of its ofiicers, yet 
where the parties sélect and agrée upon a spécial tribunal for the settlement 
of their controversy, there Is no reason why the décision of such tribunal, 
with respect to the faets, should be treated as of less weight than that of the 
court itself, where the parties expressly waive a jury, or the law déclares that 
the appellate court shall act upon the finding of a subordinate court" 

After restating the rule laid down in Kimberly v. Arms, the court 
proceeded : 

"As the référence In this case was by consent to flnd the faets, we think 
the rule in Kimberly v. Arms appUes ; and, as there is nothing to show that 
the flndings of fact were unsupported by the évidence, we think they must be 
treated as conclusive." 

In the case of Farrar v. Bernheim, 75 Fed. 136, 139, 21 C. C. A. 
264, 266, this court said : 

"It is, moreover, true, as insisted by the appellee, that, under a certain con- 
sent to refer ail questions of law and fact to the détermination of the par- 
ticular standing master, the finding of that oiflcer is usually conclusive. Such 
a consent, entered as an order of court is a submission of the controversy to 
a spécial tribunal selected by the parties, to be governed by the ordinary rules 
applicable to the administration of justice in tribunals establlshed by law; 
and its déterminations are not subject to be set aside and disregarded at the 
mère discrétion of the court" 

In the case of U. S. Trust Co. v. Mercantile Trust Co. et al., 88 Fed. 
140, 31 C. C. A. 427, the Circuit Court of Appeals for the Ninth Cir- 
cuit, ref erring to the effect of the flndings of such a master, said : 

"Before entering into a considération of thèse propositions, there is a pre- 
liminary question to be disposed of, and that is as to the eiïect to be given to 
the flndings of fact of the spécial master. It is contended, at the outset, by 
the counsel for appellant, that this court and the court below are bound by 
the flndings of fact made by the spécial master. It wlU be observed that the 
référence, by the court below, to the spécial master * * * vvas not that 
of an ordinary référence to take and report testimony, but it was stipulated 
and agreed between counsel representing ail the parties that the spécial mas- 
ter should 'take the proofs of the respective parties, and report the same to 
the court, with his flndings of fact and conclusions of law thereon.' The ef- 
fect of this stipulation was undoubtedly to constitute, to a certain estent, the 
spécial master as judge of the faets presented to him. * • • So far, there- 
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fore, as the flndlngs of fact by the spécial master, uncler the stipulations re 
ferred to, are based upon conflietlng évidence, or upon the veracity of wit- 
liesses, or so far as ttiere is évidence consistent wltti tlie flnding they are cod- 
clusive and binding upon the court." 

The authorities quoted from establish the principle that the findings 
of fact of a master, vested with the authority of the master in this 
case, are subject to review only when it is shown that they are not sup- 
ported by any légal évidence, or are contrary to ail the évidence sub- 
mitted to him, in which cases the questions présentée for review are 
questions of law and not questions of fact. 

[4] In the instant case, each party excepted to the findings of the 
master, and it is contended that by so doing the whole matter was 
opened for review by the court. We find it unnecessary to décide 
whether in any case the filing of exceptions by a party might not re- 
open fully the master's report, as to him, for review by the court. 
Whether the filing of exceptions has such efl^ect must dépend upon the 
nature of the exceptions and the points intended to be presented by 
them. If they présent for review the correctness of the master's re- 
port in matters of law only, the excepter cannot be held to waive the 
conclusive efi:ect of the master's findings of fact. The rule leaves open 
for review the master's conclusions of law, and exceptions intended 
to question such conclusions are consistent with rule, and so cannot 
constitute a waiver of it. Among the reviewable conclusions of law 
are included findings of fact based on no évidence, or contrary to ail 
the évidence. Such findings are also open to exceptions upon that 
ground, and the filing of such exceptions would not be a waiver of the 
rule. The exceptions filed by plaintiff to the original report are two 
in number. The first excepts to the allowance of $143.50 to défend- 
ant for $41,000 feet of timber left in the woods in stumps over 14 
inches high. Plaintiff asserts that there was no évidence submitted to 
the master to justify this finding, The exception, therefore, présents 
a question of law. The second exception relates to the disallowance by 
the master of plaintiflf's claim for prospective profits, unrealized be- 
cause of defendant's alleged breach of the contract. This also pré- 
sents for review a question of law, since the master found that the 
contract had been breached, and disallowed prospective profits as dam- 
ages only because of his holding that the breach was due to a miscon- 
struction of the contract by défendant. The plaintiflf's original excep- 
tions would not estop him from invoking the rule, since their grounds 
were not inconsistent with it. 

The plaintiff filed further exceptions to the original report and to 
the master's answers to certain interrogatories propounded by défend- 
ant, which involved matters of fact. Thèse exceptions, however, were 
conditioned expressly by plaintiff upon a holding by the court that the 
.findings of fact of the master could be reviewed. The plaintiff by fail- 
ing to file exceptions in time would lose its right to bave the master's 
findings reviewed, though the court held them to be subject to review. 
The défendant, having filed exceptions as to matters of fact, we do not 
think the plaintiff lost its right to insist upon the proper effect of the 
findings of fact, by taking the necessary steps to préserve its right to 
review them in the event the court differently construed the effect of 
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the order of appointment, when the exceptions were expressed to be 
effective only in the event the court so ruled. 

This conclusion would require the findings of the master, which re- 
lated to matters of fact, as distinguished f rom questions of law, to be 
sustained by the court unless there was an entire absence of évidence 
in support of them. The findings excepted to by the défendant, except 
those to which his tenth and sixteenth exceptions relate, relate to mat- 
ters of fact, and, in our opinion, hâve the support of légal évidence, 
and the findings should hâve been sustained by the court below. (1) 
The master's finding upon which the defendant's tenth exception was 
based is to the effect that the title to the timber, under the contract, 
passed to the défendant when it was sawn into lumber and stacked 
upon the yard. (2) The master's finding upon which the defendant's 
sixteenth exception was based is to the effect that the plaintiff had the 
right to cease opérations under the contract at the time it did, and that 
the cross-bill of the défendant should be dismissed. 

[5] 1. The contract provided that the plaintiff should log, saw, and 
place, f. o. b. cars at Millview, Miss., in a good and workmanlike man- 
ner, certain merchantable timber owned or thereafter to be acquired 
by défendant, for which défendant was to pay plaintiff $9 a thousand 
feet, payments to be made monthly, according to the check of two 
tallymen, and final settlement to be made from records of sales and 
shipments. The plaintiff was to receive $1 per thousand additional 
for ail lumber stacked upon the yard which required rehandling, the 
amount stacked at no time to exceed 500,000 feet. Défendant was 
to furnish saw bills and shipping instructions so as to keep plaintiff's 
mill and loading crew fully employed. Plaintiff was to eut timber in 
dimensions applicable to bills and schedules to be furnished it by de- 
fendant, and to fin ail orders as quickly as possible. The contract 
was one for the performance of services, and not one for the sale of 
a commodity. The timber which was to be sawed into lumber was 
already the property of the défendant before it passed through the 
mill. The contract did not change the ownership of the timber, but 
only stipulated for certain services to be rendered with référence to it. 
The plaintiff was first to log and saw it, and then either to load it on 
the cars or stack it on the yard. The disposition of the lumber after 
it passed through the mill was to be determined by the défendant ex- 
clusively. If he furnished saw bills and shipping instructions, it was 
to be immediately loaded on cars by plaintiff. If no shipping instruc- 
tions were furnished, it was to be stacked on the yard by the plaintiff, 
to await future disposition according to the orders of défendant. 

[6] It seems clear, as the ownership of the timber remained always 
in the défendant, and the plaintiff's relation to it was confined to man- 
ufacturing it into lumber at defendant's instance for a reward, and ei- 
ther stacking or shipping the lumber, that the title, if it ever passed 
from défendant to plaintiff at any time, was certainly vested in the 
défendant after it had passed through the mill, and was either stacked 
on the yard or loaded on cars, as directed by défendant. After that 
its disposition and control was that of the défendant, and plaintiff, 
having completed the service required of it, should not be held respon- 
sible for its loss. This would be as true of the period the lumber re- 
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mained stacked on the yard awaiting def endant's directions to sîiip as 
it would be of the period subséquent to its being loaded on the cars 
for shipment. The contract provided that final settlement should be 
made by records of sales and shipments. This, however, did not hâve 
the effect of postponing the passage of title. Its purpose was merely 
to provide a method of correcting the temporary tally at the mill, a 
matter of convenience in accounting, which should not operate to 
change the time of the passing of title. Its efïect to détermine final 
amounts due was not such as to deprive the plaintifif of payment for 
sawing timber which the défendant thereafter wrongfully diminished 
in quantity by scaling and trimming, with the purpose of increasing 
its grade. We think the finding of the master in this respect was cor- 
rect. 

2. We are also of the opinion that the master correctly decided that 
the plaintiff was justified in ceasing opérations under the contract in 
May, 1908, and that the défendant was entitled to no damages because 
thereof. 

This results in a reversai of the cause upon the direct appeal, with 
directions to the court below to enter a decree confirming the report of 
the master, with the remittitur, and as amended by him, so far as its 
findings are affected by the exceptions of the défendant, and granting 
plaintifif the appropriate relief to which it is entitled under the master's 
report, and the affirmance of the decree so far as it is affected by the 
cross-appeal. 

[7] There remain for décision the two questions raised by plaintifif 's 
(appellant's) exceptions to the master's report originally filed. The 
plaintiff's subséquent exceptions were conditional upon the power of 
the court to review the master's report on questions of fact, and the 
déniai by us of that power disposes of them adversely to plaintiff. Of 
the two original exceptions, the one which relates to the finding of an 
amount due from plaintiff to défendant of $143.50 for stumpage on 
41,000 feet of defendant's timber left in the woods by plaintiff is not 
insisted on by plaintiff in this court, and is not passed upon by us for 
that reason. The other relates to the finding of the master that: 

"As the différences between the parties in this case arose over the construc- 
tion of the contract, and as each party manifested a willingness to carry it 
out according to his own interprétation, I do not flnd that either party has a 
right to claim of the other prospective profits." 

This finding was excepted to by the plaintiff, and the court below 
overruled the exception, to which action the plaintiff assigns error in 
this court, which is insisted upon. 

The ground upon which the court below overruled the plaintiff's ex- 
ception to this finding of the master is thus expressed in the opinion 
of the district judge: 

"The principle of law controlling the proposition under discussion as to 
complainant's right to recover for outlay and loss of profits is clearly stated in 
the case of United States v. Behan, 110 U. S. 338 [4 Sup. Ot. 81, 28 L. Ed. 
168]: 'If a party Injured by the stoppage of a contract elects to rescind the 
contract, he cannot either recover for outlay or loss of profits, but only for 
the value of services actually performed, as upon a quantum meruit.' It ia 
a well-settled principle of the law that to justify one party to a contract in 
abandoning it, and at the same time entitle him to recover damages and the 
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future profits which he may hâve reallzed had he completely executed It, the 
opposite party must hâve been guilty of such a breach as to prevent or abso- 
lutely put an end to further opérations under the contract by the party com- 
plaùiant" 

We think neither. the reason given by the master in his report, nor 
the différent reason given by the District Judge in his opinion, are 
sufficient to justify the déniai of damages to plaintiff, either for its 
outlay or for loss of future profits, if it has shown itself to be other- 
wise entitled to them. 

Dealing, first, with the reason assigned by the master for his finding. 
The settled measure for recovery for a breach of contract is an amount 
which fully compensâtes a plaintiff for the loss sustained by the breach 
of contract, which includes the benefits and gain he would hâve real- 
ized from its performance, or, in the event they are too uncertain for 
assessment, then reimbursement for the expense of the outlay the 
plaintiff incurred in préparation for its performance. This is as much 
a part of the plaintifï's actual damages as is an amount due for a part 
of the contract performed before breach, and can no more be denied 
the plaintiff. Its recovery by plaintiff is a matter of right, and not 
of discrétion with the court. 

In the case of Robertson v. Cloud, 47 Miss. 208, the court said : 

"The rule is that if complète performance of a contract is prevented by one 
party thereto, the other, who had complied, or was able and willlng to com- 
ply, shall be compensated in damages to the extent of maklng him whole" 

— which the court held to include "compensation for partial perform- 
ance, according to the terms of the contract, and such damages as 
would legitimately resuit from the refusai of the plaintiff to permit a 
full performance." 

In Trigg V. Clay, 88 Va. 335, 13 S. E. 435, 29 Am. St. Rep. 723, the 
court said: 

"It has been held that, when the défendant refused to allow the contracts 
to be executed, the jury should allow the plaintifCs as much as the contract 
would hâve benefited them — profits or advantages which are the direct and im- 
médiate fruits of the contract, entered into between the parties, and part and 
parcel of the contract itself, entering into and constituting a portion of its very 
éléments, something stipulated for, and the right to the enjoyment of whicii 
Is just as clear and plain as to the fulflllment of any other stipulation. 
• • * An examinatlon of the cases will show that the courts hâve been 
endeavoring to establish rules by the application of which a party will be com- 
pensated for the loss sustained by the breach of contract ; in other words, for 
the benefits and gain he would hâve realized from its performance, and noth- 
ing more." 

In Howard v. Stillwell Mfg. Co., 139 U. S. 199, 11 Sup. Ct. 500, 35 
L. Ed. 147, the Suprême Court said : 

"But it is equally well settled that the profits which would bave been re- 
alized had the contract been performed, and which hâve been prevented by its 
breach, are included in the damages to be recovered in every case where sucli 
profits are not open to the objection of uncertainty or of remoteness, or where 
from the express or implied terms of the contract itself, or the spécifie cir- 
cumstances under which it was made, it may be reasonably presumed that 
they were within the intent and mutual understanding of both parties at the 
time it was entered Into " 
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The motive of the défendant in breaching the contract is not material 
upon the issue of the assessment of the plaintiff's actual damages. The 
plaintiff is entitled to his full actual damages for the breach, regardless 
of the motive that induced its breach. In the assessment of exemplary 
damages, in a case for such damages, the court or jury might properly 
look to the defendant's motives, as a matter of aggravation or mitiga- 
tion. Punitive damages were not involved in this case. The master 
erred in denying the plaintiff any part of its actual damages, either by 
way of prospective profits or reimbursement for outlay in préparation, 
for the reason given by him, and which was that the défendant broke 
the contract because he misconstrued its proper meaning and was will- 
ing to perform according to his erroneous construction. 

The reason given by the District Judge for denying the plaintiff 
damages by way of prospective profits or reimbursement for outlay was 
that the plaintiff had elected to rescind the contract after a breach by 
the défendant, which did not amount to a total abandonment of the 
contract on his part, and did not absolutely put an end to further opéra- 
tions under the contract by the plaintiff. The rule, as settled by the 
authorities, would seem to be that the prior breach upon defendant's 
part must hâve an effect that would render the plaintiff's subséquent 
performance of the contract difficult, and such as would greatly de- 
crease the profits which the plaintiff would otherwise hâve made. 

In the case of Anvil Mining Co. v. Humble, 153 U. S. 540, 14 Sup. 
Ct. 876, 38 L. Ed. 814, the Suprême Court said : 

"It Is Insisted, and authorities are cited in support thereof, that a party 
cannot rescind a contract and at the same tlme recover damages for its non- 
performance. But no such proposition is eontalned In that instruction. It 
only lays down the rule, and it lays that down correctly, which obtains when 
there is a breach of a contract. Whenever one party thereto Is guilty of such 
a breach as is hère attributed to the défendant, the other party is at liberty 
to treat the contract as broken, and deslst from any further effort on his part 
to perform ; in other words, he may abandon It and recover as damages the 
profits which he would hâve received through full performance. Such an aban- 
donment is not technically a rescission of the contract, but is merely an ac- 
ceptance of the situation which the wrongdoing of the other party has brought 
about. Generally speaking, it Is true that when a contract is not performed 
the party who Is guilty of the flrst breach is the one upon whom rests ail 
the llabillty for the nonperformance. A party who engages to do work has a 
right to proceed free from any let or hlndrance of the other party, and if such 
other party interfères, hinders, and prevents the doing of the work to such 
an extent as to render its performance difficult and largely diminish the prof- 
its, the flrst may treat the contract as broken, and is not bound to proceed un- 
der the added burdens and Increased expense. It may stop and sue for the 
damages which It has sustained by reason of the nonperformance which the 
other has caused." 

In the case of Horst v. Roehm (C. C.) 84 Fed. 570, the court said : 

"On behalf of the défendant it has been contended that, 'assuming that the 
action can be maintained, the measure of damages must be restricted to the 
loss, if any, upon the deliverles which should hâve been made prior to the 
bringlng of the suit.' I cannot yield assent to this proposition. It conflicts 
with the princlple that the measure of damages In every case must be such 
as, when applied, will resuit in ascertalnment of the sum necessary to make 
good the entire loss sustained by reason of the act or default which constltutes 
the cause of action. The plaintiffs were, by the act of the défendant, pre- 
vented from maklng the deliveries called for by the contracts. It is this an- 
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ticipatory déniai and obstruction of the rlght to dellver, net a tender and re- 
fusai, which is the ground of the suit, and the measure whlch mlght other- 
wise hâve been applicable Is therefore wholly Inappropriate. The law of 
damages Is not comprlsed In a set of arbitrary rules. Where a contract bas 
been broken or a wrong bas been committed, compensation must be made. 
Thls Is the underlying prlnciple, and any standard of measure which does not 
accord with It cannot be applied, but some other, which is falrly compensatory 
to the one party, and not unjust to the other, must be resorted to. CarroU- 
Porter Boller & Tank Co. v. Oolumbus Mach. Oo., 5 C. 0. A. 190, 55 Fed. 451. 
In this case the plaintiffs bave shown that they could bave made subcontracts 
for the delivery of the hops, according to their contracts with the défendant ; 
and, whatever might be the rule in a case in whlch thls could not be shown, 
I am of the opinion that where, as In thls instance, that fact appears, the dif- 
férence between the price at whlch such subcontracts could hâve been ottained 
and the price named in the contracts between the parties is manifestly the 
amount of the loss actually suffered, and therefore must be the correct meas- 
ure of the damages recoverable. Hinckley v. Steel Co., 121 U. S. 264, 7 Sup. 
et. 875 [30 L. Ed. 967]; Mining Co. v. Humble, 153 U. S. 540, 14 Sup. Ct 
876 [38 L. Ed. 814]." 

The case of Roehm v. Horst reached the Suprême Court of the 
United States, 178 U. S. 1, 20 Sup. Ct. 780, 44 h. Ed. 953, and was 
affirmed, and that court said, on page 20 of 178 U. S., page 780 of 20 
Sup. Ct., on page 961 of 44 t,. Ed., as follows : 

"As to the question of damages, if the action is not prématuré, the rule Is 
applicable that plalntlff is entitled to compensation based, as far as possible, 
on the ascertainment of what he would hâve suffered by the continued breach 
of the other party down to the time of complète performance, less any abate- 
ment by reason of circumstances of which he ought reasonably to hâve availed 
himself. If a vendor is to manufacture goods, and during the process of man- 
ufacture the contract is repudlated, he is not bound to complète the manu- 
facture, and estlmate his damages by the différence between the market price 
and the contract 'price * • * and the cost of performance. Hinckley v. 
Plttsburgh Bessemer Steel Co., 121 U. S. 264, 7 Sup. Ct. 875, 30 L. Ed. 967. 
Even if In such cases the manufacturer actually obtains his profits before the 
time flxed for performance, and recovers on a basis of cost whlch might bave 
been increased or diminlshed by subséquent events, the party who broke the 
contract before the time for complète performance cannot complain, for he 
took the risk Involved in such anticipation. If the vendor bas to buy instead 
of to manufacture, the same principle prevails, and he may show what was 
the value of the contract by showing for what price he could bave made sub- 
contracts, just as the cost of manufacture in the case of a manufacturer may 
be shown. Although be may receive his money earller in tbis way, and may 
gain, or lose, by the estimation of his damages in advance of the time for per- 
formance, still, as we hâve seen, he bas the right to accept the situation ten- 
dered bim, and the other party cannot complain. 

"In this case the plaintiff showed at what priées they could bave made sub- 
contracts for forward dellverles according to the contracts in suit, and the dif- 
férence between the priées fixed by the contracts sued on and those was cor- 
reetly allowed." 

The authorities cited show that it is sufficient to show that the plain- 
tiff was so interfered with by défendant, or that défendant so far re- 
pudiated the contract or breached its conditions, as that future per- 
formance by plaintiff would hâve been substantially more difficult and 
more expensive, so that its anticipated profits would hâve been ma- 
terially lessened thereby. 

The case of United States v. Behan, 110 U. S. 338, 4 Sup. Ct. 81, 28 
L. Ed. 168, is not in conflict with this rule and does not control this 
212 F.— 54 
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case. In that case the plaintiff was permitted to recover the amount 
of his outlay in preparing to perform the contract, but was not per- 
mitted to recover anticipated profits, and only because he had not prov- 
ed them with sufficient certainty. The court distinguished the rule 
applicable to cases in vvhich the plaintiff had elected to rescind the con- 
tract and to those in which he elected to go for damages for the breach 
of the défendant, as follows : 

"When a party injured by the stoppage of a contract elects to rescind It, 
then, it is trne, he cannot recover any damages for a breach of the contract, 
either for outlay or for loss of profits ; he recovers the value of his services 
actually perforined as upon a quantum merult. » • * But when he elects 
to go for damages for the breach of the contract, the flrst and most obvious 
damage to be shown is the amount which he has been induced to expend on 
the faith of the contract, Including a fair allowance for his own time and 
services. If he chooses to go further, and claims for the loss of anticipated 
profits, he may do so subject to the rules of law as to the character of profits 
which may be thus clalmed." 

In the instant case, as in the Behan Case, the plaintifï did not elect 
to rescind the contract, but was compelled to abandon its further per- 
formance by the conduct and breaches of the défendant, and is not 
thereby precluded from recovering anticipated profits, if they are as- 
certainable with reasonable certainty, or, if they are not, then at least 
the amount of the necessary outlay to enable it to perform the con- 
tract. 

The master and the District Judge each found that the défendant 
first breached the contract, in a manner that entitled the plaintiff to re- 
fuse to proceed further with it, and yet recover ail amounts due plain- 
tiff up to the time of its refusai to proceed. We tjiink the record 
shows that the breaches on defendant's part were such as to constitute 
légal prévention of performance by the plaintiff. The défendant, prior 
to cessation of opérations by plaintiff, had repeatedly failed to pay 
monthly for ail the lumber sawed the previous month; had failed to 
furnish saw bills and shipping instructions for the lumber sawed for a 
long period, so as to keep the plaintiff's loading crew unemployed; had 
permitted the lumber to accumulate on the yard largely in excess of 
the maximum stipulated in the contract; had refused to pay either 
stumpage or saw bill on lumber burned, though its présence on the 
yard was due to his négligent failure to give proper disposition; he 
wrongfully charged back to plaintiff a substantial part of the amount 
plaintiff had expended in changing the dry kilns and erecting a machine 
shop; he denied liability for unpaid stumpage, upon the ground that 
Hemphill had made no estimate of it, and had scaled down the lum- 
ber sawn by plaintiff for the purpose of increasing its grade, thereby 
wrongfully diminishing the amount due plaintiff on account of saw 
bill; he asserted that plaintiff had no valid contract of any kind with 
him, and in response to plaintiff's inquiry as to his future course, had 
notified plaintiff that he would proceed with the contract only upon the 
construction given it by him in the past, and which the master and 
the court below correctly determined to be an improper one. Under 
defendant's construction, the plaintiff could hâve proceeded to carry 
out the contract only with greatly diminished returns. 
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The plaintiff, just a month prior to the final cessation of opérations, 
had reconstructed its mill, which had been partially burned. It had 
gont to great expense in préparation for the performance of the con- 
tract, and incurred an outlay which vvas of no substantial advantage to 
it for any other purpose. Its own timber had been very largely eut 
and sawn. It had a profit in sawing the defendant's timber, a recon- 
structed plant with which to do it, and which it could use for no other 
purpose. Its situation was such as to make it inconceivable that it 
should désire a termination of the contract. 

On the other hand, the market price of lumber had fallen, and it was 
to defendant's interest that the mill should be shut down. He had 
made request of the plaintifï that it be shut down because of the con- 
dition of the market, had thrown obstacles in the way of plaintiff's op- 
érations, and evinced his reluctance to take the output of the mill. 

In the final negotiations the plaintiflF's représentatives showed a dis- 
position to adjust their différences with défendant, and to make con- 
cessions not required by the contract of it, and implored him to make 
concessions such as would make the continued opération of the mill 
possible. The défendant had the advantage of position in the trading, 
since the plaintiff, if the contract were abandoned, had an expensive 
mill oïl its hands with its own timber substantially eut and sawn, and 
no timber other than defendant's adjoining it. The defendant's atti- 
tude was unreasonable and uncompromising, and can be reconciled only 
with the idea that he was anxious to compel the plaintiff to shut down 
the mill. The interest of the plaintiff to continue opérations, and that 
of the défendant to bave opérations cease, bear eut this view of the 
final negotiations. 

Our opinion is that the plaintiff was prevented from performance 
by the conduct of the défendant, and was entitled to discontinue opér- 
ations, without waiving its right to insist on compensation, not only 
. for amounts then due under the contract, but as well for loss of future 
profits, if it could establish their amount with reasonable certainty, or, 
if not, then reimbursement for the amounts, if any, expended by it to 
perform the contract, and which were of no advantage to it for any 
other purpose. 

The remaining question is whether the plaintiff should be allowed 
to recover anticipated profits under the facts of this case. The profit 
for manufacture, as it existed at the time of the shutting down of the 
mill, was determinable with reasonable certainty. The contract price 
was $9.50 a thousand feet, and the then cost to plaintiff of manu- 
facture left it a substantial margin of profit. There remained uncut, 
at the time of the shutdown, about 80,000,000 feet of timber. About 
16,000,000 had been eut by plaintiff from March 27, 1906, until May 
11, 1908. Excluding the period during which the mill was not oper- 
ated after the fire, from February, 1908, until April, 1908, and the total 
opérations would cover a period of approximately two years, and the 
rate of the cutting approximately 8,000,000 feet annually. At this rate, 
10 years would be required to eut ail the timber covered by the con- 
tract. If the plaintift''s cost of cutting and sawing remained constant 
during that time, as was the case with the contract price of $9.50, the 
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profits could be assessed with reasonable certainty for the remaîning 
period of the contract. It is not probable, however, that the cost of 
labor, fuel, feed, and supplies would continue constant over a period 
of 10 years, and this improbability introduces such an élément of un- 
certainty into the assessment on the basis of future profits as to make 
it an unsafe measure of recovery. 

We turn to the alternative method of assessment, that of reimburse- 
ment to plaintifi: for its necessary outlay for préparation. The record 
clearly shows that it did certain things, in response to the stipulations 
of the contract itself, that were expensive to it, that it would not 
otherwise hâve done, and that were of no, or of but partial, advantage 
to it, apart from the fulfillment of the contract. We instance the 
change of the mill from circular to band saw construction, the change 
of the dry kilns, and construction of the machine shop, so far as there 
was an excess over the $5,000 agreed to be paid plaintiff by défend- 
ant for that construction, and the construction of railroad or logging 
tracks to reach the timber on def endant's property. It is a reasonable 
inference that the small amount of timber owned by plaintiiï would 
not hâve justified it in expending the amounts, aside from its expecta- 
tions from the performance of the contract. With the contract set 
aside, the plaintiff had on its hands a costly mill and equipment, with 
no available timber tributary to it. The tracks constructed on defend- 
ant's property were useless to plaintiff, except for the purpose of 
bringing defendant's timber to plaintiff's mill under the provisions of 
the contract. 

It is clear that the plaintiff was put to a large expense for an outlay 
that had little value to it, in the absence of a performance of its con- 
tract with the défendant. The évidence shows that the amount of 
this outlay was in the neighborhood of $90,000. From that amount 
there should be deducted an amount which would represent the value 
of the use of the outlay during the time the contract was being per- 
formed by plaintiff, and the added value to plaintiff's mill and prop- 
erty, if any, due to the expenditure, and upon the hypothesis that it 
had no contract with the défendant. The présent record probably f ur- 
nishes data from which the correct resuit might be arrived at. In the 
court below no damages were allowed by the master or the court, ei- 
ther for future profits or reimbursement for outlay. In view of this 
détermination of the court below, neither the parties, the master, nor 
the court probably had their attention sufficiently directed to the prop- 
er amount to be allowed ort this account. We, therefore, think that 
it would be better not to attempt to fix the amount upon this record, 
but permit the parties to présent their data again, af ter the proper légal 
measure of the recovery, on this account, has been fixed by this court. 

The cause is remanded to the District Court, with directions to con- 
firm the master's report upon the exceptions of both parties, except 
as to his finding that the plaintiff was entitled to no damages for loss 
of profits or expense of outlay, and to re-refer the cause to the master 
to permit the parties to présent before him évidence only upon the 
question as to the amount of plaintiff's loss by reason of the prépara- 
tion and outlay for the performance of that part of the contract which 
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it was disappointed of fulfiUing by reason of the defendant's wrongful 
breaches, and, upon the coming in of the master's report, to award the 
plaintifï such relief as it may be shown thereby to be entitled to, in 
conformity with this opinion. The costs of appeal to be taxed again^t 
appellee. 

SHELBY, Circuit Judge, dissents. 

On AppHcation for Rehearing. 

GRUBB, District Judge. This cause came on to be heard upon the 
application of both the appellant and the appellee for a rehearing, and 
was submitted on briefs by counsel; and, it appearing to the court 
that the évidence in the record tended to show that the appellant had 
coUected the sum of $3,500 on account of fire insurance for the lum- 
ber destroyed by fire, and that the bill of complaint ofïered to crédit 
said sum against any amount that might be found due to complainant 
from défendant, and it not appearing with certainty from the record 
whether the appellee was entitled to said crédit or whether it had in 
fact been allowed said crédit, on considération of said applications, it 
is now hère ordered and adjudged and decreed by this court that the 
decree of reversai heretofore rendered in this cause be and it is hereby 
modified, so as to direct that the case be re-referred to the master for 
the purpose, in addition to that named in the original decree, of ascer- 
taining whether the appellee is entitled to a crédit against the amount 
found due from him to the appellant for the said amount of insurance, 
and whether or not the said amount was in fact credited in the report 
of the master, and with said modification said decree of reversai is 
confirmed, and the applications for a rehearing of the said original de- 
cree are hereby denied. 



UNITED STATES v. EBIE R, CO. 

(Circuit Court o£ Appeals, Third Circuit. Aprll 2, 1914.) 

No. 1763. 

1. Eaileoads (§ 254*) — Equipment of Tbains — Pbnalties — Evidence. 

The testimony of a witness that each of three groups of classification 
tracUs at a raiiroad terminal constituted a yard threw no llght on the 
question whether the whole triangle formed by such three yards consti- 
tuted unitedly a single terminal classification yard, so that the movement 
of trains between them was not subject to Aet March 2, 1893, c. 196, § 1, 
27 Stat. 531 (U. S. Comp. St. 1901, p. 3174), relative to the running of 
trains without a sufflcient number of cars so equipped with power or train 
brakes that the engineer could control its speed without the brakemen us- 
Ing hand brakes. 

[Ed. Note. — For other cases, see Eailroads, Cent. Dig. §§ 764-772 ; Dec. 
Dig. § 254.* 

Duty of raiiroad companies to furnlsh safe appliances, see note to Fel- 
ton V. Bullard, 37 C. O. A. 8.] 

2. Teiai, (§ 139*) — Direction of Verdict — Whbn Jxjstified. 

When the évidence, with ail the inferences that the Jury could justi- 
fiably draw therefrom, is InsufBcient to support a verdict for plaintiff and 

■For other cases see same tODic & i nvmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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such a verdict would be set aside, the court should direct a verdict for de- 
fendant 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 332, 333, 338-341, 
365 ; Dec. Dig. § 139.*] 

3. Railroads (§ 229*) — Equipment or Trains — Statutoby Provisions. 

Wliere three railroad yards at a terminal, tliough at soine distance from 
each other, because of natural barriers and the tracks of another railroad, 
were Interdépendant on each other, each supplementlng and nocessary to 
complète the partial switching done in the others, and ail foriulng a coin- 
binatlon switching System topographically indispensable to the handling 
of incoming and outgoing trains, the movement of trains from one to the 
other was a switching opération, and not subject to Act March 2, 1893, 
c' 196, § 1, 27 Stat. 531 (U. S. Comp. St. 1901, p. 3174), relative to runnlng 
trains without a sufficient number of cars equipped with power or train 
brakes. 

[Ed. Note. — For other cases, see Eailroads, Cent Dig. § 743 ; Dec. Dig. 
,§ 229.»] 

4. Railroads (§ 229*) — Bqtjipment of Trains — Statutort Provisions. 

Act March 2, 1893, c. 196, 27 Stat. 531 (U. S. Comp. St. 1901, p. 3174), 
and Act March 2, 1903, c. 976, 32 Stat 943 (U. S. Comp. St. Supp. 1911, 
p. 1314), relative to air brakes on cars used in interstate commerce, hâve 
two distinct objects in vlew, namely, to compel railroads to hâve their 
cars equipped with such brakes under ail circumstances, and to compel the 
use of air brake equipped cars under certain circumstances ; and thèse 
duties are separate and distinct. 

[Ed. Note.— For other cases, see Railroads, Cent Dig. § 743 ; D«c. Dig. 
§ 229.*] 

6. Railroads (§ 229*) — Equipment of Trains— Statutort Provisions. 

Act March 2, 1893, e. 196, § 1, 27 Stat. 531 (U. S. Comp. St. 1901, p. 3174), 
making it unlawful for any common carrier engaged in interstate com- 
merce by railroad to use on its Une any locomotive not equipped with a 
power driving wheel brake and appliances for operating the traiu-brake 
System, or to run any train without a suflicient number of cars so equipped 
with power or train brakes that the engineer can control its speed with- 
out the use of hand brakes, does not compel the coupling of air brakes in 
switching opérations, in view of the use of terms usually applicd to road, 
as contrasted with switching opérations, and the impracticabillty or Im- 
possibility of carrying on switching opérations if It appliod thereto. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. § 743 ; Dec. Dig. 
§ 229.*] 

In Error to the District Court of the United States for the District 
of New Jersey. 

Action for penalties by the United States against the Erie Railroad 
Company. Jtidgment for défendant, and the United States brings er- 
ror. Affirmed. 

See, also, 197 Fed. 287._ 

J. Warren Davis, U. S. Atty., of Trenton, N. J., and Philip J. 
Doherty, Spécial Asst. U. S. Atty., of Washington, D. C. 

Collins & Corbin and George S. Hobart, ail of Jersey City, N. J., 
for défendant in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judg.es. 

•For other cases see same toplc à § number in Dec. & Am. Dlgs. Iâ07 to date, & Rep'r Indexes 



0NITBD STATES V. BEIB E. 00. 855 

BUFFINGTON, Circuit Judge. In the court below the United 
States, by 18 counts, charged the Erie Railroad Company with a vio- 
lation of Act Cong. March 2, 1893, c. 196, § 1, 27 Stat. 531 (U. S. 
Comp. St. 1901, p. 3174), which provides: 

"It shall be unlawful for any common carrier engaged In Interstate com- 
merce by railroad to use on its Une any locomotive engine in moving Inter- 
state traffic not equlpped with a power drivlng wheel brake and appliances 
for operating the train-brake System, or to run any train in such traffic 
after sald date that bas not a sutflcient number of cars in it so equipped 
with power or train brakes that the engineer on the locomotive drawing 
such train eau control its speed wlthout requiring brakemen to use the com- 
mon hand brake for that purpose." 

It will be ôbserved that thèse counts do not charge the railroad with 
violation of that absolute duty referred to in Delk v. St. Louis, 220 
U. S. 586, 31 Sup. Ct. 617, 55 L. Ed. 590, of properly equipping its 
cars initiaily with statutory safety devices. What they do charge is 
that the railroad subsequently unlawfully used such initiaily properly 
equipped cars in that it operated trains in interstate traffic ^yherein 75 
per cent, of the cars had not their air brakes connected with the en- 
gine. The case has been tried twice in the court below, and twice 
brought to this court for review. It involves the movement of f reight 
cars in the great tidal yard terminal System of the Erie Railroad Com- 
pany contiguous to New York Harbor. The présent writ is an effort 
on the part of the government to hâve this court review and reverse 
its former décision, or in the event of our adhering to such view, to 
put the case in such shape that an application to review it may be made 
to the Suprême Court. On the first trial the lower court declined to 
admit testimony tending to show that the opérations complained of 
were switching yard movements. It further instructed the jury that 
the movements complained of violated the statutc. On error to the 
entry of judgment thereon, this court, in an opinion reported at 197 
Fed. 287, 116 C. C. A. 649, which opinion we by référence make part 
hereof, remanded the case "with permission to the court below to 
grant a new trial, if so moved by the government." On the case as 
then presented in this court two questions arose: First, did the act 
in question require, in switching opérations, the coupling of air brakes? 
If not, a second question arose, namely, Were the car opérations there- 
in involved switchingr movements? The first question, which was one 
of statutory construction, we decided in the négative, saying : 

"Giving then to the act the construction that it was not meant to cover 
bona fide switching opérations, we next inquire whether the car, movements 
hère in question were really switching opérations of the railroad." 

After discussing the proof s we then said : 

"To us it seems clear that there was évidence tending to show that the whole 
triangle formed by the Bergen, Jersey City, and Weehawken yards constitutes 
unltedly a single terminal classiflcation yard. Whlle the distance betweeu two 
of thèse points is over three miles, it is évident from the narrow strip of 
land that is left along the river from the Palisades that this wlde spread 
of space is topographically required to permit the complicated car transfer 
and classiflcation of a great railroad's terminal traffic. It is in such yards 
that the great contest against Inextricable confusion and freight congestion 
must be waged." 
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Indeed, the case had been tried and the évidence adduced on the the- 
ory that it tumed on the définition of the word "train," and it was 
contended that if the cars coupled together in this intersubyard trans- 
fer could be called a train, the statute was violated, whether such trans- 
fer was really switching or not. Setting aside this contention, and 
pointing eut what was the real question involved, we said: 

"It is urged that considérable numbers of cars, initially classified at the 
three respective points, are moved on tbe main freight tracks to and through 
the tunnel, and that they constitute trains, and such movement therefore 
falls w-lthin the wording of the statute. Of course, 35 cars coupled together 
and drawn by a locomotive make a train, for such connected cars are drawn 
and foUow In the englne'e train; but this mère word définition does not set- 
tle the question before us. It is not a wrangle over mère names, but rather 
whether the railroad Is hère doing a bona flde switching work which the 
law confessedly was not meant to cover. * • * \ve hâve hère a question 
of a great terminal located in a most congested freight center. * * * 
Indeed, the testimony of the government's inspector * * * shows that 
practlcally the same terminal situation as that at Jersey City exists at Buf- 
falo and other terminal points. We are pointed to no conditions incident to 
this short run which makes the use of the air brakes essential to the safety 
of the shiftlng crew. The run is a brief one. Tliere are neither grades to 
encounter, stops to be made, nor protracted exposure." 

In the absence of testimony pertinent to the real issue involved, this 
court might hâve also said, as was done by the Circuit Court of Ap- 
peals of the Eighth Circuit in C, B. & Q. R. R. v. United States, 211 
Fed. 12: 

"This case was trled malnly by the dlctlonary. We hâve much reasoning 
of eounsel upon gênerai principles. What we would hâve preferred would 
be: An accurate description of the development of the terminal yards at 
Kansas City ; the présent structure of those yards ; the methods of handling 
trains therein; the speed at which transfer trains are moved between the 
yards ; the control over such trains afforded by the coupllng up of the air 
upon a part of the cars only ; whether in actual practice, with the air coupled 
up on 6 to 10 cars, the englneer can control the speed of thèse transfer trains 
from the locomotive, 'wlthout requiring brakemen to use the common hand 
brakes for that purpose' ; what, if any, accidents hâve resulted from the fail- 
ure to couple up 75 per cent, of the air; the time that would be consumed 
in coupllng up 75 per cent, of the air on such trains ; the number of trains 
that are moved in the yard; the effect upon the movement of cars in such 
terminal yards if 75 per cent, of the air had to be coupled up on ail thèse 
strings of cars. In other words, the évidence should do ail that could be 
done to place the court In the same position as an experienced railroad man in 
judging of thèse transportation questions." 

[1] Feeling, however, that the government might hâve such testi- 
mony to offer, we, as seen by our order, and to afford an opportunity 
to produce the same, gave the government leave, if it saw fit, to move 
for a new trial. On the second trial, however, the government has 
given no testimony whatever on the question which we pointed eut as 
the vital one in the case, namely, "whether the railroad is hère doing a 
bona fide switching work." The only testimony bearing on the fore- 
going question is that of one witness, an inspector for the Interstate 
Commerce Commission as follows: 

"Q. Now are y ou famillar with the local situation of Jersey City? A. Yes, 
sir. Q. What would you call the collection of tracks at Jersey City on which 
the cars are shifted? A. Classification tracks for the making up of trains 
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Q. What would you call the whole group of classification tracks there, Um- 
iting your answer to those classification tracks at Jersey City? A. A yard. 
Q. Is there a similar group of classification tracks at Bergen? A, Tliere are. 
Q. What, among railroad men, is such a classification group of classification 
tracks at Bergen called? A. A yard. Q. Are you familiar with a similar 
group of classification tracks at Weehawken? A. Yes, sir. Q. Will the same 
answer apply to the désignation of the group of classification tracks at 
Weehawken that is applied to the othersî A. It does. Q. In each case it is 
a yard? A. Yes, sir." 

[2] It scarcely need be said that this testimony, as to the mère ex- 
istence of three individual yards, threw no light whatever on the real 
issue whether "the whole triangle formed by the Bergen, Jersey City, 
and Weehawken yards constitutes unitedly a single terminal classifica- 
tion yard." Indeed the express limitation of the question asked, "lim- 
iting your answer to those classification tracks at Jersey City," pre- 
cluded the witness f rom giving any answer on the real issue. It would 
theref ore seem that when the government omitted to furnish any évi- 
dence on that issue, and expressly precluded its only witness from 
giving any testimony upon it, it cannot now justly complain that such 
issue was not submitted to the jury ; for, as it seems to us, the situa- 
tion, in view of the trial procédure, narrows itself to this : If the case 
had been submitted to the jury and it had found for the government, 
would the court below hâve been bound to set the verdict aside ? The 
recognized test in that regard is that : 

"When the évidence given at the trial with ail the Inferences the jury could 
justiflably draw from it is insufflcient to support a verdict for the plaintifC, 
so that such a verdict, if returned, must be set aside, the court is not bound 
to submit the case to the jury, but may direct a verdict for the défendant." 

In that regard the trial judge, .in directing a verdict for the défend- 
ant, said : 

"It has been held by the courts that thèse requlrements of the safety ap- 
pliance act are not obllgatory in shlfting movements in a yard. If they were, 
the mère movement of a car without the required appliances in a yard would 
be a violation of the act; and the mère movement of the train, in shifting, 
without the coupling of the cars, together with the air-brake appliance, so 
that the required number of cars were so coupled, would be a violation of the 
act. But, as I hâve said, the act does not require thèse appliances in a ter- 
minal yard where shifting is done. 

"ïhe évidence in this case appears to me to be undisputed that the rall- 
road Company receives cars at Jersey City, receives cars at Weehawken, and 
receives cars at Bergen. The évidence discloses the fact that cars — many 
of them — are received at Jersey City from llghters, and also at Weehawken, 
and that those cars must be removed qulekly to make room for others that 
may be coming. There is an abundance of évidence that is uncontradicted, 
as to the great number of cars that are received and handled at thèse two 
points. The évidence is uncontradicted that at Jersey City the défendant 
railroad company is hemmed in by the Pennsylvania Railroad and by other 
conditions, so that it has there but a llmited number of tracks — 60, I think, 
50 or 60 — and the évidence shows that at Weehawken, also, the défendant 
is hemmed in, able to hâve but some 80 tracks there. * * * The évidence 
shows that the movement of thèse trains extends from what they call the 
terminais at Jersey City and Weehawken, through the tunnel out to Bergen, 
where there are something like 115 tracks, where cars can be classlfled, where 
they can be inspected and repaired, and where the air hose may be coupled 
up and the air brakes thoroughly tested, taking ail the time that is necessary, 
before they start for their varions destinations. As I say, the facts are not 



858 212 FEDERAL REPORTER 

dlsputed. Thls Is one yard, under the évidence in the case, although separated 
by IL mountaln and connected by a tunnel, whlch, by the way, the évidence 
shows, does not contain the main traveled tracks of the railroad. Being one 
yard, therefore, under the évidence in the case, it is my duty to Instruct you, 
gentlemen, that the railroad company Is not guilty of a violation of the act 
in its train movements, as charged, and that your verdict must be for the 
défendant." 

[3] In view of the absence of évidence on the part of the govern- 
ment, and of the undisputed facts proved by the défendant, the ques- 
tion whether thèse three yards are or are not a switching unity is not 
debatable. Unquestionably they are. That the cars in question were 
being subjected to switching classification in successive yards of this 
System is undeniable. Courts no more than individuals can close their 
eyes to the fact that they were being moved in switching, not road, 
service, and that this service was continuously and uninterruptedly a 
switching service none the less because barriers of nature — the Hud- 
son river and Palisades at front and rear, and the laws of man in a 
prior use by common carriers, north and south — necessitated part of 
such switching being donc on one side and part on the other of the 
tunneled Palisades. Of the physical fact that this was a switching 
opération there can be no doubt. Of the légal results that fîow from 
that physical fact there is of course a question, but as to the facts 
themselves there is no question. 

Our décision has commended itself to the Circuit Court of Appeals 
of the Eighth Circuit in C, B. & Q. R. R. Co. v. United States, supra, 
wherein it was said : 

"The identical question which is hère presented was before the Circuit Court 
for the Third Circuit in Erie Railroad Company v. United States, 197 Fed. 
287 [116 0. C. A. 649], and, we think, was there properly decided, notwith- 
standing its critlcism in United States v. Père Marquette R. R. Co. [211 Fed. 
220] in the District Court of the United States for the Western District of 
Michigan, decided September 5, 1913." 

We hâve carefully considered the case of United States v. Père 
Marquette R. R. Co., referred to, but as the facts of that case are 
stated, the légal question involved in our case, namely, whether the act 
of 1903 covers switching opérations, was really not involved in that 
case. There the Wyoming yard was the switching outpost on the main 
line of the railroad terminating at Grand Rapids. It was two miles 
from the city, and while it was within the yard limits of that city, ail 
the classification and switching incident to the distribution of incom- 
ing, and the making up of outgoing, trains was donc in the Wyoming 
yard. As stated in the opinion : 

"Wyoming yard and freighthouse yard are both within the gênerai yard 
limits of the city of Grand Rapids, but they are about two miles apart and 
each has its own System of switching tracks. Trains passing from one yard 
to the other must run for the entire distance upon defendant's main line, over 
which its regular passenger and freight trains, as well as switching and 
transfer trains, are operated. This part of the main line has some miuor 
grades and curves, and crosses at grade flve city streets and a street car line. 
AU of defendant's freight trains entering Grand Rapids are taken directly to 
Wyoming yard, and are there hroken up and the cars sicitched and classifled; 
some being put into outgoing trains and forwarded to their destination, while 
others, containing local merchandise, are switched or transferred to the 
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frelghthouse yard, or to some city slde track, to be unloaded and to hâve 
their cargoes réarrangea. AU outgoing freight trains are made up at and 
started from Wyoming yard." 

It is therefore clear that the entire switching of incoming cars in- 
tended for other Unes took place in the Wyoming yard, and such cars 
never went to the city freightyard. As to the incoming local freight, 
it also was classified and switched in the Wyoming yard and from there 
sent in over the main road to the city freightyard for unloading. The 
Wyoming yard was in fact the sole terminal switching yard. There 
and there alone classifications and interchange were made. Under 
thèse terminal conditions it could no more be contended that the sub- 
séquent transfer to the city freightyard of thèse already switched 
trains for two miles, over the main passenger and freight Une of cross 
streets at grade and intersecting trolley tracks, was a switching opéra- 
tion than would be the case if the Wyoming yard were 22 instead of 2 
miles distant from the city freightyard. In other words, the switching 
was initially and finally finished at the Wyoming yard and the switch- 
ing there, so far as the make-up of trains was concerned, was in no 
way affected by, dépendent upon, or correlated to anything thereafter 
or theretofore done in the city freightyard. The track between Wy- 
oming yard and the city freightyard was not a nexus that served to 
correlate two dépendent yards, but was a hiatus or break between two 
independent yards. To us it is clear that the Wyoming terminal is 
wholly différent from the Erie, because in the Eric we hâve three 
switching yards interdependent of each other, each supplementing and 
each necessary to complète the partial switching done in the other,' and 
ail forming a unitary combination switching System topographically 
indispensable to the handling of incoming and outgoing trains. 

[4, 5] It is, however, contended that our former décision overlooked 
and disregarded the eflfect of the act of 1903 (32 Stat. 943), and that 
it is in conflict with the décisions of the Suprême Court refe.rred to 
below. It will be observed, however, that fédéral air-brake législation 
had in view two distinct objects, namely: First, to compel railroads 
to hâve their cars equipped with such brakes, inte'r alla, under ail cir- 
cumstances ; and, second, to compel the use of air-brake equipped cars 
under certain circumstances. Thèse duties of air-brake equipment and 
air-brake use are separate and distinct. As noted at the outset of this 
opinion, it is this duty to equip that is referred to in Delk v. St. Louis, 
220 U. S. 586, 31 Sup. Ct. 620, 55 L. Ed. 590 as "an absolute duty to 
provide and keep proper couplers at ail times and under ail circum- 
stances." The duty to equip was the subject-matter involved in St. 
Louis v. Taylor, 210 U. S. 282, 28 Sup. Ct. 616, 52 L. Ed. 1061 ; in 
the reaffirming case of Chicago v. United States, 220 U. S. 559, 31 Sup. 
Ct. 612, 55 L. Ed. 582; in Southern Ry. Co. v. United States, 222 U. 
S. 24, 32 Sup. Ct. 2, 56 L. Ed. 72 ; and in Wabash v. United States, 
168 Fed. 1, 93 C. C. A. 393. It will be noted, also, that the act of 
1893, as construed by the Suprême Court in Johnson v. Southern Pa- 
cific Co., 196 U. S. 21, 25 Sup. Ct. 158, 49 L. Ed. 363, was neither 
changed nor enlarged by Act March 2, 1903, c. 976, 32 Stat. 943 
(U. S. Comp. St. Supp. 1911, p. 1314). That act was passed to meet 
the décision in Southern Ry. Co. v. Johnson, 117 Fed. 462, 54 C. C. A. 
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508, but needlessly so, for, as said by the Suprême Court in reversing 
the latter case : 

"The latter act Is affirmative, • • » and, in efCect, only construed and 
applied the former act." 

It would seem, therefore, that none of thèse cases involved the ques- 
tion hère involved, namely, the compulsory use of air-brake equipment 
in switching opérations. On that question, which is one of statute con- 
struction, we hold the act does not compel the air coupling of cars in 
switching movenients. We so hold, amongst others, for thèse reasons : 
First, because had Congress meant to compel air-coupled switching, it 
would hâve said so ; second, by providing automatic coupling Congress 
had already provided as far as it could against the avoidable dangers 
incident to switching; third, if the law includes switching, it covers 
ail switching without limitation or exception, an impracticable and 
impossible thing; fourth, if the act covered switching, and Congress 
meant to except any switching therefrom, it neither did nor by lan- 
guage made it possible to now décide what switching was excepted. 
Indeed, a careful study of this act shows the use in the statute of terms 
and words which in common use are applied to road, as contrasted with 
switching, opérations. The act deals first with the locomotive alone as 
distinguished from the train. It makes it unlawful for the railroad "to 
use on its line" — and line, main line, is a word which, in the common 
speech of railroad work, distinguishes the line of the road from 
switches and terminal yards. But the act proceeds, "to use on its Une 
any locomotive engine in moving interstate traffic." Surely the words, 
"in moving interstate traffic," in connection with the use of a loco- 
motive on its line, is aptly applied to draft of trains in their transit 
between states. But the act proceeds, the locomotive "on its line" 
which is "moving interstate traffic" must be equipped with "appliances 
for operating the train-brake system." Surely thèse words, "operating 
the train-brake system," mean that the system, the train-brake system, 
operated by the locomotive "on its Une" and in "moving interstate 
traffic," refers to a funning, rather than a switching, movement. And 
the further words of the statute, which make it unlawful for the 
road "to run any such train in such traffic * * * that has not a 
sufficient number of cars in it so equipped with power or train brakes 
that the engineer on the locomotive drawing such train can control its 
speed without requiring brakemen to use the common hand brake for 
that purpose," are words that aptly describe train movement. The 
opération of "the locomotive drawing such train" is in marked con- 
trast with the push and pull of a switching engine, and "control its 
speed" refers to a train that is speeding, for the appliances must be 
such that "the engineer on the locomotive drawing such train can con- 
trol its speed without requiring brakemen to use the common hand 
brake for that purpose." Ail thèse terms and words of railroad par- 
lance are applicable to line travel and fitly descriptive thereof . In rail- 
roading, "line" is contracted with "switch," "yard," and "terminal"; 
main line, branch line, with switches. A "locomotive drawing such 
train" is in contrast with the push and pull of a yard switching en- 
gine. And not only is this the common and practical meaning of the 
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words, but when the practical operative conséquence of giving thèse 
words the meaning hère contended for are considered, the unwisdom 
of such construction is apparent. As well said by Judge Amidon in 
the Eighth Circuit case quoted above: 

"The attempt is made to deduce the décision of the case from the définition 
of the Word 'train' by a process of abstract reasoning. One fundamental 
trouble with such reasoning is that It proves too much. The word 'train' 
of course eovers any string of cars hauled by an engine. But if the statute 
is to be applied to ail trains falling within this définition, then it would cover 
ail movements of cars by means of a^ locomotive in switching opérations, 
and It would make no différence whether that movement was on a main track 
or a slding. Such a resuit reduces the reasoning to an absurdity, because Its 
application to railroads would operate as an embargo upon commerce." 

That it would be an unworkable embargo on terminal opérations is 
a conclusion justified by the proofs in this record. Thèse proofs show 
that the air coupling of trains, such as covered by the présent indict- 
ments, to make the switch movement through the tunnel and between 
the Bergen, Jersey City, and Weehawken subyards, would require a 
delay of 1 hour and 25 minutes in the movement of each train. In this 
connection we pass by as untenable the contention of the government 
that part of the delay might be avoided by dispensing with testing; 
that the government officers would be satisfied with coupling. We 
cannot accède to this, and we think on mature reflection it would not 
be pressed. It suffices to say that if Congress meant that cars were to 
be air coupled while being switched, it did not intend to relieve the 
railroad from a thorough inspection of such couplings before they were 
used. It would not only be négligence for the company to fail to so 
inspect, but the manifest injustice of leading men to place reliance on 
the efficiency of untested appHances borders so near on positive and 
misleading wrong that we dismiss such contention without further dis- 
cussion. We hold that air coupling in switching was not included in 
the statute. If we are wrong in that, if air-coupled switching is the 
statutory duty, then there must go with it such preliminary tests of 
such appliances as will insure their fitness to fulfill the statutory pur- 
poses in view, namely, that the engineer on the locomotive drawing 
such train be able to control its speed without requiring brakemen to 
use the common hand brake for that purpose. To forego inspection 
and the time needed therefor is not to be countenanced. The mère 
fact that the cars in thèse terminais come from other Systems, whose 
standards of maintenance differ, would of itself require a more care- 
ful and thorough test and inspection before the cars were subjected 
to the exactions of an air-coupled service. 

As to the remaining eight counts, we need only say, as we did in our 
former opinion, that as therein indicated our disposition of the main 
case disposes of thèse matters. 

Adhering, therefore, to our former décision, we afSrm the judgment 
below. 
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HASLER et al. v. WEST INDIA S. S. CO. 

(Circuit Court of Appeals, Second Circuit January 14, ;814. On Motion for 
Kehearing-, February 21, 1914.) 

No. 119. 

1. Shipping (§ 58*) — Chaktee — Action foe Bbeach. 

Libelant chartered a steauiship to respondent for the carriage of a 
cargo of sugar to be loaded at one or more ports on the uortheru side of 
Cuba; the charter giving respondent the rlght to cauce'i, if the vessel 
was not at the loading port by July 12th. On July 6th she reached Ha- 
vana with a cargo, and the master told respondent's agent that he would 
unload both nlght and day so as to be ready on time, but was told it 
would be unnecessarj', as the cargo was ready and a delay of a day or 
two would be immaterlal. Discharge was flnished July llth, and re- 
spondent then ordered the vessel to Neuvitas for loading, whieh could not 
be reached in less than two days, and auother agent for respondent told 
the master that it was Intended to cancel the charter, if the vessel was 
not there on time. Libelant refused to send the vessel and brought suit 
for damages for breach of the charter. IJeld that, while the action of re- 
spondent miglit amount to an équitable estoppel to insist on the time 
limit of the charter, It was not a breach of the contract, the strict per- 
formance of which respondent was insisting on, but that the contract was 
broken by libelant by refusing to send the vessel to the designated load- 
ing port. 

[Ed. Note.— For other cases, see Shipping, Cent Dig. §§ 233-244, 314, 
327; Dec. Dig. § 58.»] 

On Motion for Rehearing. 

2. CoNTBACTs (§ 237*) — Performance— Waiver of Conditions. 

In the absence of conduct creating an estoppel, a waiver of a provision 
of a contract must be supported by an agreeuient based on a valuable con- 
sidération, and the waiver must bave been intended by one party and so 
understood by the other. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 1119-1122; 
Dec. Dig. § 237.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admirahy by Frederick E. Hasler and others against the 
West India Steamship Company. Decree for libelants, and respond- 
ent appeals. Reversed. 

On June 17, 1910, Hasler, Leitch & Ce, chartered owners of the steamship 
M. C. Holm, entered into a charter party with the West India Steamship Com- 
pany; the agreement being coneluded in New York City. Under this agree- 
ment the West India Company agreed to furnish Hasler, Leitch & Co. "a full 
cargo, under deck, of sugar in bags." Hasler, Leitch & Co. agreed on charter- 
Ing and freighting the vessel to the West India Steamship Company "for a 
voyage from one and/or a second safe port on the north side of Cuba to New 
York, Philadelphia or Boston as ordered on signing bills of lading, one port 
only to be used for discharging." It was also agreed that: "Lay days, if re- 
quired, not to commence before July 5, 10— Charterers bave privilège of can- 
celing charter should steamer not be at loading port ready for cargo by 
July 12, 10." 

The Holm arrived at Havana on July 6th and completed its discharge on 
July llth, about 2 p. m., vv'heii it was tendered to the agents of the West India 
Steamship Company in Havana. The order was tlicn given by the charterers 

•For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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that the vessel shonld proceed to Nuevltas a port two days' sali from Ha- 
vana. Hasler, Leltch & Co. refused to send the vessel to Nuevltas for rea- 
sons appearlng In the opinion and for the purpose of mlnimizing damages or- 
dered the vessel to Turks Island to take a cargo of sait there avallable. 

Hasler, Leitch & Co. clalmed that the action of the West Indla Steamshlp 
Company amounted to a breach of contract The steamshlp Company denied 
any breach of contract on Its part and asserted that Hasler, Leltch & Co. 
commltted the breach by faillng to send the steamer to Nuevltas. A decree 
was entered In the court below In favor of Hasler, Leltch & Co. for damages 
and costs amountlng to $2,716.73. 

Ralph James M. BuUowa, of New York City (Norman B. Beecher, 
and Ralph J. M. Bullowa, of New York City, of counsel), for appe- 
lant. 

Haight, Sandford & Smith, of New York City (Charles S. Haight, 
of New York City, Advocate), for appellees. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). [1] 
The question for this court to décide is whether the respondent com- 
mitted a breach of the charter party and is liable in damages there- 
fore as decreed by the court below. In determining this question it 
is necessary to apply the ordinary principles of contract law. For a 
charter party is regarded, after ail, as simply an ordinary contract 
and as such is subject to the same rules that govern ordinary con- 
tracts. 

Under the terms of the contract in the case at bar the respondent 
or charterer had the right to load the libelant's vessel with sugar at 
some one or two of the ports on the north side of Cuba for a voyage 
to New York, or Philadelphia, or Boston as ordered. The vessel by 
the express terms of the contract was to be at the loading port ready 
for cargo by July 12, 1910. It was the duty of the respondent, the 
charterer, when the vessel was tendered at Havana on July llth to 
inform the libelant to which port or ports on the north side of Cuba 
she should proceed as her loading port. The order was issued that 
the boat should proceed to Nuevitas. This she did not do, basing her 
refusai to go upon the conduct of respondent, which, it is claimed, 
released her from the obligation to proceed to the designated port. 
It is also alleged that respondent's conduct amounted to a breach of the 
charter party. 

It is our understanding that under a charter party if the ship is 
not at the loading port its duty is to proceed there with reasonable 
diligence, and if she fails to arrive by the designated time the charterer 
may refuse to load her and may also hâve his action for damages — 
unless the delay was occasioned by excepted périls. But in the case 
under considération the action for damages is not brought by the 
charterer although the ship made no attempt to reach the designated 
port. Hère the action is brought by the shipowners, and as they did 
not comply with the terms of their contract and do not claim that they 
did the circumstances must be somewhat unusual if they can maintain 
the suit. 

It appears that the steamer reached Havana on July 6, 1910, with 
3,200 tons of coal and 200 tons of coke on board, and the work of 
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unloading began at 6 o'clock the next morning. That same day the 
libelant informed the respondent that they would work nights and 
would go to any expansé necessary to discharge the cargo so as to be 
ready to load on time as fixed by the charter. The reply was that 
the respondent did not intend to cancel ; that it was not necessary 
to work overtime and would be a waste of money; and that, as the 
respondent had a cargo ready, it would not make any différence if 
the boat was two or three days late. It also appears that, if the libel- 
ants had not been misled by the respondent, the vessel could and would 
hâve been ready according to the contract. About 500 tons — a ten- 
hour day — was actually discharged each day, and, when night work 
was done, fresh gangs of men being used, about the same amount of 
coal was discharged each night. Because of the représentations and 
assurances of the respondent that there was no intention to cancel 
and that there was no reason why the libelant should work nights, no 
night work at unloading was done the first two nights. But later, 
suspicions having been aroused that the intentions of the respondent 
were not according to its professions, night shifts were put on and 
worked ail Saturday night and Sunday night, and it was agreed that 
if night shifts had also worked on the nights of Thursday and Fri- 
day the vessel might hâve cleared on Saturday and conformed in ail 
respects to her contract. 

On July llth, the steamer being unloaded, one of the agents of the 
respondent, well aware of the représentations previously made, came 
to see the libelant stating that he had "a dirty business to perform," 
or words to that effect ; adding that the respondent had no cargo for 
the boat, and that if orders were wanted they would be given in writ- 
ing to proceed to Nuevitas the farthest port to which she could be 
sent from Havana, and that when she got there "we are going to 
cancel her." The testimony also showed that the order to go to Nue- 
vitas was given simply because it was known that the vessel finishing 
her discharge on July llth could not reach Nuevitas on the 12th. 

The libelants claim that, in view of ail that took place, the respond- 
ent was in fact guilty of a breach of contract and that was the view 
taken in the court below. The libelants also claim that there was a 
waiver pi the requirement that the libelants tender the steamer at the 
loading port on or before July 12th. 

In ail this we do not discover anything which amounts to a breach 
of contract on the part of the respondent. That there was a breach 
of the charter party is évident. But it occurred when and because 
the libelant faîled to send the ship to Nuevitas and was committed by 
the libelant and not by respondent. There was nothing in the con- 
duct of the respondent, bad and reprehensible as that conduct was, 
which discharged the libelant from its obligation to perform its agree- 
ment. The fact that the libelant was intentionally misled so to de- 
lay its unloading that it could not reach the port on the north side 
of Cuba within the time fixed in the charter party, did not, in itself, 
constitute any breach of contract by the respondent. But we are far 
from saying that it was without effect upon the rights of the parties 
under the contract. 
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There is no reason we are aware of why fraud or misrepresenta- 
tion or misconduct in the dealings had between the parties to a char- 
ter agreement should hâve any dififerent effect than would follow 
similar conduct as between parties who had entered into any other 
kind of contract. And we must admit that the testimony we find 
in the record has not made a favorable impression upon us, or served 
to convince us that the characterization given to the business by the 
respondent's own représentative, already quoted, was not deserved. 
But while this représentation was màde by the respondent, and was 
acted upon by the Hbelants to their préjudice, it is proper to add that 
it was made by one of respondent's subordinate officiais, and that the 
chief officers of the respondent company denied that they had ever au- 
thorized it or that they had any knowledge of it until after the harm 
had been accomplished. 

A court of admiralty exercises, within certain limits, équitable as 
well as légal jurisdiction and is entirely compétent to afford certain 
équitable relief. In Andrews v. Essex Fire & Marine Ins. Co., 3 
Mason, 6, 16, Fed. Cas. No. 374, Mr. Justice Story in 1822 said that : 

"In the exercise of their gênerai jurisdiction, courts of admiralty may be 
properly said to lie courts of equlty; that is, courts proceeding ex œquo et 
bono, and not conflned to the narrow notions of the eommon law." 

And in Benedict's Admiralty (2d Ed.) § 329, it is said that the 
court of admiralty is bound, by its nature and constitution, to déter- 
mine the cases submitted to its cognizance upon équitable principles, 
and according to the rules of natural justice. It cannot in a technical 
sensé be called a court of equity. It is rather a court of justice. 

But there is no légal or équitable principle under which this court 
can hold that this culpable conduct of the respondent put an end to 
this contract, or relieved the libelant from its obligation to send the 
vessel to such port as the respondent directed. The most effect the 
courts could give to the respondent's conduct would be to recognize 
it as giving rise to an équitable estoppel. 

In Bispham's Equity, § 181, it is said to be — 

"the flrst principle upou which ail courts of equity proeeed that If parties 
who hâve entered into deflnite and distinct terms involving certain légal re- 
sults — certain penalties or légal forfeiture — afterwards by their own acts, or 
with their own consent, enter upon a course of negotlatlon which has the 
efCect of leading one of the parties to suppose that the strict rights arising 
under the contract will not be enforced, or will be kept in suspense, or held in 
abeyance, the person who otherwise might hâve enforced those rights will 
not be allowed to do so where it would be inéquitable, having regard to the 
(!ourse of dealing between the parties." 

In the American & English Encyc. of Law (2d Ed.) vol. 29, p. 
1104, it is said: 

"Where time of performance is of the essence of the contract, a party who 
does any aet inconsistent with the supposition that he continues to hold the 
other party to hls part of the agreement will be taken to hâve waived it al- 
together." 

In 16 Cyc. 805, the law is stated as folio ws : 

"While waiver is not in the proper sensé of the term a specles of estoppel, 
yet where n party to a transaction induces another to act upon the reasonable 

212 F.— 55 
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belief that he has walved or will waive certain rlghts, remédies, or objections 
which he is entltled to assert, he wlH be estopped to Insist upon sueh rlghts, 
remédies, or objections to the préjudice of the one misled." 

The cases clearly establîsh the proposition above laid down. Lydig 
V. Braman, 177 Mass. 212, 58 N. E. 696; Union, etc., Bank v. Jef- 
f erson, 101 Wis. 452, 77 N. W. 889 ; Watkins v. Green, 101 Mich. 
493, 60 N. W. 44; Hedgepeth v. Rose, 95 N. C. 41; Higgins v. 
Haberstraw, 76 Miss. 627, 25 SpUth. 168 ; Hyde Park v. Borden, 94 
111. 26'; Youngblood v. Cunningham, 38 Ark. 571. 

The effect of this misconduct, this misleading of the libelant into 
a belief that a few days of delay would be immaterial, was simply to 
estop the respondent from afterwards canceling the charter if the ves- 
sel as a resuit should fail to reach Nuevitas on the date fixed in the 
charter July 12th. It amounted simply to a waiver of the time limit. 
There can be no authority for saying that it put an end to the contract 
as a whole. It was still the duty of the steamer to go to Nuevitas 
even though it knew it could not arrive until after July 12th. And 
if it had proceeded to that port with ail due dispatch and the respond- 
ent had then asserted its right to cancel the contract under the can- 
cellation clause the courts would hâve denied its right to do so on the 
ground of estoppel. 

The libelants did not perform the contract; the ship not having 
been sent to Nuevitas. 

A plaintiff in an action upon a contract cannot succeed ordinarily, 
if he has himself failed to perform at the proper time; but the prin- 
ciple does not apply if the failure to perform is excused because of 
the conduct of the défendant. A plaintiff's failure to perform is un- 
necessary if there has been a prior serious breach of the contract by 
the défendant. And in like manner a plaintiff's failure to perform is 
excused if the défendant has repudiated the contract and given the 
plaintiff to understand that he will not perform the contract when it 
becomes due. In the one case the plaintiff's excuse for his own non- 
performance is the defendant's actual breach of the contract and in 
the other his excuse is the prospective breach. Neither the actual 
breach nor the prospective breach terminâtes the contract in and of 
itself. The contract still exists, but the party not at fault has a dé- 
fense and an excuse for nonperformance. See Wald's Pollock on 
Contracts (3d Ed. by Williston) p. 351. At the time the ship was 
ordered to Nuevitas, the défendant had not failed to perform and 
had committed no breach. It is also clear that there was no renuncia- 
tion of the contract by the défendant. On the contrary, the défend- 
ant made it very clear that instead of repudiating the contract it was 
insisting upon a strict adhérence to the contract and was proposing to 
adhère strictly thereto. In stating that it would- cancel if the ship did 
not arrive at Nuevitas on July 12th it was only exercising a right 
which it claimed under the contract. 

The testimony of the respondent was that the order to go to Nue- 
vitas was given in order that it might not be in default. The fact 
that it was given in order that the boat would miss her canceling date, 
is not important. Neither is it, as we view it, important that at the 
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time the order was given the intention was to cancel on July 12th, 
"unless," as respondent testified "something developed," by which 
it was meant that it was intended to cancel unless a cargo of sugar 
was secured by the time the boat arrived. 

As there was no actual breach of the contract on the part of the 
respondent, there can be no recovery of damages in this suit for the 
failure to furnish the libelants with a cargo of sugar under the agree- 
ment. 

This conclusion makes it unnecessary for us to consider the ques- 
tion as to the measure of damages, and whether or not error was com- 
mitted in the court below in that respect. 

The decree of the District Court is reversed. 

On Motion for Rehearing. 

PER CURIAM. The libelants ask for a rehearing and claim that 
the respondent waived its right to insist that the vessel be sent to a 
port on the north side of Cuba. It becomes necessary, there fore, to 
inquire whether there was any such waiver. 

[2] The burden of proof is upon a party claiming a waiver to prove 
it by such évidence as does not leave the matter doubtful or uncertain. 
In the absence of conduct creating an estoppel, a waiver must be sup- 
ported by an agreement f ounded upon a valuable considération. There 
can be no waiver unless so intended by one party and so understood 
by the other, or one party bas so acted as to mislead the other who is 
estopped thereby. 40 Cyc. 261. 

In the case at bar the claim of a waiver is based upon a conversation 
which one of the libelants testified took place in the afternoon of July 
llth (that being the afternoon on which the order to go to Nuevitas 
was issued) in which conversation it is now asserted that the respondent 
waived its right to hâve the ship go to that port. But the testimony 
does not satisfy us upon that point. That such a conversation occurred 
on that afternoon was denied by the vice président df the respondent 
Company as well as by its chartering clerk. When the vice président 
was asked whether any such conversation occurred on that afternoon 
in which it was agreed that the libelants might send the boat to Turks 
Island for a cargo of sait and not to Nuevitas, his answer was, "It did 
not." In this he was substantiated by the chartering clerk, who was 
alleged to hâve beeii présent when the conversation occurred. The vice 
président of the company, however, admitted that he had sent one of 
his agents with a message to one of the libelants, the purport of which, 
as he stated it, was that: 

"We laad no cargo, and If the boat goes to Nuevitas she will probably be 
late, and if we do not get cargo we will cancel, and as ttie chances are not 
strong of our getting cargo we won't order her there." 

But that message was sent prior to the issuance of the order to go 
to Nuevitas and was revoked by the désignation of Nuevitas as the 
sailing port which was made on the same afternoon and within the 
time the respondent had under the law and the charter to designate the 
port. The original statement that the respondent would not order the 
boat to Nuevitas was not supported by any considération, and gave 
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rise to no estoppel as it was at once withdrawn bef ore it had been acted 
upon by the issuance of the order to go to Nuevitas. That it was not 
regarded at the time as a waiver by the libelants appears f rom the let- 
ter of July 22, 1910, which they sent to the respondent and in which 
they State the basis of their daim but make no mention of any waiver. 
In that letter the libelants say they sent the ship to Turks Island be- 
cause they had been told that there was no cargo at Nuevitas. If the 
respondent had actually agreed that the libelants need not send the ship 
to Nuevitas and might send it to Turks Island, it seems probable that 
the agreement would hâve been mentioned in the letter to which réf- 
érence has been made. Again no mention is made of any such agree- 
ment in the libelants' letter of August 3, 1910. In that letter the idea 
of a waiver is for the first time advanced, but upon entirely différent 
grounds, and grounds which seem to us to be untenable. The libelants 
wrote : 

"While you had a right to name the loading port, we had a right to demand 
that the port be named a reasonable time In advance of the canceling date, 
and In our judgment your fallure to name a loading port In spite of our re- 
peated requests, coupled with your statement that a day or two made no dif- 
férence to you, amounted to a complète waiver of the technical rights which 
you might hâve had," etc. 

The respondent was not bound to designate the port until the ship 
was unloaded and the requests to hâve the port named prior thereto 
did not make it incumbent on the respondent to do so. The port was 
designated on the very afternoon the unloading was completed and the 
ship tendered, and in doing so the respondent fulfiUed its duty in that 
regard. The effect of the misleading of the libelants by the respond- 
ent's statement that two or three days delay would make no différence 
has already been discussed and its efïect stated. Our conclusion on 
this part of the case i$ that there was no waiver of the right to order 
the ship to Nuevitas. 

The motion for a rehearing is denied. 



CARPENTER T. M. J. & M. & M., CONSOLIDATED, et ait 

(Circuit Court of Appeals, Ninth Circuit February 16, 1914.) 

No. 2277. 

1. JUDGilENT (§ 522*) CONCLUSIVENESS COLLATBEAI, AtTACK. 

The purchaser of a section of school land from the state of Californla 
received a certificate of purchase which he assigned to one G., but the as- 
signment was not flled with the Register of the State Land Office as re- 
quired by law. Three years later, no interest having been paid on the 
deferred Installment of purchase money, a foreclosure suit was brought 
by the state, and the certificate was adjudged nuU and void and canceled. 
The original purchaser was the only party défendant In the action, but 
Pol. Code Cal. § 3552, provides that the judgment in such case shall bind 
an assignée, unless notiôe of his assignment has been flled with the regis- 
ter before commencement of the action. Certifled copies of the judgment 
were filed with the register and county recorder, and the land was sold 
to another, to whom a second certificate was issued. Six years after the 

♦For other cases see same toplc & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
ÎRehearlng denied May 25, 1914. 
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jTidgment G., who had made no payments on his certlflcate, assigaed in- 
terests tlierein to two others, who, under an agreement with him, filed a 
motion to set aside the judgment as void for want of jurisdlction. An or- 
der denying the motion was afflrmed by the Suprême Court of the state. 
Subséquent litigation between G. and his assignées and the second pur- 
chaser resulted in favor of the latter; the Suprême Court holding that 
the question of the validity of the judgment canceling the first certlflcate 
was res judicata and the judgment conclusive against collatéral attack. 
A patent -was then issued to the second purchaser. G. havlng died, eom- 
plainant, as assignée of certain of his heirs, commeneed the présent suit 
in equity against the patentée and her grantees, praying for a decree that 
défendants held the title to an undlvided part of the land in trust for 
him, and alleglng the invalidlty of the judgment for eancellation. Held: 
(1) That the state judgment of foreclosure and eancellation efCectively 
barred a suit by any one claiming under the défendant therein, so long 
as it remained in force ; and (2) that the présent suit, which did not ask 
its vacation, was not a direct but a collatéral attack upon such judgment 
and could not be maintained. 

[Ed. Note. — For other cases, see Judgment, Cent Dlg. § 965; Dec. Dig. 
i 522.* 

Conclusiveness of judgments as between fédéral and state courts, see 
notes to Kansas City, Ft. S. & M. B. Co. v. Morgan, 21 C. 0. A. 478; 
Union & Planters' Bank of Memphis v. City of Memphis, 49 C. C. A. 468 ; 
Converse v. Stewart, 118 C. C. A. 215.] 

2. Trusts (§ 365*) — ^Lâches — Delat in Brinqing Suit. 

The suit not havlng been brought until 19 years after the judgment at- 
tacked was rendered, and no valid reason for the delay being shown, com- 
plainant was barred by lâches from the rlght to any relief in equity. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. §§ 568-573 ; Dec. Dig. 
§ 365.*] 

Appeal from the District Court of the United States for the North- 
ern Division of the Southern District of California; Wm. C. Van 
Fleet, Judge. 

Suit in equity by Judd E. Carpenter against M. J. & M. & M., Con- 
solidated, Ethel D. Company, Maricopa 36 Oil Company, Wellman 
Oil Company, Clifï Oil Company, M. & T. Oil Company, Associated 
Transportation Company, Standard Oil Company, Associated Oil 
Company, ail corporations, and Emily E. Graham, as executrix of the 
estate of F. M. Graham, deceased, R. E. Graham, George E. Whit- 
aker, William F. Phillips, Mary A. Bonynge, W. A. Bonynge, W. C. 
Price, John Doe, Richard Roe, and others. Decree for défendants, 
and complainant appeals. Affirmed. 

Suit in equity by the plaintiff that the défendants be decreed to hold the ti- 
tle to an undivided one-sixth of certain described lands In Kern county. Cal., 
in trust for the use and benefit of the plaintiff; that défendants be dlrected 
to exécute a deed of said land to plaintiff; that défendants account to the 
plaintifC for ail the petroleum and natural gas extracted and removed by the 
défendants from said promises; and that, pending litigation, a receiver be 
appointed to take and receive ail the rents, issues, and profits of said lands, 
and for an injunçtlon, pending litigation, restraining the défendants from tak- 
ing or extracting oil from said land, or from selling any oil now on said 
land. 

On August 1, 1888, one S. Davis, a citizen and résident of the city of Sacra- 
meuto. Cal., filed in the office of the Surveyor General of that state an ap- 
plication to purchase from the state certain school lands belonglng to the 
state, described as section 36, township 12 north, range 24 west, San Bernar- 

•For other cases see same topic & § number in Dec. & Am. Dlg3. 1907 to date, & Rep'r Indexes 
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dino base and merldlan, contalning 640 acres, sltuate In the county of Kern, 
In said state of California. The price of the land was $1.25 per acre, making a 
total of $800. The application to purchase was approved by the Surveyor 
General of the state on February 1, 1889, and a certificate of said approval 
was on that date issued and delivered to Davis. On February 15, 1889, Davis 
paid to the treasurer of Kern county, on account of said purchase price, the 
sum of 25 cents per acre, amounting to $160, together with interest In advance 
at the rate of 7 per cent, per annum on the unpaid balance of $640 froni the 
date of the approval of the purchase to the Ist day of the follo\ying Janufiry. 
The interest amounted to $41.07, making a total payment of $201.07, leaving 
unpaid the principal sum of $640. On March 20, 18S9, the Register of the Land 
Oflice of the state of California issued to said Davis a certificate of purchase 
for said section of land. On April 1, 1890, Davis sold and assigned ail of 
his right, title and interest in aud to said certificate of purchase, and ail of 
his right, title, and interest in and to the land described in said certificate, 
to one Charles H. Gilman. No notice of this assignnient appears to hâve been 
flled with the county recorder of Kern county or the register of the Land 
Oflace, as requlred by law. 

The annual Installment of interest on the Davis certificate of purchase, due 
and payable In advance on the Ist day of January in each year, being unpaid 
and delinquent for the years 1890, 1891, and 1892, the district attorney of 
the county of Kern, state of California, on August 25, 1892, brought suit in 
the superior court of that county to foreclose the interest of said Davis in and 
to the certificate of purchase issued to him by the Register of said Land Of- 
fice on March 20, 1889, and in and to the land described therein, on account 
of the delinquency and nonpayment of the balance of the purchase price of 
said land, and the unpaid Interest thereon, amounting in the aggregate to 
$774.40. On the day the complaint was flled, a summons was issued which 
was placed in the hands of the sheriff of Kern county on August 27, 1892, 
and the latter, on August 30, 1892, made return that "after due search and 
diligent inquiry" he had been "unable to find the within named défendant, 
S. Davis, in Kern county." On September 6, 1892, an affidavit for au order 
of publication was filed, and an order for the service of summons by publica- 
tion was made and entered therein by the court On December 19, 1892, an 
affidavit of publication of the summons was flled, showlng that the summons 
had been published "in the Kern county Echo," a newspaper published in 
said Kern county, for ten consécutive weeks, as requlred by law. On De- 
cember 27, 1892, the default of the défendant Davis was entered by the court, 
and thereupon a decree was entered in said action wherein the court found 
that the défendant had been regularly served with process as requlred by law 
and had failed to appear and answer the complaint therein, that the légal time 
for answering had explred, and the default of the défendant had been duly 
entered accordlng to law ; and thereupon the court adjudged and decreed that 
ail the interest of the said défendant Davis in and to the certificate of pur- 
chase theretofore Issued to him by the state of California, and ail his right, 
title, and interest in and to the land therein described, be foreclosed and for- 
ever eanceled, and thenceforth rendered null, vold, and of no force, validity, 
or efCect whatsoever, and that ail persons clalmlng under said défendant sub- 
séquent to the exécution of said certificate of purchase, elther as purchaser, 
Incumbrancer, or otherwise, havlng liens upon said land, be forever barred 
and foreclosed of ail right, clalm, or equity of rédemption in aud to said 
certificate of purchase of said land, and every part thereof. 

On January 4, 1893, a certified copy of this judgment was flled In the oflice 
of the Register of the State Land Oflice, and on January 16, 189.3, a certified 
copy of said judgment was filed in the oflice of the county recorder of Kern 
county, Cal. 

On January 22, 1899, Mary A. Bonynge, one of the appellees In this case, 
made application to the State Land Oflice to purchase from the state the land 
described in the Davis certificate and in the foreclosure judgmeuL This ap- 
plication was approved by the Surveyor General of the state, and on January 
23, 1900, a certificate of purchase for said land was Issued to her. On July 
25. 190O, Thomas L. Moran, who had made application to purchase the south 
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half of sald section 36, commenced an action Jn the superlor court of Kern 
county agalnst Mary A. Bonynge, claiming the right to bave the respective 
rights of the parties to purchase said land determlned by the court. On De- 
cember 7, 1900, Charles H. Gilman (to whom Davis on April 1^ 1890, had as- 
signed the certiflcate of purchase to the land in controversy) assigned to one 
Fred W. Lake an undivided one-half Interest and to one H. H. Snow an un- 
divided one-fourth Interest in and to the Davis certiflcate of purchase. LaUe 
on October 1, 1900, had acquired knowledge of the judgment of foreclosure 
entered in the superlor court of Kern county, with respect to the land de- 
scrlbed In the Davis certiflcate, and this knowledge he had communleated to 
Davis and Gilman at that time. On December 14, 1900, the latter appeared 
in the superlor court of Kern county and moved the court to set aside and 
vacate and annul the judgment entered on December 27, 1892, and quash the 
service of summons in sald case, on the ground that the judgment was vold 
and was entered wlthout authority of law, for the reason that the court never 
acquired jurlsdlctlon over the person of the défendant and had acquired no 
jurlsdlction to render any judgment agalnst hlm in the case ; that no service 
of summons issued In said case, elther actual or constructive, was ever made 
upon sald défendant ; that the affldavit and order of publication of summons 
made and filed thereln did not comply with the laws of the state; that ail 
the proceedings had and done against the défendant were nuU and vold and 
of no légal force or efCect whatever. On December 31, 1900, the motion Was 
granted, and the court made Its order purporting to annul, vacate, and set 
aslde Its judgment entered on December 27, 1892. On the day thls order was 
made by the court 'in the case of People v. Davis (143 Cal. 673, 77 Pae. 651), 
the court made an order In the case of Moran v. Bonynge (157 Cal. 295, 107 
Pac. 312), granting Gilman, Snow, and Lake leave to file a complalnt in Inter- 
vention in that case, and such complalnt In intervention was thereupon flled. 
On October 21, 1901, the district attorney of Kern county gave notice that 
he would move the court to set aside the order made in People v. Davis on 
December 31, 1900, purporting to vacate and annul the judgment of Decem- 
ber 27, 1892, which motion was granted on December 11, 1901, From this or- 
der an appeal was taken by Lake, as the successor in interest of Davis, to 
the Suprême Court of the state of Callfornla, where the order of the superlor 
court was affirmed, the Suprême Court holding that a judgment which was 
not vold upon its face could not be vacated upon motion after the lapse of 
one year, as provided in section 473 of the Code of Civil Procédure of the 
state of California ; that the question whether a judgment was or was not 
vold upon its face was to be determlned from an Inspection of the judgment 
roU under the statute In force at the timê of the entry of the judgment; that 
by such Inspection the court found that the judgment was not void upon its 
face, since under the statute, as It then stood, the afiidavit and order of pub- 
lication of the summons were not part of the judgment roll; and that thelr 
sufficlency would be eonclusively presumed in favor of the validlty of the 
judgment. People v. Davis, 143 Cal. 673, 77 Pac. 651. 

On December 28, 1907, Gilman, Lake, and Snow filed an amended complalnt 
in intervention In Moran v. Bonynge, to which the défendants demurred, and 
the demurrers were sustained wlthout kave to further amend. On May 19, 
1908, a judgment was entered in said action awarding the right to purchase 
the land in controversy to Mary A. Bonynge. From this judgment Gilman, 
Lake, and Snow appealed to the Suprême Court of tlie state of California, and 
that court affirmed the judgment of the lower court on February 7, 1910, hold- 
ing that the complalnt in intervention did not state facts sufficient to entitle 
the plaintiffs to a judgment in thelr favor. Moran v. Bonynge, 157 Cal. 295, 
107 Pac. 312. 

On January 25, 1909, the state of California Issued a patent for sald sec- 
tion 36 to Mary A. Bonynge. Under this patent the défendants dérive thelr 
tltle to the land In controversy. On March 1, 1909, Lake and Snow com- 
menced an action in the superlor court of Kern county against Mary A. 
Bonynge and John Doe to obtain a judgment declaring that the défendants 
held the naked légal tltle to the lands conveyed by the state to Mary A. 
Bonynge, in trust for the plaintiffs. In the complalnt it was alleged that on 
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Dei'eniber 7, 1900, Gllman sold and transferred to the plaintifl Snow an un- 
dlvided one-fourth interest in and to the Davis certificate, and had sold and 
transferred to the plaintiff Lake, on the same date, an undivided one-half 
interest in an^ to said certificate. The plaintilïs asked, in addition to a de- 
cree in their favor, that the court should make such decree to protect the 
heirs, devlsees, and collatéral kindred of Charles H. Gilman (who it was al- 
leged had died intestate in San Francisco, Cal., on January 17, 1909), as might 
be consistent with equity. To this complaint Mary A. Bonynge and W. A. 
Bonynge flled their answer, and on June 1, 1909, judgment was entered in 
eaid action in favor of the défendants. The plaintiffs Lake and Snovi' ap- 
pealed to the Suprême Court of the state from the last-mentioned judgment, 
and that court affirmed the judgment of the superlor court, holding, in an 
elaborate opinion, that the judgment rendered by the Suprême Court on the 
appeal in People v. Davis, 143 Cal. 673, 77 Pac. 651, vcas res judicata on the 
subject of the valldity of the original judgment and conclusive against col- 
latéral attack. Lake v. Bonynge, 161 Cal. 120, 118 Pac. 535. In the brief for 
appellant we are Informed that a writ of error bas been granted in this case 
by the Suprême Court of the United States, and that the case is now pend- 
ing in the latter court. 

Charles H. Gilman died Intestate on Jannary 17, 1909, in the city and coun- 
ty of San Francisco, leaving him surviving as his helrs at law six children, 
to vyit, Eunice May Gilman, Ruby Hagerdon, Mabel Corey, Pearl Alisky, James 
Monroe Gilman, and Cordelia Thompson. At the time of his death said 
Charles H. Gilman claimed to be the owner and holder of an undivided one- 
fourth interest in and to the certificate of purchase issued to Davis by the 
state of California. Thereafter four of said children, to wlt, James Monroe 
Gllman, Pearl Alisky, Eiunice May Gilman, and Ruby Hagerdon, made, ex- 
ecuted, and delivered a deed of conveyance of ail their right, tltle, and inter- 
est in and to ^ald certificate of purchase, and in and to the land covered there- 
by, as the heirs at lavf of said Charles H. Gilman, deceased, to one W. G. 
Deal, and by a decree of distribution entered in said esta te an undivided one- 
sixth interest in and to the certificate of purchase, and in and to the land 
covered thereby, was distrlbuted to said W. G. Deal. On August 9, 1910, said 
W. G. Deal sold, transferred, and assigned ail his right, title, and interest in 
and to the certificate of purchase, and in and to the land covered thereby, to 
the plaintiff herein, Judd E. Carpenter. 

The présent suit in equity was commenced on December 30, 1911, by the 
plaintiff, Judd B. Carpenter, a citizen of the state of New York, claimlngto 
hold a one-sixth Interest in and to the certificate of purchase Issued to Davis, 
and in and to the land covered thereby, against the défendants, ail citizeus of 
the state of California, as the assignées of Mary A. Bonynge. The blll of com- 
plaint sets up the varions proceedings and conveyances herelnabove recited, 
whereby the plaintiff claimed to hâve become the owner and holder of an un- 
divided one-sixth interest in and to the certificate of purchase issued to Da- 
vis. The prayer of the complaint is that it be decreed that the said défend- 
ants hold the title to an undivided one-sixth of said section 36 in trust for 
the use, benefit, and enjoyment of the plaintiff; that the défendants, and 
each of them, be directed and commanded to exécute a deed of conveyance 
sufflclent in form to convey an undivided one-sixth of said land to the plain- 
tiff; that the défendants account to said plaintiff for ail oil, petroleum, and 
natural gas exrtracted and removed by the défendants from said premises; 
and that an injunction be issued restraining the défendants, and each of them, 
pending this action, from taking or extracting oil from said land, or from 
selling any oil now on said land vi'hlch was taken from said land. 

The défendants demurred to the complaint on the ground that the plain- 
tiff was without equity, and that his claim of right was barred by lâches and 
by the statute of limitations of the state of California, and that this action is 
barred by the proceedings in the varions suits in which the title to the land 
In controversy has been litigated and determlned, as above recited. 

A decree was entered in the court below sustainlng the joint and several de- 
murrers of the défendants to the bill of complaint, and dismissing said suit^ 
from which detree the plaintiff has appealed to this court. 
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James F. Peck, of Oakiand, Cal, and Charles C. Boynt'on and 
Walter Shelton, both of San Francisco, Cal. (Walter D. Cole, of Oak- 
iand, Cal, of counsel), for appellant. 

Hunsaker & Britt, J. W. McKinîey, and Frank Karr, ail of Los 
Angeles, Cal., George E. Whitaker, of Bakersfield, Cal., and David S. 
Ewing and Frank H. Short, both of Fresno, Cal., for appellees Cliflf 
Oil Co. and others. 

Edmund Tauszky, of San Francisco, Cal., for appellees Associated 
Oil Co. and others. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). [1] 
The controversy in this case grows out of a certificate of purchase 
issued by the state of California on March 20, 1889, to one S. Davis, 
a résident of Sacramento, in the state of California, for a section 
of school land located in Kern county in that state. On April 1, 1890, 
Davis assigned this certificate to one Charles H. Gilman. Davis had 
paid 20 per cent, of the purchase price of the land, and interest in 
advance to the Ist day of January, 1890. On August 25, 1892, the 
annual installments of interest, which became due in advance on Jan- 
uary Ist of 1890, 1891, and 1892, being unpaid and delinquent, the 
district attorney for Kern county commenced an action in the su- 
perior court of that county on behalf of the state to obtain a judg- 
ment foreclosing the interest of Davis in and to said certificate of 
purchase, and canceling and declaring the same null and void, and 
adjudging that ail persons claiming under said Davis, subséquent to 
the exécution of said certificate of purchase, either as purchasers, in- 
cumbrancers, or otherwise, be barred and foreclosed of ail right, 
claim, or equity of rédemption in and to such certificate of purchase. 

It appears that at the time of the commencement of this action and 
the entry of the judgment therein on December 27, 1892, and subse- 
quently, the certificate of purchase issued to Davis stood of record 
in his name ; the notice of the assignment to Gilman not having been 
filed with the Register of the State Land Office. Gilman was there- 
fore not made a party défendant in that action, and no judgment vi'as 
entered against him by name. But it is provided in section 3552 of 
the PoUtical Code of California that a judgment against a purchaser 
binds the assignée unless the notice of assignment has been filed with 
the Register before the commencement of the action. The judgment 
entered in the case followed the prayer of the complaint and adjudged 
and decreed that ail the interest of said défendant in and to the cer- 
tificate of purchase issued to Davis, and ail the right, title, and in- 
terest in and to the land therein described, be foreclosed and forever 
canceled and thenceforth rendered null, void, and of no force, validity, 
or efifect whatsoever, and that ail persons claiming under the said de- 
fendant subséquent to the exécution of said certificate of purchase, 
either as purchaser, incumbrancer, or otherwise, having liens upon 
said land, be forever barred and foreclosed of ail right, claim, or eq- 
uity of rédemption in and to said certificate of purchase and every 
part thereof. 
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This judgment, as it stands of record and is continued in force, 
has foreclosed ail the interest of Davis and his assignée Gilman in 
and to the certificate of purchase issued to Davis by the state, and has 
canceled the same and rendered'it absolutely null and void, and has 
foreclosed the rights of ail persons clairaing under them or either of 
them, or under the certificate of purchase. It follows as a légal con- 
séquence that no rights can be predicated upon that certificate until 
that judgment is set aside and vacated. The plaintiff in the présent 
case bases his right to hâve the défendants adjudged and decreed to 
hold the title to an undivided one-sixth of the land in controversy for 
his use and benefit upon the ground that to the extent of such interest 
he has become the successor in interest of Charles H. Gilman in and 
to the certificate of purchase issued to Davis and assigned to Gilman. 
He makes this claim notwithstanding a valid and subsisting judgment, 
rendered by a court of compétent jurisdiction, has adjudged that the 
rights of ail parties claiming under the purchaser or his assigns hâve 
been foreclosed, and the certificate declared null and void and of no 
effect ; but the plaintiflf claims that the présent action was commenced 
to vacate and set aside the judgment standing in his way. We find 
nothing in the bill of complaint to support this claim. The bill con- 
tains no prayer that the judgment be set aside and vacated. The only 
relief prayed for, other than for an injunction and an accounting, 
is that it be adjudged and decreed that the défendants hold the title 
to the land in controversy for the plaintiff, and that they be required 
to convey the légal title to him. It is alleged in the bill of complaint 
that, in the action resulting in a judgment against Davis, the sum- 
mons was not served upon the défendant Davis personally or other- 
wise; that Davis had no notice or knowledge of the proceeding in 
the superior court, or of said action, until about the Ist day of Octo- 
ber, 1900; that said Gilman had no notice or knowledge of the pro- 
ceedings in the superior court prior to the Ist day of October, 1900; 
that the court was without jurisdiction to render any judgment in 
said action against the défendant Davis ; and that said judgment is 
null and void and of no effect whatever. But thèse allégations, with- 
out a prayer that the judgment be set aside and vacated, set up a 
collatéral and not a direct attack upon the judgment. That the judg- 
ment is not open to collatéral attack has been held by the Suprême 
Court of the state of California in the varions litigations in which 
this controversy has reached the court. People v. Davis, 143 Cal. 
673, 77 Pac. 651; Moran v. Bonynge, 157 Cal. 296, 107 Pac. 312; 
Lake v. Bonynge, 161 Cal. 120, 118 Pac. 535. In the latter case the 
Suprême Court refers to the judgment of foreclosure in the preced- 
ing case of People v. Davis, and, after quoting from the décision of 
the court on appeal in that case, says : ■ 

"The pivotai question upon whieti tlie validity of the order under review in 
the Davis appeal turned was whether the judgment roll shovced that the trial 
court had acquired jurisdiction of the défendant. It was held that it had, 
and such décision is res judicata. TJnder this décision, the status, of the judg- 
ment as a valid one was settled forever as against any collatéral attack upon 
it by the parties to the appeal or their prlvies. Gilman had succeeded by the 
agreement of December 7, 1900, to the rights of Davis under his certificate of 
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purehase, and on the same day conveyed to Snow an undivlded one-foui-th and 
to I^ake an undivlded one-half interest in said certificate and. the lands de- 
scribed in it. An agreement was entered into at the same time by Snow and 
Lake with Gilman which reelted that 'as the Davis certlflcate had been fore- 
closed, and a decree annulling the same entered in a suit brought for that 
purpose, it is necessary, in order to inaintain the clalm of présent title under 
said certlflcate of purehase, to take proceedings to set aside and annul the 
judgment and decree of foreclosure in said suit entered,' and that Snow and 
Lake agreed 'at their own expense and cost to take ail necessary proceedings 
* * * to claim, assert, and maintain the title to said land as It orlginally 
accrued, * * * by reason of said certlflcate of purehase, and to recover 
and take the same as if no judgment of foreclosure had been entered,' and 
that the services to be performed by them towards that end was the true con- 
sidération for the conveyance from Gilman to them. Pursuant to that agree- 
ment, Lake moved the court to vacate the judgment, and took the appeal from 
the order annulling the previous order obtained by hlm vacating It. As suc- 
cessors of Davis through mesne conveyanees, Lake, Gilman, and Snow, as their 
interests were injurlously affeeted by the judgment in People v. Davis, al- 
though not parties to the original action, had the right to make themselves 
parties to that action by moving to set aside the judgment, and on the déniai 
of their motion had a right to appeal to hâve the proceedings of which they 
complained reviewed, not only for excess of jurisdiction, but for error. Elllott 
V. Superior Court, 144 Cal. 501, 77 Pac. 1109, 103 Am. St Rep. 102. In maklng 
himself a party by moving thereunder and taking that appeal pursuant to the 
agreement made by him and Snow with Gilman, Lake was acting in behalf 
of Gilman, Snow, and himself in attacking the validity of the judgment in 
favor of the people of the state, plaintifC in that action, and under and through 
whom the respondent hère, Mary A. Bonynge, acquired her title. While the 
parties of record on appea:l were the people, Davis, and Lake, still the parties 
to the présent action, in which the concluslveness of the judgment on appeal 
is involved, are the same, or are parties who were in prlvity with them as 
parties to that appeal, and so are bound by the judgment therein. As said in 
Koehler v. Holt Mfg. Co., 146 Cal. 335, 337, 80 Pac. 73: 'The case cornes clearly 
within the principle that a judgment opérâtes as an estoppel to preclude the 
"parties and privies from contending to the contrary of that point or matter 
of fact which, having been once distlnctly put in issue by them, has been, on 
sueh issue joined, solenmly found against them." ' " 

It was further contended in that case that the action then before 
the court was in equity, and that the trial court, in the exercise of its 
equity j'urisdiction, upon the évidence before it, should- hâve gone be- 
hind the judgment and declared it void for failure to obtain jurisdic- 
tion to render it, and that is precisely the contention of the plaintifï 
in this case. As it was decided adversely to the plaintifï in that case, 
it must be held in this case that the whole question is res judicata 
and cannot be again litigated in the présent case. If it- be said that 
Gilman was not a partv to that case, the answer is that Gilman, as 
well as Lake and Snow, was a successor of Davis, and, as Gilman's 
interest was injurlously afifected by the judgment in People v. Davis, 
he had the right to make himself a party to that action by moving to 
set aside the judgment, and, on the déniai of that motion, he had the 
right to appeal to hâve the proceedings reviewed, not only for excess 
of jurisdiction, but for error. This much is decided in Lake v. Bo- 
nynge; and, by an application of the same rule in the présent case, 
we must hold that, if Gilman was not technically a party in Lake v. 
Bonynge, he was in privity with Lake and Snow, who were, and is 
barred by the judgment in that case and by the judgment in People 
V. Davis. 
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[2] But the bill of complaint discloses a still furtlier objection to 
the plaintiff's case. It is not shown that either the plaintiflf or his 
predecessors in interest hâve shown such diligence in protecting their 
rights- as entitles the plaintiff at this late day to invoke the power of 
a court of equity. Gilman became the assignée of Davis in the cer- 
tificate of purchase on the Ist day of April, 1890. To protect his rights 
as assignée, he should hâve notified the Register of the Land Office 
of the assignment before the commencement of the foreclosure suit. 
This he did not do. But it appears that between October 1 and De- 
cember 31, 1900, he discovered that he had lost the certificate of pur- 
chase, and he thereupon applied to the Register of the Land Office for 
a dupHcate. In his application Gilman appears to hâve notified the 
Register of the Land Office for the first time that the certificate of 
purchase had been assigned to him. When Davis assigned the orig- 
inal certificate to Gilman on April 1, 1890, the interest for the year 
1890 on the balance due on the certificate was unpaid and dehnqûent. 
Neither Davis nor Gilman paid this interest, nor did Gilman, after 
the assignment of the certificate to him, pay the interest in advance 
on January Ist for the years 1891 and 1892, which was delinquent 
when the judgment of foreclosure was entered. Nor did he pay the 
interest in advance for the years 1893, 1894, 1895, 1896, 1897, 1898, 
1899, or 1900. It was not until December, 1900, as appears from the 
bill of complaint, that Gilman tendered to the county treasurer of 
Kern county thèse delinquent payments covering a period of 11 years. 
This failure of Gilman to promptly notify the Register of the Land 
Office of the assignment to him of the certificate of purchase, and his 
further failure to pay the annual interest in advance on the balance 
due on the certificate for the period of 11 years, was négligence far 
beyond the period of any statute of limitations applicable to any fea- 
ture of this case, if the action were at law. 

It is provided in section 338 of the Code of Civil Procédure of 
California that an action for relief on the ground of fraud on the 
part of the state must be brought within three years after the discov- 
ery by the aggrieved party of the facts constituting the fraud ; and in 
section 343 of the same Code it is provided that ail actions for relief, 
not elsewhere provided for in the Code, must be commenced within 
four years after the cause of action accrued (that is to say, after the 
discovery of. the facts constituting the légal bar to the adjudication 
of the right). The plaintiff's predecessor in interest, Gilman, was ad- 
vised of the judgment of foreclosure on October 1, 1900. This suit 
was commenced on December 31, 1911, a little more than 11 years 
after he was advised of that judgment, and 21 years after it was 
entered. It is not charged in the bill of complaint that Gilman was 
kept in ignorance of that judgment by any officer of the state, o: 
by any one claiming or holding adversely to his interests; nor is it 
charged that Gilman was lulled into inaction by the promise, stipula- 
tion, or représentation of any one, whether claiming or holding ad- 
versely or not. With respect to the delay in bringing the présent suit, 
the excuse is that Gilman was pursuing other and fruitless remédies; 
but this excuse is not sufficient to constitute diligence in seeking re- 
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lief in a court of equity, assuming that the présent suit is such a pio- 
ceeding. What is required is diligence commensurate with the situa- 
tion; and, while a court of equity is not bound by the statute of_ lim- 
itations in determining whether lâches are chargeable to a plaintiff 
in a suit of this character, nevertheless it furnishes a reasonable stand- 
ard for measuring conduct, where that question alone is involved; 
and, under the circumstances of this case, we must hold that neither 
the plaintiiï nor his predecessors in interest hâve shown such reason- 
able diligence in protecting their rights as entitle the plaintiff at this 
late date to invoke the power of a court of equity. This view of plain- 
tiff s conduct, and that of his predecessors in interest, is supported 
by an overwhelming weight of authorities. 

The case of Burgess v. Hillman, 200 Fed. 929, 119 C. C. A. 225, 
was a suit in equity brought to avoid the forfeiture of certain lands 
by the state of Kansas and to hâve the défendants declared to hold 
the land in trust for the plaintiff. The facts of that case are very 
similar to those in the présent case, except that the statutes of Kansas 
do not provide for a judicial foreclosure, as in California. The Kan- 
sas statutes authorize certain officers, upon the default of a purchaser 
of its lands, to publish certain notices and make certain entries in the 
public records, whereupon a forfeiture takes place, so that, instead 
of the court there having under considération the question of the ef- 
fect of a judgment of a court of the state, the forfeiture was one that 
had arisen under a statute without judicial action. The court, com- 
menting upon the facts in that case, said: 

"The case of Burgess v. Hlxon, 75 Kan. 201, 88 Pac. 1076, was a case where- 
in this same appellant was seeking to eject Hixon from certain sehool lands 
whlch had been purchased from the state by one Walton in the same manner 
as the lands in controversy hereln had been purchased by Adair. Burgess was 
the assignée of Walton. The language of the court in the case cited is very 
appropriate as characterizlng the position of Burgess in the présent case, and 
we repeat It hère, as fbllows: 'Of course Walton knew from the instant of 
his first default that his rights were subject to forfeiture. He knew that, upon 
his failure to pay, it was the imperative duty of the eounty clerk to put into 
opération, and of the sherifl to carry out, forfeiture proceedings. He was 
bound to anticipate and to expect that the law would he followed, and the 
record which was in fact made was ample to give him information that the 
state had undertaken to terminate his rights, and that the officiais, having au- 
thority in the matter, construed what was done to amount to a restoration of 
the land to the public domain.' It sufiiciently appears from the record that 
the lands in question were of a spéculative value, and appellant does not 
seem to hâve had sufflcient interest in the same for three years to pay any 
of the installments of interest, or to ascertain, from the many sources of in- 
formation open to him, the condition of the title. After having had actual 
notice of the forfeiture, he delayed more than a year before commencing his 
action in the state court, and then, after that action had been pending for 
two years, he dismissed it and commenced the présent action. In the mean- 
time appellees had gone into possession of the land and made lasting and 
valuable improvements. It is true appellant in his bill ofCers to allow appel- 
lees to receive crédit by deducting the value of the improvements from the 
rents and profits claimed by appellant, but we do not thlnk appellees in equity 
owe appellant any rents and profits." 

The decree of the lower court, dismissing the bill on demurrer for 
want of equity, was accordingly affirihed by the appellate court. 
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The facts alleged by the bill of complaint in the présent case, in- 
voking the équitable powers of the court, are net nearly so strong as 
they were in the case cited. We conclude that in no aspect does the 
complaint state a case for the interposition of a court of equity. 

The decree of the court below is afifirmed. 



In re NATIONAL PRESSED BRICK CO. 

NEWTON V. MICHIGAN CHEMICAL CO. et al. 

(Circuit Court of Appeals, Sixth Circuit Aprll 16, 1914.) 

No. 2471. 

1. Bankeuptct (§ 463*) — Appeal — Return — Filing — Time — Extensions — 

RULES. 

Where the filing of a return was due February 8th, and an order of ex- 
tension recited that it was "duly granted" on that day, but had been in- 
advertently omitted from that day's record and was not actually entered 
until February lOth, It would be conclusively presumed on appeal that the 
récital expressed the truth, and hence a motion to dismiss could not be 
granted on the ground that the extension was not made in time. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 926; Dec. 
Dig. § 463.*] 

2. Corporations (§ 80*) — Subsoeiption — Feaudtjlent Représentations — 

Waiver of Fhaud. 

Where claimant was induced to purchase stock in a bankrupt corpora- 
tion by fraudulent représentations of a promoter, but wlth knowledge of 
the fraud claimant paid an installment on the stock and participated in 
the management of the corporation's affairs and only sought to rescind 
after he became convinced that it could not proceed with its activities at 
a commercial profit, the fraud was waived. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 244, 246- 
264, 1407, 14071/2 ; Dec. Dig. § 80.*] 

3. Corporations (§80*) — Stock Subscsiption — Rescission — Fraud. 

Where claimant was induced to subscribe for stock in a corporation or- 
ganized to manufacture binder-process sand brick, a représentation by a 
promoter, who induced claimant to subscribe, that the brick could be 
made at $8 a thousand and were salable at $22, was a mère expression 
of opinion and could not be made the basis of fraud authorlzing a rescis- 
sion of the subscription. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. §§ 244, 246- 
264, 1407, 1407% ; Dec. Dig. § 80.*] 

4. Bankruptcy (§ 457*) — Allowanoe of Claims — Cebditor's Right of Ap- 
peal. 

A bankrupt's credltor under proper cireumstances may be permitted to 
appeal from an order allowlng claims against the bankrupt's estate when 
the trustée has refused to do so. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 917; Dec. 
Dig. § 457.*] 

6. Bankruptcy (§ 457*) — Administration or Estate — Allowance of Claims 
—Appeal. 

A credltor of a bankrupt Is not entitled to appeal from an order al- 
lowlng other claims against the bankrupt's estate, where the assets of the 
estate are amply sufflcient to pay ail scheduled claims. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 917 ; Dec. 
Dig. § 457.*] 

•For other cases see same topic & § number In Dec. & Am. DIgs. 1907 to date, & Rep'r Indexe» 
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e. Banketjptct (§ 457*) — Claims— Allowanck — Right of Appeai>— Status of 
Appellant. 

Where claimant, who was a stockholder In a bankrupt corporation 
sought to rescind Ws subscription and recover the amount paid from the 
estate, and during the litigation coilstantly claimed to occupy the position 
of a ereditor- and disclaimed the status of a stockholder, he could not 
appeal from an order allowing other claims against the estate in the ca- 
pacitles both of stockholder and creditor. 

[Kd. Note.— For other cases, see Bankruptcy, Cent. Dlg. § 917; Dec. 
Dlg. § 457.* 

Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9.] 

Appeal from the District Court of the United States for the East- 
ern District of Michigan ; Arthur J. Tuttle, Judge. 

In the matter of bankruptcy proceedings of the National Pressed 
Brick Company. From an order of the District Court confirming the 
findings of the référée, disallowing the claim of Thomas W. Newton, 
and allowing the claims of the Michigan Chemical Company and oth- 
ers, Newton appeals. Affirmed as to the disallowance of Newton's 
claim, and appeal dismissed as to the others. 

The case is hère on appeal from an order of the District Court conflrmlng 
the findings of the référée in bankruptcy whlch dlsallowed appellant's claim, 
and allowed certain other claims, against the estate of the bankrupt. 

In December, 1909, Haskin, Newell, and Nlcol, organized, undèr the laws 
of Arizona, a corporation called the Michigan Chemical Company. This Com- 
pany was never authorized to do business in Michigan. It had as Its princi- 
pal asset a secret formula for making a binder for the manufacture of press- 
ed sand brick. Later the three parties named, who had meanwhile inter- 
ested several others procured the incorporation, also under the statutes of 
Arizona, of the présent bankrupt corporation; and on April 12, 1910, the 
interested parties, who included appellant, held the flrst stockholders' meet- 
ing at Détroit, Mich. The organizers ol the chemical company seem to hâve 
Intended that that company should not manufacture brick, but should mere- 
ly give rights to use the formula to brlck-manufacturing companies such as 
the présent bankrupt corporation, which it was intended should hâve the ex- 
clusive right to use the binder In question for manufacturlng purposes in 
Wayne county, Mich. ; the binder to be actually manufactured by the chemical 
company. Of its $100,000 capital stock the brick company Issued $77,170 
(par), of whlch amount $31,670 (par) was sold for cash at priées ranging 
from 50 to 90 per cent, of par value, and aggregating $18,236.01; $41,000 
(par) was used at an agreed price of 50 cents on the dollar in the purchase 
of brick-plant machinery, real estate, and buildings ; the remainlng $4.500 
seems to bave been sold at par. At the time of the first meeting of stock- 
holders, appellant verbally agreed to take $5,000 (par) of stock at 80 cents. 
He paid, April 16, 1910, $2,400, and on August Ist following $1,000. The re- 
niainder of his subscription was never paid. The brick company purchased 
a manufacturlng site near Détroit, erected a building thereon, purchased cer- 
tain brick-maklng machinery, and attempted to manufacture brick. The 
enterprise was unsuccessful. In February, 1912, appellant filed his bill on 
the chancer- side of the circuit court for Wayne county, Mich., for the re- 
cission of his stock purchase, on the ground of fraudulent représentations 
inducing the same. Xmmedlately thereafter, and as the resuit thereof, the 
corporation went into voluntary bankruptcy. The chancery suit Is still pend- 
Ing. Appellant filed against the bankrupt estate a daim for the $3,400 paid 
for his stock, alleglng that his purchase was in conséquence of fraudulent rep- 
résentations made by Haskin, the principal fraud alleged belng that Haskin 
showed appellant samples of brick alleged to hâve been made under the pro- 
cess in question ; represented that the brick company had the exclusive right 

•For other cases see same toplc & % numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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to the use of the secret process mentloned ; that the chemlcal company would, 
nnder contract theretofore made, fumlsh to the brick company the binder 
for the use in brick manufacture at a price that would enable the brick com- 
pany to manufacture at a maximum cost of $8 per thousand brick equal to 
the sample shown by Haskin, and equal in appearance and quality to face 
brick sold in Détroit at $22 per thousand and upwards; also, that the brick 
company had sufficient funds on hand wlth which to build a plant that would 
turn out 15,000 to 20,000 of such brick per day, at the maximum cost stated. 

The référée found as a fact that before appellant paid for any of his stock, 
and before the organization of the brick company was completed, Haskin 
made to appellant the claimed représentation as to the number of brick per 
day that the company could make, and their nianufacturing cost and selling 
value respectively; also, that the company had machinery and sufficient 
capital to erect and equip a plant for maklng brick ; and that this latter rep- 
résentation was untrue. He also found that brick-making machinery which 
the promoters of the chemical company had contracted to purchase at $5,- 
600 was sold to the brick company for that amount in cash, plus $25,000 
par value of the stock of the brick company (which was part of the $41,000 
stock before referred to, as used for purchase of real estate, machinery, and 
buildings), which was reckoned at 50 cents on the dollar, and that this ma- 
chinery deal was unknown to appellant when he paid the flrst §2,400 on his 
stock purchase, but that he had full knowledge of it before he made the sec- 
ond payment of $1,000 ; also, that there was no testimony showing that Has- 
kin did not beUeve the statements made by him to be true, and that they ap- 
peared to be the usual représentations made with référence to many nevv lines 
of untried manufacturlng enterprises; also, that the évidence did not suffl- 
ciently show that Haskin did not expect and believe that the machinery would 
do ail that was represented. The référée further found that appellant was 
at the Détroit plant a portion of the timo during the érection of the building 
and the installation of the machinery, that as early as August, 1910, and 
before the second payment of $1,000 on the stock purchase was made, he 
learned fuUy of the détails respecting the purchase of the machinery and its 
sale to the brick company, and partly because of such knowledge refused to 
take up and pay for the remaining $750 (par) of stock ; also, that during the 
last three months of the year 1910 appellant became fully informed of ail 
the détails of the organization and promotion of the bankrupt corporation ; 
and in January or February, 1911, employed an attorney who, with appellant, 
examined ail the records of the proceedings of the corporation, which dis- 
elosed to appellant substantlally ail the facts he claimed not to know when 
he purchased, or agreed to purchase, his stock; that after obtaining such 
full knowledge, and "after It had become probable, though perhaps not en- 
tirely certain, that the bankrupt corporation could not make brick with the 
machinery," appellant attended the annual stockholders' meeting in April, 
1911, and took part as a stockholder in the élection of directors ; that ap- 
pellant also attended stockholders' meetings In October and November, 1911, 
at one of which meetings he took part as a stockholder, in connection with 
resolutions providing for changing the plant so as to manufacture brick from 
shale instead of sand; that appellant attended a later stockholders' meeting 
in January, 1912, and took part in connection with questions relating to a 
sale of the plant and assets of the corporation. 

The référée found as a fact that the corporation was solvent when the 
bankruptcy proceedings were begun, and that there were still funds at the 
time of the report in the hands of the trustée sufficient to pay in full ail 
clalms scheduled, plus the costs and expenses of administration, and leave 
some funds to be returned to the stockholders. 

The référée was of opinion: (a) That Haskin was not authorized to rep- 
resent the brick company in maklng the représentations In question; and (b) 
that whatever right of rescission existed was lost by appellant's élection 
to stand as a stockholder and not as a credltor; and, without expressing an 
opinion as to whether appellant had a right to rescind as against the corpo- 
ration or the indivlduals alleged to hâve defrauded him, held that appellant 
had not a ptovable claim in bankruptcy. 
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The claim of the Chemical company was allowed at $1,240.31 (for unpald 
priée of brick machlnery sold), on condition that It surrender the full $25,000 
of stock Issued In connection witii the machlnery purchase. The claim of 
Mallow Bros., whlch was largely for material used In building the brick com- 
pany plant, was allowed at $1,681.55, belng the amount remalning after al- 
lowing the agreed priée of $5,000 for $10,000 par value of brick company 
stock received by the builders, whlch also was part of the $41,000 stock item 
before referred to. The remalning clalms allowed, which amounted to $3,- 
000, do not requlre spécifie mention. 

The District Court confirmed the flndlng of the référée. 

F. H. Aldrich, of Détroit, Mich., for appellant. 

E. T. Berger and Allan Campbell, both of Détroit, Mich. (E. R. Mil- 
burn and Stariton Clarke, both of Détroit, Mich., of counsel), for ap- 
pellees. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge (after stating the facts as above). [1] 
We are asked to dismiss the appeal from the disallowance of the New- 
ton claim because return was not made by February 8th, which was 
the last day therefor in the absence of extension. Rule 18 of this court 
authorizes the judge who signed the citation to "enlarge the time for 
return at or before its expiration." The order of extension was not 
actually entered until February lOth, but the order expressly recites 
that it was "duly granted" on February Sth, and had "been inadvert- 
ently omitted from the record of that day." We must conclusively 
présume that this récital expresses the truth, and the order must thus be 
treated as if made and entered on February Sth. The motion to dis- 
miss must accordingly be denied. 

[2] Turning to the merits : The représentations that the brick com- 
pany had machinery and sufficient capital to operate were material ; 
and we shall assume, for the purposes of this opinion, that the brick 
company was sufficiently organized to make Haskin's représentations 
binding upon it with respect to a transaction of which the brick com- 
pany has had the benefit. The référée and the court hâve found, how- 
ever, that appellant had early knowledge of the falsity of the repré- 
sentations we are considering, and that with such knowledge he elected 
to maintain his status as a stockholder, participating as such until just 
before the bankruptcy, which seems to hâve been precipitated by the 
bill filed by appellant to rescind his purchase. Thèse concurrent find- 
ings of the référée and judge must be accepted unless clearly wrong. 
Haines v. Bank (C. C. A. 6th Cir.) 203 Fed. at page 228, 121 C. C. A. 
431 ; Western Transit Co. v. Davidson Steamship Co., 212 Fed. 696. 
129 C. C. A. 232, decided by this court March 13th last. The rule an- 
nounced by thèse cases is especially applicable where, as is the case 
hère, the entire testimony was taken before the référée. Wabash Ry. 
Co. V. Compton (C. C. A. 6th Cir.) 172 Fed. 17, 21, 96 C. C. A. 603. 
We find nothing seriously impugning the correctness of thèse concur- 
rent findings, unless in respects not deemed controlling. True, we 
are cited to no testimony that appellant's employment of attorney was 
as early as February, 1911; and the record is perhaps more consistent 
212 F.— 56 
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witH the conclusion that he did not actually attend the stockholders' 
meeting at which the action was taken to change the process of manu- 
fucture from sand to shale; and, while he attended the meeting at 
which it was decided to close down the plant and sell out the assets, 
the record does not show how he voted, and he dénies having donc 
so. But thèse discrepancies, se far as they are such, are not control- 
ling. Appellant Icnew in September, 1910, about the sales of stock be- 
low par and what each stock purchaser had paid ; also, that the brick- 
making machinery was secondhand; that it had been bought for $5,- 
500, and was being resold to the brick company for that amount plus 
$25,000 par of brick company stock; also, that the building was to 
be paid for largely in stock. He seems to hâve cared 'little for thèse 
matters, and if the company had proved able to make brick commer- 
cially and profitably he would hâve been satisfied. There was no rep- 
résentation that the samples of brick shown were made by this ma- 
chinery. The reason he failed to take the remaining $750 par of stock 
was that the company did not succeed in making brick ; and he admits 
he knew he was foolish to pay the last thousand dollars, which was 
paid in August, 1910. It is f airly -open to inf erence that, if appellant 
was not actually convinced, he had at least good reason to believe be- 
fore January, 1911, that the company could not with commercial profit 
make sand brick by the process involved. He at least knew of the ac- 
tion had November 4, 1911, to change to the shale process; for as to 
meetings he did not personally attend he seems to hâve been kept ad- 
vised by Dr. Cronin, bis fellow townsman and family physician. The 
conclusion is irrésistible that for a yeaf after he had reason to believe 
the company was not likely to make good he participated, as stockhold- 
er, in the carrying on of the business. Meanwhile, it is fair to pré- 
sume, the net assets of the company became of less distributive value 
than when bankruptcy intervened. To now permit rescission would 
be to allow appellant to obtain a larger share of the assets than other 
stockholders, some, at least, of whom appear to hâve been as deserv- 
ing of indulgence as he. We think as to the représentations now in 
question he must be held to hâve elected to maintain his status as stock- 
holder. The rule is well settled that any décisive act of a party with 
knowledge of his rights and of the facts détermines his élection in case 
of inconsistent remédies; and that the exercise by a buyer of acts of 
ownership over property bought which are inconsistent with a right 
to rescind the contract constitutes a waiver of such right. See Rose- 
boom V. Corbitt, 196 Fed. 627, 633-635, 116 C._ C. A. 301, decided by 
this court, where a number of authorities are collected. 

[3] The représentation that by the binder process brick could be 
made at $8 per thousand, salable at $22, must be regarded as a mère 
expression of opinion. No criticism is made upon the merits of the 
brick actually shown by Haskin to appellant, and there is no doubt 
that the samples so shown had been actually made by Haskin, either 
alone or with his associâtes, under the formula, at a brick-machining 
plant. There was no représentation that the manufacture of brick un- 
der this process had been commercially carried on ; the accuracy of the 
représentation as to cost, profit, and salability could only be determined 
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by a testing out through actual commercial manufacture, and appel- 
lant must, in the nature of things, hâve so known. We are not con- 
vinced that Haskin did not expect and believe that the manufacture 
would be commercially profitable. 

The représentation that the brick company had the exclusive right 
to use the secret process, although not strictly accurate, could not well 
hâve prejudiced appellant. It seems to hâve been understood that the 
chemical company was to manufacture the binder for the brick com- 
pany for a price to be paid therefor. It does not seem to hâve been 
represented or expected that the brick company was to hâve control 
of such binder manufacture, or that its officers and stockholders were 
necessarily to know the formula. True, it turns out that there had 
been no written contract between the chemical company and the brick 
company respecting the use of the binder, and the price for its manu- 
facture had not been fixed; but no controversy seems to hâve arisen 
over this subject, and it is not claimed, as we understand the record, 
that the disappointment regarding, and subséquent abandonment of, 
the binder process was caused, or in any way contributed to, by any 
lâck of actual ownership of the formula as between the chemical com- 
pany and the brick company, or by reason of the terms on which the 
chemical company manufactured or was willing to manufacture the 
binder for the brick company. Indeed, représentatives of the chem- 
ical company assert (without contradiction so far as we can find) that 
an exclusive right to the benefit of the formula in Wayne county, or 
at least Détroit, was intended to be passed to the brick company ; and 
the binder, so far as used by the brick company, seems to hâve been 
furnished by the chemical company at no more than cost. The aban- 
donment of that method of manufacture was due only to the failure 
of the process to work commercially; in other words, to make brick 
that would hold together. Appellant, apparently, expressed the situa- 
tion, when he said : 

"I don't knçw, only tlils much, If you wlll allow me to say It, that I thhik 
the doctor [HasUln] fell down on his proposition. I don't thlnls he could 
make the brick. He might make a few in a kind of a laboratory test, but 
to make It by the Wholesale, I don't think he could make them." 

The investment was naturally a serions disappointment to appellant, 
as it doubtless was to several other investors. But upon the case pre- 
sented, we think appellant's claimed right of recovery of the price paid 
for his stock was properly denied. 

[4] Motion is made to dismiss the appeal from the allowance of the 
other claims because not taken by the trustée, and for lack of évidence 
that that officer had ref used a request to appeal. A creditor may, un- 
der proper circumstances, be permitted to take an appeal when the trus- 
tée has refused to do so. Ohio Valley Bank Co. v. Mack (C. C. A. 6th 
Cir.) 163 Fed. 155, 89 C. C. A. 605, 24 L. R. A. (N. S.) 184. See, also. 
In re Roadarmour (C. C. A. 6th Cir.) 177 Fed. 379, 380, 100 C. C. A. 
611. While the record returned to this court contains, we think, no 
compétent and sufficient évidence of a demand upon, and refusai by, 
the trustée to appeal, or that the référée refused to direct appeal by 
the trustée, yet we should hesitate to ignore the undisputed affidavits 
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filed in opposition to the motion to dismiss, which show such express 
demand upon and refusai by the trustée, and a refusai by the référée, 
following the appeal, to direct the trustée to enter his appearance and 
proceed with the appeal. 

[5] The référée has found, however, as a fact that the assets of the 
bankrupt estate are amply sufficient (net) to pay ail daims scheduled ; 
and, if this is so, appellant had no right or occasion, as a créditer mere- 
!y, to appeal from the allowance of the other claims; for in the ca- 
pacity of créditer he had no légal interest in such claims. The final 
détermination that he is not a créditer effectually deprives him of such 
interest, and renders immaterial the criticisms urged against the cor- 
rectness of the referee's finding of solvency. The appeal from the al- 
lowance of such other claims should therefore be dismissed, unless ap- 
pellant is properly hère as a stockholder also. 

[6] But assuming that a mère stockholder in a bankrupt corpora- 
tion has a right to appeal from an order allowing creditors' claims, 
otherwise than through the trustée or in his name by the sanction of 
the court (a question we hâve no occasion to pass upon), it is enough to 
say that appellant has, in the bankruptcy proceeding, continuously dis- 
claimed the status of stockholder ; and, as we interpret the record, has, 
as a créditer only, claimed and been granted an appeal from the allow- 
ance ef claims other than his own, which claims he was specially inter- 
ested in defeating if the bankrupt was insolvent; as their allowance 
would, in such case, reduce the amount of his recovery as a créditer. 
Appellant's claimed status of créditer is absolutely inconsistent with 
a stockholding relation. He could not at the same time hâve main- 
tained appeals in both capacitieé. 

The appeal from the allowance of the claims of others than appellant 
will therefore be dismissed. The order disallewing appellant's claim is 
affirmed, with costs, but without préjudice te such right of action, if 
any, as appellant may hâve against any of the individual parties on ac- 
count of such stock purchase, or te such preceedings, if any, as the 
trustée may be advised to take en account of sales of corporate stock 
at- less than par. We must not be understeed as intimating an opinion 
whether or not such rights of action exist. 



WINTBR et al. v. BOSTWICK et al. 

(Circuit Court of Appeals, Seventh Circuit. December 8, 1913.) 

No. 1830. 

1. Appeal and Erbor (§ 242*) — Necessity or Rulino and Objections in 
Tbial Court. 

Wtiere complalnants moved to amend their bill, but the record did not 
show that any ruling was made on the motion that complalnants asked 
for a ruling or assigned error on the ground that the court did not rule, 
nor because the amendment was not allowed, their right to amend could 
not be reviewed on appeal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1417- 
1425 ; Dec. Dig. § 242.*] 

•For other cases see same toplc & § ncmbbb In Dec. & Ara. Digs. 1907 to date. & Rep'r Indexes 
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2. Appeal and Breob (| 1012*) — Pindings — Review. 

A flnding on an Issue -of fact will not be disturbed on appeal unless it 
Is clearly against the weight of the évidence. 

[Ed. Note.— For other cases, see Appeal and Errer, Cent. Dig. §§ 3990- 
3992 ; Dec. Dig. § 1012.*] 

3. Cancellation of Instruments (§ 43*) — Contract to Pubchase — Eescis- 

sioN — Notice — Bill. 

Where a notice of intent to rescind a contract for the purchase of mln- 
ing property alleged as a ground for rescission the vendor's fraudulent rep- 
résentations as to the title, and the blll to enforce sueh rescission ex- 
pressly followed the notice and In terms limited the claim for relief to 
the charge of fraud, complainants could not successfuUy enforce a rlght 
to rescind because of failure of the vendor's title. 

[Ed. Note. — For other cases, see Cancellation of Instruments, Cent. Dig. 
§§ 96-99 ; Dec. Dig. § 43.*] 

Appeal from the Circuit Court of the United States for the West- 
ern District of Wisconsin ; A. L. Sanborn, Judge. 

Action by Joseph H. Winter and another against Joseph L. Bostwick 
and another, as administrators of the estate of Joseph M. Bostwick, . 
deceased, and others. From a decree in favor of défendants, com- 
plainants appeal. Affirmed. 

William P. Belden and Young & Bell, ail of Ishpeming, Mich., for 
appellants. 

H. L. Butler, of Madison, Wis., George G. Sutherland, of Janesville, 
Wis., and John M. Olin, of Madison, Wis., for appellees. 

Before SEAMAN and KOHLSAAT, Circuit Judges, and LAN- 
DIS, District Judge. 

LANDIS, District Judge. This appeal is from a decree dismissing 
a bill for the rescission of a contract for the acquisition by the complain- 
ants of mining rights, for the recovery of purchase money paid there- 
for, and for moneys claimed to hâve been expended by complainants in 
the development and opération of the property. 

In June, 1907, complainants, citizens of Michigan, entered into ne- 
gotiations with the individual défendants, citizens of Wisconsin for the 
property in question, being a zinc mine in Laf ayette county, Wis. The 
negotiations resulted in a contract in writing, of date July 3, 1907, 
which contract covenanted that the individual défendants v*rere the 
owners of ail the capital stock of the Baxter Mining Company; that 
that corporation was the owner of a lease, for mining purposes, of the 
W.- 1/2 of the N. E. 14 of section 29, township 2 N., R. 1 E., which 
lease was executed by James and Mary Baxter to William F. Palmer, 
October 14, 1904, and by him assigned to the Baxter Mining Company ; 
that the Baxter Company was also the owner of a sublease, for min- 
ing purposes, of the E. % of the N. E. ^4 of section '29, township 2 
N., R. 1 E., executed by the American Lead & Zinc Mining Company 
to the Baxter Company, and that the Baxter Company was also the 
owner of certain personal property described, being machinery, equip- 
ment, etc., having to do with mining opération. 

The contract then provided that the défendants (for considérations 

'For other cases see same topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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hereinafter to be mentioned) granted to complainants "the rîght to 
purchase, at their option, the entire capital stock of the Baxter Com- 
pany at any time prior to April 1, 1908," to the end that said com- 
plainants "may thereby become the owners of ail the property and 
rights" above mentioned. "As a considération of such option," com- 
plainants agreed to pay défendants $10,000 on the exécution and de- 
livery of the contract. 

It was further provided that, in case the complainants "elect to pur- 
chase the capital stock of the Baxter Company under the option here- 
in given," they shall pay défendants, as a considération therefor, the 
$10,000 mentioned above as the first payment, $40,000 on or before 
January 1, 1908, and $50,000 on or before April 1, 1908. It was also 
agreed that (in the event the complainants should elect to exercise their 
option to purchase) the défendants should further be entitled to re- 
ceive $300,000, and the complainants $700,000, of the $1,000,000 cap- 
ital stock of a corporation to be organized by ail the parties, and to 
which corporation was to be conveyed the property to be acquired by 
the complainants under the contract. 

There are other provisions for the complainants' taking possession on 
the exécution of the contract, for their opération and development of 
the property, for the safeguarding of the rights of ail the parties by 
the deposit of moneys received from sales of ore, for the keeping of 
accounts, etc., and it was provided that complainants might cancel 
the contract at any time by giving ten days' written notice, in which 
event complainants were to forfeit ail amounts paid by them either as 
purchase price or expended on the property, and ail net earnings from 
opération. Provision was also made for the forfeiture by complainants 
of ail their rights, including ail payments made, in case they should 
fail to perform. their obligations to the défendants and continue in 
default for five days after written notice thereof. 

Another provision of the contract was as follows : 

"19. Tlie said first parties [défendants] undertake and agrée tliat sald Bax- 
ter Mining Company is and sliall be free from indebtedness, and that tlie 
property to be transferred hereunder is iiniucuiubered, and that tlie title of 
said Baxter Mining Company to said leases is clear and unimpaired." 

Simultaneously with the exécution of the contract, complainants 
made the first payment of $10,000 and went into possession of the 
property. The work of opération and development continued there- 
from until about ten days preceding January 1, 1908, the date fixed for 
the second payment. On December 31, 1907, complainants gave .de- 
fendants written notice that: 

Tliey "liad eleeted to and do hereby rescind the contract entered into with 
you on the third of July, 1907, relating to the Baxter mine property, and 
that we hâve filed our bill of complaint in the Circuit Court of tUe United 
States for the Western District of Wlsconsln, in e(iuity, to déclare and estab- 
Usti such rescission and cancellatlon' of said contract, by reason of your false 
and fraudulent représentations which induced us to exécute the same, ail of 
which are fuUy set forth in said bill of complaint." 

On the date of this notice the bill was filed. It alleged, in efïect, 
that the complainants had been induped to exécute the contract by de- 
fendants' false représentations as to ore conditions and as to title; 
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averred that complainants had expended large sums in operating and 
developing the property, as by the contract they were required to do ; 
set forth their discovery of the fraud, followed by negotiations be- 
tween the parties, in November and December, for a new agreement 
to take the place of the one of July 3d ; the breaking oiï of thèse nego- 
tiations ; and the service of the notice. Rescission is prayed for. 

The spécifie charge of fraud as to title was that the défendants had 
represented, in effect, that the Baxter Company's lessor, James Bax- 
ter, had a perfect title to the 80 acres covered by his lease to the Com- 
pany, whereas, as alleged, he had record title to but half of that par- 
cel; and that in November, after the contract was executed, certain 
heirs of one Patrick Whaley, who was Baxter's grantor, had started 
suit, claiming a three-tenths ownership thereof. 

[1] The answer denied ail material averments of the bill, and there 
was a cross-bill, which, however, having been dismissed, need net be 
considered hère. The trial judge found against the complainants on 
the issue of fraud, both as to the ore conditions and as to title. He 
also heldthat complainants were not entitled to a decree for breach of 
the contract in défendants' failure to furnish a marketable title, bas- 
ing this ruling on the ground, among others, that the bill and notice of 
rescission made no claim for relief therefor. After his opinion was 
announced, and before the decree was entered, complainants filed a 
"motion to amend" the bill by adding a claim of "right to rescind the 
contract in reliance upon the rights given complainants by its terms, 
because of the failure of the title of défendants, who hâve not a market- 
able title to said Baxter lease." No ruling appears to hâve been made 
on this motion ; nor does the court appear to hâve been asked for a 
ruling; nor is error assigned on the ground that the court did not 
rule, nor because the amendment was not allowed, in view of which, 
although considérable space in the briefs is devoted to an argument on 
this alleged error, the question is not before us for considération. 

Error is assigned on the holding that the défendants' breach in not 
furnishing a marketable title was not claimed in the bill and notice, and 
on the finding that there was no fraudulent représentation as to title. 
Error is not assigned on the finding that there was no fraud in the rep- 
résentations as to ore deposits. 

[2] The rule is that a finding of the trial court on an issue of fact 
will not be disturbed on review, unless the finding is clearly against the 
weight of the évidence. The record hère discloses that, when the 
question of title was discussed by the parties during the preliminary 
negotiations and at the time the contract was executed, the défendants' 
assertions respecting the title were coupled with statements by them 
that théy had been advised by their attorneys that the title was good. 
No fair reading of the évidence will justify the conclusion that what 
they said on this subject was, or purported to be, their own independ- 
ent assertion of fact, as distinguished from a statement of what their 
attorneys had advised them. And in determining the efïect on this 
question of fraud to be given to paragraph 19 quoted above (the mean- 
ing of which, standing alone, is not free from ambiguity), the trial 
court was not at liberty to disregard the évidence of défendants' state- 
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ments to complainants as to attorneys' opinions made during the ne- 
gotiations and when the contract was signed. Moreover, on those oc- 
casions, the complainants were accompanied by their attorney, while 
the défendants had no attorney, and the contract, including paragraph 
19, was drawn by the complainants' attorney after he, as well as the 
complainants, had heard the défendants' statements as to what they 
had been advised by their attorneys respecting the title. 

[3] As to the error alleged on the ruling that the notice and bill did 
not demand rescission for failure of title, it will be observed the no- 
tice is expressly limited to the charge of fraud. 

Now, while it may be possible that a complainant's rights will not 
necessarily be circumscribed within the strict letter of a notice of re- 
scission (which we do not décide), and that his rights are to be ascer- 
tained f rom the bill filed in pursuance to such notice, still it must be ap- 
parent that to broaden those rights by this process, beyond the scope 
of the notice, as declared by its express language, it is at least incum- 
bent on the complainant to tender a bill fairly open to the construction 
insisted upon. 'The complaint in this case sets out the représentations 
as to title; avers that except therefor complainants would not hâve 
signed the contract without an examination of the title; allèges that 
complainants believed such représentations to be true, and that their 
confidence in the truth thereof was strengthened by the action of the 
défendants in the insertion of covenants of warranty, and by the fur- 
ther fact that complainants were informed that défendants. were men 
of integrity and good financial standing. The bill then proceeds : 

"Your orators expressly allège, however, that they would not hâve signed 
aaid contract In reliance only upon said covenants of warranty, but that they 
signed the same because they believed the statements o£ said défendants here- 
inbefore set forth to be true, and that thèse statements constituted the induce- 
ments which led your orators to exécute said contract at the time and under 
the circumstauces in which it was executed, as hereinafter set forth." 

It is also alleged that some time after the exécution of the contract 
the complainants received the abstract, and that their attorney found 
that it did not show perfect title in the lessors ; that the Whaley suit 
was begun ; that then there were the negotiations for a new agreement, 
which negotiations came to nought, and f urther : 

"Your orators allège that the exécution of said contract [of July 3d] was 
indueed by the false and fraudulent représentations so made by the défend- 
ants and their agents, and that this fraud vitiates said contract, and that 
your orators are entitled, for thèse reasons, to hâve said contract canceled and 
rescinded, and that they ought, in equity, to be relieved from the harsh and 
unjust terms of said agreement. And your orators hereby elect to rescind 
and repudiate said contract and ail liability thereunder, and ask the aid of 
equity to déclare and establish such rescission and to protect the yights of 
your orators." 

It thus appears that, instead of broadening the ground for rescis- 
sion set out in the notice, the bill expressly follows the notice and in 
terms limits the claim for relief to the charge of fraud. Nowhere are 
there any words susceptible to the construction that the complainants 
had in mind the présentation of a case for failure of title. 

We aie of opinion, therefore, that error is not well assigned, and the 
decree of the District Court is affirmed. 
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D'ARCY V. JACKSON CUSHION SPEING CO. 

(Circuit Court of Appeals, Sixth Circuit. January 6, 1914.) 

No. 2373. 

1, Appeal and Eekob (§ 1195*) — Décision as Law of Case — Phoceedings 

Afteb Remand. 

Wlien a case has been once decided by an appellate court and remanded 
to tlie lower court, whatever was before the appellate court and disposed 
of by it is considered as finally settled. The lower court is bound by tlie 
■ decree as the law of the case, must carry it into exécution according to 
the mandate, and cannot grant any further relief as to any matter decided 
on the appeal. 

[Ed. Note. — For other cases, see Appeal and Brror, Cent Dig. §| 4661- 
4665 ; Dec. Dig. § 1195.*] 

2. Appeal and Ebrob (§ 1195*) — Décision as Law of Case — Pboceedings 

Afteb Remand. 

Where the Circuit Court of Appeals, on an appeal in an infringement 
suit decided that complainant's patent was not infringed, that an injunc- 
tion against défendant was erroneously granted, and reversed and re- 
manded the case, and such décision necessarily involving the construction 
and scope of the patent, the lower court was without power, at least with- 
out prior permission from the appellate court, to reopen the case for fur- 
ther proof on that question. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 4661- 
4665; Dec. Dig. § 1195.*] 

8. Appeal and Ebkoe (§ 1195*) — Law of Case. 

Every question properly involved upon the appeal, which was deter- 
mined by the appellate court and constituted a basls for its conclusion 
upon the ultimate question presented, becomes a part of such law of the 
case. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. §§ 4661- 
4665 ; Dec. Dig. § 1195.*] 

Appeal from the District Court of the United States for the South- 
ern Division of the Eastern District of Michigan ; Loyal E. Knappen, 
Judge. 

Suit in equity by Frank P. D'Arey against the Jackson Cushion 
Spring Company. Decree for défendant, and complainant appeals. 
Affirmed. 

See, also, 181 Fed. 340, 104 C. C. A. 170. 

Chappell & Earl, of Kalamazoo, Mich., for appellant 
L. V. Moulton, of Grand Rapids, Mich., for appellee. 

Before WARRINGTON and DENISON, Circuit Judges, and 
SANFORD, District Judge. 

SANFORD, District Judge. This suit was brought by the appel- 
lant, Frank P. D'Arey, against .the appellee, the Jackson Cushion 
Spring Co., for the alleged infringement of letters patent No. '785,- 
410, for improvements in springs, issued to D'Arey, March 21, 1905, 
and relating to a wire fastening device for securing spring structures 
in upholstery construction. The défenses relied on were the invalidity 
of D'Arcy's patent for want of invention, and non-inf ringement. Aft- 
er a hearing on the pleadings and proof, an interlocutory decree was 

*For other cases see same toplc & § numbeb in Dec. £ Am. Digs. 1907 to date, & Rep'r Indexes 
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entered, adjudging that claim 2 of D'Arcy's patent was valid and was 
infringed by the defendant's fastening device known in the record as 
Style 3, but was not infringed by its device known as Style 1, order- 
ing a référence to ascertain profits and damages; and enjoining fur- 
ther infringement. From this interlocutory decree the défendant was 
granted a broad appeal. On hearing the appeal, this court being of 
the opinion, after an extended considération of the merits, that claim 
2 of D'Arcy's patent was restricted to the form shown and described 
in his spécifications and drawings, and that, although valid when thus 
restricted, it was not infringed by defendant's Style 3, the only de- 
vice involved under the appeal, reversed so much of the interlocutory 
decree as awarded an injunction and remanded the case for further 
proceedings not inconsistent with the opinion of the court. Jackson 
Co. V. D'Arcy (6th Cire.) 181 Fed. 340, 344, 104 C. C. A. 170; and or- 
der modifying mandate. 

After this mandate had been filed in the court below the défendant 
moved for a final decree. The complainant resisted this motion and 
moved for an order to reopen the case and for leave to take further 
testimony. On considération of thèse motions the court below entered 
a final decree, denying the complainant's motion to reopen the case for 
further proof, adjudging that D'Arcy's patent was valid, but had not 
been infringed by the défendant, and dismissing the bill, with costs. 
From this decree D'Arcy bas again appealed to this court. 

1. A preliminary motion made by the appellee to dismiss the appeal 
was heard with the argument upon the merits. Several grounds of 
this motion obviously relate to the merits of the appeal. And as the 
only ground of the motion which was relied on in the argument, relating 
to the alleged incompleteness and insufficiency of the printed transcript, 
was met by the appellant by fi]ing at the hearing, with the leave of 
the court, a complète supplemental transcript, this being done in ac- 
cordance with a previous stipulation of counsel and without objection 
on the part of the appellee, the motion to dismiss must be dismissed, 
without considération of its merits otherwise. 

2. The chief contention of the appellant on the merits of the ap- 
peal, is that the court below was in error in denying his motion to re- 
open the case for further proof; it being, in effect, conceded both in 
his oral argument and brief, that if there was no error in this regard, 
the court below, in view of the restricted scope given to claim 2 of 
D'Arcy's patent in the opinion of this court on the former appeal, cor- 
rectly held, on the record as it then stood, that there was no infringe- 
ment by either of the defendant's devices. 

In the former opinion of this court it was held that, in view of the 
prior State of the art, in which D'Arcy was not a pioneer in inventing 
a wire fastener to secure the parts of spring structures together, but 
merely devised a new form of accomplishing this resuit, and in view 
of the express language of his claim and the description in his spécifi- 
cations, his invention did not extend broadly, as urged, to the use of a 
wire fastener made in the form of a "double loop," without regard to 
the functions of its several parts, but was restricted to the form shown 
and described in his spécifications and drawings, with the respective 
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functions of the arms and bases of the double loop, as therein shown, 
and îimited to the structure therein disclosed. Jackson Co. v. D'Arcy 
(6th Cire.) supra, 181 Fed. at page 343, 104 C. C. A. 170. 

The complainant, in support of his motion to reopen the case for 
f urther proof in the court below, offered certain affidavits in référence 
to the manner in which both the complainant and the défendant had 
applied their wire fasteners to the spring structures and testimony 
given by an agent of the défendant in subséquent litigation between 
the parties relating to another patent, which, it was urged, would more 
fuUy illustrate the true principle of D'Arcy's device, and show that 
it was of greater importance and entitled to a broader interprétation 
than it had been accorded in the opinion of this court, and would, un- 
der such broader construction, show that his claim was infringed by 
both of the defendant's devices. Style 1 and Style 3. 

The court below was of opinion that, without the previous sanction 
of this court, it had no authority to reopen the case for further proof 
in référence to the question of the infringement by Style 3, which 
had been passed upon by this court; and that, even if it had author- 
ity to reopen the proof as to the question of infringement by Style 
1, the complainant's application should be denied for the reason that 
the proiïered testimony, when considered in connection with that al- 
ready in the case, would not justify a différent conclusion from that 
which it had formerly reached as to the construction of the D'Arcy 
patent, or hâve any substantial tendency to change its own conclusion 
that it was not infringed by the defendant's Style 1. 

[1, 3] 3. When a case has been once decided by an appellate court 
and remanded to a lower court, whatever was before the appellate 
court and disposed of by it, is considered as finally settled. The lower 
court is bound by the decree as the law of the case, and must carry 
it into exécution according to the mandate ; and cannot vary it or ex- 
amine it then for any other purpose than exécution ; or give any other 
or further relief; or review it, even for apparent error, upon any 
matter decided on appeal ; or intermeddle with it, further than to set- 
tle so much as has been remanded. Sibbald v. United States, 12 Pet. 
488, 492, 9 L. Ed. 1167; Clark v. Keith, 106 U. S. 464, 465, 1 Sup. 
Ct. 568, 27 L. Ed. 302; In re Sanford Co., 160 U. S. 247, 255, 16 
Sup. Ct. 291, 40 L. Ed. 414; Illinois v. Railroad Co., 184 U. S. ^7, 
91, 22 Sup. Ct. 300, 46 L. Ed. 440. And see Ruggles v. Buckley (6th 
Cire.) 192 Fed. 907, 909, 113 C. C. A. 299, and Kimberly v. Arms 
(C. C.) 40 Fed. 548, 551. Thus where the Circuit Court of 'Appeals 
has decided, upon an appeal from an interlocutory decree granting an 
injunction, that the complainant's patent is valid, that the défendant 
has infringed, and that a perpétuai injunction has been properly award- 
ed, there is no power in the lower court, after the case has been re- 
manded, to either dissolve, modify or suspend the injunction. Bis- 
sell Co. y. Goshen Co. (6th Cire.) 72 Fed. 545, 560, 19 C. C. A. 25. 
The opinion delivered by the appellate court at the time of rendering 
its decree, may be consulted to détermine what was intended by its 
mandate. In re Sanford Co., supra, 160 U. S. at page 256, 16 Sup. 
Ct. 291, 40 L,. Ed. 414, and cases therein cited. And every question 
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properly învolved upon the appeal, which is determined by the ap- 
pellate court and constitutes, in part at least, the basis for its con- 
clusion upon the ultimate question presented, becomes a part of the 
law of the case controUing the lower court in its subséquent proceed- 
ings. Thus in a suit upon a contract, while the précise question for 
review before this court was whether it was error to hâve taken the 
case from the jury, nevertheless, as the question whether the évidence 
tended to show any contract properly involved the question of the 
character and extent of the contract, and the finding of this court 
upon the latter question constituted, in part at least, the basis for its 
conclusion upon the former, such finding became part of the law of 
the case in the trial court in the new trial which was directed. Chesa- 
peake Co. v. McKell (6th Cire.) 209 Fed. 514, 126 C. C. A. 336. 

[2] In considering, on the former appeal in the présent case, the 
question whether the défendant had been rightly enjoined from infring- 
ing claim 2 of the D'Arcy patent by its Style 3, the question of the 
construction and scope of this claim of the D'Arcy patent was directly 
and properly involved in determining whether or not it had been in- 
fringed by this style. Therefore, in the light of the principles above 
stated, we think it clear that the matters determined by this court 
as to the construction and scope of this claim and its non-infringement 
by Style 3, which, as shown by the opinion, constituted the basis for 
the conclusion reached in référence to the injunction, became a part of 
the law of the case for the guidance of the lower court in the fur- 
ther proceedings for which the case was remanded. And we therefore 
conclude that the trial court correctly held that it was without power, 
in the absence at least of prior permission from this court, to reopen 
the case for further proof as to the scope of the D'Arcy patent and 
its infringement by Style 3. Furthermore, we may add, the addi- 
tional testimony proffered by the complainant had no substantial ten- 
dency, in connection with the other facts appearing in the record, to 
show that a wrong conclusion had been reached upon thèse questions 
in the former opinion of this court, or to lead to any différent resuit. 
We accordingly find no error in the action of the court below in de- 
clining to reopen the case for further proof in the matter of infringe- 
ment by defendant's Style 3. 

4. A différent question is, however, presented as to reopening the 
case for further proof in the matter of infringement by defendant's 
Style 1. As the interlocutory decree was in favor of the défendant 
upon this branch of the case, the question of the infringement of the 
D'Arcy patent by defendant's Style 1 was not brought before this court 
by the former appeal, and was not considered by it. This court did, 
however, upon the defendant's appeal, in reaching its conclusion as to 
non-infringement by Style 3, consider and détermine, on the merits, 
the underlying question as to the scope of the complainant's patent 
which was necessarily involved in determining as to its infringement 
by either Style 1 or Style 3. We do not now décide, however, wheth- 
er, in view of the authorities above cited, the détermination of this 
question by this court, as shown by its former opinion, in reaching 
its conclusion in référence to enjoining infringement by Style 3, should 
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be held to hâve become the law of the case in so far as the trial court 
was concerned, in référence also to infringement by Style 1, so that, 
after the case had been remanded, it was without power, at least with- 
out prior leave from this court, to hear any further évidence bearing 
upon the scope of the D'Arcy patent as it had been determined by this 
court ; it being unnecessary to now détermine this question, since the 
appellant has, by its counsel, stated in argument that the matter of in- 
fringement by defendant's Style 1 is of such little practical importance 
that it does not désire to hâve the case remanded on the question of 
infringement by this style, unless it is also remanded for the taking 
of further proof as to infringement by Style 3. 

Furthermore, we may add, we entirely agrée with Judge Knappen's 
conclusion that the additional testimony proffered — little of which ap- 
pears to hâve been newly discovered — had, in connection with that al- 
ready in the case, no substantial tendency to show that a wrong con- 
clusion had been reached by the trial court, on the interlocutory hear- 
ing upon the pleadings and proof, as to the non-infringement of the 
D'Arcy patent by defendant's Style 1, and would not hâve justified a 
différent conclusion upon that question. So that even if it be assumed 
that, if newly discovered évidence of a material character had been 
proffered upon this question, the trial court would hâve been author- 
ized, in its discrétion, to reopen the interlocutory decree for further 
proof upon this point, we are clearly of opinion that there was, in view 
of the character of the testimony proffered, no abuse of discrétion in 
the action of the court below, and that, on the contrary, it correctly 
refused, in the exercise of a sound discrétion, to reopen the proof 
upon this branch of the case. 

5. We find no error in the decree of the court below. It will ac- 
cordingly be affirmed, with costs. 



STANDARD PLTJNGER BLEVATOR CO. r. STOKES et al, 

(Circuit Court of Appeals, Second Circuit February 10, 1914.) 

No. 156. 

1. Mastee and Servant (§ 62*) — Inventions oe Discovekies — Construction 
OF Conteact. 

A contract between parties who were about to acqulre a corporation and 
a party who agreed to enter its employaient when acqulred in the business 
of manufacturing and selling elevators, elevator machinery, and kindred 
appliances, after providing for the assignaient of the employé's interest 
in a valve and starting plug and the patent therefor, and that ail inven- 
tions, ideas, and suggestions made by the employé durlng the period of em- 
ployment with relation to such valve and appurtenances, and ail Inven- 
tions of elevator valves, plugs, methods of control, and valve appliances, 
and machinery for manufacturing them, should be the property of the 
corporation, provided that the employé thereby granted to the corporation 
the exclusive license to use ail other future patents and inventions de- 
vised or acquired by him with relation to elevators and their appliances 
not otherwise provided for upon payment of a specifled royalty ; the term 
of the license to commence when the corporation commenced business. 

*For otber cases see saxue topic & § kumbbb in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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Eeld that, as the contract evldently contemplated some intérim of tlme 
between its exécution and the acquisition of the corporation and consé- 
quent employment, this last provision should be construed to apply to in- 
ventions conceived during such intérim, and should not be givon the ex- 
tremely harsh and possibly uneonscionable construction that it covered 
ail inventions indefinitely, though conceived long after the employment 
had ceased, especlally as the term of a license for such an invention could 
not connuence vvhen the corporation commenced business. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 71 ; 
Dec. Dig. § 62.* 

Elght to inventions as between emplover and employé, see note to 
Pressed Steel Car Ce. v. Hansen, 71 0. 0. A. 221.] 

2. Master and Seevant (§ 62*) — Inventions ob Discoveeies — Construction 
or Contract. 

A contract of employment, by which the employé asslgned his rights in 
a plunger elevator valve and startlng plug invented by him, which pro- 
vided that ail inventions and improvements made and patents obtained by 
liim during the employment with relation to such valve and its ap- 
purtenances, including présent starting plug or method of elevator control 
and ail inventions of elevator valves, plugs, or methods of elevator con- 
trol and value appliances and machinery for manufacturlng such inven- 
tions, should be the property of the employer, was not restricted to in- 
ventions and Improvements relatlng to the particular valve and starting 
plug already invented, but covered any invention or improvement relat- 
lng to a method of plunger- elevator control. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 71 ; 
Dec. Dig. § 62.*] 

5. CosTS (§ 230*)~On Appeal — Neitheb Paety Successful. 

Where both parties appealed and nelther wholly succeeded, no costs 
would be allowed. 

[Ed. Note.— For other cases, see Costs, Cent. Dig. §§ 869-876 ; Dec. Dig. 
S 230.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon cross-appeals from a decree of the District 
Court, Southern District of New York, in a suit for spécifie performance of 
contracts to transfer to complainaut certain patents, applications, and inven- 
tions. The main contract, which is ail that need be hère discussed, is dated 
September 13, 1902. It is a contract of employment between Larson, party of 
the flrst part, and Hoyt, Wopdln, Stokes, and Jones, parties of the second 
part. This contract was assigned to complainant. The défendants named in 
the bill are Stokes, Jones, Larson (the employé and Inventer of ail the pat- 
ents except one which is covered by a similar contract with Jones), Wetherlll, 
and the Greeley Square Hôtel Company. No decree was made against the 
Hôtel Company; Larson and Wetherill being nonresidents, the bill was dis- 
missed as to them. The patents of Larson with which the bill is concerned 
were issued to Stokes, Jones, and Larson as assignées of patentée. 

The contract was flrst considered and construed by Judge Ward in a suit 
on patent No. 899,224, upon motion for preliminary injunction (opinion not 
reported). Upon appeal from his décision this court (200 Fed. 766, 119 0. C. 
A. 246) disposed of that case without expressing any opinion as to the con- 
struction of the patent. In another suit the same contract was discussed by 
Judge Mayer (196 Fed. 47), who concurred with Judge Ward. In the suit now 
hère on appeal Judge Holt followed Judges Ward and Mayer in their con- 
struction of the contract. The whole contract need not be reclted, except for 
the passages which will be quoted in the opinion below ; it is of the same 
gênerai character as other contracts for the employment of persons in the 

*For otlier cases see same topic & i numbbb lu Dec & Am. Digs. 1907 to date, & Rep'r Indexes 
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practlce of an art, with the provlso that whatever patentable advances In sucli 
art may be worked out by them while in such employ shall belong to tbe em- 
ployer. 

L. W. Southgate, of New York City, for appellants. 
C. V. Edwards and Alexander T. Mason, both of New York City. 
for appeliee. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. [1] We find nothing difficult or ob- 
scure in this contract. When it was executed the parties of the second 
part were "about to acquire" a certain corporation and the party of the 
first part agreed to enter the employaient of the corporation when it 
was acquired. The contract is dated September 13, 1902 ; Larson tes- 
tified that the corporation began business and he entered their employ 
about January 1, 1903 ; other witnesses say it was some time in Sep- 
tember, 1902, but concededly it was subséquent to the exécution of the 
contract and the language of the contract plainly contemplâtes the ex- 
istence of some intérim of time, long or short, between its exécution 
and the acquisition of the corporation and conséquent employment of 
Larson. The contract also contemplated another period of time, be- 
ginning necessarily subséquent to the first period, viz., the term of em- 
ployment, extending from the day Larson should enter the employ of 
the acquired corporation for five years and any renewals thereof. 

The business contemplated by the contract and in which Larson was 
to be employed was the "manufacturing and selling elevators of the 
plunger type, elevator machinery, and kindred appliances." The con- 
tract also recites the désire of the parties of the second part to acquire, 
from Larson, ail his patents, patent rights, letters patent acquired and 
to be acquired, and inventions of a certain valve applicable to eleva- 
tors of the "plunger" type and a certain starting plug or method of 
elevator control. 

Provision was carefully and exhaustively made for turning over Lar- 
son's inventions, etc. The employé (Larson) — 

"expressly agrées that he wlU not at any time while in such employ furnish 
any ideas, Inventions, or suggestions with référence to said valve and its ap- 
purtenances to any person or persons or corporation except to the employers 
and the corporation to be organized by them as aforesald, and that ail such 
Inventions or Ideas during said period shall be the property of said corpora- 
tion ; that he will not leave such employ until its termination unless sooner 
discharged for good cause; and that ail inventions, improvements, ideas, and 
suggestions made by him and patents obtained by him severally or jointly with 
any other person or persons during the entire period of hls said employment, 
and any wrltten renewal thereof made by him with said corporation, with re- 
lation to said valve and its appurtenanees, including présent starting plug, 
or method of elevator control, and ail inventions of elevator valves, plugs, or 
methods of elevator control and valve appliances, and to machinery for manu- 
facturing the same, are and shall be the sole property of said corporation, free 
from any légal or équitable title of the employé, and that ail necessary docu- 
ments for perfecting such title shall be executed by the employé and delivered 
to said corporation on demand." 

Analyzing this part of the contract, we find it provides that: 

(1) During his employment, Larson shall not furnish any ideas, in- 
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ventions, or suggestions in référence to a certain valve and apparte- 
nances to any outsider. 

(2) Ail inventions or ideas touching valve, etc., which may emanate 
from Larson during the period of employment, shall be the property 
of the corporation. 

(3) Ail inventions, ideas, and suggestions made by him, during the 
period of employment, with relation to (a) said valve and appurte- 
nances; (b) ail elevator valves, plugs, methods of control, and valve 
appliances ; (c) machinery for manuf acturing the same — shall be the 
sole property of the corporation, and Larson will perfect its title by 
executing ail necessary documents. 

Thèse clauses most carefully provided for everything in the way of 
invention and improvement, reîating to the business Larson was to 
be employed in, which he might discover while he was thus employed. 
It appears, however, that before he signed the contract he had patents 
or applications for a valve and starting plug. Thèse, not having been 
discovered during employment, were not covered by the clauses above 
quoted. Therefore the foUowing additional paragraph was inserted: 

"The employé hereby ^assigna to the employers, in considération of the prem- 
ises, ail of his right, title, and Interest in and to said valve and starting plug, 
and the patent rights and letters patent to be issued therefor, provided that, 
as soon as said corporation commences business, the sum of $5,100 be paid to 
the employé by said corporation." 

This money was paid and assignments duly executed, 
After some other détails, which need not be referred to, the contract 
provides as follows: 

"The employé also hereby grants to the said corporation the exclusive 11- 
censé to use ail other future patents and inventions devlsed or acquired by 
him with relation to elevators and their appliances, or capable of use in con- 
nection therevcith, and not above provided for upon payment to him of a roy- 
alty of $1 for each several Invention so made or acquired by him, provided, 
however, that the term of said license shall commence when said corpora- 
tion commences business, and shall terminate if and when said Hoyt and 
Woodin cease to be directors of the said corporation." 

Complainant contends that this clause should be given the broad con- 
struction of which its text is susceptible, and that under it ail inven- 
tions of the kind referred to, the first conception of which came to Lar- 
son only after his employment had ceased practically, pass to com- 
plainant as exclusive licensee. As thus construed, the clause would be 
an extremely harsh one ; it might even be f ound unconscionable, for it 
mortgages his inventive faculties to complainant for an indefinite pe- 
riod subséquent to employment, in relation not only to elevators of the 
"plunger" type, but to steam and electric elevators as well. So harsh 
a construction should not be given to the contract, unless its language 
precludes any more reasonable construction. 

It seems to us that the contract is susceptible of a very simple and 
more reasonable interprétation. 

By the other clauses the corporation got: (a) AU Larson had in- 
vented down to the date of signing the contract. (b) Ail he might in- 
vent during the period that might elapse between the time his employ- 
ment actually began and the time it terminated. 
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But, as already pointed out, it was contemplated that between the 
date of signing the contract and the date of acquisition of the corpora- 
tion and employment of Larson there would be a period of time which 
might last for days or months. During that period Larson might con- 
ceive some new idea as to an improvement, might try it out sufficiently 
to satisfy himself it was practicable, and might embody it in an appli~ 
cation, and perhaps a model, and file his application, ail before his em- 
ployment actually began. This might turn out to be a very valuable 
invention, for which a patent might thereafter issue. Within the same 
period he might also acquire some other patent relating to the same 
subject. But under the text of the earlier clauses of the contract he 
would not be obligated to transfer either of thèse to the corporation. 
It was to meet just this difficulty that the clause now under considéra- 
tion was inserted. Ail inventive ideas, applications, and patents orig- 
inating within that period would be covered by this clause, which pro- 
vides for such ideas devised by him and patents acquired by him in a 
"future" which began to run the moment the contract was signed. 
That it was not contemplated that this "future" period of invention 
and acquisition should extend indefinitely is manifest from the clause 
which says the term of the license shall commence when the corpora- 
tion commences business, a date which would presumably be coïncident 
with the date when his employment began. 

It would be impossible to make the term of license begin when the 
corporation commences business, in the case of an invention which 
was not conceived until months or years after such business had in fact 
commenced. 

[2] We are satisfied that complainant will be accorded ail the relief 
to which it is entitled under this contract, if ail the inventions or im- 
provements of Larson originating during the period of employment 
are assigned to it. We think that the clause covering such inventions 
and improvements should not be so narrowly construed as to restrict 
them to such only as relate to the particular valve and starting plug 
which Larson had devised before the contract was signed. It must 
hâve been the intention of the parties to provide for improvements in 
the particular art in which they undertook to engage, and any inven- 
tion or improvement which may fairly be f ound to relate to a method 
of plunger elevator control would seem to be within the clause. 

We concur, therefore, with Judge Holt in so much of the decree as 
requires an assignment of the patents enumerated in paragraph 15 of 
the bill, except 877,572, which relates, not at ail to elevator control, but 
to drilling holes in the ground, for oil wells, artesian wells, and wells 
for plunger elevators. 

We think, however, that complainant was entitled to a decree which 
would allow him to show, if he could, that there are patents for other 
devices than those enumerated in paragraph 15 of the bill, wnich were 
conceived of by Larson during his period of employment. 

[3] With such modification the decree is affirmed. Since both sides 
appealed and neither has wholly succeeded, there will be no costs c^ 
this appeal. 

212 F.— 57 
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B. H. TATLOR, JR., & SONS, Inc., v. FIRST NAT. BANK OF ATJRORA, IND. 

(Circuit Court of Appeals, Sixth Circuit. April 7, 1914.) 

No. 2427. 

1. BiLLS AND Notes (| 434*) — Payment — Recoveet. 

Wliere défendant, the maker of a note, voluntarily pald the same with 
knowledge of an alleged défense of failure of considération, the payment 
was voluntary, and It was not entltled to clalm the benefit of such pay- 
ment as a set-ofC agalnst other notes unpaid. 

[Ed. Note.— For other cases, see BlUs and Notes, Cent Dlg. §§ 1268- 
1274 ; Dec. Dig. § 434.»] 

2. Notice (| 5*) — Laws of Foheign State. 

Where défendant, a Kentucky corporation, for many yearg had been 
doing business wlth a cooperage Company and plalntlft bank In Indiana, 
défendant was chargea wlth notice of the statutes of that state (Burns' 
Ann. St. 1908, §§ 9071, 9072, 9073) , under whlch a transférée of notes made 
therein under speclfled clrcumstances takes no better title than hls trans- 
ferror. 

[Ed. Note.— For other cases, see Notice, Cent. Dig. §§ 3, 8-12 ; Dec. Dig. 
§5.* 

What law governs negotiablllty of bllls and notes, see note to In re 
Quallty Shop, 125 0. C. A. 406.] 

8. BiLLS AND Notes (§ 451*) — Défenses — Failuke op Considération — 
Waiveb. 

Where défendant executed a note In advance for the priée of certain 
cooperage to be manufactured and dellvered by the payée, and after trans- 
fer of the note to plaintiffl before maturlty, défendant, with knowledge 
that the payée had become a bankrupt, voluntarily promlsed to pay the 
note at the expiration of a specifled extension, whlch had been granted, 
such promise to pay on a new maturing date ratlfled the Instrument, and 
walved the défense of failure of considération. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dig. §§ 1342, 
1343, 1365, 1306 ; Dec. Dig. § 451.*] 

In Error to the District Court of the United States for the Eastern 
District of Kentucky; Andrew M. J. Cochran, Judge. 

Action by the First National Bank of Aurora, Ind., against E. H. 
Taylor, Jr., & Sons, Incorporated. Judgment for plaintiff, and de- 
fendant brings error. Afiirmed. 

This was an action at law to recover moneys alleged to be due from E. 
H. Taylor, Jr., & Sons, Incorporated (called défendant hereln). Judgment 
was entered upon an instructed verdict, and défendant brings error. The 
Instructed verdict is so far dépendent upon the issues presented by the 
pleadings as to require a fuller statement of the pleadings than Is usual, 
in order to show, not only what the issues were, but how they arose. 

The flrst cause of action as stated in an amended pétition was for a balance 
of $6,244.56, with certain Interest alleged to be due upon a promissory note 
of défendant dated August 18, 1910, executed and dellvered at Frankfort, 
Ky., payable in four months to the order of the Samuel Wymond Cooperage 
Company, for $26,240, at the Farmers' Bank In Frankfort. It is alleged 
that the Cooperage Company indorsed and transferred this note to ihe 
plaintiff below, the Flrst National Bank of Aurora, Ind. (herein called plain- 
tiff or bank), before maturlty, for valuable considération, and that payments 
were subsequently made to plaintiff by the défendant; one on Deeember 
15, 1910, of $6,214.82, and another on October 5, 1911, of $13,780.62. In the 

•For other cases see same topic & % numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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second cause of action It was alleged that on September 7, 1910, the défend- 
ant executed and dellvered at Frankfort another promisisory note to the 
Cooperage Company, payable to its order, for .Î6,560, In four months after 
date at the Farmers' Bank before mentioned, that this note was likewise in- 
dorsed and transferred by the Cooperage Company to the plaintiff before 
maturity for valuable considération, and that no part of the note had been 
paid. 

The material parts of the answer, comprising three paragraphs, are, In 
substance, as follows: The first adroits exécution and delivery of both notes 
and the correctness of the sums alleged to hâve been paid on the flrst one; 
but payment is sought to be avoided through alleged défenses and also set-off 
and counterclaim agalnst the Cooperage Company, ail of wbich are alleged 
to be malntalnaWe agalnst the plaintiff. It Is denied that the notes were 
executed or delivered at Frankfort, an-d it is alleged that this was done at 
Aurora, Ind. ; and the authority of Wymond, as secretary and treasurer of 
the Cooperage Company, to indorse and assign the notes to the bank is denied 
for want of knowledge. It is alleged that at the time the bank acqulred 
the notes the Cooperage Company was largely Indebted to it, and that the 
notes were slmply passed to its crédit upon such pre-exlsting indebtedness ; 
that the transfer of the notes to the bank was made In the state of Indiana, 
and, under a certain statute of that state set ont in the answer, the bank 
acqulred no better tltles to or rights under the notes than the Cooperage 
Company Itself possessed. 

In the second paragraph It Is alleged that the défendant In 1907 began 
a séries of eontracts with the Cooperage Company for the manufacture and 
delivery of large numbers of whisky barrels, and contlnued the same until 
shortly before the bankruptcy of that company in November, 1910; that it 
was provided by thèse eontracts that no barrels were to be paid for until 
they were manufactured, and either stored in Aurora for account of the 
défendant, or delivered to It at Frankfort; that during this period the bank 
was the flnancial backer of the Cooperage Company, the président of that 
Company belng also the président of the bank and a director in eaeh corpora- 
tion, and Wymond, the secretary and treasurer of the Cooperage Company, 
being likewise a director in each corporation ; that in order to ald the 
Cooperage Company further, it was agreed between it, the bank, and the 
défendant that the latter should dellver its "temporary notes" to the Cooper- 
age Company in advance of the manufacture of the barrels, but that they 
were not to be paid until the barrels were actually manufactured and stored 
or delivered at Frankfort as stated; that the first note (for $26,240), al- 
though glven to take up certain of thèse temporary notes, was in reality 
for the purchase price of barrels theretofore delivered to défendant during 
the season 1910-1911, to wit, 8,000 barrels; that on September 7, 1910, the 
défendant contracted with the Cooperage Company for 4,000 additional bar- 
rels, and delivered to the company two temporary notes of that date, each 
for ,^6.560, payable, according to thelr terms, one in three and the othei 
in four months, but that they were not In fact to be payable until the barrels 
were manufactured and stored or delivered, wBen they were to be taken up 
by regular notes or acceptances ; that one of thèse notes is the one sued on 
In the second cause of action ; that, although there was a total failure of 
considération therefor, the other note was presented for payment, with rep- 
résentation on the part of the bank that the barrels had beeu manufactured 
and stored; that the bank knew, and the défendant dld not know, that this 
représentation was untrue; that, believing it would either get the barrels for 
which the note was glven, or could withhold a like sum agalnst its unmatured 
paper then held by plaintiff, it paid the note, and "pleads the same as a set- 
ofC and counterclaim" agalnst the balance "apparently" due on the first note. 

In the third paragraph défendant refers to and makes part thereof the 
averments of its flrst and second paragraphs, and says, in further answer 
to the second cause of action, that the bank and the Cooperage Company 
knew, as early as the date of the note therein sued on (September 7, IOiok 
that the Cooperage Company was insolvent and wholly unable to manu- 
facture the barrels for the amount of the two notes, and also knew the bar- 
rels would not be manufactured, but concealed thèse facts from défendant. 
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The flrst paragraph of the reply dénies as follows: That elther of the 
notes sued on was executed or delivered at Aurora ; that either was not in- 
dorsed by the payée ; that the Cooperage Company at the time of Indorsement 
was largely indebted to the bank; that the proceeds of the notes were passed 
to the crédit of the Cooperage Company upon any pre-existing indebtedness ; 
or that the bank parted with nothing of value in the transaction. The second 
and third paragraphs of the reply are in terms answers to the set-off and 
eounterclaim stated in the second and third paragraphs of defendant's an- 
swer. PlaintifC there admits that défendant and the Cooperage Company 
contracted through a course of years for the manufacture and delivery of 
large numbers of whisky barrels, including the contract of September 7, 1910, 
for 4,000 barrels, for whlch the two notes of that date were given, and one 
of which was paid and the other sued on ; but plaintiff dénies that an agree- 
ment was ever made concerning the giving of temporary notes, and plaintifC 
further and speciflcally dénies the other averments relating to the set-off and 
eounterclaim. 

In the fourth paragraph of Its reply, plaintifC allèges that on December 13. 
1910, at defendant's request, and on its promise to pay at a later specifled 
time, it granted an extension of time upon the second note sued on, according 
to a written mémorandum then signed by the parties and set out in this 
paragraph of the reply ; that this resulted In postponing payment of the sec- 
ond note (çejSeO) from the date of its maturity (January 7, 1911) till February 
20, 1911 ; that on February 17, 1911, at defendant's request, and on its promise 
to pay at a later time agreed on, plaintiff further extended the time for pay- 
ment of the second note in suit from February 20th, as fixed by the flrst ex- 
tension, until March 2, 1911; that défendant refused and still refuses to 
pay such second note in suit; that on the faith of thèse new promises of de- 
fendant the plaintiff did not make demand or protest against the Cooperage 
Company as indorser or its trustée in bankruptcy. Défendant moved to strlke 
the fourth paragraph from plaintiff's reply, and also demurred to the same, 
and both were overruled. Plaintiff then filed a rejoinder to this paragraph, 
admittlng the exécution of the mémorandum of December 13, 1910, but al- 
leging, in substance, that It was induced to sign the same through représenta- 
tions of plaintiff's président that the Cooperage Company "was still in condi- 
tion that it could probably résume business and manufacture the barrels," 
and further that plaintifC's attorneys advised défendant that the exécution of 
the mémorandum would not préjudice its rights, and défendant denied that 
plaintifC failed to protest the notes on the faith of such promises, and said 
that it, défendant, called plaintiff's attention to the necessity of proving 
such claim, and on its refusai to do so défendant made proof of the claim 
against the bankrupt's estate in such a way as to give either plaintiff or de- 
fendant the benefit of such proof "according to the resuit of the Issue in this 
case." The rejoinder contains no déniai of the second extension. Plaintiff de- 
murred to the rejoinder, and the court sustalned the demurrer. The parties 
then announcing readiness for trial, the plaintiff introduced "évidence * * * 
of the transfer and ownership of the notes sued on" ; and, this being ail 
the évidence offered by the plaintiff, it was agreed in open court that it 
"showed such ownership and transfer of said notes to the plaintiff." The de- 
fendant announcing that it had no testimony to offer, the court directed a 
verdict as stated. 

B. G. Williams and Hazelrigg & Hazelrigg, ail of Frankfort, Ky., 
for plaintiff in error. 

John Galvin, of Cincinnati, Ohio, and H. D. McMullen, of Aurora, 
Ind. (McMullen & McMullen, of Aurora, Ind., and Galvin & Galvin, 
of Cincinnati, Ohio, of counsel), for. défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
[1] Examination of the statement will show that this case finally 
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présents but two questions: The first is one of voluntary payment; 
the second, waiver of alleged défenses. Thèse questions concern the 
two promissory notes each for $6,560, which were given by the de- 
fendant to the Cooperage Company, September 7, 1910, to cover 
the price of 4,000 whisky barrels that the Cooperage Company then 
contracted to manufacture and subsequently dehver to the défendant. 
The Cooperage Company was adjudged bankrupt in the following 
November, and so failed to manufacture and deliver thèse barrels. 
Of thèse two notes, the one falUng due in three months was paid by 
défendant at maturity, December 7, 1910, and this payment is made 
the basis of the set-off and counterclaim alleged and alone reHed on 
to escape recovery of the balance admittedly owing on the note sued 
on in the plaintiff's first cause of action. It will be observed that 
this payment was made after the bankruptcy of the Cooperage Com- 
pany, and it is neither alleged nor claimed that défendant was ignorant 
of that fact. True, défendant allèges that prior to the payment 
plaintiff had advised it that the barrels had been stored for défendant 
at Aurora, but this is distinctly denied in the reply. True, also, de- 
fendant _ alleged the existence of an agreement between the Coop- 
erage Company and the plaintiff and défendant, in effect that such 
notes as thèse, including thèse particular notes, were temporary in- 
struments, given for the accommodation of the Cooperage Company, 
and were not to be presented for payment until the barrels to which 
they related were either manufactured and stored at Aurora for de- 
f endant's account, or were delivered to it ; but this, too, was met by 
express déniai. In short, nothing was alleged that tended to excuse 
payment of this note at maturity that was not specifically denied; 
and yet défendant declined to offer évidence in support of any of its 
allégations, and so must be treated the same as if it had not made 
them. Further it was agreed in open court that the plaintiff's évi- 
dence showed transfer of the notes to and ownership thereof in the 
plaintiff. We are mindful of the omission of plaintiff to deny defend- 
ant's allégation that thèse notes were assigned to the plaintiff in 
Aurora, Ind., and also of the rehance of défendant upon a statute of 
Indiana (Burns' Revision of 1908, §§ 9071, 9072, 9073), which, it is 
in substance claimed, denied to plaintiff any better title to or right 
under the notes than the Cooperage Company had; but, if it were 
assumed that a good défense might thus hâve been available, it is hard 
to see how défendant could both pay the note and claim the benefit 
of the défense. 

[2] Although défendant was a corporation of Kentucky, located 
at Frankfort, and of course under the gênerai rule could not be pre- 
sumed to know the law of another state (see, for example, Haven v. 
Foster, 9 Pick. [Mass.] 112, 129, 19 Am. Dec. 353), yet, concededly, it 
had for years been doing business with both the Cooperage Company 
and the plaintiff in Aurora, and so was bound, we think, to take 
nonce of the laws of Indiana (Hill v. Spear, 50 N. H. 253, 261, 9 
Am. Rep. 205) ; and, moreover, in view of such business relations, and 
of the well-known rule requiring a défendant to set up ail the dé- 
fenses it has, it is to be presumed that if défendant had not in fact 
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known of the existence of the Indiana statute at the time it paîd the 
note, it would hâve so alleged ; this was not done, nor is it even sug- 
gested that a mistake of fact concerning knowledge either of the ex- 
istence or the meaning of this statute was made (Norton v. Marden, 
15 Me. 45, 46, 32 Am. Dec. 132). As it seems to us, then, this por- 
tion of the case présents ail the essential characteristics of a voluntary 
payment. As Mr. Justice Bradley said in Lamborn v. County Com- 
missioners, 97 U. S. 181, 185 (24 L. Ed. 926) : 

"A voluntary payment, made with a full knowledge of ail the facts and cir- 
cumstances of the case, though made under a mistaken view of the law, 
cannot be revoked, aud the money so pald cannot be recovered back." 

See, iilso, Utermehle v. Norment, 197 U. S. 40, 56, 25 Sup. Ct. 
291, 49 Iv. Ed. 655, 3 Ann. Cas. 520; Brisbane v. Dacres, 5 Taunt. 
143, 151; Elliott on Contracts, § 1381, and citations. 

[3] We corne next to the second of thèse notes. This note has 
not been paid, and recovery upon it is sought. Bearing in mind what 
has thus far beeh said respecting the allégations of the answer and 
the déniais of the reply, there would remain against the second note 
the défense that the barrels hâve not been delivered. However, it is 
further set up in the reply that upon defendant's requests, and its 
promises to pay at later specifîed times, plaintiff granted it two ex- 
tensions of time respecting the payment of this note. The note as 
delivered was to mature January 7, 1911; and the first request was 
made and granted December 13, 1910, according to a written mém- 
orandum executed on that date, until February 20, 1911. February 
17, 1911, the second request was made and granted, until March 2, 
1911. The paragraph of the reply containing thèse allégations was 
met by a rejoinder admitting the exécution of the mémorandum of 
December 13, 1910, but alleging that défendant was induced to sign 
the same through représentations of plaintiff's président and attor- 
neys, which appear in the statement. We may lay the first extension 
and thèse alleged représentations to one side, for (apart from the 
rule that would ordinarily exclude contemporaneous oral statements), 
the rejoinder contains neither déniai nor allégation concerning the 
second extension ; indeed, the request, promise, and extension, so 
alleged in the reply, were admitted by the défendant, as well by its mo- 
tion to strike out the paragraph as by its demurrer thereto. The 
motion and demurrer were alike overruled ; and hère again is seen the 
efïect of defendant's refusai to oiïer évidence. Under the pleadings 
it must be presumed that défendant was at this time familiar with 
ail the material facts ; if it could waive its défenses, it plainly did so 
hère. The rule is that if one, with full knowledge of facts constitut- 
ing a défense to his note, secures an extension thereof on the faith 
of his promise to pay it upon the new maturing date, he ratifies the 
instrument and so waives his défense. Mr. Justice Matthews had oc- 
casion to state the rule, and the reasons for it, in Fitzpatrick v. Flan- 
nagan, 106 U. S. 648, 660, 1 Sup. Ct. 369, 379 (27 L. Ed. 211): 

"A subséquent promise, with full knowledge of the facts, is certainly équiv- 
alent to an original promise made under slmilar cireumstances ; and no one, 
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actlng with fnll knowledge, can justly say that he bas been decelved by false 
représentations. 'Volentl non fit injuria.' " 

See Kingman & Co. v. Stoddard, 85 Fed. 740, 746, 749, 29 C. C. A. 
413 (C. C. A. 7th Cir.); Doherty v. Bell, 55 Ind. 205, 208; Brown 
V. First National Bank of Indianapolis, 115 Ind. 572, 578, 579, 18 
N. E. 56; Tuttle v. Stovall, 134 Ga. 323, 330, 331, 67 S. E. 806, 20 
Ann. Cas. 168. 

The principle of thèse cases is analogous to that which is usually 
applied to the giving of renewal notes with full knowledge of the 
facts. Griffith v. Trabue, 11 Heisk. (Tenn.) 645, 650; Odbert v. 
Marquet (C. C.) 163 Fed. 892, 899, s. c. affirmed 175 Fed. 44, 99 C. 
C. A. 60 (C. C. A. 4th Cir.); Hogan v. Brown & Co., 112 Ga. 662, 37 
S. E. 880; Franklin Phos. Co. v. Inter. Harvester Co., 62 Fia. 185, 
190, 57 South. 206, Ann. Cas. 1913C, 1247; 1 Daniel, Neg. Inst. (6th 
Ed.) p. 302, and citations. 

Thus, unless we misinterpret the pleadings, Judge Cochran was 
right in directing a verdict for the plaintiff. The notes are dated at 
Frankfort, Ky., are negotiable in form, and payable at a bank in 
Frankfort. They were ofFered in évidence, and, since they were ad- 
mittedly transferred to and owned by the plaintiff, a prima facie case 
was made; this but emphasized the défensive character of the issues 
tendered by défendant and the need of supporting them by évidence. 

The judgment is accordingly affirmed, with costs. 



HARPER V. VICTOR, TJ. S. Marslial, et al. 

(Circuit Court of Appeals, Eighth Circuit. March 30, 1914.) 

No. 4034. 

(SyUahus iy the Court.) 

L CouiîTS (§ 406*) — CorET of Appeals — Powee to Remand. 

Section 15 of the Enabling Act of the State of Oklahoma (Act June 16, 
1906, c. 3335, 34 Stat. 276) provided that ail appeals and writs of error 
taken from the United States Court of Appeals in the Indian Territory to 
the Suprême Court of the United States, or to the United States Circuit 
Court of Appeals of the Eighth Circuit, previous to the admission of Ok- 
lahoma Into the Union, should be prosecuted to final détermination as 
though that act had not been passed, and that in ail cases in which final 
judgment had been rendered in such territorial appellate court In which 
appeals or wrlts of error might hâve been taken or sued out exeept for 
the admission of the state, they might still he taken or sued out and 
prosecuted to the Suprême Court of the United States or to the United 
States Circuit Court of Appeals and there held and determlned, and that 
in either case the Suprême Court of the United States or the United 
States Circuit Court of Appeals, in the event of reversai, should remand 
the sald causes either to the state Suprême Court or other final appellate 
court of the state, or to the United States Circuit or District Court in the 
state, as the case might require. 

Held, that in view of the gênerai power to remand granted tothe United 
States Circuit Court of Appeals by Act March 3, 1891, c. 517, | 10, 26 
Stat. 829, the United States Circuit Court of Appeals for the Eighth Cir- 
cuit had authority to remand to the proper court below any of the cases 

*For otber cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



904 212 FEDERAL REPORTEE 

pending In that court specifled In section 15, when It afBrmed the judg- 
ment or decree therein as well as when it reversed it. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. | 1103; Dec. Dig. 
§ 406.*] 

2. Stattjtes (§§ 181, 183*)— Construction. 

"Tlie reason of the law as indicated by Its gênerai ternis should prevail 
over its letter when the plain purpose of the act will be defeated by strict 
adhérence to its verbiage." 

A statute should receive a rational construction, one that tends to avoid 
or remove the mischief at which it was leveled, rather than one which 
promotes or permits the evil and avoids the accomplishment of the pur- 
pose of its enactment. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. §§ 259, 261, 263; 
Dec. Dig. ii 181, 183.*] 

8. Criminal IiAW (§ 1192*) — Appeal — Mandate — Transmission — Right to 
Enforce. 

A judgment and sentence of the United States Court for the Northern 
District of the Indian Territory had been affirmed by the United States 
Court of Appeals for the Indian Territory and was pending on a writ of 
error In this court when the state of Oklahoma, which embraces the for- 
mer Indian Territory, was admitted to the Union. This court subse- 
quently affirmed both judgments and sent its mandate, which reclted the 
affirmance of the judgments, directed further proceedings according to 
right and justice, and was directed to the Suprême Court of Oklahoma, to 
that court, which transmitted the case and the mandate to the United 
States District Court for the Eastern District of Oklahoma which had 
succeeded, under the enabling act of Oklahoma, to the jurisdiction of the 
United States Court for the Northern District of the Indian Territory. 
The District Court spread the mandate of this court upon its records and 
pursuant to the judgment and sentence affirmed thereby committed the 
défendant to the marshal with directions to deliver him to the keeper of 
the penitentiary that the sentence might be executed. 

Beld, the United States District Court for the Eastern District of Okla- 
homa after its receipt and record of the mandate of this court, which au- 
thentically Informed it of this court's affirmance of the sentence, and of 
its direction that the sentence be executed, had jurisdiction to commit the 
défendant and to exécute the sentence, and the questions whether the 
mandate should hâve been directed to the Suprême Court of Oklahoma or 
to some other court, and whether or not the Suprême Court of Oklahoma 
had Power to transfer the case and the mandate to the United States Dis- 
trict Court for the Eastern District of Oklahoma, were Immaterial after 
the mandate had been received by that court and recorded. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 3231-3240, 
3243 ; Dec. Dig. § 1192.»] 

Appeal from the District Court of the United States for the East- 
ern District of Oklahoma ; Ralph E. Campbell, Judge. 

Pétition for habeas corpus by S. D. Harper against Grant Victor, 
United States Marshal for the Eastern District of Oklahoma, and 
others. From an order denying the pétition, petitioner appeals. Af- 
firmed. 

James S. Davenport, of Vinita, 0kl., for appellant. 
. C. C. Hemdon, Asst. U. S. Atty., of Muskogee, Okl. (D. H. Line- 
baugh, U. S. Atty., of Atoka, Okl., on the brief), for appellees. 

Before SANBORN and CARLAND, Circuit Judges, and RINER. 
District Judge. 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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SANBORN, Circuit Judge. S. D. Harper appeals from an order 
of the United States District Court for the Eastern District of Okla- 
homa, which denied his pétition for discharge on a writ of liabeas cor- 
pus from confinement by the United States marshal under his com- 
mitment to the marshal by that court with directions to deliver him 
to the penitentiary in exécution of a sentence that he be confined 
therein for 4 years and 297 days for a violation of section 5209 of 
the Revised Statutes. Harper had been convicted of the violation 
of this section and had been sentenced by the United States Court 
for the Northern District of the Indian Territory to imprisonment in 
the penitentiary for fîve years therefor on November 4, 1905. That 
sentence had been affirmed on his appeal by the United States Court 
of Appeals for the Indian Territory on September 26, 1907. He 
had sued out a writ of error from this court to the Court of Appeals 
for the Indian Territory, and on April 30, 1909, this court had affirmed 
the judgment of that court and also the sentence of the United States 
Court for the Northern District of the Indian Territory. On July 
14, 1909, this court had sent to the Suprême Court of the state of 
Oklahoma its mandate directed to that court which recited its judg- 
ment of affirmance and commanded that such proceedings be had in 
the case as according to right and justice and the laws of the United 
States ought to be had. The Suprême Court of Oklahoma had by 
its order transferred the case to the United States District Court for 
the Eastern District of Oklahoma, together with the mandate of this 
court, which the District Court spread upon the records of that court, 
and thereupon it deducted 68 days on account of Harper's jail term 
from his original sentence of 5 years, and directed his commitment 
for confinement in the penitentiary during the remaining four years 
and 297 days pursuant to the original sentence which was affirmed. 

The state of Oklahoma was admitted into the Union while this case 
was pending in this court on writ of error on November 16, 1907, 
and the contention of counsel for Harper is: (1) That this court 
had no jurisdiction or authority to remand the case to any court after 
its affirmance of the judgments below; (2) that the Suprême Court 
of Oklahoma had no jurisdiction or authority to transfer the case 
or the mandate to the District Court below ; and (3) that, if this court 
had any authority to remand, it had none to remand to the Suprême 
Court of Oklahoma, but could hâve remanded to the District Court 
below only. The position that this court had no power to remand the 
case to any court after its affirmance of the judgments below, and 
that for this reason this offender must go unpunished, rests upon the 
fact that thé enabling act of Oklahoma (Act June 16, 1906, c. 3335, 
34 Stat. 276) § 15, provides that ail appeals or writs of error taken 
from the Court of Appeals of the Indian Territory to the Suprême 
Court of the United States or to this court previous to the final ad- 
mission of the state of Oklahoma into the Union, shall be prosecuted 
to final détermination as though the enabling act had not been passed 
and that in ail cases in which final judgment has been rendered in such 
territorial appellate court at the time of the admission of the state 
in which appeals or writs of error might be had to the Suprême Court 
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or to this court, except for the admission of such state, such appeals 
or writs of error may still be taken or sued out and prosecuted to 
the Suprême Court or to this court under the provisions of existing 
laws, and that in either case the Suprême Court or this court in the 
event of reversai shall remand the said cases to either the Suprême 
Court or other final appellate court of the state of Oklahoma, or to 
the United States Circuit or District Courts in the state, as the case 
may require. It will be perceived that while this section provides for 
the remanding of the cases specified, one of which is that in hand, 
in every case of a reversai of any judgment below neither that sec- 
tion nor any other part of the enabling act makes any provision for 
the remanding of any of thèse cases in any case in which the judg- 
ment or decree is afifirmed, and it is upon this state of this législation 
that the argument is f ounded that this court has no power to remand 
any of thèse cases in which it affirms the judgment or decree below. 
[ 1 ] The contention is too subtle, ingénions, and critical to be sound. 
Sections 16, l'7, 19, and 20 of the enabling act provided for the dis- 
tribution of ail cases pending at the time of the admission of the 
state in the varions fédéral and territorial courts of the Indian Ter- 
ritory and of the territory of Oklahoma among the United States 
courts in and the state courts of the state of Oklahoma, and their 
subséquent prosecution and further disposition by those courts. Sec- 
tion 10 of the act to establish the United States Circuit Courts of 
Appeals provided that: 

"Whenever on an appeal or wrlt of error, or otherwise, a case coming from 
a District or Circuit Court shall be revlewed and determlned in the Circuit 
Court of Appeals in a case in which the décision of the Circuit Court of Ap- 
peals is final such case shall be remanded to the sald District or Circuit Court 
for further proceedings to be there taken in pursuance of such détermination" 
(Act March 3, 1891, c. 517, 26 Stat 829). 

And the authority granted in this provision is broad and gênerai 
enough to include the case at bar, for this case comes from the United 
States Court for the Northern District of the Indian Territory, al- 
though it comes through the Court of Appeals of that territory. 
Moreover, the évident object of the sections of the enabling act cited 
was to provide for the prosecution, the final décision, and the ex- 
écution of the final judgment or sentence in every case that originated 
in the Indian Territory and was pending at the time of the admission 
of the state of Oklahoma. 

[2] A statute should receive a rational sensible interprétation, one 
which tends to avoid or remove the mischief at which it was leveled 
and to accomplish the object sought by the législative body which 
enacted it, rather than one which promotes or permits the evil and 
avoids the accomplishment of the purpose of the enactment. The 
first sentence of section 15 of the enabling act déclares that cases 
pending in this court on appeal from or on a writ of error to the Court 
of Appeals of the Indian Territory at the time of the admission of 
the state of Oklahoma shall be prosecuted to final détermination, and 
this provision is suificient, when read in the light of the gênerai power 
of this court to remand granted by the act which established it, to 
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sustain the déduction that the Congress intended by thèse acts to grant 
to this court the power to remand to the proper court thé cases speci- 
fied in section 15 in which the judgments were affirmed as well as 
those in which they were reversed. And when it is considered that 
any other construction would nuUify affirmed judgments and decrees 
in such cases and leave reversais only effective, the case falls so far 
within the rule that "the reason of the law, as indicated by its gên- 
erai terms, should prevail over its letter, when the plain purpose of 
the act will be defeated by strict adhérence to its verbiage," that ail 
doubt of its proper interprétation vanishes, ' and our conclusion is 
that this court had full authority on affirmance of the judgments 
against Harper to remand his case to the proper court below for the 
exécution of his sentence. Pickett v. United States, 216 U. S. 456, 
461, 30 Sup. Ct. 265, 54 L. Ed. 566; Church of the Holy Trinity v. 
United States, 143 U. S. 457, 12 Sup. Ct. 511, 36 L. Ed. 226; Lau 
Ow Bew V. United States, 144 U. S. 47, 59, 12 Sup. Ct. 517, 36 L. 
Ed. 340; United States v. Corbett, 215 U. S. 233, 30 Sup. Ct. 81, 54 
L. Ed. 173. 

[3] Counsel for Mr. Harper concèdes that if this court had power 
to remand his case to any court it should hâve remanded it to the 
United States District Court for the Eastern District of Oklahoma, 
but he still contends that that court had no jurisdiction to commit 
him to the marshal and thereby to carry into effect the affirmed sen- 
tence against him because our mandate was directed and sent to the 
Suprême Court of Oklahoma, and because that court had no author- 
ity to transfer the case or the mandate to the United States District 
Court below. Neither of thèse positions is, in our judgment, tenable; 
but we refrain from extended discussion of them because they hâve 
become immaterial. Nothing was required from any court to give the 
court below which, by virtue of the enabling act, had succeeded to 
the jurisdiction of the United States Court for the Northern District 
of the Indian Territory over this case, the power to proceed to issue 
the commitment and to exécute the sentence of that court but authen- 
tic information that this court had affirmed the sentence, had re- 
nounced its jurisdiction by virtue of its writ of error, and had di- 
rected that the sentence be executed. That information was conveyed 
to it by the mandate of this court which, although directed to the 
Suprême Court of Oklahoma, was transferred by that court to the 
court below and spread upon its records before it issued its commit- 
ment. That mandate recited and informed the District Court that 
the judgment and sentence against Harper, as well as that of the 
Court of Appeals of the Indian Territory which affirmed it, had been 
affirmed by this court and that this court had remanded the case with 
directions that the sentence be executed. It gave to that court after 
its receipt and record therein as complète jurisdiction to issue the 
commitment and exécute the sentence as- a like mandate directed to 
that court could hâve given, and there was no error in its dismissal of 
Harper's pétition for a discharge from custody. 

Let the judgment below be affirmed. 
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GRONVOLD V. FEDEBAL UNION SURBTT CO. 

(Circuit Court of Appeals, Elghth Circuit. Marcli 7, 1914.) 

No. 3&80. 

(Syïlabus ty the Court.) 

1. Bonds (§ 20*) — Négligence — Delivebt or Blank Bond. 

A maker who through confidence intrusts, or through culpable négli- 
gence permits to corne, to the custody of a third party, a blank bond or 
promlssory note, or other like instrument, which the third party com- 
plètes by fiUing the blanks and then delivers for a purpose within the gên- 
erai scope and design of the instrument to an innocent obligée or pur- 
chaser who is thereby induced to change his situation to hls légal Injury 
In relianee upon the completed instrument, is thereby eçtopped as against 
Buch obligée or purchaser from denying that he esecuted and delivered 
the completed Instrument to the obligée. 

[Ed. Note. — For other cases, see Bonds, Cent. Dig. § 17; Dec. Dig. 
{ 20.*] 

2. Indemnitt (§ 4*) — Bond — Estoppel to Deny Execution. 

G. signed a printed blank application and a printed blank Indemnity 
bond to a surety company and either intrusted them to or permitted tliem 
to corne to the custody of the cashler of the principal in his bond, who 
caused the blanks to be fllled, and delivered the Instruments to the surety 
company which, in relianee upon them, gave its bond as surety for G.'s 
principal on account of which it suffered a loss for which It sued G. on 
his bond. 

Held, G. was estopped from denying that he esecuted and authorized 
the delivery of the completed bond to the surety company to indemnify it 
against losses on the bond which it executed. 

[Ed. Note. — For other cases, see Indemnity, Cent. Dig. §§ 2-6 ; Dec. Dig. 
§ 4.*] 

In Error to the District Court of the United States for the District 
of North Dakota ; Charles F. Amidon, Judge. 

Action by the Fédéral Union Surety Company against F. T. Gron- 
vold. Judgment for plaintiff, and défendant brings error. Affirmed. 

Edward Engerud, Daniel B. Holt, and John S. Frame, ail of Fargo, 
N. D. (A. E. Coger, of Rugby, N. D., on the brief), for plaintiff in er- 
ror. 

F. C. Massée, of East Grand Forks, Minn. (Arthur J. Stobbart, of 
.St. Paul, Minn., on the brief), for défendant in error. 

Before SANBORN and SMITH, Circuit Judges, and POPE, Dis- 
trict Judge. 

SANBORN, Circuit Judge. This writ of error assails a judgment 
against the défendant below on a bond of indemnity alleged to hâve 
been given by him to the Fédéral Union Surety Company, on the sole 
ground that the court below erred because it denied the defendant's 
motion to instruct the jury to return a verdict for the défendant be- 
cause, as counsel for the défendant claimed, there was no substantial 
évidence that the bond was evér executed and delivered by the de- 
fendant. 

*For other cases see same topic & S ndmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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I. M. McBride was the président, F. T. Gronvold, the défendant, was 
the vice président, and Andy Jones was the cashier of the First Na- 
tional Bank of Rugby. That bank was anxious to become a depository 
for state funds, but could not do so without giving a bond with a 
surety for $10,000 to the state conditioned to hold the state harmless 
from any loss by reason of the failure of the bank to repay the deposits 
which it might receive from the state. The plaintifï made it a condi- 
tion of executing such a bond as surety for the bank that the bank 
should give a bond to it with sureties satisfactory to it for the same 
amount conditioned to indemnify it against ail loss that might resuit to 
it by reason of its exécution of the bond to the state. Thereupon the 
bank delivered to the surety company an application for its exécution 
as surety of the bank's bond to the state which contained a covenant 
of indemnity and an oath of the value of his property each purporting 
to be signed by the défendant, F. T. Gronvold. At the same time the 
bank delivered to the surety company a bond conditioned to indemnify 
it against any loss on account of its exécution of the bond to the state. 
This indemnity bond purported to be signed and executed by the bank 
by F. T. Gronvold and I. M. McBride. The application and the in- 
demnity bond bore the date of December 30, 1907, were fair on tKeir 
faces, disclosed no defect or défense, and in reliance upon them the 
surety company on January 7, 1908, executed its bond to the state as 
surety for the bank. Subsequently the bank defaulted, the state se- 
cured a judgment against the surety company on its bond, which the 
latter paid, and this is a suit by the surety company to recover of 
Gronvold the amount it thus lost on the indemnity agreements to which 
his name appeared to be attached. The sole issue was : Did Gronvold 
sign and deliver the application and the bond to the surety company ? 

H. J. Sannan testified that he had been assistant cashier of the bank 
for a part of four years just preceding December 30, 1907, while Gron- 
vold had been a depositor with the bank, that he had received and 
cashed many checks drawn by Gronvold, had examined and become 
familiar with his signature, that he knew it when he saw it, that the 
two signatures on the application, one to the covenant of indemnity and 
the other to the value of his property, were the genuine signatures of 
Gronvold, and that the signature of F. T. Gronvold on the bond of in- 
demnity was also his genuine signature. He also testified that on De- 
cember 30, 1907, after he had ceased his services with the bank, he 
was called to it by Andy Jones, the cashier, who presented to him the 
printed application which bore the two signatures of Gronvold and 
requested him to fill the blanks therein, which he did, that at the same 
time Jones presented to him the printed bond which bore the sig- 
natures of Gronvold and McBride, and requested him to fill the blanks 
in and complète that instrument, that he did so, and that at the same 
time Jones executed it on behalf of the bank, as its cashier. The blanks 
which were filled by Sannan consisted chiefly of places for names and 
amounts. Gronvold testified that he had signed other bonds for the 
bank, one to the state for the safe-keeping of its deposits and one for 
the safe-keeping of deposits of funds of the county. When shown the 
application and the two signatures F. T. Gronvold upon it, he testified : 
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"Those signatures look like my signature, but I never signed any ap- 
plication for indemnity for the Fédéral Union Surety Company. 
* * * I had never to my knowledge ever signed an instrument in 
blank for that Company." When shown the bond and the signature F. 
T. Gronvold thereon he testified: 

"It looks some like my signature. If it were net for the fact that I know I 
never knowingly signed such a document, I would hâve to say it looks so 
mueh like my signature It might be my signature. * • • " 

He testified that he refused a request of Jones, the cashier, to sign 
some indemnity bond before Christmas, and he finally testified : 

"I hâve never signed Exhibit B (the bond). I do not know if Exhibit B was 
the document he showed to me. He showed me an application there, a sure- 
ty Company application, and wanted me to sign. That is the only reeollection 
I hâve of the surety company's bond, and after reading that over I told him 
I would not sign it." 

The question for détermination in this court is not the prépondér- 
ance or the sufficiency of the évidence ; it is whether or not there w^as 
any substantiel évidence to sustain a finding of the jury that Gronvold 
exQ,cuted and delivered the application and the bond. The testimony 
of Sannanis clear, direct, and unimpeached that Gronvold's signatures 
on thèse instruments were genuine and that the printed instruments 
ivere in the possession of Andy Jones, the cashier of the bank, with 
the blanks for the names and amounts unfilled on December 30, 1907, 
and Gronvold's testimony indicates that Jones was the officer who at- 
tended to the business of procuring necessary bonds for that institu- 
tion. Hère is substantial évidence to sustain the finding of the jury 
that Gronvold signed the printed blank application and the printed 
blank bond and that they were in the custody of the cashier of the 
bank, the ofiîcer who attended to procuring bonds for the bank on De- 
cember 30, 1907, when they bear date. The jury was therefore war- 
ranted in finding, and it undoubtedly did find, those facts, and in the 
further discussion of this case they must be taken as established. This 
conclusion, together with the blank instruments themselves, présents 
substantial évidence not only that he signed them, but that he signed 
them for the purpose of indemnifying the surety company against 
losses on its bond and to induce it to exécute its bond, and that he 
knew, or was estopped by his acts and omissions from denying that he 
knew, that it was the Fédéral Union Surety Company and no other that 
was to be indemnified thereby and induced to exécute its bond. The 
printed application contained just above Gronvold's first signature the 
following covenant without any blank whatever in it : 

"In considération of the Fédéral Union Surety Company executing the bond 
for which the above-named appllcant bas applied, or any other bonds for 
which said applicant may hereafter apply, I hereby covenant and agrée to 
indemnity and keep indemnified said company from and against any and ail 
loss, cost, damages and expenses of every kind and nature which may be sus- 
tained or incurred by said company by reason or in conséquence of the exécu- 
tion of any of said bonds." 

The printed bond, omitting ail writing inserted in the blanks, con- 
tained the following : 
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"THis agreement witHesseth: That whereas, we, the undersigned, hâve re- 
quested the Fédéral Union Surety Company, a corporation organized under 
the laws of the state of Indiana (hereinafter called the company) to slgn and 
exécute a certain bond or undertaklng, * * » référence to which is here- 
by made for the purpose of certainty, and a copy of which instrument is or 
may be hereto attached ; and whereas, the company has signed and executed, 
or is about to sign and exécute the said instrument upon condition of the ex- 
écution and delivery hereof, and upon the security and indemnity hereby and 
herein provided : 

"Now, therefore, in considération of the exécution of said bond, and the 
sum of one dollar in haud paid to us hy the company, the receipt whereof is 
hereby acknowledged, we, the undersigned, hereby covenant and agrée witb 
the company, Its successors and assigns, in manner foUowing: * • * 
That we will at ail times indemnify and keep Indemnlfled the company, and 
hold and save It harmless from and against any and ail demanda, liabilities 
and expenses of whatsoever kind or nature including counsel and attorney's 
fées, which it shall at any time sustain or incur by reason or in conséquence 
of having executed the said instrument ; and that we will pay over, reimburse 
and make good to the company, its successors and assigns, ail sums and 
amounts of money which the company or Its représentatives shall pay or 
cause to be paid, or become liable to pay, under its obligation upon said in- 
strument, or as charges and exi)enses of whatsoever kind or nature, Including 
counsel and attorney's fées, by reason of the exécution thereof, or in connec- 
tion wlth any litlgation, investigation or other matters connected therewith ; 
such payment to be made to the company as soon as It shall hâve become 
liable therefor, whether or not it shall hâve paid out said sum or any part 
thereof." 

It was the duty of Gronvold to read the blank instruments which 
he signed and either placed or permitted to be placed in the custody 
of the cashier of the bank, for the printing in thèse blank instruments 
thus signed specified the plaintiff by its name and were clearly calcu- 
lated to induce action by it. If he read thèse instruments he knew that 
they contained covenants to indemnify the Fédéral Union Surety 
Company by name against any loss it might incur by executing any 
bond that might be specified therein after the blanks were filled, and 
if he did not read them he was guilty of such culpable négligence that 
against the innocent obligée in thèse instruments who has been in- 
duced thereby to sign the bond of the bank as surety and to suffer the 
losses for which it sues, he is estopped from denying what he must 
hâve learned if he had read them. Glenn & Pryce v. Statler, 42 lowa, 
107, 110. 

[1] It is a settled and salutary rule of law that a maker who 
through confidence intrusts, or through culpable négligence permits to 
go, to the custody of a third party a blank bond or promissory note, 
or other like instrument, which the third party complètes by filling 
the blanks and then delivers for a purpose within the gênerai scope 
and design of the instrument to an innocent obligée or purchaser, who 
is thereby induced to change his situation to his légal injury in re- 
liance upon the completed instrument, is thereby estopped as against 
such obligée or purchaser from denying that he executed and de- 
hvered the completed instrument to the obligée or purchaser. Angel 
V. N. W. Mutual Life Ins. Co., 92 U. S. 330, 339, 23 L. Ed. 556; 
Pence v. Arbuckle, 22 Minn. 417, 421 ; Burson v. Huntington, 21 
Mich. 415, 432, 434, 435, 4 Am. Rep. 497; Van Duzer v. Howe, 21 
N. Y. 531, 535, 536; Dair v. United States, 16 Wall. (83 U. S.) 1, 4, 
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S, 21 L. Ed. 491 ; Bank of Pittsburgh v. Neal, 22 How. (63 U. S.) 96, 
107, 108;* Davidson v. Lanier, 4 Wall. (71 U. S.) 447, 457, 18 L. Ed. 
Z77; Ingham v. Primrose, 7 C. B. (N. S.) 82; Schultz v. Astley, 2 
Bing. (N. C.) 544, 29 English Common Law, 414 ; First Nat. Bank of 
Wilkesbarre v. Barnum (D. C.) 160 Fed. 245, 250; Violett v. Patton, 
5 Cranch, 142, 3 L. Ed. 61 ; Russel v. Langstaffe, 2 Doug. 514; Mon- 
tague V. Perkins,-22 Eng. Law and Equity Reports, 516; Putnam v. 
Sullivan, 4 Mass. 45, 3 Am. Dec. 206 ; Mauran v. Lamb, 7 Cow. (N. 
Y.) 174. 

[2] The gênerai scope and design of the application and the bond 
appeared from their printed parts when Gronvold signed them. It 
was to indemnify the Fédéral Union Surety Company, which was 
specifically named therein, against loss on a bond or bonds to be de- 
scribed in writing in the blanks in the instruments or by the bond at- 
tached thereto, and after thèse instruments were completed they were 
delivered for a purpose within their scope and design. The f acts that 
Gronvold signed them, that he had signed other bonds for the bank, 
that this blank bond was signed by McBride, the président, and by 
Gronvold, the vice président, of the bank and was in the posses- 
sion of the cashier who gave attention to the procuring of the bonds 
for the bank, constitute substantial évidence to sustain the jury in 
finding that the bond and the application which accompanied it were 
intrusted to the cashier by Gronvold with authority to fiU the blanks 
and deliver them to the surety company, and, even if he did not so 
intrust thèse instruments to the cashier, nevertheless they were in 
Gronvold's possession when he signed them, and his négligence in 
permitting them to go from his possession without canceling his sig- 
nature in the absence of proof of their abstraction from him by theft, 
force, or fraud, which are never presumed, was such culpable nég- 
ligence as to warrant the verdict on the ground that as against an 
innocent obligée in the bond he was estopped from denying that he 
had executed and authorized the delivery of the completed instru- 
ments. 

There was therefore no error in the refusai of the court to instruct 
the jury for the défendant, and the judgment below must be affirmed. 

SMITH, Circuit Judge, concurs in the resuit. 



NELSON V. MARTINSON. 

(Circuit Court of Appeals, Eighth Circuit March 19, 1914.) 

No. 3932. 

Masteb and Servant (§ 286*) — Action for Injuby to Servant — Négligence 
OF Fellow Servants — Question for Jury. 

In an action by an employé against a contracter for the construction of 
a building to recover for a Personal Injury caused by the breaking down 
of a ruuway built by the carpenters on the sloping side of the roof, over 
which plaintifC was wheeling concrète for use by other workmen, the évi- 
dence ?ieW sufficient to warrant the submlssiou to the jury of the ques- 

•For other cases see same topie & | numbeb in Dec. £ Am. Dlgs. 1907 to date, & Rep'r Indexes 
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tlon whether the building of the runway was left to the workmen gen- 
erally, so that Its defective construction was due to the négligence of fel- 
low servants of plaintiff, or whether défendant had taken it ont of thelr 
hands by directing the carpenters to do it and assumed the responsibility 
for its being reasonably safe for the use of the other employés. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 1001, 
1006, 1008, 1010-1015, 1017-1033, 1036-1042, 1044, 1046-1050; Dec. Dig. 
f 286.*] 

In Error to the District Court of the United States for the District 
of South Dakota; James D. Elliot, Judge. 

Action at law by Anton Martinson against J. B. Nelson. Judgment 
for plaintiff, and défendant brings error. Affirmed. 

Morton Barrows, of St. Paul, Minn., for plaintiff in error. 
Philo Hall, of Brookings, S. D. (Hall, Alexander & Purdy, of Brook- 
ings, S. D., on the brief), for défendant in error. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

SMITH, Circuit Judge. This was a suit by Anton Martinson, here- 
after called the plaintiff, against J. B. Nelson, hereafter called the de- 
fendant, to recover damages for personal injuries. It resulted in a 
verdict for the plaintiff, and the défendant sued out this writ of error. 

While the défendant had preserved numerous exceptions at the 
trial, he has submitted the case substantially upon the sole question of 
whether his motion for a directed verdict should hâve been sustained. 
This being the only question for considération, it requires a somewhat 
detailed statement of the facts, assuming, however, that on ail disputed 
questions the jury found for the plaintiff. 

The défendant had the contract for building a new courthouse for 
the county of Brookings in South Dakota at the city of Brookings. 
This courthouse was of substantially fireproof construction. The de- 
fendant did not live at Brookings but went there often during the early 
stages of the work and less frequently thereafter. Oscar Johnson, a 
carpenter by trade, was the defendant's gênerai foreman in charge of 
the construction of the building. He had under him various bodies 
of workmen, carpenters, brick masons, stone masons, plasterers, and 
common laborers. The principal work of the carpenters before the 
finishing of the building commenced was in building false work and 
scaffolds for the concrète workmen and bricklayers and inserting, if 
not constructing, window and door frames. The entire work was 
completed up to the roof which was to be of concrète. About three- 
fourths of this concrète was on and the portion at the southeast corner 
of the building was yet to be placed. The east side of the roof as 
planned sloped down from the dôme to the edge of the roof at the 
rate of three inches of fall to a foot of horizontal distance. At the 
edge of the roof was a low parapet. It was necessary to construct 
a scaffold or runway along this roof and within a few fect of the east- 
ern edge from north to south to carry material for the unfinished por- 
tion of the roof. The gênerai foreman directed Evan Anderson, one 
of the carpenters, to take charge of the construction of this runway. 

•For other cases see same topic & § numbeb in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
212 F.— 58 
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He did so by constructing first a séries of brackets on the roof at a 
distance of about eight feet apart upon which to lay planks. Thèse 
brackets were constructed by taking lumber two inches thick, eight 
or ten inches wide, and seven feet long and resting the west end upon 
the roof. A similar pièce of lumber stood upright at the end of each 
of thèse horizontal pièces, the width of the uprights extending from 
north to south, and three or four spikes were then driven through this 
end pièce of the bracket into the end of the horizontal pièce. As the 
roof fell three inches to a foot, in seven feet it would fall 21 inches, 
and, as it was necessary for the end pièce to extend at least as high as 
the top of the 8 or 10 inch horizontal pièce, the end pièces must hâve 
been from 29 to 31 inches in height. It appears that the spikes used 
were 16 penny spikes, which are 3^^ inches in length, so that they pen- 
etrated the ends of the horizontal pièces slightly more than one inch 
and a half. There was no diagonal pièce from the lower part of the 
upright to the horizontal pièce in thèse brackets. Owing to the sloping 
character of the roof, the horizontal pièce at the west end rested upon 
a Une substantially as ail lines are without width, and the same is true 
of the upright which supported the horizontal pièce. It was thus pos- 
sible for either end of the bracket to slide upon the roof. The method 
used is frequently applied in the construction of scaffolds, but there 
are other and more secure ways of accomplishing the same thing. If 
the end pièce was eut to fit under the horizontal pièce, there would be 
no possibility of its breaking down from the shortness of the spikes 
or the like, and if the upright pièce had in its width extended from 
east to west, and had lapped over upon the horizontal pièce, spikes 
would hâve held far more firmly than driven into the ends of the hori- 
zontal pièces. Upon the completion of the brackets 4 parallel planks 
2x10 inches were laid upon them, thus making a runway about 40 
inches wide. The plaintiff helped to carry some of the lumber to the 
place where this runway was erected for use by the carpenters in its 
construction, but he dénies that he took any part whatever in the actual 
construction. On the following day the plaintifï was assigned to aid 
in the laying of the concrète upon the balance of the roof. The con- 
crète was mixed upon the ground, put into a wheelbarrow, carried 
up an elevator to the roof, then along this runway to the place where 
it was needed. Each wheelbarrow load of concrète weighed about 
300 pounds, and the plaintifï himself weighed about 180 pounds. As 
he was wheeling such a load, the runway gave way, when the bottom 
of one of the uprights slid down the roof some inches, the runway it- 
self gave down, and the plaintiff was thrown over the parapet to the 
ground beneath, a distance of about 40 feet, and as a resuit was 
severely injured. An examination of the runway immediately follow- 
ing the accident showed that the spikes were partially pulled out of 
the horizontal pièce. 

It is contended by the défendant that the plaintiflF was the fellow 
servant of the carpenters who built the runway, and the master is not 
liable for any négligence that the carpenters may hâve displayed in its 
construction. 



NELSON V. MAETINSON 915 

The jury had a right to find under the évidence that the plaintiff 
had no part whatever in the construction of the runway except to carry 
material to the vicinity for use by the carpenters. 

The doctrine that the master is not Hable for an accident the resuit 
of the neghgence of a fellow servant of the party injured dates back 
in this country to 1841, when it was first announced by the Suprême 
Court of South Carolina in Murray v. South Carolina Railroad Co., 
1 McMul. 385, 36 Am. Dec. 268. The same doctrine was announced 
the following; year in Massachusetts in Farwell v. Boston & Worcester 
Railroad Co., 4 Metc. (Mass.) 49, 38 Am. Dec. 339. It was first an- 
nounced in England in Hutchinson v. York, Newcastle & Berwick 
Railway Co., 5 Exch. R. 343. See Chicago, Milwaukee & St. Paul 
Railway Co. v. Ross, 112 U. S. 377, 5 Sup. Ct. 184, 28 L. Ed. 787. 
Since thèse décisions there hâve been a vast number of cases before 
the courts upon this subject, and, as a matter of common law, the doc- 
trine may now be said to be as firmly established as any rule known 
to it. 

There is, however, a distinct tendency to the abolition of this doc- 
trine by modem législatures. This is illustrated by the Employers' 
Liability Act of April 22, 1908, §§ 1, 2, and 4, c. 149, 35 Stats. 65 (U. 
S. Comp. St. Supp. 1911, pp. 1322, 1323), and by numerous statutes in 
the several states abolishing the rule as applied to railroad employés 
and other statutes abolishing it as to those employed in mines. No 
such amendment of the common law with référence to buildings like 
the courthouse in question had been passed in South Dakota at the 
time of this action, and we will therefore détermine this case accord- 
ing to the common law; but admonished, as we are, that the common 
law on this subject is being greatly modified by législation, this cannot 
be regarded as a proper time to extend the doctrine beyond where it 
bas been heretofore applied. The law of fellow servants will be en- 
forced where not repealed just as it is without, however, extending it 
to classes of cases not heretofore covered by it. 

Attention must first be called to the fact that the doctrine as to 
fellow servants is not based upon any négligence, actual or imputed, 
of the party injured. It is based essentially upon the doctrine of the 
assumption of risk. Northern Pacific Railway Co. v. Dixon, 194 U. 
S. 338, 24 Sup. Ct. 683, 48 L. Ed. 1006; Chicago, Milwaukee & St. 
Paul Ry. Co. v. Ross, 112 U. S. 377, 5 Sup. Ct. 184, 28 L. Ed. 787; 
American Car & Foundry Go. v. Uss, 211 Fed. 862, 128 C. C. A. 240. 
A striking feature of this doctrine is that the very négligence of one 
employé which gives a cause of action to a third party against his 
principal would not give a cause of action by a coemployé against 
the same principal. Thus the employer has imputed tô him as négli- 
gence, in a suit brought by a third party, what would not be imputed 
to him in a suit by a coemployé of the party actually guilty of the nég- 
ligence. The coemployé thus injured is deemed to hâve assumed the 
risk of the injury by his fellow servant. 

It is the gênerai duty of the master to exercise ordinary care to 
furnish an employé a reasonably saf e place in which to work and rea- 
sonably saf e appliances with which to do the work. 
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We do not deem ît necessary to stop to discuss the question whether 
the runway was a place or an appliance. 

In gênerai the duty thus incumbent upon the master is known as a 
nondelegable one. It is held, however, that the master may fumish 
reasonably safe materials for use by his servants in the construction 
of scaffolds and the like necessarily used in the progress of their work, 
and will not be liable if they or some of them are négligent in the 
manner in which such conveniences are constructed. 

In Kimmer v. Webber, 151 N. Y. 417, 45 N. E. 860, 56 Am. St. 

Rep. 630, it is said : 

"When a gang of masons are engagea In plastering or polntlng a room, the 
construction of proper platforms or places upon which to stand, while doing 
the worlî, is one of the détails of the business that is generally left to the 
workmen themselves. ïhe master may, it is true, talte this out of their hands 
and assume to do it himself, and in tliat case he would be bound to furnish 
an appliance reasonably safe and suitable for the purpose." 

The question hère is, in substantially the language of the Court of 
Appeals of New York, whether the master took the matter of this run- 
way out of the hands of the workmen generally and undertook to do 
it himself by his carpenters. There was sufficient évidence that he 
did so to warrant the submission of the question to the jury. Austin 
Manufacturing Co. v. Johnson, 89 Fed. 677, 32 C. C. A. 309; Chambers 
V. American Tin Plate Co., 129 Fed. 561, 64 C. C. A. 129; Conner v. 
Pioneer Fire-Proof Construction Co. (C. C.) 29 Fed. 629; National 
Refining Co. v. Willis, 143 Fed. 107, 74 C. C. A. 301 ; Beattie v. Edge 
Moor Bridge Works (C. C.) 109 Fed. 233 ; Elliott v. Sawyer, 107 Me. 
195, 77 Atl. 782 ; Coughtry v. Globe Woolen Co., 56 N. Y. 124, 15 Am. 
Rep. 387; Bartlett-Hayward Co. v. State, 120 Md. 1, 87 Atl. 499; 
Richards v. Riverside Iron Works, 56 W. Va. 510, 49 S. E. 437; 
Ehlen V. O'Donnell, 205 111. 38, 68 N. E. 766; Chicago & Alton R. Co. 
V. Maroney, 170 111. 520, 48 N. E. 953, 62 Am. St. Rep. 396; Chicago 
& Alton R. Co. v. Scanlan, 170 111. 106, 48 N. E. 826; Wilson v. Mon- 
mouth Pottery Co., 150 111. App. 477; Sims v. American Steel-Barge 
Co., 56 Minn. 68, 57 N. W. 322, 45 Am. St. Rep. 451 ; Combs v. Roun- 
tree Construction Co., 205 Mo. 367, 104 S. W. 77; Cadden v. American 
Steel-Barge Co., 88 Wis. 409, 60 N. W. 800; Wnek v. Superior Ship- 
building Co. (Wis.) 134 N. W. 1053 ; Henry v. Kaw Boiler Works, 87 
Kan. 571, 125 Pac. Q ; Allison v. Stivers, 81 Kan. 713, 106 Pac. 996; 
Kansas City Car & Foundry Co. v. Sawyer, 7 Kan. App. 146, 53 Pac. 
90; Penson v. Inland Empire Paper Co., 73 Wash. 338, 132 Pac. 39; 
Marks v. Hurley Mason Co., 7Z Wash. 437, 131 Pac. 1122; McNamara 
v. MacDonough, 102 Cal. 575, 36 Pac. 941; Texas Co. v. Strange 
(Tex. Civ. App.) 154 S. W. 327 ; Texas Co. v. Strange (Tex. Civ. App.) 
132 S. W. 370. 

It follows that the judgment must be affirmed. 
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PARKER V. SHERMAN. 

(Circuit Court of Appeals, Second Circuit. March 10, 1914.) 

No. 01. 

1. Bankruptct (§ 287*) — Préférences — Fobm of Remedy. 

Property transferred by a bankrupt, se as to efifect a préférence, or its 
value, may be recovered by a suit in equity. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 111 1 47 ; Dec. 
Dig. § 287.»] 

2. Bankruptct (§ 165*) — Préférences Voidable — Tbansfeb of Property. 

That the proceeds of a transfer of property by a bankrupt were appUed 
on a debt due the government did not prevent a recovery of the goods or 
their value, as, under Bankr. Act July 1, 1898, c. 541, § 64, 30 Stat. 563 
(U. S. Comp. St. 1901, p. 3447), there are four classes of payments to be 
made before the government is paid. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 259, 260, 266 ; 
Dec. Dig. i 165.*] 

3. Bankruptcy (§ 166*) — Préférences Voidable — Intent of Parties. 

Under Bankr. Act July 1, 1898, c. 541, § 67e, 30 Stat. 564 (U. S. Comp. 
St. 1901, p. 3449), providing that transfers of property by a bankrupt 
within four months prier to the filing of the pétition with intent to hin- 
der or defraud creditors shall be void except as to purchasers "in good 
faith" and for a présent fair considération, that a fuU and fair price was 
paid for the goods transferred would not alone sustain the transfer in the 
absence of good faith. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §| 250-253, 255- 
258 ; Dec. Dig. § 166.*] 

4. Bankeuptct (§ 166*) — Préférences Voidable — Intent or Parties. 

An assistant postmaster, who had embezzled funds of the Post Office 
Department and who also kept a store, shortly before his bankruptcy 
gave the postmaster, who was llable to the government for the amount of 
the embezzlement, a bill of sale of the fumiture and a chattel mortgage 
on the stock of goods. He then negotlated a sale of the goods to défend- 
ant, who was a Personal friend of the postmaster and knew of the défal- 
cation, the postmaster's llability, that the assistant postmaster had not 
sufficient funds to make the défalcation good, and who inquired as to liens 
on the property of a lawyer who knew ahout the blU of sale and chattel 
mortgage. The goods were removed in the nighttime by a little traveled 
road, and the cost of the removal paid by the postmaster. The entire 
purchase price was paid to the government, reducing its claim against the 
postmaster. Held, that défendant must hâve known of the postmaster's 
mortgage, and that the proceeds of the sale were to be paid to the gov- 
ernment, for the postmaster's benefit, thus hindering and delaying other 
creditors of the assistant postmaster, and henee his purchase was not in 
good faith. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 250-253, 255- 
258 ; Dec. Dig. § 166.*] 

Appeal from the District Court of the United States for the Dis- 
trict of Vermont. 

This cause cornes hère on appeal from a decree of the District 
Court, District of Vermont, adjudging that the transfer of a stock 
of goods from the bankrupt to défendant was null and void and giving 
judgment to plaintiff against défendant for $1,430.57 with interest 
and costs. 201 Fed. 155. Decree sustained. 

•For other cases see same topic & S numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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T. W. Moloney, of Rutland, Vt., and G. W. Platt, of Poultney, Vt., 
for appellant. 

S. E. Everts and C. E. Parker, both of Granville, N. Y., for ap- 
pellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. [1] The suit was in equity, and dé- 
fendant, under properly reserved exceptions, contends that it cannot 
be maintained, because complainant bas an adéquate and sufficient 
remedy at law. The case is on ail fours with the one before us in 
Parker v. Black, 151 Fed. 18, 80 C. C. A. 484, where, in order that 
uniformity in bankruptcy practice in the several circuits might be 
secuied, we foUowed the décisions of two other Circuit Courts of 
Appeals, although inclined, had it been a new question, to take a 
différent view. 

As found by the District Court, one Allen was postmaster in Gran- 
ville, N. Y. ; he gave the required bond to the government. Owens, 
the bankrupt, was assistant postmaster and a résident of Granville, 
where he kept a store in which the post office was located ; he gave 
no bond. It was generally known in Granville that he was financially 
embarrassed. He embezzled funds belonging to the Post Office De- 
partment, amounting to $2,800, was arrested late in the fall of 1910, 
and released on bail. Allen as a bonded officer was, of course, liable 
to the government for the amount of money thus embezzled. On De- 
cember 9, 1910, Owens gave to Allen a bill of sale of certain furniture, 
etc., that was exempt from attachment and also a chattel mortgage on 
his stock of goods. About that time there were several conférences 
between Owens and some of his creditors, including the officers of 
both the banks in Granville, as to raising more money. Both Allen 
and Owens consulted counsel before and after the giving of the bill 
of sale and chattel mortgage, and on the day following the last con- 
sultation (December 13th) Owens went to Poultney, Vt., and pro- 
posed to défendant Sherman to sell the latter his entire stock of 
goods at 50 per cent, of their cost price. Sherman told him he would 
take the goods if, upon conférence with counsel, he found everything 
to be free from liens. Défendant then went to Granville, consulted 
a lawyer, and then informed Owens that he would take the goods on 
the terms offered and would come to Granville to work on the in- 
ventory. This he did, and two daj's later the goods, except some 
which he did not care to take, were removed from Granville and de- 
livered to him at Poultney. He at once gave his check for upwards 
of $1,400, the purchase price, to Owens. This was ail that the goods 
were woi-th. The stock of goods thus bought comprised substantial- 
ly ail the bankrupt's assets ; his indebtedness exceeded $7,000 besides 
the amount of the défalcation. Immediately after the delivery of 
the goods, an involuntary pétition in bankruptcy was filed against 
Owens, plaintiff was subsequently appointed trustée and brought this 
suit to set aside the transfer and recover the goods or their value. 

Owens promptly cashed the check and turned over the entire pro- 
ceeds to the government in part payment of the défalcation. To that 
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extent the daim of the government against Allen was reduced. The 
défendant and Allen were personal f riends, frequently boarding at the 
same hôtel and visiting each other. 

It is contended that the sale of the goods was a violation of the 
statute of New York or of Vermont, depending upon the circiim- 
stance that it was consummated in one state or the other. That 
branch of the controversy need not be considered. 

[2] If is also contended by the appellant that there can be no re- 
covery because the goods, or rather their actual cash value was ail 
turned over to the government, which has thus received what as a 
preferred créditer of Owens, it would hâve received had this estate 
been administered in the bankruptcy court, and that therefore as to 
the other creditors, the transfer was not preferential. This contention 
is unsound, what dividend the government would hâve received in 
bankruptcy proceedings cannot be told. Under section 64 of the 
Bankruptcy Act there are four classes of payments to be made out of 
the estate before the government receives anything. 

[3] Much is made in argument of the finding of the District Court 
that the price paid for the goods was a full and fair considération 
for them. But that circumstance alone is not sufficient. As pro- 
vided in section 67e, the purchase must be not only "for a présent 
fair considération," but also "in good faith." Of the cases cited by 
appellant: In Cook v. Tullis, 18 Wall. 332, 21 L. Ed. 933, the court 
says such a transaction may be upheld "provided such dealing (the 
sale of bankrupt's property for a fair considération) be conducted 
without any purpose to defraud or delay his creditors." In Sawyer 
V. Turpin, 91 U. S. 120, 23 L. Ed. 235, the transfer was made, "not 
with the purpose of defeating the section which provides for the 
ratable distribution of the property which the act undertakes to 
efïect." In Stewart v. Platt, 101 U. S. 731, 25 L. Ed. 815, the court 
says "we hâve a strong conviction * * * that the transaction 
* * * was without any fraudulent purpose." In Bernhisel v. Fir- 
man, 22 Wall. 170, 22 L,. Ed. 766, the facts are quite différent from 
those in the case at bar. 

[4] The défendant testified that he had no knowledge of the bank- 
rupt's financial condition except that he was embarrassed. We con- 
cur, however, with Judge Martin in the conclusion that his informa- 
tion as to the situation was much more complète. He knew of the 
défalcation and that his friend Allen would be obliged to make it good 
to the government; he knew that Owens had not sufficient funds to 
make good to Allen. He came to Granville to make inquiries of a 
lawyer, McCormick, as to what liens if any there were on the prop- 
erty ; McCormick knew ail about the bill of sale and the chattel mort- 
gage to Allen. We hâve no doubt défendant was informed of this 
situation, and it is inconceivable that while it continued he would buy 
the goods covered by the mortgage for hard cash. He must bave 
known that therç was some reason for changing the arrangement, so 
that Allen, bis friend, would give up ail claim under the mortgage, 
provided défendant would buy the goods. The goods were removed 
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in the nighttime by a road but little traveled; défendant said the 
sleighing was better on that road ; and Allen paid for the removal. 

We are satisfied that the whole performance was a scheme con- 
tocted between défendant and Allen to get Owens' goods turned into 
cash through defendant's purchase, the cash to be used to reduce the 
government's loss, and therefore to that extent to reduce its claim 
against Allen; défendant knowing that Owens was insolvent and 
that Owens' intent and purpose was to hinder and delay his other 
creditors by turning the entire proceeds of the goods over to the gov- 
ernment. We think the purchase was not "in good faith." 

Decree sustained with costs. 



In re MILLER. 

(Circuit Court of Appeals, Second Circuit March 10, 1914.) 

No. 159. 

1. Bankkuptct (I 414*) — Objections to Dischaeqe — Btjkden of Pboof. 

Creditors objecting to a bankrupt's discharge had tlie burden of prov- 
Ing the alleged concealment of property and failure to keep books with in- 
tent to conceal his condition, and a discharge should not be refused on 
suspicion uniess the objections were sustained by évidence satlsfaetory to 
the court. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 720-722 ; Dec. 
Dlg. § 414.*] 

2. Bankbuptct (§ 408*) — Refusai, of Dischabge — Failuee to Account foe 

ASSETS. 

Where a bankrupt four years before bankruptcy sold his business to a 
créditer for the amount of the indebtedness and $385 in cash and there- 
after worked on a salary of $10 or $15 a week, being out of employment 
a part of the time, his failure to account for such $385 did not justify the 
refusai of a discharge, as it was reasonable to assume that he spent it 
for his support. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. §§ 732-736, 759, 
762, 763; Dec. Dig. § 408.*] 

3. Bankeuptcy (§ 408*) — Refusal of Dischaege — Failuee to Account foe 

ASSETS. 

That a bankrupt's sister, who some time prier to the bankruptcy en- 
gagea in the same business in whleh the bankrupt had been engaged, did 
not conduct the business herself, but employed the bankrupt on a salary, 
did not indlcate that the bankrupt was In fact carrying on the business In 
his sister's name, in the absence of any showlng that he shared in the 
profits. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 732-736, 759, 
762, 763 ; Dec. Dig. § 408.*] 

4. Bankeuptcy (§ 408*) — Refusal of Dischabge — Failube to Account fob 

Assets. 

Where a bankrupt's sister prior to the bankruptcy, havlng $600 to $700, 
engaged In the business in which the bankrupt was formerly engafted, of 
purchaslng photographers' used plajes, cleaning them, and reselling them, 
the sale of the business over two years thereafter for $1,750 did not show 

•For other cases see same toplc & S numeeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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that the bankrupt was In fact carrylng on the business In her name, as 
the profits, if not spent, might hâve aggregated $400 In a year. 

[Ed. Note.— For other caess, see Bankruptcy, Cent Dig. §§ 732-736, 759, 
762, 763; Dec. Dlg. § 408.*] 

Coxe, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

This cause cornes hère on appeal from a decree of the District Court, 
Eastern District of New York, denying the appUcation of the bankrupt 
for a discharge. The opinion of the District Judge will be found in 
203 Fed. 170. Rêver sed. 

A. Cohen, of New York City, for appellant. 
J. M. Hickey, for appellee. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. [1] The grounds of objection to dis- 
charge are alleged concealment of property and a failure to keep books 
of account with intent to conceal his condition. The burden of proof 
is on the objecting creditors; the court must be satisfied by évidence 
that the objections are sustained. A discharge should not be refused, 
when the évidence fails to support the averments, merely because some 
of the proof "looks suspicions." 

Miller was adjudicated a voluntary bankrupt on May 22, 1911. The 
schedules are not before us, but from the opinion of the District Judge 
it appears that the only debts of any importance are two promissory 
notes which he made to Goldberg & Rathers of Boston. One of thèse 
was put in évidence, dated July 9, 1907, for $1,846.15 payable in 4 
months and indorsed to the objecting creditor. 

[2] The bankrupt from 1902 to 1907 was in business for himself 
under the name of the "Brooklyn Glass Works," having filed the stat- 
utory certificate authorizing his doing business under that title. The 
business consisted in purchasing photographers' used glass plates, clean- 
ing them with hot water and lye, and selling them when cleaned to 
framers. He made the purchases and sales, going himself from place 
to place, and hiring a man to clean them. It was a small business 
conducted on a cash basis and manif estly did not require any elaborate 
bookkeeping — a mémorandum book and a bank account would be ail 
that was necessary. Rathers was an old friend of his. He loaned 
him money when he could, and later signed notes to him (or rather to 
his firm) as an accommodation, which were always cared for by the 
payée and gave him no trouble. In September, 1907 (which was the 
year of the panic) the accommodation note above referred to was out- 
standing, not due till November. He also owed $700 to a man named 
Fineberg, who was in the milk business, and was pressing him for pay- 
ment. In order to pay Fineberg, he sold him his business with ail its 
assets for $1,085. Fineberg paid him with checks, two for $350 each, 
one for $385. The two $350 checks he indorsed and delivered back 
to Fineberg; the $385 he kept. Fineberg took over ail there was 

•For other cases see same topic à % numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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some trumpery fixtures — there was no lease, Miller occupying his 
premises on a monthly tenancy — and ail the glass, enumerated in a 
bill of sale. Fineberg did not carry on the business, but eventually 
got back his money from selling the glass. Fineberg testifies to this, 
and there is no apparent reason for doubting his account of his trans- 
actions with Miller. So far as we can see, the old business and ail 
its assets, apparently ail the property Miller owned, was disposed of 
fairly for a valuable considération. The District Judge was of the 
opinion that the bankrupt had failed to account for the $385. Ac- 
cording to the bankrupt's testimony from that time to the présent he 
has been working on a salary (at first of $15, afterwards of $10, a 
week), and for part of the time he was out of employment. It is rea- 
sonable to assume that he spent the money for his support during the 
four years. 

[3] This transaction left Miller without remunerative occupation. 
He had a sister who had saved $600 to $700. She, we may présume 
at his suggestion, decided to go into the same sort of business he had 
been engaged in for several years. She took out a certificate for doing 
business as the Williamsburg Glass Works and put her money into it, 
employing him to conduct the business on a salary of $15 a week and 
another man to clean the plates. There is certainly nothing novel, or 
startling, or necessarily suspicions about this. Countless men, who 
hâve gone broke, hâve had wives, or mothers or blood relatives who 
hâve done the same thing for them. Believing the expérience and 
business enterprise of their relative would make their capital fruitful 
enough to insure him a living wage and possibly an additional profit 
for themselves, they hâve taken the risk. Sometimes, no doubt, the ar- 
rangement is merely a cover under which the person thus accommo- 
dated himself shares in the profits beyond his salary, but the ostensible 
arrangement is such a natural one that there must be some proof to in- 
dicate that it is a mère cover for something else. It is not sufficient 
proof of that, as the petitioning creditor seems to contend, that the fe- 
male does not herself conduct the business about which she knows 
little or nothing. The vital question is who gets the profits and there 
is nothing in this record to indicate that during the two years that the 
"Williamsburg Glass Works" continued, Miller drew any thing from 
it except his weekly salary. 

[4] After two years and a half Yetta Miller, the sister, sold out the 
business to Louis Miller, a brother of the bankrupt, who is not on good 
terms with him, for $1,750. Louis was also in the same sort of busi- 
ness, and since his purchase in 1910 has continued the business which 
he bought from his sister. The District Judge refers to this "Williams- 
burg" business as having grown from nothing to $1,750 in a little oyer 
two years. But it did not grow from nothing; it started with Yetta's 
$600 or $700. If she did not spend the profits as they came in, it is 
not suspicions that they aggregated $400 a year. > 

A few months after she sold out, the sister, who had in the mean- 
time married, again started a glass business, under certificate as the 
North Side Glass Works, and employed her brother, the bankrupt, to 
conduct it on a salary of $10 a week. We find nothing in the record 
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which will warrant the finding that this business is really Isaac Miller's ; 
she keeps an account in the North Side Bank of Brooklyn in her own 
name and signs the checks. Except that she can sign her name, she 
cannot read or write. She produced the only book kept for the busi- 
ness, a sort of mémorandum book, apparently ail that that sort of 
business required — as to its contents we are not enlightened. Nor is 
there anything to show that checks for more than his salary and the 
money necessâry to buy glass were given to the bankrupt. 

On the whole case, we concur with the spécial commissioner in the 
conclusion that, although there may be a strong suspicion that the bank- 
rupt has been himself conducting business under the three successive 
corporate names,' there is not sufficient proof to offset the testimony 
of the sister and brother and to prove the business still belongs to the 
bankrupt. The decree is reversed. 

COXE, Circuit Judge, dissents. 



H. w. JOHNS-MANVILLE CO. v. LOVELIy-McCONNELL MFG. CO. 

(Circuit Court of Appeals, Second Circuit. March 10, 1914.) 

No. 226. 

INJUNCTION (§ 55*) — UnFAIB COMPETITION — INTEBFEBENCE WITH BUSINESS. 

Contracts between défendant, a manufacturer of automobile horns un- 
der patents owned by It, and trade journals for advertlsing, authorlzed 
défendant to cancel them if advertlsements of products which in Its judg- 
ment infringed Its patents were publlshed. In a suit prosecuted by it 
wlth reasonable promptness against a thlrd party It obtained a decree 
sustalning its patents and giving their claims a broad construction. It 
then notlfled such journals that the publication of advertlsements of the 
"foUowing infringing Instruments," naming plaintiff's among others, would 
subject the contract to eaneellatlon, and a few days thereafter it brought 
suit against plalntifE for infringement. Held, that there was nothing un- 
falr in the giving of such notice, as plaintlff could not complain of such 
contract, and, while défendant could not cancel the contract unless It 
acted in good faith, there was nothing to indicate bad faith, as it is not 
bad faith for the owner of a patent to wait untU the décision in a test 
case before prosecutlng other infringers. 

[Ed. Note. — For other cases, see Injunctlon, Cent. Dig. |§ 108, 109; 
Dec. Dig. § 55.» 

Unfalr compétition, see notes to Seheuer v. Muller, 20 C. C. A. 165; 
Lare v. Harper & Bros., 30 C. G. A. 376.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause comes hère upon appeal from an order of the District 
Court, Southern District of New York, denying a motion for a prelim- 
inary injunction. The application was for an injunction restraining 
défendant from "interfering with the plaintiff's advertising contracts 
and from issuing advertlsements threatening infringement suits against 
dealers, agents, or users" of plaintiff's auto-horn. The plaintiff is the 
sole distributor in this country for an automobile alarm signal, known 
as the Long horn. Défendant is the manufacturer of a similar horn, 
known as the Klaxon, owning the patents under which it is manu- 

•For other cases see same toplc & | numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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factured. In a suit against another manufacturer thèse patents were 
recently sustained in the Eastern District of New York, infringement 
was found, and the claims of said patents were given a broad con- 
struction. Comiplainant has contracts for advertising its horns with 
several trade journals. The particular act complained of is the sending 
of a letter to the leading automobile trade journals which reads as fol- 
lows: 

"In accordanee with instructions from our clients, the Lovell-McConnell 
Manufacturing Company, we hereby notify that under clause VII of the 
Lovell-McConnell Manufacturing Company's advertising contract, in event 
that the publisher prints in any issue subséquent to the receipt of this notifi- 
cation any advertisement lllustratlng or concerning following infrlnging in- 
struments: 

Newtone 

Spartan 

Long 
the Lovell-McConnell Manufacturing Company's advertising contract Is sub- 
ject to Immédiate cancellation. 

"This notification is made as a resuit of Judge Chatfleld's récent décision 
sustaining the validity of the Klaxon basic patents." 

Clause VII of the various contracts which défendant has with the 
various trade journals with whom plaintifï has advertised, or was 
about to advertise, reads as f ollows : 

"VII. Publication of advertisements of an unfair compétition nature, or 
which, in the judgment of this eompany" (the défendant), "are of products 
infringing its patents, renders this contract liable to immédiate cancella- 
tion." 

Complainant contends that the sending of thèse notices by défendant 
to the trade journals is a "very vicious and willful case of trade inter- 
férence." Order affirmed. 

Hillary C. Messimer and Albert M. Austin, both of New York City, 
for appellant. 

D. W. Cooper and George C. Dean, both of New York City, for ap- 
pellee. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. We do not see any ground on which 
to base an injunction. Certainly there was nothing unfair or of which 
plaintifif could complain in clause VII of defendant's contracts with 
the différent periodicals in which its advertisements were inserted. If 
the publishers were willing to agrée in advance that défendant might 
cancel its contract and cease its advertising, whenever products which 
it thought were infringements were advertised, surely no one else had 
any right to complain. So, too, by virtue of that clause, défendant 
might discontinue its advertising whenever some product advertised 
was in its judgment an infringement. Of course it would hâve to act 
in good faith ; it could not avail of the seventh clause to get rid of its 
obligations under the contract, if the advertisement complained of re- 
lated to a product which in defendant's judgment was not an infringe- 
ment of any of its patents. But there is nothing hère to indicate any 
such bad faith ; on the contrary, the circumstance that they hâve 
brought suit to enjoin the manufacture and sale of plaintiff's horn in- 
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dicates that, rightly or wrongly, défendant believes that it is an in- 
fringement. 

We do not understand that it is contended that défendant, assuming 
that it entertains such belle f, might not notify the journals that the 
contract was cancelled and thereupon cease advertislng. But if it took 
such a course, the first thing the journals would do would be to de- 
mand information as to what advertisement it was of which défend- 
ant complained, whose product it was that in defendant's judgment 
inf ringed its patent. Surely no one can contend that défendant should 
refuse to give such information. If, when such information had been 
given, a journal had ofifered défendant to discontinue further publica- 
tion of plaintiff's product if défendant would renew its advertising 
contract, what possible cause of action would plaintiiï hâve against 
any one ? Nor can we see how the situation is changed by the circum- 
stance that the information is given to the journals before, instead of 
after, the discontinuance of defendant's advertising. 

The case at bar diiïers materially from Adriance v. Nat. Harrow 
Company, 121 Fed. 827, 58 C. C. A. 163, where défendant for years 
kept on sending circulars to the customers of a rival manufacturer, 
notifying them that they were infringing his patent and threatening 
wholesale suits, while at the same time défendant was careful to avoid 
bringing suit against any one. Hère within a few days of the sending 
of the notices complained of suit was brought under defendant's pat- 
ents against the plaintifï. It is true that plaintiff's horns .hâve been 
manufactured, sold, and advertised for two or three years, but it ap- 
pears that during that time défendant has been conducting a suit 
against another supposed ofïender, in which suit with reasonable 
promptness an interlocutory decree was entered which sustained de- 
fendant's patents and construed their claims. Immediately thereafter 
the notice was given to the journals. It is well settled that the owner 
of a patent is under no obligation to prosecute every supposed inf ringer 
simuîtaneously ; it is entirely consistent with good faith on his part 
to wait until the décision in a test case has determined the validity and 
scope of his patent. 

'The order is aifirmed, with costs. 



UNITED STATES v. CANTINI. 

(Circuit Court of Appeals, Third Circuit. Aprll 21, 1914.) 

No. 1806. 

1. Aliens (§ 62*) — Nattjralization — Résidence — "Resided Continuotjsi,t." 
The words "resided continuously," as used in the Naturalization Law, 
requiring flve years' continuous résidence immediately preceding applica- 
tion for naturalization, do not mean that the alien's résidence shall not be 
interrupted at ail for such period, but the question whether he has "re- 
sided continuously" in the United States for flve years immediately pre- 
ceding his application is a question of fact to be determined from ail the 
facts and circumstances in the case. 

[Ed. Note. — For other cases, see Allens, Cent Dig. §§ 123-125 ; Dec. Dig. 
§ 62.*] 

*For other cases see same topic & § numbbk In Dec. £ Am. Digs. 1907 ta date, & Rep'r Indexes 
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2. Appeal and BrÉor (§ 1009*) — Findings by Teial Judge — Review. 

The presumption in favor- of the flnding of fact by a trial judge Is less 
strong wliere the hearing is on bill and answer than where a trial or 
hearing of the usual charaeter has been had. 

[i;d. Note. — For other cases, see Appeal and Errer, Cent. Dig. §§ 3970- 
3978 ; Dec. Dig. § 1009.*] 

■i. Aliens (§ 68*) — Nattjkalization— CoNTiNuous Résidence. 

Where, during the five years Immedlately preceding an alien's applica- 
tion for naturalization, he left the United States and returned to Italy to 
visit his parents, expecting to return in three months, and requested hls 
employers to retain his position, but, owing to liis marrlage abroad, the 
birth of a child, and other circumstances, he remained ont of the United 
States for almost two years, he could not be lawfuUy sald to hâve resided 
continuously within the United States for the necessary flve years pre- 
ceding his application. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 138-145 ; Dec. Dig. 
S 68.*] 

In Error to the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 

Action by the United States against Giacinto Cantini to set aside a 
certificate of naturalization. From a decree in favor of défendant (199 
Fed. 857), the United States appeals. Reversed, with instructions. 

E. lyowry Humes, of Meadville, Pa., for the United States. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. This appeal is from an order 
dismissing a pétition in which the government sought to cancel a cer- 
tificate of naturalization on the ground that it had been illegally ob- 
tained. 

[1] The facts are set out so fully in the opinion of the District 
Court, which will be found in 199 Fed. 857, that we need not repeat 
them. The brief for the government concèdes that the question for 
décision is whether Cantini "resided continuously" within the United 
States for at least five years before the date of his application. To 
quote from the argument : 

"Does that phrase require an appUcant for naturalization to live and hâve 
his abode within the United States for the entire perlod of flve years imme- 
dlately preceding hls application? Or may the applicant during a considér- 
able part of such perlod malntain a constructlve résidence within the United 
States, by the mère intent on his part to return thereto while actually livlng 
outslde its liniits? If an actual physical existence within the United States 
Is necessary, then the court below was undoubtedly in error in dismissing the 
bill of the United States, because it was adniltted that the respondent had 
spent almost two years of the flve years immedlately preceding his applica- 
tion in his native land, and therefore he had been illegally admitted to eiti- 
zenshlp. On the other haud, it is admitted that the respondent, although 
he married and lived in his native land for two years of said period of five 
years, intended ultimately to return to the United States and make his home 
there ; and, if such Intent is sufllclent to establish the continuous résidence 
mentioned in the statute, then the action of the court In refusing to cancel 
hls certificate of citizenshlp was proper." 

•For other cases see same toplc & § number in Dec. & Am. Dlga. 1907 to date, & Rep'r Indexes 
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The case is not free from difficulty. It is scarcely to be doubted, 
we think, that the phrase "resided continuously" would be unreason- 
ably restricted if it should be confined to the précise and ! itérai mean- 
ing of the words. The continuons character of an alien's résidence 
would thus be fatally interrupted by the briefest visit of pleasure, or 
friendship, or business, beyond the boundaries of the United States; 
and the rules of construction admonish us that we are not to suppose 
that Congress intends any statute to produce an unreasonable resuit, 
unless the language used be such as to leave no fair doubt that such a 
resuit was the object of the law. In the act of 1906 (Act June 29, c. 
3592, § 4, par. 4, 34 Stat. 596 [U. S. Comp. St. Supp. 1911, p. 531]), 
the phrase in its common and ordinary use appears to hâve an elastic 
meaning, so elastic in fact that we may easily imagine two sets of cir- 
cumstances in each of which the intention of the alien would be the 
same, although the conclusion would be différent. For example, let us 
suppose that Cantini's absence in Italy had been due to the fact that he 
had been immediately arrested in that country on a groundless charge, 
and had been detained in prison for the period in question. Having 
left the United States with the intention of returning in a short time, 
and having been prevented by force from carrying his intention into 
effect, the continuous character of his résidence would probably not 
be disturbed. On the other hand, it would be idle to contend that his 
résidence had not been abandpned in fact, if he had bought a farm, 
established a family and a home, and entered the Italian army as a 
volunteer, although he might hâve continued to cherish the intention 
of returning. In a word, the question must of necessity be a question 
of fact in any given case, and the mère déclaration by the alien that he 
intended to maintain his résidence hère may not be sufficient to over- 
come the persuasive facts that point in an opposite direction. 

[2, 3]This record therefore présents a question of fact rather than a 
question of law. At ail events, we do not feel called upon to attempt 
the difficult and elusive task of defining the phrase referred to, and for 
this reason we see no occasion to discuss any of the cases that hâve 
been cited. Among thèse are In re Walton, Fed. Cas. No. 17,127; Ex 
parte Saunderson, Fed. Cas. No. 12,378; In re An Alien, Fed. Cas. 
No. 201a ; In re Schneider (C. C.) 164 Fed. 335 ; Penfield v. Railroad, 
134 U. S. 351, 10 Sup. Ct. 566, 33 L. Ed. 940; U. S. v. Simon (C. C.) 
170 Fed. 680; U. S. v. Aakervik (D. C.) 180 Fed. 137; U. S. v. Rock- 
teschell, 208 Fed. 530, 125 C. C. A. 532 ; and In re Deans (D. C.) 208 
Fed. 1018. We are merely required to décide whether an inference of 
fact drawn by the District Court from other conceded facts meets with 
our approval. The presumption in favor of a finding below exists, 
even where the hearing is upon bill and answer, but in such a case the 
presumption is naturally less strong than where a trial or hearing of 
the usual kind hjs taken place. In such a situation, différences of 
opinion will inevitably arise, and the prevailing opinion will reflect the 
view of the court of final appeal. Recognizing the difficulties of the 
présent controversy, and disclaiming the intention to lay down a gên- 
erai rule, we can only say that the undisputed facts bef ore us seem to 
estabîish the fact that Cantini had not resided continuously withvn the 
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United States for at least five years preceding his application. As a 
resuit, we think that the government's attack upon his certificate should 
hâve been sustained. 

The décision dismissing the pétition is reversed, with instructions to 
enter an order of cancellation, but without préjudice to the alien's 
right to make a new application at the proper time. 



In re NATIONAL LTJMBER CO. 

PEOPLE'S BANK OF McKEESPOET t. FELL. 

(Circuit Court of Appeals, Tiiird Circuit April 18, 1914.) 

No. 1819. 

BANKBUPTCT (§ 165*) PREFERENCES — SeT-OFF. 

Défendant banlî dlscounted a note for the bankrnpt before it matured, 
with reasonable cause to know that the bankrupt was insolvent. There- 
upon the bank and the bankrupt began to accumulate money in the bank- 
rupt's deposit account, refusing to charge thereto other notes as they ma- 
tured, and two days before bankruptcy, when the account was sufflcient 
to pay the note, the bankrupt drew a check in favor of the bank for the 
amount and paid the note. Held, that such transaction constituted a préf- 
érence, and was not excused on the ground that the bank, had it waited 
until after bankruptcy, might hâve offset the deposit against its claim, un- 
der Bankr. Act July 1, 1898, e. 541, § 68a, 30 Stat. 565 (U. S. Comp. St 
1901, p. 3450), providing that, in ail cases of mutual debts or crédits be- 
tween the esta te and a créditer, the account shall be stated, and one debt 
shall be set off against the other, and the balance only allowed and paid. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 259, 260, 266 ; 
Dec. Dig. § 165.*] 

In Error to the District Court of the United States for the Western 
District of Pennsylvania ; James S. Young, Judge. 

In the matter of bankruptcy proceedings of the National Lumber 
Company. Action by W. B. Fell, as the bankrupt's trustée, against the 
People's Bank of McKeesport. Judgment for plaintiff, and défendant 
bank brings error. Affirmed. 

H. J. McAlIister, of McKeesport, Pa., for plaintiff in error. 
George R. Wallace, of Pittsburgh, Pa., for défendant in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. On September 13, 1912, an 
involuntary pétition was filed against the National Lumber Company, 
and in due course this was followed by an adjudication. This suit was 
brought by the trustée to recover a preferential payment of $3,000 
made to the People's Bank of McKeesport a few days before the bank- 
ruptcy. The facts were scarcely in dispute, but at ail events the ver- 
dict has settled that they were as follows : 

For several years the company had been a depositor in the bank, car- 
rying an average balance of a few hundred dollars. On July 22, 1912, 

•For other cases see same toplo & 5 nitmbee in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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a three months' note for $3,000 indorsed by the company was dis- 
counted by the bank, and the proceeds were credited to the company. 
This note would not mature until October 22. Late in August or early 
in September the company was insolvent, and the bank either knew or 
had reasonable cause to know of this condition. Immédiate payment 
of the note was regarded by the bank as important, and the company 
undertook to discharge the obligation before it fell due. As a means 
to that end the company began to accumulate money in its deposit ac- 
count. The custom of the bank had always been to charge up the com- 
pany's notes as they matured, but now three of the company's notes — 
one of $544.27, faUing due on September 3; one of $380.81, falHng 
due on September 6; and one of $673.22, falling due on September 
10 — were refused payment and were protested, although there was 
money enough in the company's account on each of thèse dates to meet 
the notes just referred to. Several deposits of cash were made also, 
and two notes of solvent customers were discounted and the proceeds 
credited, thus bringing the account to the necessary point. Thereupon 
a check for $3,000 was drawn to the order of the bank on September 
11, and the note was paid and surrendered to the company. Two days 
afterwards the pétition in bankruptcy was filed. 

Clearly every élément of a préférence is hère. The only défense is 
that section 68a applies and relieves the bank : 

"a. In ail cases of mutual debts or mutual crédits between the estate of a 
bankivipt and a créditer the account shall be stated and one debt shall be 
set ofC against the other, and the balance only shall be allowed or paid." 

The gênerai meaning of this clause is plain enough, and we need 
hardly refef to the discussion in Bank v. Massey, 192 U. S. 138, 24 
Sup. Ct. 199, 48 L. Ed. 380, cited in Bank v. Chicago, etc., Co., 229 
U. S. 435, 33 Sup. Ct. 829, 57 L. Ed. 1268. The difficulty is that the 
décision does not fit the facts of the présent case. If the company had 
allowed the money to remain in its account until after bankruptcy had 
supervened, a situation would hâve been presented to which the clause 
might hâve applied. But this was not done. The money was actually 
drawn out by the company — for this was the effect of its check — and 
was actually handed pver to the bank in payment of the note, so that 
we do not hâve a case of mutual accounts where one may be set ofï 
against the other, but the case of the use of money to pay a debt un- 
der circumstances that made the payment preferential. The argument 
really cornes to this: If the payment had not been made, the bank 
could hâve set off the deposit against the note, and the resuit would 
then hâve been just what it is now. The sufficient answer is — the con- 
tingency did not happen. The parties chose to pay and to accept the 
money in the ordinary course of events, and their conduct is to be 
judged by what they did, not by what they might hâve done. Bank v. 
Campbell, 81 U. S. (14 Wall.) 87, 20 L. Ed. 832. 

The judgment is affirmed. 
212 F.— 59 
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GROSS et al. v. SELIGMAN et al. 

(Circuit Court of Appeals, Second Circuit March 10, 1914.) 

No. 224. 

1. COPTBIGHTS (§ 67*) — PiCTURES — PhOTOGRAPHS — COPYING. 

Where a model posed In the nude for a photograph whlch the artlst 
copyrighted under the tltle Grâce of Touth, other artists were free to 
form thelr own conception of the subject and avail themselves of the same 
model's services, and if by chance the pose, background, light, and shade 
o£ the new picture were similar, or if by reason of the faet that the same 
model was the prominent feature in both cojmpositions, it mlght be diffl- 
cult to distinguish the new from the old, the new, being in no sensé a 
copy of the old, would not be an infrlngement. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. | 64; Dec. Dig. 
I 67.*] 

2. CoPTBiGHTs (§ 67*) — Photogeaphs — Infbingement. 

An artist posed a model In the nude, and therefrom produced a photo- 
graph, which he named the "Grâce of Touth." Having copyrighted the 
same, he sold ail hls artlst's rights to complainant, and two years later 
placed the same model in the identlcal pose, with the single exception that 
In the second photograph the model wore a smile and held a cherry stem 
between her teeth, and was called "Cherry Ripe," whlle in the original 
she was posed with her face in repose, the backgrounds were not identl- 
cal, and there were some slight changes in the contours of her flgure, but 
otherwise the photographs were the same. Held, that the second could 
not be regarded as an independent conception, but constituted an infrlnge- 
ment. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 64 ; Dec. Dig. 
i 67.»] 

Appeal from the District Court of the United States for the South- 
ern I^istrict of New York. 

This cause cornes hère upon appeal from an order of the District Court, 
Southern District of New York, enjoining défendant from publishing a photo- 
graph. The suit is brought under the provisions of the Copyright Act. One 
Rochlltz, an artist, posed a model in the nude, and therefrom produced a 
photograph, which he named the "Grâce of Touth." A copyright was obtalned 
therelor ; ail the artist's rights being sold and assigued to complainants. Two 
years later the same artist placed the same model in the identical pose, with 
the single exception that the young woman now wears a smile and holds a 
cherry stem between her teeth. He took a photograph of this pose, which he 
called "Cherry Ripe" ; this second photograph Is published by défendants, and 
has been enjoined as an Infrlngement of complainant's copyright 

House, Grossman & Vorhaus, of New York City (Chas. Goldzier, 
of New York City, of counsel), for appellants. 

Archibald Cox, of New York City (R. W. Byerly, of New York 
City, of counsel), for appellees. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). This 
is not simi^ly the case of taking two separate photographs of the same 
young woman. 

•For other cases see same topio & § numbee in Dec. & Am. Dlga. 1907 to date, & Rep'r Indexes 
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When the Grâce of Youth was produced a distinctly artistic con- 
ception was formed, and was made permanent as a picture in the 
very method which the Suprême Court indicated in the Oscar Wilde 
Case (Burrow-Giles Company v. Sarony, 111 U. S. 53, 4 Sup. Ct. 
279, 28 L. Ed. 349) would entitle the person producing such a picture 
to a copyright to protect it. It was there held that the artist who used 
the caméra to produce his picture was entitled to copyright just as 
he would hâve been had he produced it with a brush on canvas. If 
the copyrighted picture were produced with colors on canvas, and 
were then copyrighted and sold by the artist, he would infringe the 
purchaser's rights if thereafter the same artist, using the same model, 
repainted the same picture with only trivial variations of détail and 
oiïered it for sale. 

[1] Of course when the first picture has been produced and copy- 
righted every other artist is entirely free to form his own conception 
of the Grâce of Youth, or anything else, and to avail of the same 
young woman's services in making it permanent, whether he works 
with pigments or a caméra. If, by chance, the pose, background, light, 
and shade, etc., of this new picture were strikingly similar, and if, 
by reason of the circumstance that the same young woman was the 
prominent feature in both compositions, it might be very difScult to 
distinguish the new picture from the old one, the new would still 
not be an infringement of the old because it is in no true sensé a copy 
of the old. This is a risk which the original artist takes when he 
merely produces a likeness of an existing face and figure, instead of 
supplementing its features by the exercise of his own imagination. 

[2] It seems to us, however, that we hâve no such new photograph 
of the same mode!. The identity of the artist and the many close 
identities of pose, light, and shade, etc., indicate very strongly that 
the first picture was used to produce the second. Whether the model 
in the second case was posed, and light and shade, etc., arranged with 
a copy of the first photograph physically présent before the artist's 
eyes, or whether his mental reproduction of the exact combination he 
had already once efifected was so clear and vivid that he did not need 
the physical reproduction of it, seems to us immaterial. The one 
thing, viz., the exercise of artistic talent, which made the first photo- 
graphie picture a subject of copyright, has been used not to produce 
another picture, but to duplicate the original. 

The case is quite similar to those where indirect copying, through 
the use of living pictures, was held to be an infringement of copy- 
right. Hanfstaengle v. Baines & Co. .(L. R. 1894) A. C. 20, 30; 
Turner v. Robinson, 10 Irish Chancery 121, 510. 

The eye of an artist or a connoisseur will, no doubt, find différences 
between thèse two photographs. The backgrounds are not identical, 
the model in one case is sedate, in the other smiling; moreover the 
young woman was two' years older when the later photograph was 
taken, and some slight changes in the contours of her figure are dis- 
coverable. But the identities are much greater than the dififerences, 
and it seems to us that the artist was careful to introduce only enough 
différences to argue about, while undertaking to make what would 



932 212 FEDERAL REPORTER 

seem to be a copy to the ordinary purchaser who did not hâve both 
photographs before him at the same time. In this undertaking we 
think he succeeded. 
The order is affirmed. 



In re MITCHBLL et aL 

(Circuit Court of Appeals, Second Circuit March 10, 1914.) 

No. 136. 

1. Bankeuptct (§ 347*) — Claims — Peioeitt — Expense of Preseeving Estate. 

Under Bankr. Act, July 1, 1898, c. 541, § 64b, 30 Stat. 563 (U. S. Comp. 
St 1901, p. 3447), specifying the debts to liave priority and tlie order of 
payment, wliicti spécifies as the flrst class the actual and necessary cost 
of preserving the estate, debts Incurred In recovering property transferred 
or concealed and the cost of administration, including reasonable attor- 
ney's fées, should not hâve been paid until watchmen employed by ex- 
press authority of the court to care for a stock of jewelry had been paid 
for thelr services. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 538 ; Dec. Dig. 
{ 347.*] 

2. Banketjptct (§ 474*) — Liability or Trustée foe Impeopee Patments. 

Where a trustée in bankruptcy paid attorney's fées, leaving an Insuffl- 
cient amount in his hands to pay watchmen employed to care for the 
property of the estate, he would hâve to stand the loss, unless he could 
obtain a refund from the attorneys. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 878-884; 
Dec. Dig. § 474.*] 

Pétition to Revise Order of the District Court of the United States 
for the Eastern District of New York. 

This cause cornes hère upon pétition to revise an order of the Dis- 
trict Court, Eastern District of New York, which denied an apphcation 
for an order directing the trustée in bankruptcy to pay to the late 
sheriflf of Kings county $160 which was due to two caretakers of the 
bankrupt's property, a stock of jewelry. On October 25, 1911, prier 
to the bankruptcy the sheriff levied on the property under an exécution. 
Six days later a pétition in bankruptcy was filed, and on November Ist 
an order'was made by the bankruptcy court restraining the sheriff from 
interfering, disposing of , or turning over such assets until further or- 
der. This order also empowered the petitioning creditors to employ a 
watchman to take care of the property "now in the possession of the 
sheriff." Thereupon the attorneys for the petitioning creditors employ- 
ed the sheriff to take care of said property and directed him to employ 
keepers. Reversed and remanded, with instructions. 

See, also, 202 Fed. 806. 

William J. Mahon, of New York City, for petitioner. 
Cass & Apfel, of New York City (F. H. Van Houten, of New York 
City, of counsel), for respondent. 
Before LACOMBE, COXE, and WARD, Circuit Judges. 

•For other cases see same topic & i nuubeb In Dec. A Am. Dlgs. 1907 to date, & Rep'r Indexes 
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_ PER CURIAM. [1,2] The two caretakers, one by day, the other by 
night, actually performed the services they were employed to render 
for 32 days. They were employed by express authority o£ the bank- 
ruptcy court. Their compensation has been fixed by the court at $160, 
and there seems to be no dispute as to the reasonableness of that sum. 
No claim is made by the sheriff for any poundage or fées. It is merely 
the payment of watchmen that is asked for. Apparently the reason 
for nonpayment of this claim is the circumstance that the trustée has 
disbursed substantially ail the assets of the estate. 

The trustée states that the net amount realized was $492.22 ; that he 
paid out various sums, which are enumerated in his affidavit, aggregat- 
ing $195.60, and also for disbursements of attorneys for the petitioning 
creditors and himself $128.11. This would leave a balance of $178.51, 
which would be sufficient to meet the claim of thèse caretakers, had 
net the trustée paid $150 to the firm of attorneys (of which he is a 
member) which appeared for the petitioning creditors and subsequent- 
ly for the trustée, and $75 to the attorney for the bankrupt. 

The Bankruptcy Act, however, provides that the debts to hâve 
priority and to be paid in fuU out of the bankrupt estâtes and the order 
of payment shall be as f ollows : 

"(1) The actual and necessary cost of preserving the estate subséquent 
to flling the pétition." 

Debts incurred in recovering property transferred or concealed and 
the cost of administration, including reasonable attorney's fées, are 
subordinated to the debts incurred for préservation of the estate, are 
to be paid only af ter the debts in class 1 hâve been paid in f uU. Section 
64b. The trustée should not bave paid out the funds of the estate for 
thèse purposes until he had first paid whatever was due for preserving 
the estate. 

The order is reversed, and cause remanded, with instructions to the 
trustée to pay to the caretakers so much of their claim as represents 
services subséquent to October 31, 1911, the date when pétition was 
filed. Presumably he will be able to obtain a refund of his payments 
to the attorneys ; but, if he cannot do so, he will hâve to stand the loss 
of this improvident payment. 



MANNING et al. v. INTERNATIONAL MERCANTILE MARINE CO. 

(Circuit Court of Appeals, Second Circuit March 10, 1914.) 

No. 187. 

SHIPPING (§ 73*) LlABILITY FOE Death — Law Govebnino. 

The nationality of a steamer owned and registered In Belgium and 
flying the flag of that country was not changed by a démise charter to a 
New Jersey corporation, which offlcered, manned, and operated it; and 
hence liability for death caused by négligence on board such steamer 
while on the high seas was governed by the law of Belgium, and not by 
that of New Jersey. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 73,*] 

•For other cases see same topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Error to the District Court of the United States for the Eastern 
District of New York. 

This cause cornes hère upon appeal from a judgment of the District 
Court, Eastern District of New York, dismissing the complaint. The 
action was brought to recover damages for alleged négligence, causing 
the death of plaintiffs' testator. The deceased sustained his injuries 
while on the high seas on board the steamship Lapland, bound from 
Europe to New York. The steamer was owned by a Belgian corpora- 
tion, was registered in Belgium, and flew the flag of that country. She 
was chartered to défendant, a New Jersey corporation, which under a 
démise charter ofîicered, manned, and opérâtes the vessel. The statute 
of New Jersey was pleaded, but net the law of Belgium. Upon de- 
rnurrer it was held that the complaint did not set forth f acts sufficient 
to constitute a cause of action. Affirmed. 

Armstrong & Brown, of New York City (P. M. Brown, of New 
York City, of counsel), for plaintiffs in error. 

N. B. Beecher and George H. Emerson, both of New York City, for 
défendant in error. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

PER CURIAM. Being owned and registered in Belgium and flying 
the Belgian flag, the vessel is, under many décisions, to be regarded 
when on the high seas as a floating part of the kingdom of Belgium. 
Plaintiffs contend that this condition is changed by the démise charter 
under which she was turned over to a résident of New Jersey. Démise, 
of course, effects some changes in the respective rights and obligations 
of owner, charterer, shipper, lienor, etc., and a convenient phrase for ex- 
pressing such change is the one so often used, viz., that "the charterer 
is the owner pro hac vice," just as the common phrase "the law fol- 
lows the flag" is a convenient one to use. But there is no authority 
for the proposition that a démise destroys a vessel's nationality, while 
her actual ownership, registry, and flag remain the same, and there 
seems to be no good reason why any such new doctrine should be an- 
nounced. Plaintiffs, we think, confound contract obligations with 
torts. In order to recover for death from négligence, it must be shown 
that there is such a right of recovery under the law of the country of 
which the vessel is a part. The law of Belgium, not the law of New 
Jersey, should hâve been pleaded, and the demurrer was well taken. 

The judgment is affirmed, with costs of this appeal, with leave, how- 
ever, to plaintiffs to plead the Belgian law, if they be so advised. 
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KNIGHT V. RIEGER et al.t 

(Circuit Court of Appeals, Fourth Circuit. February 3, 1914.) 

No. 1188. 

Patents (§ 328*) — Combinaticn or Old Eléments — Matjboleum. 

The Knlght patent, No. 979,965, for a mausoleum in whlch a number 
of features which were old in the art are brought together, does not dis- 
close a patentable comblnation, slnce the parts do not co-operate to pro- 
duce any new or unitary resuit, and is vold for lack of patentable novelty. 

Appeal from the District Court of the United States for the Dis- 
trict of Maryland, at Baltimore ; John C. Rose, Judge. 

Suit in equity by Maurice L. Knight against Henry P. Rieger, 
John Drobisch, Laura Praeger, Christian B. Ohrenschall, and Henry 
P. Rieger & Co., Incorporated. Decree for défendants (203 Fed. 
49), and complainant appeals. Affirmed. 

E. Hayward Fairbanks, of Philadelphia, Pa. (William R. Barnes, 
of Baltimore, Md., on the brief), for appellant. 

WilHam B. Smith, of Baltimore, Md., for appellees. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. The patent in suit. No. 979,965, was is- 
sued to appellant, complainant below, on December 27, 1910, for a 
mausoleum. In the spécification on which his application was made he 
States that his invention consists of (1) "improved means for obtain- 
ing ventilation and drainage of the crypts or loculi in a mausoleum or 
vault," (2) "improved means for closing and seahng the crypts or 
loculi in a vault or mausoleum," and (3) "other novel features of 
construction." 

The appellees are sued for infringing this patent, and their défense, 
which was sustained by the trial court, puts in issue the fact of in- 
fringement and the validity of the patent. 

It does not appear that anything is now claimed on account of 
"other novel features of construction," whatever the phrase may hâve 
been intended to include; nor do we discover in the record or brief 
of appellant any distinct assertion of novelty in the "improved means 
for closing and sealing the crypts." The only serious contention there- 
fore relates to the "improved means for obtaining ventilation and 
drainage," as the same are described in différent ways in ail, except 
the third, of the six numbered claims of the spécification. 

It will aid a correct understanding of this contention if we first 
put aside certain matters of controversy which hâve no bearing upon 
the questions to be decided. In the brief s of counsel, and particu- 
larly in appellant's brief, much space is devoted to a history of the 
litigation. So far as this history relates to the development of the 
art of mausoleum construction, and serves to disclose the dift'erence 
between plans and methods of appellant and those of other mausoleum 
builders, it is perfectly legitimate and entitled to full considération. 
But the repeated charges of bad faith and unfair dealing, the multi- 

*For other cases see sajue topic & § ncmbeb In Dec. & Am. DlgB. 1907 to date, & Rep'r Indexes 
tRehearing denled June 2, 1914. 
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plied accusations of fraudulent conduct, not always expressed in tem- 
perate language, hâve no proper place in this discussion. The actual 
situation of the parties in relation to certain structures heretofore 
erected, and the acts or inducements which brought about that situ- 
ation, could at most affect only the relief to which appellant would 
be entitled in some minor respects if he prevailed on the principal 
issues; but epithets are not argument and personal ill feeling has 
nothing to do with the merits of the controversy. 

Still less relevant are the références to an alleged "Monument Build- 
ers' Trust," and the charge that appellees are parties to a conspiracy 
in restraint of trade whose opérations are in flagrant violation of the 
fédéral anti-trust law. Even the learned judge presiding at the trial 
is criticised by implication because he "saw fit in the case at bar to 
absolutely ignore this feature of the case, and to thus indirectly place 
the seal of judicial approval upon the appellees' illégal combination in 
restraint of trade," etc. We cannot escape a feeling of surprise that 
counsel of standing should take such a position. Of what possible 
bearing upon the validity of this patent is the fact — if it be a fact — 
that appellees are violating the anti-trust law? The patent speaks 
for itself. The alleged invention is fully and clearly described in the 
several claims embraced in the spécification. The validity of the pat- 
ent and the fact of infringement are hère for détermination because 
both are denied. It is absurd to say that appellees' défenses can be 
overcome or their force in any degree weakened by proof that they 
hâve committed ofi:enses for which, in a proper proceeding, they 
might be subjected to civil and criminal prosecution. It is even more 
absurd to say that the failure or refusai of the trial court to consider 
"this feature of the case" involves .or implies any "judicial approval" 
of an illégal combination. If the patent in suit is invalid for any 
reason which the courts recognize, the appellant is not in the least 
aided by showing that appellees are guilty of violating the anti-trust 
law. The court below was clearly right in ignoring this contention, 
because it is plainly immaterial and should therefore be left entirely 
out of account. 

The questions for décision then are simply thèse: Is the patent 
valid? If so, has it been infringed? In passing upon the first ques- 
tion we refrain from expressing any opinion as to the patentability 
of appellant's invention. The point is made and argued at length 
by appellees' counsel that section 4886 of the Revised Statutes (U. 
S. Comp. St. 1901, p. 3382) requires the patentée to be a person who 
has "invented or discovered any new and useful art, machine, manu- 
facture, or composition of matter, or any new and useful improve- 
ments thereof"; that the only patentable inventions are those belong- 
ing to the classes enumerated in the statute ; and that appellant's in- 
vention does not corne within any of the enumerated classes. We 
prefer, however, to rest our décision upon other grounds, and there- 
fore deem it unnecessary to discuss a défense which involves the con- 
troverted meaning of the statute rather than the actual merits of the 
invention for which the patent in suit was granted. 

The mausoleum of familar type resembles in some degree a minia- 
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ture temple. As commonly constructed, the door in^ front opens into 
a transverse vestibule which occupies the width of the structure. An 
aisle or corridor extends at right angles from the vestibule to the 
rear wall of the mausoleum, and on each side of the corridor are 
crypts or loculi placed one above the other. Thèse crypts are oblong 
stone or slate boxes, each of sufficient size to contain a burial casket, 
and the casket is placed in the crypt through the side which is tovirard 
the interior of the mausoleum. The opposite or back side of the 
bank of crypts is parallel with the inner face of the external wall of 
the structure. 

The method of construction described in the patent is designed 
to afford means of ventilating and draining the crypts into the open 
air, while preventing the escape from them into the interior of the 
mausoleum of the gases or liquids resulting from décomposition. For 
the purpose of ventilation the patent directs that there shall be a space 
of some inches in breadth between the back walls of the crypts and 
the inner side of the wall of the mausoleum. In each crypt are aper- 
tures or vents, one or more on the plane of the upper surface of the 
bottom of the crypt and one or more near the under surface of its 
top or cover, and thèse vents open into the air space between the 
crypts and the mausoleum wall. The latter is pierced with one or 
more openings at or near the surface of the ground and one or more 
at the top of the wall. It is also stated to be désirable to hâve the 
ceiling fit closely upon the top of the crypts and to leave between it 
and the roof proper an air space Connecting with the vertical air cham- 
ber mentioned. On the side next to the corridor the crypts are closed 
tightly with a suitable slab or wall to prevent any escape of offensive 
gases into the interior of the mausoleum. 

Coupled with this mèans for obtaining ventilation and drainage of 
the crypts is the provision for interlocking or securing the back edges 
of the horizontal shelves, which form the tops and bottoms of the 
crypts, in or to the wall of the mausoleum, thus securing a solid, con- 
nected, and durable structure. The ventilating feature is preserved 
by cutting eut of the rear edge of each shelf for the greater portion 
of its length a rectangular strip of the approximate width of the ver- 
tical air chamber. This rectangular eut is shorter than the length of 
the shelf, so that there is left at each end a projection which bridges 
the air chamber and is secured to or interlocked with the mausoleum 
wall. In the language of the patent: 

"The back edges of the shelves are secured in the Inner faces of the walls 
and interlocked with them excepting at the openings forming the air flues." 

In the structure which is claimed to be an infringement no part of 
the shelves referred to extends across or into the air chamber. In- 
stead, as appellant allèges, the back or inner edges of the shelves of 
the crypts are connected with the mausoleum wall by blocks or filler 
pièces arranged in pairs and fixed in cément, with suitable wiring, so 
that when the structure is completed and the cément hardened the 
shelves become permanently joined with the side wall to substantially 
the same extent as, and in practically équivalent fashion to, the project- 
ing portions of the, shelves of appellant's device. In other words, ap- 
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pellees' method is claimed to resuit in the same rigid and durable con- 
nection between the bank of crypts and the mausoleum wall. The ap- 
pellees deny that their method of construction is of the character just 
described, but, on the contrary, say that what they do is to place a 
number of bricks or other substances in the air chamber between the 
back wall of the crypts and the inner face of the mausoleum for the 
temporary purpose of holding the crypts in place during the process 
of construction, and that such supports are in no sensé a part of the 
permanent structure. The means of ventilation and drainage appear 
to be substantially the same in both structures. 

With this description, which is reproduced in the main from the 
findings of the trial court, virtually admitted by appellant to be cor- 
rect, we proceed to a brief analysis of his invention to see if it reaches 
that degree of novelty and utility which entitles him to the protection 
of a patent. The mausoleum is of ancient origin. The gênerai plan of 
the interior of such a structure as above outlined, the construction and 
arrangement of the crypts, and various devices for securing ventilation 
and drainage, hâve been long known and frequently adopted. The 
spécification and claims of appellant's patent appear to describe a com- 
plète or nearly complète mausoleum. Of the many parts which com- 
pose the described structure, no one separately considered is claimed 
to embody any new or novel principle. Each of the éléments used by 
hiro has been often employed in substantially the same way and for 
substantially the same purpose. As we understand his contention, the 
appellant claims only the right to a patent "for a new combination of 
old devices, coupled with which is the additional élément of the shelves 
for the support of the cofîîn or casket, each having their back edges 
secured in or to or interlocked with the juxtapçsed wall of the mauso- 
leum structure." 

But precisely what are the "old devices" which he has combined? 
He disclaims contending "that there was any invention per se in at- 
taching a shelf to a wall, or that the patent in suit involved as its salient 
feature such securing of a shelf to a wall." But apparently this f orm 
of construction mùst be one of the éléments or "devices" which enter 
into his combination. Otherwise, it would not be so strenuously con- 
tended that appellees' method, or alleged method, of Connecting the 
crypts with the mausoleum wall, produces the same resuit as appellant's 
method and should be held to infringe his device. Indeed, it seems 
évident that appellant regards his plan of projecting portions of the 
shelves to be secured in or to the mausoleum wall, or some similar con- 
trivance, as one of the factors of his invention. But the only other 
factor or élément, so far as we can perceive, is his system of ventila- 
tion and drainage, and this system is not shown to possess any feature 
of novelty which of itself would be entitled to a patent. Nothing else 
is pointed out as indispensable to or forming an intégral part of the 
combination. 

We say that appellant's plan of ventilation and drainage exhibits no 
novel features, because we are satisfied beyond a reasonable doubt that 
the fact was so established. The évidence of record shows clearly that 
for a number of years at least before appellant applied for his patent 
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mausoleums bad been actually constructed, or described in patents al- 
ready issued, with a vertical air chamber between the superimposed 
crypts and the mausoleum wall, with apertures or vents f rom the crypts 
into the air chamber, and vi^ith openings from the latter into the outer 
atmosphère. Thèse are the three essential parts of appellant's design, 
and none of them singly or ail of them in combination originated with 
him.. It is quite true that his plan differs from others in such minor 
particulars as the indicated size, location, and number of vents and 
openings, and. in varions détails of preferred construction. But the 
variations and departures from previous designs which he introduced, 
and for which he makes claim, embody no new principle and in our 
judgment involve no exercise of the inventive faculty. The mausoleum 
conforming to his spécification may be of superior excellence in the 
respects hère considered, but, if so, it is because the improvements are 
merely such as resuit from expérience and practical judgment, and not 
because there is anything really novel in the means employed or the 
results attained. Without entering into minute comparisons, which 
would needlessly prolong this opinion, it suffices to repeat the conclu- 
sion stated above that appellant's plan of ventilation and drainage dis- 
closes no substantial feature or quality which entitles him to a patent. 
Upon this branch of the case the views we hâve just expressed are 
sustained by the highest authority. For example, in Smith v. Nichols, 
88 U. S. (21 Wall.) 118, 22 L. Ed. 566, decided 40 years ago and fre- 
quently quoted with approval, the rule is laid down as foUows: 

"A patentable Invention is a mental resuit. It must be new and shown to 
be of practical utlllty. Everything within the domain of the conception be- 
longs to him who conceived it. The machine, proeess, or product Is but its 
material reflex and embodlment. A new idea may be ingrafted upon an old 
invention, be distinct from the conception which preceded it, and be an im- 
provement. In such case it is patentable. The prior patentée cannot use It 
without the consent of the improver, and the latter cannot use the original in- 
vention without the consent of the former. But a mère carrying forward or 
new or more extended application of the original thought, a change only in 
form, proportions, or degree, the substitution of équivalents doing substan- 
tially the same thing In the same way by substantially the same means with 
better results, is not such invention as will sustain a patent. Thèse rules ap- 
ply alike, whether wliat preceded was covered by a patent or rested only in 
public knowledge and use. In neither case can there be an invasion of such 
domain and an appropriation of anything found there. In one case every- 
thing belongs to the prior patentée ; in the other, to the public at large." 

To the same purport is Hollister v. Benedict Mfg. Co., 113 U. S. 73, 
5 Sup. Ct. 724, 28 L,. Ed. 901, where the rule is again stated in lan- 
guage which seems particularly applicable to this case : 

"It is but the dlsplay of the expected skill of the calllng, and involves only 
the exercise of the ordlnary faculties of reasoning upon the materials sup- 
plied by a spécial knowledge, and the facility of manipulation which results 
from its habituai and intelligent practice; and is in no sensé the créative 
work of that Inventive faculty which it is the purpose of the Constitution and 
the patent laws to encourage and reward." 

Other illustrations of the doctrine are furnished by the following 
cases, and the prior cases therein cited: Burt v. Evory, 113 U. S. 349, 
10 Sup. Ct. 394, 33 E. Ed. 647 ; Consolidated Roller Mill Co. v. Walker, 
138 U. S. 124, 11 Sup. Ct. 292, 34 U Ed. 920; International Tooth 
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Crown Ce. v. Gaylord, 140 U. S. 55, 11 Sup. Ct. 716, 35 L. Ed. 347; 
Wollen Sak v. Sargent, 151 U. S. 221, 14 Sup. Ct. 291, 38 L. Ed. 137; 
Haughey v. Lee, 151 U. S. 282, 14 Sup. Ct. 331, 38 L. Ed. 162. 

In the light of thèse authorities we cannot justly do otherwise than 
hold that appellant's plan of ventilation and drainage does not of it- 
self disclose any patentable novelty. 

The patent in suit therefore must rest upon the asserted novelty of 
combining means of ventilation and drainage, which are not new, with 
that form of construction, which is also not new, by which the shelves 
of the crypts are in some permanent manner f aste.ned to or interlocked 
with the wall of the mausoleum. But the difficulty hère is that the élé- 
ments in question, whatever particular form either may assume, do not 
interact or co-operate with each other to produce the common and de- 
sired resuit. Though both are employed in the described structure, 
they do not appear to be mutually dépendent. Obviously, the same 
means or method may be employed for obtaining ventilation and drain- 
age, and those objects secured, without any permanent or substantial 
connection between the crypts and the wall of the mausoleum. It is 
equally évident that the crypts and mausoleum wall, though placed 
somewhat apart, may be united in such a solid and enduring manner 
as to be practically one structure, without providing either ventilation 
or drainage. In the former case the bank of crypts would not only 
rest upon a separate foundation, but be throughout independent of 
support from the exterior wall of the mausoleum. In the latter case 
openings would hâve to be made in the Connecting material, like the 
rectangular cuts in the projecting shelves of appellant's device, in order 
to secure ventilation and drainage. In other words, as appears to us, 
appellant merely brings thèse two factors into juxtaposition and con- 
current use, but does not in fact produce any new or novel combination 
within the meaning and intent of the patent law. As we see the mat- 
ter, it comes in reality to the question of the relative desirability of 
différent modes of construction neither of which involves any display 
of inventive genius. One may be better than another, the appellant's 
possibly, though by no means certainly, the best of ail; but we are 
quite convinced that nothing has been done or devised by him which 
can be regarded as a substantial addition to previous knowledge on the 
subject, or which possesses that degree of novelty and utility which are 
requisite to sustain a patent based solely on combination. 

This conclusion is supported by numerous cases which we hâve ex- 
amined and which appear to us controlling. Among thèse are Hailes 
V. Van Wormer, 87 U. S. (20 Wall.) 368, 22 L. Ed. 241, where the 
doctrine is stated as f ollows : 

"It must be conceded that a new combination, if it produces new and useful 
résulta, is patentable, though ail the constituents of the combination were well 
known and in common use before the combination was made. But the results 
must be a product of the combination, and not a mere aggregate of several 
results each the complète product of one of the combined éléments. Com- 
bined results are not necessarily a novel resuit, nor are they an old resuit ob- 
tained in a new and improved manner. Merely bringing old devices Into 
juxtaposition, and there allowlng each to work out its own effect without the 
production of something novel, is not invention. No one by bringing togetlier 
several old devices without producing a new and useful resuit, the joint prod- 
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uct of the éléments of the combination and somethlng more than an aggregate 
of old results, can acquire a riglit to prevent others from uslng the same de- 
vices, either slngly or in other combinations, or, even if a new and useful re- 
suit is obtained, can prevent others from using some of the devices, omitting 
otliers, in combination." 

Again, in Reckendorfer v. Faber, 92 U. S. 357, 23 L. Ed. 719, it is 
said : 

"The combination, to be patentable, must produce a différent force or ef- 
fect, or resuit in the combined forces or proeesses, from that given by their 
separate parts. There must be a new resuit produced by their union ; if not 
so, it is only an aggregatlon of separate éléments." 

And the same doctrine is clearly and forcibly stated in Pickering v. 
McCullough, 104 U. S. 318, 26 L. Ed. 749, in the following language: 

"In a patentable combination of old éléments, ail the constituants must so 
enter into it as that each qualifies every other ; to draw an illustration from 
another branch of the law, they must be joint tenants of the domain of the 
invention, seised each of every part, per my et per tout, and not mère tenants 
in common, with separate interests and estâtes. It must form either a new 
machine of a distinct character and function, or produce a resuit due to the 
joint and co-operating action of ail the éléments, and which is not the mère 
adding together of separate contributions. Otherwise it is only a mechanlcal 
juxtaposition, and not a vital union." 

The earnestness with which appellant's claims are pressed in brief 
and oral argument has led us to give them the most careful considéra- 
tion; but we are unable to find in the record before us any basis of 
fact which distinguishes this case, on any recognized or tangible prin- 
ciple, from the cases just cited and others of like import in which sim- 
ilar conclusions hâve been reached. 

We are satisfied that the décision of the court below was correct, and 
the decree appealed from is therefore affirmed. 



STANDARD PLTJNGER ELEVATOR CO. v. STOKES et al. 
(Circuit Court of Appeals, Second Circuit Pebruary 10, 1914.) 

No. 126. 

1. Patents (§ 163*) — Infbingembnt — Défenses — Laok of Invention — Estop- 

PEL. 

Where eomplainant obtained Its patent sued on from défendants, the 
fact that défendants were estopped to clalm that the patent was void for 
lack of invention did not preclude them from contending for as narrow 
a construction of the language as the claims would warrant and the con- 
ditions of the prior art mlght require. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 238 ; Dec. Dig. § 
163.*] 

2. Patents (§ 328*) — Infeingement — Pltjngee Elevatoes — Construction. 

The Larson patent. No. 963,905, for a plunger hydraulic elevator, claim 
2, calls for the combination, with a cylinder, plunger, and stuffing box 
of a hydraulic elevator, of a guiding means for the lower end of the 
plunger, and a "reduced" connection between the guiding means and the 
end of the plunger, whereby water is allowed to escape through the stuff- 
ing box. Claim 3 Is for the combination, with a cylinder, plunger, and 

•For other cases see same topio & S numbek in Dec. & Aœ. Dlgs. 1907 to date, & Rep'r Indexe» 
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stufflng box of a hydraulic elevator, of a guiding means for the lower 
end of the plunger; the same havlng a reduced connection to the guid- 
ing means. Held that, in view of the state of the art, the "reduced" 
connection in such claims must be confined to that shown by the patent, 
to wit, one which no longer fills the area of the aperture through the 
stufflng box, as the plunger proper does, and, as so construed, the patent 
was not Infrlnged by a device permltting the water to escape through the 
stufflng box, because the connection of the plunger's cylinder itself passed 
through the box, and the water in the plunger extension passed from a 
plane below the box to a plane above It, which method was old in the art. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a decree of the District 
Court, Southern District of New York, dismissing the bill in a suit for 
infringement of patent. The patent is No. 963,905, granted July 12, 
1910, to Thure Larson, assignor to himself, Jones, and Stokes, for 
a plunger hydraulic elevator. Complainant sues as the owner of the 
entire right, title, and interest under certain agreements of September, 
1902, which are discussed and disposed of in a décision in another 
suit between the same parties, handed down at the same time as this. 
212 Fed. 893,129 C. C. A. 413. 

The spécifications state that: 

"The mechanism of the patent conslsts in providtng a guiding mechanlsm 
wnlch cannot escape through the stufflng box and in so arranging the parts 
that when the plunger exceeds its normal upward travel the working part of 
the plunger will move out of the stufflng box and allow the water to escape 
to stop the upward movement of the plunger, whereby a relief is obtalned 
without allowing the plunger to escape from the control of Its guiding mech- 
anism or to jump laterally ofC of the stufflng box." 

The claims in controversy are: 

"1. The combination with a cylinder, plunger and stufflng box of a hy- 
draulic elevator, of a guiding means connected to the lower eud of the plung- 
er and arranged to engage the stufflng box, the connection between the guid- 
ing meaus and end of the plunger belng constructed to allow the water to 
escape through the stufflng box when the plunger exceeds its normal upward 
travel. 

"2. The combination with a cylinder, plunger and stufling box of a hy- 
draulic elevator, of a guiding means for the lower end of the plunger, and 
a reduced connection between said guiding means and the end of the plunger, 
whereby water is allowed to escape through the stufflng box. 

"3. The combination with a cylinder, plunger and stufflng box of a hy- 
draulic elevator, of a guiding means for the lower end of the plunger, the 
lower end of the plunger having a reduced connection to the guiding means." 

The complainant's title to the patent having corne from défendants, 
the latter do not dispute the validity of the patent. The device of the 
patent is quite fully described in an opinion of Judge Mayer denying 
application for preliminary injunction. 196 Fed. 47. Judge Holt 
reached the same conclusion as Judge Mayer on the question of in- 
fringement, holding that defendant's device was not within the claims 

See, also, 200 Fed. 770, 119 C. C. A. 292. 

C. V. Edwards, of New York City, for appellant. 

L. W. Southgate, of New York City, for appellees. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 
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LACOMBE, Circuit Judge (after stating the facts as above). [1] 
Although thèse défendants may not be heard to contend that the patent 
is void for lack of invention, they are entitled, as any one else would 
be, to whatever narrow construction the language of the claims may 
warrant and the condition of the prior art may require. The éléments 
are functionally old, the art was a crowded one, and patentee's con- 
tribution was no broad advance. 

[2] The plungers of elevators of this type are hollow cyhnders 
themselves, moving up and down in other cylinders. They are there- 
fore closed at the bottom, so that there will be something against which 
the water can exercise its hfting force, and which will expel the water 
below it when valves are reversed. Sometimes this closure was not 
at the very bottom of the plunging cylinder, but inside of it and some 
distance above the bottom, the water being freely admitted into the 
space between the bottom and the closure. When thus closed, the 
plunger proper, the plunger which rose and fell because its base 
rested on the surface of water, extended from the car down to the 
closure. Ail below was an addition to the operative plunger ; it would 
be fairly described as a connection between the open bottom where 
the water could flow in and out of the plunger and the bottom surface 
(the closure) of the operative plunger. In the prior art there were 
such plungers, with the closure some distance above the bottom. The 
cylinder of métal which (with the bottom closure) constituted the 
plunger was extended beyond the closure to the open bottom, remain- 
ing, however, of the same diameter and contacting with the stuffing 
box just as the rest of the plunger did. In such a structure, so long 
as any part of the plunger proper or of its connection between the 
operative bottom and the open bottom remained within the stufifing 
box, it was impossible for any of the water operating below the closed 
bottom to escape through the stuffing box. The patent shows a 
plunger with closed bottom ; below this operative bottom there is an 
extension of the plunger, not by continuing its walls downward, but 
by one or more rods which connect it with the guiding devices at the 
bottom of the entire structure. This is properly called in the 2 and 
3 claims a "reduced connection" ; it is so reduced in size that, when the 
plunger proper rises above the stuffing box the connection does not 
(as in a prior device of Wetherill) fill the stuffing box as the plunger 
did. In conséquence the operating water in the cylinder can pass 
freely between the connection and the walls of the stuffing box. In 
view of the state of the art we are of the opinion that the "reduced" 
connection of thèse two claims must be confined to the reduced con- 
nection which the patent shows; a connection which no longer fills 
the area of the aperture through the stuffing box as the plunger proper 
does. 

In a device of the prior art, where the bottom closure of the plunger 
was located some distance above the bottom of the whole moving 
structure, holes were bored in the cylindrical extension just below 
the operating bottom. In conséquence, when the holes rose above 
the stuffing box the water fîowed out. Défendants hâve the same 
arrangement; their "connection" between the operating bottom and 
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the bottom of the whole moving structure, where guides against vibra- 
tion hâve long been placed, is not a "reduced" one; it fills the cross- 
area of the stuffing box aperture as the plunger proper does, and 
water is discharged through holes just below the plunger closure, as 
it was in the Wetherill device. 

The first daim of the patent is for a device so "constructed (as) to 
allow the water to escape through the stuffing box" — as the water 
undoubtedly does in the device shown in the patent, flowing between 
the walls of the box and the "reduced" connection which no longer 
fills the aperture as the plunger did. In one sensé — speaking broadly 
— it may be said that in défendants' structure the water escapes 
"through the stuffing box," because the connection of the plunger 
cylinder itself passes through the stuffing box, and the water in this 
cylindrical plunger extension passes f rom a plane below the stuffing box 
to a plane above it. But just such a method of arranging the by- 
pass was old in the art and we are of the opinion that the claim must 
be confined to the method of passing through the stuffing box which 
the patent discloses. 

Decree affirmed, with costs of appeal. 



STANDARD ELECTRIC WORKS v. MANHATTAN ELECTRIOAL SDP- 

PLY CO. 
(Circuit Court of Appeals, Second Circuit January 13, 1914} 

No. 98. 

Patents (§ 328*) — Invention — Massaging Implement. 

Tlie Wantz patent, No. 703,100, for a massaging Implement, held void 
for lack of invention, in view of tlie prior art 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Standard Electric Works against the Manhattan 
Electrical Supply Company. Decree for défendant, and complainant 
appeals. Affirmed. 

The foUowing is the opinion of the District Court by Hand, District 

Judge : 

I do not see why In the présent case the défendant has not supplied the 
very link which alone was absent in the case against the Eurêka Vibrator 
Company. At that time there was nothing In the art to show that any one 
had ever thought of putting the motor into the handle of a massage in- 
strument. Small as such a step was, it apparently displaced the old tool 
and was a real answer to a need in the art. In the case now at bar the 
facts are différent. Garnault's machine shows clearly enough that some one 
had put a motor into the handle of a massage instrument It is true that 
thls was of the "shaker-type," so called, and did not operate by means of 
a tool movable in relation to the pièce. ïhis was the type which afterwards 
Andreœ, 667,357, made for a shaft machine, thus showing Wantz, when his 
time came, the same type of massage tool driven by shaft and driven by 
motor in the handle. Certainly this was the basls for close suggestion if 
Wantz had looked at Pfanschmidt. Wantz foUowed Pfanschmidt almost ex- 
actly and Pfanschmidt's original prertecessor was Liedbeck. It is perhaps 
slgnlficant that Garnault refers to Liedbeck's own machine In a footnote to 

•For other cases see same topic & % numbek in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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his publication. He suggests that Lledbeck's end pièces could be used upon 
his own and that his will be a better instrument. For, he says, "Liedbeck's 
\ibrator must be started by another p«rson and the vibrations which It sup- 
plies are jars." 

The eomplainant's answer te this is that, as Gamault appeared In 1894, it 
must bave taken some invention to make the necessary adaptation if elght 
years elapsed before Wantz appeared, especially as Wantz at once occupied 
the field after his devlce appeared. To thls the défendant answers that the 
difflculty was not one of adaptation, which was simple enough, but because 
the need dld not exist till about 1900. At that tlme, the défendant has 
proved, witliout contradiction, it first became common for private houses to 
hâve the electric current which made such machines useful for home use. 
That is the use for which they are especially convenient, and untll It be- 
came possible so to use them there was no need for their dlscovery. As to 
thelr use with batteries, dry batteries were not available till after 1900, for 
thelr life was too short when out of use, while it is obvious that wet bat- 
teries with ail the care they requlre would make unpopular a machine which 
depended upon them for Its use. So the défendant Insists with justice that 
the need for a portable machine dld not arise till about the tlme Wantz put 
together Garnault and Pfanschmidt, so to speak. 

Moreover, the défendant further urges that when It appeared the Invention 
by no meana drove out the prior machines In the art, for the shaft-drlven 
machines hâve still thelr place in the market, when there is a business need 
for a massage instrument. That is to say, for doctors' offices, barber shops 
and masseurs' rooms the larger and more bulky machines still hold ground. 
It is true that this probably is now a very small proportion of the field; in 
number It may not be more than 20 per cent, of the total machines in use, 
but that 20 per cent shows, especially as the old type is much more expen- 
sive, that the Wantz machine is not a better implement for ail purposes. 
There Is no reason to suppose that, when a permanent and not transportable 
machine is wanted, Wantz dlsplaeed the old type, and there is reason to sup- 
pose that the need for a transportable machine arose only when the use of 
electriclty became gênerai enough to make it désirable to hâve a machine 
which could be carried about and attached to any socket 

Such considération as thèse take most of its force away from the évidence 
of use and acceptance. It is good évidence of novelty only when the need has 
exlsted unfilled for some tlme before the inventer filled it ; that, of course, 
gives strength to the conclusion that to make it took more than mère ar- 
tlsan's sklU ; it was an argument upon which I altogether relled in the former 
case. 

There is still another considération of some weight Wantz's actual dis- 
closure never galned any success whatever; Indeed, it was scarcely sold at ail. 
Only when a new machine appeared in which the motor was not embraeed 
within the hand did the public begin to buy in any quantlty. Whether they 
would in the end bave bought Wantz' machine, as they did its successor, no 
one can say, except in so far as it Is to be inferred that they would not, from 
the difflculty of selUng any of the old type. 

Now, when the complalnant relies for novelty upon success, he Is embar- 
rassed when the only success has been galned by a subséquent adaptation of 
his ideas. It is impossible to know to what extent the subséquent adaptation 
contributed to the public's acceptance of the later machine, and yet his argu- 
ment dépends upon the assertion that it arose wholly from the factor which 
he contributed. If one were free to speeulate one would conclude that it 
was in thls case rather the subséquent factor, with which he had nothing to 
do, but it is not necessary to do more than show that the success cannot prop- 
erly be attrlbuted merely to Wantz's idea. 

A court ought undoubtedly to be very chary of substitutlng its own idea 
of what seems easy after It is done. In the Eurêka Case I gave thls Inven- 
tion the fullest benefit of that doctrine, but there must be some limit unless 
the patent is to be final. Ail those éléments upon which the complalnant 
there succeeded bave now disappeared, Mr. Messimer can only urge upon 
me that the art should hâve antlclpated the advent of gênerai commercial 
lighting by electriclty and that as it did not it must hâve taken some one 

212 F.— 60 
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out of the ordlnary to put Garnault upon Ptanschmldt. I cannot feel that 
thls is very forceful ; the art does not make Its inventions till the need either 
exists or is obviously imminent. What reason is there to say that prior to 
1900 any one could see that there would be an immédiate field for a trans- 
portaWe eleetric massage instrument? If it was easy with the materials at 
hand to get up one, why should any one busy himself about it, until the 
market could at once absorb it? Men do not invent such things because in 
two or three years they will be usetul, but because they can be sold at once. 
As soon as that demand arose this appeared, and soon after the more serv- 
iceable machine mounted on a handle. I think it would be too much to see 
In this more than tliat normal progress of the art reaching out into uew flelds 
as the opportunity opens, vvhich no mère flrst corner should be permitted to 
monopollze. 

Under the opinion in the Eurêka Case, and as a new matter, I see nothing 
for it but to dismlss this bill. 

This cause cornes hère upon appeal from a decree of the District 
Court, Southern District of New York, dismissing bill of complaint in 
a patent infringement suit. 

Hillary C. Messimer and Albert M. Austin, both of New York City, 
for appellant. 

Howson & Howson and Charles Neave, both of New York City, for 
appellee. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

PER CURIAM. The patent sued upon is No. 703,100, granted 
June 24, 1902, to Julius B. Wantz for a massaging implement. A prior 
suit for infringement was brought by the same complainant against 
Eurêka Vibrator Company, in which Judge Hand sustained the patent 
and held defendant's deviee to be an infringement. 

The présent suit was tried before the same judge, but the record 
was materially changed by the introduction of much testimony which 
was not in the earlier suit. In conséquence he changed his opinion as 
to the validity of the patent, on the ground that in the later case the 
défendant had "supplied the very link which alone was absent in the 
case against the Eurêka Vibrator Company." He held the patent void 
and dismissed the bill. We entirely concur with the reasoning which 
led him to that conclusion and do not think it necessary to add anything 
to his opinion. 

The decree is afHrmed, with costs. 



WBSTIN6H0USE ELECTRIC & MFG. CO. v. ROLLER-SMITH CO. 

(Circuit Court of Appeals, Second Circuit. February 10, 1914.) 

No. 142. 

Patents (§ 328*) — Valiuitt and Infringement — Automatic Switch Beeaker. 
The Wright and Alborg patent, No. 633,772, for an automatic sv?ltch 
breaker, held valld and infringed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

•For other cases see same toplo & § numeee in Dec. & Am. Diga. 19OT to date, & Rep'r Indexes 
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This cause cornes hère upon appeal from a decree of the District 
Court, Southern District of New York, dismissing the bill of corn- 
plaint in a suit brought for infringement of patent. The patent is 
number 633,772, granted September 26, 1899, for an Automatic Switch 
Breaker to Wright and Alborg, assignbrs to complainant. Reversed 
and remanded, with instructions. 

Kerr, Page, Cooper & Hayward, of New York City (Thomas B. 
Kerr and John C. Kerr, both of New York City, of counsel), for ap- 
pellant. 

Edwards, Sager & Wooster, of New York City (Clifton V. Ed- 
wards and Lawrence K. Sager, both of New York City, of counsel), 
for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

IvACOMBE, Circuit Judge. This patent has been several times be- 
fore the courts and has been fully discussed in the several opinions 
filed from time to time. The first suit was brought against the Cutter 
Company; it was dismissed in the trial court, but upon appeal the 
patent was held valid and infringed by the Court of Appeals for the 
Third Circuit. 143 Fed. 966, 75 C. C. A. 152. A second suit against 
the same défendant to enjoin a modified form of its first device was 
also dismissed by the trial court but upon appeal the same Court of 
Appeals, despite a number of new défenses, again held the patent 
valid and infringed. 169 Fed. 634, 95 C. C. A. 162. In the South- 
ern District of New York Judge Ray again held the patent valid and 
infringed by another défendant, the Condit Company. (C. C.) 159 Fed. 
144, 154. His décision was affirmed by this court in an opinion which 
will be found in 167 Fed. 546, 93 C. C. A. 224. A modified form of 
the Condit device was also before the Circuit Court in the Southern 
District of New York and was held to be an infringement. 173 Fed. 
82. In view of the elaborate discussions of this patent and of the 
art to which it relates, it would be a waste of time to thrash over old 
straw. It might be supposed that there would come a time in the 
history of a patent, when repeated décisions, ail one way, would settle 
something about it, but however it may be in other circuits, our ex- 
périence hère seems to be the other way. 

The record hère as to validity is just the same as it was when the 
patent was first brought hère with the exception of one solitary bit 
of prior art, referred to as the Helios patent, Since the Helios de- 
vice required as an essential élément a magnetic blow-off, which the 
Wright and Alborg patent dispenses with, we concur with judge May- 
er in the conclusion that it is of no importance whatever as bearing 
upon the questions raised hère. 

As has been seen varions devices, gotten up to accomplish just what 
the patented device does and yet escape the claims of the patent, hâve 
been considered and disposed of in prior litigations. To us it seems 
that thèse décisions hâve settled some questions, and the présent re- 
argument of the same questions certainly does not induce to a recon- 
sideration of those décisions. For example although the spécifications 
show and the claims enumerate a toggle-joint, it is now settled that a 
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cam operating in a similar way to produce the same resuit is a fair 
équivalent of the toggle-joint. It is difficult for us to understand how 
defendant's expert persuades himself that the roUer i^ on the part 
pivoted eccentrically at 15 of defendant's device is not substantially a 
cam. Revolving on its own central axis it, of course, reduces fric- 
tion, but so far as its action on the roller 11 on the arm 7 is concerned 
it acts just as if it were a nonrevolving projection of the part pivoted 
at 15, to wit — a cam. 

Défendant has the locking and tripping devices, the tripping device 
susceptible of being moved by the opération of a magnetic field when- 
€ver an overload increases the power of the magnetic field. We think 
the District Judge gave too much importance to the circumstance that 
the lock could be broken by the operator moving the handle as well 
as by striking the tripper. This ma)' be an improvement, of proble- 
matical value, but so long as it does not take the place of the tripper 
of the patent, brought into action by a magnetic field, potentialized 
by an overload, the device has ail the éléments of claim 2 (the only 
one relied on hère) and is an infringement. Whether in actual ex- 
périence the operator, assuming that he were standing by to watch for 
an overload, would when he observed it seize and move the handle 
or would strike the tripper with his hand or kick it with his foot is 
unimportant. The merit of thèse devices lies in the circumstance that 
they are automatic, will operate when the watchman is not présent 
and, if he be présent, will operate even quicker than he can. We 
can see no différence in opération when an overload cornes over the 
circuit, and it is to provide for a sudden and unexpected overload that 
the whole mechanism is devised. 

The two structures look unlike, but substantially they are the same. 
The laminated élément, which was a double-ended bridge in Wright 
and Alborg's combination is eut in two, but it keeps its full contact 
with the lower stud and bus bar ail the time and its laminated end 
contacts with a wiping motion, just as in Wright and Alborg's de- 
vice; the progressive making and breaking of contacts, main and 
shunt, is also the same. 

The decree is reversed with costs of 'this appeal and cause remanded 
with instructions to enter decree in favor of complainant as to claim 2. 



WEBER ELECTRIC CO. T. NATIONAL GAS & ELECTRIC FIXTURE CO. 
(UNION ELECTRIC CO., Intervener). 

(Circuit Court of Appeals, Second Circuit. February 10, 1914.) 

No. 122. 
Patents (§ 328*) — Validity — Patentable Noveltt — Incandescent Lamp 

SOCKBTS. 

Weber patent, No. 743,206, for an incandescent light socket, consisting 
of a snap connection between the sleeve and cap, held to involve patent- 
able novelty, to be valid, and infringed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

•For oUier cases se« same toplc & § numeeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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This cause cornes hère upon appeal to review a decree of the District 
Court, Southern District of New York, holding a patent to be valid 
and infringed as to its- first four claims. The patent is No. 743,206, 
issued November 3, 1903, to August Weber for an incandescent light 
socket. The opinion of the District Judge will be f ound in 204 Fed. 79. 

See, also, 212 Fed. 950, 129 C. C. A. 470. 

F. C. Lowthorp, of Trenton, N. J., for appellant. 
F. C. Curtis, of Troy, N. Y., for appellee. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. The spécifications and claims of the 
patent and the prior art are ail set out very f uUy in Judge Ray's opin- 
ion, to which référence may be made. 

When the patentee's snap connection between the sleeve and cap is 
first seen, the natural impression is that there could be no patentable 
invention in so simple a device. But perusal of the record leads quite 
persuasively to a différent conclusion. In the first place, the précise 
combination of interlocking parts is undoubtedly noyel ; there is noth- 
ing just like this in the prior art. Even the Bray patent, which is re- 
lied upon, does not show just the effective clutch of the patent, and the 
"cover for a paint can," with which Bray's patent is concerned, is cer- 
tainly not in an analogous art to that of fixtures for electric lights. In 
the second place there is more than mère novelty to indicate invention. 
The testimony of the witness Bail is most persuasive. He has been 
engaged in this very art since 1888, appreciated the evil results of the 
old style of clasp (bayonet joints and screws) and the difficulties to be 
overcome in devising something différent. For some period before 
Weber's combination came out, the witness with other skilled workmen 
in the same factory devoted a considérable part of his time to designing 
sockets which would remedy existing defects. Not only did he fail to 
produce any, but when he first saw Weber's new snap connection he did 
not believe it would be practicable. He says : 

"When I saw Mr. Weber's socket I was surprised at the audacity of the 
design for the reason that we had been working a number of years to 
perfect the socket put out by the General Electric Company, and, notwith- 
standing the fact that we knew of the weakness in the side screws, we were 
not able, through the ingenuity of myself and others, to overcome this ob- 
jection. When I saw Mr. Weber's method of overcoming it I did not think 
it would be successful. There were too many uncertainties involved, the 
accuracy with which it had to be made, the resiliency of the métal, the ir- 
regularities that would creep in in manufacture and the seriousness of the 
lock giving way, ail seemed to work against the successful introduction of 
a snap catch. The troubles with the side screws and other means of holding 
the shell and cap together we knew of. It was a common slght in those 
days to see sockets in fixtures and in other places with the shell entirely 
gone. The trouble was in the vibration loosening the screws, allowing 
them to drop out and the socket to fall to pièces. As I say it (the snap 
catch) would hâve to be very accurately made in order to be as safe as 
the side screws. At that time there were a number of manufacturers of 
sockets — eight or nine of them — each one showing considérable ingenuity 
in the development of the art, but in ail of their sockets, they resorted to the 
side screws. This conflrmed my own opinion regarding the side screws, that 
it was better to submit to known disadvantages and troubles than to court 
new ones." 
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This witness was not contradicted, nor did cross-examination in any 
way qualify his very positive statements. 

Upon the record we are persuaded that, simple though it was, We- 
ber's snap connection was a meritorious invention and are not satisfied 
that defendant's modification, with its "bridge" across the two apertures 
for engagement escapes the claim. It is not necessary to add anything 
to Judge Ray's full discussion of the case. 

The decree is affirmed, with costs. 



WEBER ELECTRIC CO. v. NATIONAL GAS & ELECTRIC FIXTURE CO. 
(UNION ELECTRIC CO., Intervener). 

(Circuit Court of Appeals, Second Circuit February 10, 1914.) 

No. 123. 

1. Patents (§ S28*) — Validitt — Construction — Claims. 

Weber patent, No. 916,812, clalm 2, for an incandescent electrlc lamp 
socket, calling for "other interengaging nieans" for preventlng a relative 
rotative movement of the interlocklng tubular members of the socket than 
that described, was void as in effect covering ail the various interengaging 
means of the prior art. 

2. Patents (§ 328*) — Validitt — Incandescent Lamp Sockets. 

Weber patent, No. 916.812, for an incandescent lamp socket, claims 1, 
3, 8, 13, and 14, held valid and iufringed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a decree of the District 
Court, Southern District of New York, holding a patent valid and in- 
fringed. The patent is No. 916,812, issued March 30, 1909, to Au- 
gust Weber and others for an "Incandescent Electric Lamp Socket." 
The claims sustained are numbers 1, 2, 3, 8, 13, and 14. The opinion 
of the District Judge will be found in 204 Fed. 79. 

See, also, 212 Fed. 948, 129 C. C. A. 468. 

F. C. Lowthorp, of Trenton, N. J., for appellant. 
' F. C. Curtis, of Troy, N. Y., for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. This patent covers an improvement on 
an earlier device, the patent for which is considered in an opinion 
handed down at the same time with this one. The socket as thus im- 
proved has an additional protection against rotation by a cut-metal 
engagement of parts 19 and 20. We think the improvement was novel 
and meritorious and concur fully with Judge Ray's reasoning and 
conclusions. 

We think, however, that he erred in holding the second claim to be 

valid. The first two claims read as f ollows : 

"1. In a device of the class described and in comblnation, a pair of tubular, 
sheet-metal members, one adapted to telescopically receive the other, having 

♦For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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mutually abutting cut-metal edges on the respective members to prevent 
relative rotative inovement, and automatically interlocking means for pre- 
ventlng a telescoplc movement of séparation of one member from the other, 
said means permitting, without manipulation thereof, the telescoplc applica- 
tion of the members to each other. 

"2. In a device of the elass described and in comblnation, a pair of inter- 
locking, tubular sheet-metal members, one adapted to telescoplcally recelve 
the other, having mutually abutting cut-metal edges on the respective mem- 
bers to prevent a telescoplc movement of séparation of one member from 
the other when interlocked; and having other interengaging means for pre- 
venting a relative rotative movement of the interlocked members." 

[1] Claim 1, it will be observed, spécifies the means for preventing 
relative rotative movement, viz., "mutually abutting cut-metal edges 
on the respective members." This means we are satisfied was patent- 
able being an advance over whatever other means in the prior art had 
been employed to prevent relative rotation. But the second claim calls 
merely for "other interengaging means" for preventing relative rota- 
tion. This phrase would cover ail the varions interengaging means of 
the prior art, but the advance is a narrow one and the patent can be 
sustained only for the précise means which the patentée showed would 
accomplish the resuit. If claim 2 stood alone it might be saved by 
reading into it the spécifie device, but if this were read in it would be 
a mère duplicate of claim 1. 

[2] With the élimination of claim 2 the decree of the District Court 
is affirmed, with five-sixths costs of this appeal to complainant. 



READ MACHINERY CO. v. JABURG et al. 
(District Court, S. D. New York. March 4, 1914.) 

No. 7/88. 

1. Patents (§ 26*) — "Invention" — Combination of Old Eléments. 

"Invention" may be shown In a comblnation of old éléments, where 
they coact to produce a novel and Improved unltary resuit. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 27-30; Dec. Dlg. 
I 26.» 

For other définitions, see Words and Phrases, vol. 4, pp. 3749-3754.] 

2. Patents (§ 51») — "Anticipation." 

To establish "anticipation" of a patent, it Is necessary that the défend- 
ant show that ail of the éléments of the patented device or their me- 
chanical équivalents are found in the same description or machine, where 
they do substantially the same work by substantlally the same means. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 66-69, 72, 74; 
Dec. Dig. i 51.* 
For other définitions, see Words and Phrases, vol. 1, p. 411.] 

3. Patents (§ 328*) — Validitt and Infbingement — Cake Mixing Machine. 

The Read patent. No. 966,765, for a cake mixing machine, while for a 
combination of old éléments, was not anticipated and dlscioses invention, 
and the machine is of great utllity as shown by its wide acceptance and 
use by practlcal bakers. Also, held infrlnged. 

•For other cases see same topic & | numbbb in Dec. & Am. Digs. 1907 to date, &. Rep'r Indexes 
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In Equity. Suit by the Read Machinery Company against John 
Jaburg and Hugo Jaburg. On final hearing. Decree for complain- 
ant. 

Edmund Wetmore and Oscar W. Jeffery, both of New York City, 
for plaintiff. 
A. G. N. Vermilya, of New Yoric City, for défendants. 

HUNT, Circuit Judge. The Read Machinery Company, assignée of 
Harry Read, charges John Jaburg and Hugo Jaburg with infringe- 
ment of letters patent No. 966,765, issued August 9, 1910, alleged 
to cover certain new and useful improvements in cake mixing ma- 
chines. The purposes and advantages of the device patented are stated 
and described in the application as f oUows : 

"The objeet of the présent invention Is to Improve the mechanlcal construc- 
tion of such cake mixing machines, and In partlcular to provide an efficient 
and effectively disposed mechanism for operating the beater, a mechanism for 
changing the speed of rotation of the beater in mixing batches of material of 
varying consistency, a mechanism whereby the machine is stopped when it Is 
desired to change the speed, and in means for nioving the bowl into and out of 
engagement vrith the beater. * » • 

"The construction lllustrated and described possesses advantageous features. 
Among thèse may be mentioned the ease with which the parts may be con- 
structed and assembled and thereafter adjusted, and the compactness and 
eimpllcity of the cake mixer as a whole. In a cake mixer of this type it is 
désirable not only that the speed should vary in order to facilitate the work- 
ing of batches of goods of greater or less consistency, but also as a means of 
gradually furthering the process of aération of certain kinds of goods re- 
quired to be exceedlngly Ught and spongy." 

The acts of infringement claimed are the sale of cake mixing ma- 
chines embodying the combinations set forth in the sixth and tenth 
claims of the patent in suit. Those claims read as f ollows : 

"6. A cake dough mixing machine, comprising a standard, a bowl, a bowl 
support movably mounted thereon, a vertical screw engaglng said bowl sup- 
port for adjusting the position thereof, a beater, a main shaft, an auxiliary 
shaft parallel with the main shaft, speed changing gears interposed between 
the main shaft and the auxiliary shaft and a mechanism whereby the gears 
of one shaft may be shifted and brought into and out of engagement with the 
gears of the other shaft to aller the speed of the beater." 

"10. In a dough mixer, a standard, a bowl, a bowl support movably mounted 
thereon, a vertical screw engaglng said bowl support for adjusting the position 
thereof, a beater adapted to operate within the bowl, means for rotating the 
beater upon Its axis and moving the same in a clrcular path in said bowl, a 
main drive shaft, au auxiliary shaft arranged parallel to the main shaft, com- 
plementary speed change gears mounted on the main and auxiliary shafts, and 
means for selectively combining said gears in operative relation." 

Défendants allège that their cake mixers are made in accordance 
with letters patent No. 989,733, issued to them as assignées of Harry 
E. Townsend; that'during the course of prosecuting the application 
for the patent in suit plaintiff acquiesced in the rejection of claims and 
amended the spécification and claims in such manner that he estopped 
himself from ever claiming any construction of the patent which 
would include within its scope any article made, sold, or used by the 
défendants; that others within the United States hâve been making 
and selling, without hindrance or interférence on the part of plain- 
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tiff, articles as fully within the terms of the claims of the patent as 
is any device made by défendants, whereby plaintiff is estopped from 
claimin'g infringement on the part of défendants ; and that in view 
of the State of the art there was no invention and that the several 
éléments of the claims of the alleged letters patent constitute only 
aggregations of old éléments and no real combination. 

The opération of the Read machine may be stated in this way : The 
power is applied to the fîywheel which turns the main shaft; the 
gears on that shaft mesh with gears on the gear box which in turn 
are attached to the handle which projects from the front of the ma- 
chine. Those gears mesh with gears on the auxiliary shaft so that the 
gear box may be tumed by means of the handle to bring the gears 
in mesh in any one of the three speeds provided for; the power is 
transmitted through the gears referred to, through the auxiliary 
shaft, and on through the bevel gear mounted on the end of the 
auxiliary shaft and other gears provided therefor to the beater shaft 
which is mounted ofï the center of the bowl. The beater shaft is pro- 
vided with a pinion meshing with a hollow gear, giving a planetary 
motion to the beater. Thus, power is transmitted from the flywheel 
to the beater so as to impart the necessary motion to the beater and 
to provide for change of its speed. By means of a vertical screw 
the bowl support holding the bowl is raised and lowered and the 
beater can be put at any depth in the mass which may be proper. 
Thus, the beater may be started on top of the batch of material and 
gradually pressed down on and through the mass, and the speed of 
the beater may be changed during this opération. The handles for 
changing the speed and raising the bowl are conveniently located at 
the front and top of the machine. The différence between mixing 
butter and sugar together and kneading fiour was explained by one 
of the witnesses, who made it clear how important it is in manipulat- 
ing materials such as go into the bowl that there shall be an oppor- 
tunity to change the speed quickly, and how with the Read machine 
the operator stands with bis hand on the screw and feeds.it up grad- 
ually so as to incorporate the material by degrees, and as a higher 
speed is called for the gear box may be shifted in position by the 
handle in front and a higher speed given to it. The practical advan- 
tages of the machine appear to be : The saving of labor, economy in 
material, cleanliness and expédition, and its adaptabihty for use with 
mixtures of varying consistencies found in a bake shop. 

It can be said that, although the patent for the cake mixing machine 
is a combination of generically old éléments, under a well-established 
doctrine, if such parts or éléments are so arranged as to unité in pro- 
ducing a novel and useful resuit, the combination as a whole is pat- 
entable. "The ease with which the parts can be constructed and as- 
sembled and thereafter adjusted and the compactness and simplicity 
of the cake mixer as a whole" is a récital of one of the advantages 
of the device; and the évidence clearly shows that the method of 
varying the speed in accommodation to the mixing of batches of 
dough is efficient. Obviously it is of great advantage to bakers that 
their workmen and material should be protected from grease and dirt 
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in any machine used for mixing dough. It is unnecessary to elaborate 
upon the advantages which bakers ascribe to the machine further than 
to say that they regard it as safe, simple, and capable of mixing any 
mixture, whether heavy or light, used in a bake shop, and to do it 
thoroughly and fast. 

m Aggregation, as I understand it, will not apply where there is 
a combination of éléments capable of coacting to produce a unitary 
resuit, provided such coaction produces novel and improved results 
which are useful. Forbush v. Cook, 2 Fish. 669, Fed. Cas. No. 4,930. 
Plaintiffs are well sustained in the proposition that if selected élé- 
ments are adapted to a useful resuit, and an inventor utilizes such 
adaptability by uniting it with other éléments of the combination to 
form a novel whole, invention may be claimed. National Cash Regis- 
ter Co. V. American Cash Register Co., 53 Fed. 372, 3 C. C. A. 559; 
San Francisco Bridge Co. v. Keating, 68 Fed. 351, 15 C. C. A. 476. 
Taken by itself the change speed device of the patent in suit would 
operate without the présence of the vertical screw, yet as said in the 
National Cash Register Co. Case, supra, each of the several éléments 
in coaction does its appointed share tovvard effecting the single re- 
suit achieved by the co-operation of ail and demonstrates that each 
is, by the co-operation of the others, capacitated to contribute, by 
acting in its own peculiar way, to the common end. 

[2] Upon the contention that there bas been anticipation it is nec- 
essary, as I understand it, that the défendant shall show that ail of 
the éléments of the plaintiff's patent, or the mechanical équivalents, 
are found in the same description or machine where they do substan- 
tially the same work by substantially the same means. Owens Co. v. 
Twin City Separator Co., 168 Fed. 259, 93 C. C. A. 561. 

[3] Applying this rule, défendant cannot prevail merely because 
there is in the présent case a vertical screw in one of the former pat- 
ents or publications ofïered in évidence, and speed change gears in 
another, and so on as to the varions parts of the combinations of the 
sixth and tenth claims of the patent in suit. Ail of the parts of each 
combination in a single machine co-operating to produce the same re- 
suit as is accomplished in the Read machine must be proved in or- 
der to justify the conclusion that the Read patent is invalid for lack 
of patentable novelty. And while there is testimony to the effect 
that there may be a substitution of some différent member of the same 
class of devices as that of some particular device shown and described 
in the patent, still such showing does not négative the invention, par- 
ticularly where such substitution, if attempted, would involve a sub- 
stantial total reconstruction of the whole machine and still fail in pro- 
ducing the resuit achieved by the patent. In Cohn v. U. S. Corset 
Co., 93 U. S. 366, 23 L,. Ed. 907, the Suprême Court said anticipation 
would not be had "unless the prior patent describes the invention 
of the later one so fully that one acquainted with the art as it stood 
at the date of the prior patent could, without invention or assistance 
from the latter patent, practice it." 

A vertical screw and a rack and pinion are not mechanical équiv- 
alents in the situation or environment wherein they are used in the 
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patent under examination. As pointed out in the testimony, the use 
of the vertical screw accomplishes a resuit advantageous in the Read 
machine and one which the rack and pinion will not achieve. It was 
explained by Prof. Main that for each révolution of the pinion the 
rack is shifted for a distance equal to the circumference of the pinion 
which, with machines the size of those hère involved, would be sev- 
eral inches, while for each révolution of the screw the distance would 
be about a quarter of an inch ; so that the movement of a screw is 
much slower, more powerful, and far more accurate than that of a 
rack and pinion, and when the screw is stopped it stays there. It 
therefore takes the place of a ratchet and pawl which would be re- 
quired to hold the rack and its attachments in a given place after the 
pinion had been revolved for a certain distance. Stifï mixtures hâve 
to be f ed up gradually in order to avoid throwing the stuflf about, and 
when a rack and pinion is used, especially by operatives not skilled 
mechanically, the tendency would be always to bring it up too fast and 
to break beater blades. He also explained the use of the two devices 
on ordinary machinists' lathes where it is clear they are not équiva- 
lents. 

Cône pulleys and speed change gears may be équivalents for trans- 
mitting power, but the cône pulley with its belt cannot be substituted 
for the change speed gears on the Read machine, because, as explained 
by one of the witnesses, it would be necessary to shift the belt, which 
would either involve stopping the machine or impose risk on the op- 
erator and require him, according to the usual way, to shift the belt 
with his hands and to start the belt upon another step of the pulley. 
This manipulation would require care and time and would necessarily 
dirty the fîngers of the operator. Furthermore, in a bake shop where 
the mixture when started is heavy and stiff, slow motion is required 
in the beginning, and thereafter the speed accelerator is called into 
use by shifting the handle, the operator dropping it over to one side 
and giving it a shove and dropping it into place again without soiling 
his hands. The gear box is therefore for practical purposes an es- 
sential feature of the construction, economical in its use of space and 
free from the objectionable ground of dirt. 

Referring to what is called the auxiliary shaft of the Read ma- 
chine, it appears that at the front end of such shaft is the pinion 
which gives the motion to the planetary mechanism whereby ail 
changes of speed are effected through such auxiliary shaft at ail times. 
The diflferent speeds of such shaft are obtained by the intermediate 
gear box mechanism which drops into gear with either one or the 
other of the différent gears there provided. In the Lynn Superior 
machine, upon which the défense can rest its strongest contention of 
anticipation, when a gear specifically referred to was thrown to the 
left only slow speed and no other was obtained, and a short parallel 
shaft shown in the mechanism of the Lynn Superior machine is not 
used in the sensé that it is in the description of the Read patent and 
in the spécifications of the patent which describe the auxiliary shaft. 
An essential différence seems to be in there being no mechanism be- 
tween the two shafts of the Lynn Superior machine for obtaining dii- 
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f erent speeds as there is in the Read machine ; but we hâve to go to 
the other end ol the machine to find the mechanism for obtaining oth- 
er speeds, which are not obtained by gears mounted on main and 
auxihary shafts. 

The Read patent should not therefore be defeated because of the 
law of équivalents, for, as already explained, there could be no sub- 
stitution for the change speed gears of the Read patent by the use 
of cône puUeys in the sensé that the cône pulleys and the speed gears 
are équivalents. With respect to the mechanism for obtaining dif- 
férent speeds, there is no great variance between the testimony of the 
several experts. When the handle of the Read machine with its gear 
box is moved to its différent positions and thrown into mesh with the 
gears on the main and auxiliary shafts, the speed of the beater on 
its axis and the speed of the beater around the bowl are changed ; 
while in the Lynn Superior machine the speed of the beater around 
the bowl is fixed by the operator moving the gear into position, and 
then by the handle at the other end of the machine the speed of the 
beater on its axis is changed. The contention that the change speed 
gears of the Lynn Superior machine in themselves are means for 
selectively combining the change speed gears in operative relation is 
not persuasive, for in the Read machine the handle and mechanism 
attached are the means and mechanism required by the claims of 
the patent and are an improved and useful élément in the machine. 
There is a différence in design and construction between the change 
speed mechanism of the Lynn Superior machine and the change 
speed machanism of the Read patent; and it was satisfactorily ex- 
plained to my mind that in order to enable the Lynn Superior machine 
to accomplish the results of the Read machine, or to make it into the 
combination shown in the patent of the Read machine, radical changes 
would hâve to be made. 

The spécifications of the patent are to be resorted to in ascertaining 
what is meant by the terms used in the claims, and under the rule that 
the claims of the patent are to be fairly construed so as to cover if 
possible the invention, especially if it be a meritorious one, phrases 
used in the claims should receive a restricted construction with due 
regard to the environment of the thing described and to the pur- 
poses set forth in the spécifications and drawings of the patent. 
Walker on Patents, 117a; Mossberg v. Nutter, 135 Fed. 95, 68 C. C. 
A. 257. 

It appearing that there is a radical différence between the Lynn 
Superior and the Read machines in the mechanism referred to, the 
question whether or not the Lynn Superior machine was an abandoned 
experiment becomes immaterial. 

It is significant that prior to the devising of the machine described 
in the Read patent no machine had donc the. work and obtained the 
results of Read's machine. Practical bakers clearly establish this 
fact, and dealers in mixing machines give évidence of the great com- 
mercial success of the Read device. Having due regard to the pre- 
sumption of validity arising from the patent, the success it has at- 
tained, the nonexistence of any anticipation, and the adoption of it 



EEAD MAOHINEBT 00. V. JABURG 957 

by the défendants with express notice of the patent, lead me to think 
that the claims under considération should be held to be valid. San- 
ders V. Hancock, 128 Fed. 424, 433, 63 C. C. A. 166. 

Infringement is proven. Différences of a slight character are to be 
found in défendants' structure from that of the patent, but they are 
immaterial. When claims 6 and 10 are read on the défendants' ma- 
chine, they apply, and the words "mechanism," in claim 6, and 
"means," in claim 10, indicate the parts of the combination which give 
motion to other parts and which do a specified part of the work in 
the combination. The change speed mechanism in the défendants' ma- 
chine is substantially the same as that in the Read patent, notwith- 
standing the fact that, instead of two gears mounted on the main 
shaft and two on the auxiHary shaft, défendants' machine has four 
gears mounted on the auxiliary shaft and one on the main shaft. 
The method of opération and the principle of the change "speed de- 
vices of the patent in suit and the défendants' machine are identical. 
There is also some différence in the means by which the so-called 
planetary movement of the beater is obtained in the défendants' ma- 
chine, in that, instead of a fixed hoUow gear as described in the pat- 
ent in suit, défendants' machine has two beveled gears revolving in 
opposite directions; yet the planetary movement is not changed. 

There was a point made by the défendant with respect to the neces- 
sity for stopping the machine of the patent in suit when the speed 
is changed. Power is eut off from the beater or auxiliary shaft dur- 
ing the instant required for the movement of the handle which is 
used in changing the speeds. When the handle is down so that the 
gears are not in mesh, no connection exists between the main shaft 
and the beater shaft; but the main shaft is running if the power is 
not turned off, and the time consumed by an experienced operator in 
turning the handle is only a fraction of a second. It was shown that 
the drawings of the patent illustrate a worm meant to turn the belt 
onto a loose pulley which would stop the machine during the opéra- 
tion of changing speed. The évidence is that in actual practice this 
has been dispensed with, and, as this feature is no part of either of 
the claims involved in the présent suit, it is not important that it be 
dwelt upon. The defendant's machine, however, opérâtes as does the 
Read machine; that is to say, when the operator turns the handle, 
the path of the power from the flywheel to the beater is broken and 
the power is interrupted for the instant required to change the speed. 
It would therefore be correct to say that the machine is not stopped 
for part of it is still in motion, although there is an interruption of 
the opération of the beater, very slight, and apparently of no consé- 
quence in the performance of the work. 

The foregoing views dispose of what appear to be the real points in 
the case. 

In conclusion, I find that claims 6 and 10 of the patent in suit show 
a combination not contained in the any prior patent, pubHcation, or 
machine which achieved a new and useful resuit and was followed 
by decided commercial success, and that défendants hâve appropriated 
the said combination and so infringed upon the patent. Decree for 
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injunction and accounting before a master, as is usual in such cases, 
is ordered, subject to the obligation of any stipulation heretofore en- 
tered into waiving damages or profits on account of any machine 
manufactured by the Triumph ,Manufacturing Company previous to 
the filing of the bill of complaint herein. 



IMPERIAL MACHINE CO. v. JACOBUS. 

(District Court, S. D. New York. Aprll 3, 1914.) 

Patents (§ 328*) — Validitt — Infringement — Machine fob Peeling Vegeta- 
BLEs — Peeuminary Injunction. 

Robinson Patent, No. 809,582, for machine for peeling vegetables, held 
prima faeie valid and not anticlpated, so as to entitle complainant to a 
prellminary injunction restraining défendant from selllng certain alleged 
infringed machines pendente lite. 

This is a motion for a preliminary injunction to restrain défend- 
ant from selling machines alleged to be infringements of United 
States patent to Henry Robinson, No. 809,582, issued January 9, 
1906, for "Machine for Peeling Vegetables." 

H. S. MacKaye, of New York City, for complainant. 
F. Warren Wright, of New York City, for défendant. 

LACOMBE, Circuit Judge. The claims involved are Nos. 1 and 
3. Thèse were held valid and infringed by Judge McPherson in Rob- 
inson Machine Co. v. American Fruit Machinery Co.^ The partic- 
ular détail of construction in question relates to the revolving disk 
with abrading surface ; the flat surface of the disk having on it "ris- 
ing portions extending inward from the circumference toward the 
center, preferably bounded by radial sides, higher at the circumfer- 
ence, sloping toward the center." The same patent was before Judge 
Hough at final hearing in a suit by the présent complainant against 
Smith & McNell. He held the patent valid and infringed as to the 
first claim. Since the device complained of hère is the same as in 
the Smith Case, and there is no additional prior art, it would seem 
that preliminary injunction should issue. 

The application is opposed mainly because, since the Smith déci- 
sion, Judge Hazel in the Western district of New York bas refused 
an injunction. That refusai came about in this way: A patent re- 
lied upon as showing anticipation is one to Lehman, 91,238, issued in 
1869. There is no testimony to show that any device was ever made 
under this patent. It was before Judge Hough, who, referring to the 
Lehman drawing and spécifications, held that: 

"This diagram shows a 'hump' or 'agîtator', whlch apparently bas sharp 
edges and looks like a klnd of slat or lath-llke projection affixed to the usual 
revolving disk. It is plain that this device of Lehman's is an agîtator, but 
It Is equally plain that it will not agitate in the same way as does the sloping 
hump which Is described in Roblnson's patent and found in the alleged in- 
frlnging machine." 

•For other cases see same toplo & § ncmeer in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 

* See note at end ot case. 
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In the suit before Judge Hazel, défendant undertook to fortify the 
Lehman patent by the affidavit of an expert with a drawing which 
the expert testified illustrated the Lehman raised portion or agitator. 
The same testimony is produced hère. Complainant in the Western 
district did not meet this testimony with other affidavits, and Judge 
Hazel, therefore, seems to hâve taken the drawing and affidavit at 
their face value. Since this drawing is substantially a Chinese copy 
of the drawing of the patent in suit, which shows Robinson's raised 
portion, Judge Hazel's conclusion was sound, if the expert's affidavit 
and drawing were taken as accurate. 

In the case at bar, however, there are replying affidavits ; but, with- 
out them, I am entirely satisfied that the expert's drawing, like many 
other expert's drawings and models, is whoUy unwarranted by any- 
thing disclosed in the Lehman patent. The drawing shows the sides 
of the projection sloping downward to right and left from its high- 
est portion; nothing in Lehman indicates this sloping; and nothing 
therein négatives its présence. The drawing shows the foot line of 
thèse slopes not parallel, but inclined toward each other; nothing in 
Lehman indicates such incHnation. The drawing shows the projec- 
tion extending inward from the circumference until it reaches the 
central core of the pot; nothing in Lehman's patent indicates this, 
but, on the contrary, its Fig. 1 shows the projection terminating 
abruptly some distance before it reaches the central core. The draw- 
ing shows the summit of the projection sloping downwards as it runs 
from circumference to center ; nothing in Lehman indicates this, but, 
on the contrary, Fig. 1 shows the summit of the projection at exactly 
the same height above the disk through its entire length. Under 
thèse circumstances, it is difficult to see how either the expert's draw- 
ing or his affidavit could possibly hâve any probative value. 

I see no force in the objections to proof of title. Injunction may is- 
sue on claim 1. 

NOTE. 

The following Is the opinion of J. B. McPherson, Circuit Judge, In Robin- 
son Machine Oo. v. American Fruit Machinery Ce, referred to above: 

"The patent in suit, No. 809,582, was granted to Henry Robinson on his 
application flled in January, 1905. It is for an improvement in machines 
for peeling vegetables; potatoes being evidently the vegetable chiefly in the 
patentee's mind. The prior art is concerned mainly with two classes of 
machines, and thèse are briefly described in the spécification as follows: 

" 'This machine has relation to impi-ovements in that type of machines for 
peeling vegetables wherein an abrading-disk rotâtes at the bottom of a 
containing vessel provided with an abràding lining. Machines of this type 
hâve been hitherto designed according to two principal plans. In following 
one plan of construction, inelastic sharp cutting edges are provided for, 
acting upon the material to be treated, and the turning of individual vegeta- 
bles is accomplished by spécial devices introduced in the path of movement 
of the mass. The second plan of construction involves the use of brushes 
as abràding agents, and the turning of the vegetables to bring ail parts 
successively against the active surfaces is supposed to be accomplished by 
the elasticity of the wires or bristles in such brushes. In this form a free 
path of movement is left for the mass to be treated.' 

"The présent dispute is solely over the abrading-disk, and the claims In- 
volved are the flrst three: 

" '1. In a device of the class described, an impelling and abràding member 
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comprîslng a rotary disk composed of a horizontal flat strlated portion and 
a raised portion extending from near tlje circumference inward and having 
two sides slôplng down to tlie flat striated portion of said disk, substantially 
as described. 

" '2. In a device of tlie class described, an impelling and abrading member 
comprising a rotary disk eomposed of a number of liorizontal flat striated 
portions separated by raised portions at intervais extendlng from near the 
circumference inward, substantially as described. 

" '3. In a device of ttie class described, an impelling and abrading mem- 
ber comprising a rotary disk eomposed of a horizontal flat striated portion and 
a rounded raised portion rising gradually from near the center toward the 
circumference, substantially as described.' 

"As it seems to me, not much discussion Is needed about this matter. 
In my opinion the patent discloses meritorious invention and deserves pro- 
tection, ïhe device has met wlth much approval, and sales hâve been 
numerous and steadily continued. The merits of the machine are obvious. 
It unités in the disk Ûie three functions of abrading, Impelling, and turning ; 
for the first time it deals successfully with a deep mass, as contrasted with a 
shallow layer; It does not grind or bruise the vegetables, but confines ita 
action to removing the thin outer layer of skin ; and it leaves the surface 
of the potato comparatively smooth instead of pitted or hacked. Thèse 
advantages hâve never before been combined in a single machine, and the In- 
vention seems to mark a distinct and decided advance in the art. It is 
therefore entltled to a reagonable range of équivalents, and In my opinion 
it is well wlthin such range to coat the disk with carborundum. The 
Sharp particles of this substance are dlsposed in striations, although the 
Unes are broken and irregular; and this I think is one of the 'variety of 
methods of strlation' to which the spécification refers. Similarly, the raised 
portions of the disk — which are of the essence of the Invention, and are to 
extend from near the circumference inward, or gradually from near the 
center toward the circumference — need not necessarily be radial in direc- 
tion. If they are spiral, as they are In the défendants* machine, the spirit 
of the Invention would, I think, toe clearly invaded. And so, also, a surface 
that Is not exactly 'flat,' but déviâtes only slightly from a plane, would be 
fairly comprehended by the claims. Indeed, I do not see how infringement 
can be successfully denled If the disks now made by the défendants and the 
coniplainants respectively be Inspected side by side. As I think, the de- 
fendants' machine is plainly an attempt to secure the advantages of the 
patent and at the same time avold infringement. Of course, if the frontier 
has actually been erossed, the défendants are secure; but in my opinion tliey 
hâve not suceeeded In reaching a position of safety. The Blache machine 
belongs to the brush type, has not been effective, and does not seem to need 
detailed discussion. 

"I think the three claims In question are valid, and bave been infringed. 
A decree to that efCect, with costs, may be entered." 



THE SBNATOR RICE. 

TflE RESOLUTE. 

(District Court, E. D. New York. March 21, 1914.) 

Collision {§ 95*) — Tow and Anchored Barge — Impeopeb Navigation oi' 
Tow. 

In drllllng to remove a rock in the bottom of the Hudson river about 
600 feet northwest from the plers at the Battery, the contracter built a 
platform for the workmen, and beside it anchored a barge for use as 
their quarters and for storage purposes. As a tow of coal barges was 
passing up on the east side of the drill barge, on a strong ebb tide, it was 
met by another tow coming down in charge of the tug Senator Rice ; the 

'VoT other cases see same topic & § number tn Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tows passing starboard to starboard. A collision occurred between the 
tows which forced one of the boats of up-bound tow against the drlU 
barge, and the platform was broken and material lost Held, that the 
collision was due solely to the fault of the Senator Eiee in attempting 
with sueh a tow and at that stage of the tlde to pass between the plat- 
form and the plers, instead of to the westward, when it was her duty to 
pass any meeting tow port to port 

[Ed. Note.— For other cases, see Collision, Cent. Dlg. §| 200-202 ; Dec. 
Dig. § 95.*] 

In Admiralty. Suit for collision by John D. Miller against the 
steam tugs Senator Rice and Resolute. Dismissed as to the Resolute. 
and decree against the Senator Rice. , 

Foley & Martin, of New York City (Wm. J. Martin, of New York 
City, of counsel), for libelant. 

Amos Van Etten, of Kingston, N. Y., for The Senator Rice. 

Burlingham, Montgomery & Beecher, of New York City (Chauncey 
I. Clark, of New York City, of counsel), for The Resolute. 

CHATFIELD, District Judge. The présent alleged cause of ac- 
tion arises from an injury to a structure in the Hudson river, main- 
tained there under contract with the United States government, for 
the removal of a rock shown upon the government charts at a point 
substantially northwest by west from the southerly extremity of Man- 
hattan Island and just outside or to the westward of a straight line 
between the outer end of the Liberty Street pier and the southwest- 
ern extremity of the enlargement to Governor's Island. This rock, 
as is shown by the testimony, and as indicated upon the chart, left 
a clear passage of some 600 feet to a boat rounding the Battery and 
passing either up or down the Hudson river between the rock and the 
Manhattan pier line. 

According to the testimony, an ebb tide also sets a boat down along 
the face of the Manhattan piers, almost directly upon the dock in 
question, and the distance saved by passing inside of the rock, when 
turning from the Hudson river around the Battery into the E^st River, 
is not great, but it is easier to make the turn than when passing out- 
side. 
_ The varions transfers of title by which through bankruptcy the 
right to a cause of action, if any existed, has become vested in the 
présent libelant (as purchaser from the trustée in bankruptcy), and the 
way in which those rights are traced back to the company maintain- 
ing the structure and having the contract with the United States 
government, need not be discussed, as there seems to. be no substan- 
tial basis for questioning the prima facie title of the libelant. Nor 
do the terms of the contract with the government affect the situa- 
tion. 

The removal was being accomplished by the use of dynamite placed 
in drills in the rock, and the plant for drilHng was located upon a 
platform erected above the water, by means of four large pointed 
girders or spuds some 60 feet in length, to one of which the plat- 
form was attached at each corner. This platform was 12x20 feet 

•For other cases see same topio & I ndmeee m Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexer 
2I2F.r-61 
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square, and a large barge, maintained in position by anchors leading 
to the barge by cables, served.as quarters for the men and ail other 
purposes except the actual platform from which the work was con- 
ducted. This barge was so placed beside the platform and held firmly 
in position by the anchors as to cause no strain upon the platform 
or the spuds, and also so as not to be carried against the platform 
either by the ebb or flood tide. 

The accident in question occurred at about 5 o'clock in the after- 
noon of Sunday, June 30, 1907, and is described by one of the work- 
men upon the barge (who seems to be the only one who can now be 
located) as having been the resuit of collision between the westernmost 
or port barge of a tow of empty coal boats passing up the Hudson 
river. This barge was forced against the beat or barge moored at the 
drilling platform, by contact between the starboard barge of that tow 
and one of two loaded boats passing down the river and still further 
toward the New York shore, in tow of the Senator Rice. 

The tide was running strong ebb, and the testimony of the wit- 
nesses is sufficiently definite as to the actual contact between the barge 
and the drill boat, by which the actual injury to the platform was 
caused. In the deep water and swift tide, before repairs could be 
made or new anchorage obtained, the work boat or barge was car- 
ried against the platform, the platform itself was tipped over, break- 
ing ofif one of the spuds, and the loss of much time and material re- 
sulted before things could be set to rights. 

A number of incidental questions of fact hâve arisen in the case 
which seem to hâve no bearing upon the resuit and can be disposed 
of by mère mention. 

The libelant produced a fireman of the city of New York stationed 
at Pier A North River, who testified that at about 5 o'clcok, on the 
last Sunday afternoon in June, 1907, in clear weather, with no other 
boat in sight in the neighborhood, he distinctly and definitely remem- 
bered seeing the steamtug Senator Rice with a tow of barges com- 
ing down the Hudson river on the Jersey side of midchannel, turn 
across toward New York, and attempt to come between the platform 
in question and the battery. This witness testified that the ebb tide 
carried the tow against the platform, that the tug backed away, came 
on around the platform, and proceeded into the East River. 

Thèse facts do not accord at ail with the testimony of the other 
witnesses as to the collision upon which the libelant sought to recover, 
and the matter remained a mystery until nearly the close of the trial, 
when the captain of the Senator Rice, in a frank and colloquial man- 
ner, referred to another occasion than the one involved in the présent 
action, in which, in coming down the river, he had come in collision 
with the platform used for dredging, under the influence of the ebb 
tide, and that his tow had rebounded from the platform without dam- 
age thereto, and that he had proceeded on his course. 

Another matter of the same sort is raised by the bringing of the 
présent action against the tug Resolute as well as against the Senator 
Rice. This tug is one of two having a stack of the sort described 
by the witnesses and owned by a towing company. She is shown by 
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the testimony of her captain, corroborated by his log, to hâve been 
near the entrance to New Haven Harbor on a trip to the eastward 
at the time of the accident in question, and that she could not hâve 
been in New Yoric so as to hâve met the Senator Rice and her tow 
on the day upon which this accident occurred The Resokite has a 
marking or device upon her stack borne only t>y the other tug of this 
same company around New York Harbor, and according to the tes- 
timony in the case this second tug was supposed to be laid up for re- 
pairs on this day. 

It is necessary therefore to hold that the case against the Resolute 
has not been proven, and that whether it was the second tug of the 
Hne in question, or whether it was another tug with a tow whose iden- 
tity was confused with that of the Resolute because of some sim- 
ilarity of marking, it is impossible to establish upon the libelant's 
proof, the identity of the tug concerned, and the libel at least as far 
as the Resolute is concerned must be dismissed. 

We must, however, bear in mind the positiveness with which the 
witnesses identified the Resolute in considering their recollection of 
the occurrence which was long before the trial, and we must also 
consider the question of responsibility for the accident as between 
the Senator Rice and the unidentified or unknown tug, even though 
the Resolute be relieved and dismissed from the case. 

In addition to the testimony of the workman upon the platform, 
who came out from the house in time to see the boats just after con- 
tact with the platform, we hâve the testimony of the master of the 
Senator Rice as to certain phases of the collision, and the testimony 
of one of the barge captains in tow of the Senator Rice, whose boat 
seems to hâve been the one directly in contact with the tow coming up 
the river. 

According to the master of the Senator Rice, his tow was proceed- 
ing down the Hudson river, and, as he subsequently testifies, another 
tow of the Comell Steamboat Company was somewhere in the neigh- 
borhood, also coming down the river. In a vague way he confuses 
his own position and gives, as his reason for passing betv/een the 
platform and the New York shore, that the other Cornell tow, and 
other boats going up and down the Hudson river, forced him to take 
the inside course, under the influence of the ebb tide, in order to 
get through and to make the turn around the Battery into the East 
River. 

It is manifest that his course down the Hudson river should hâve 
been far enough from the New York shore to safely pass port to port 
any tows coming up the river, and that his only reason for approach- 
ing the New York shore was to save time and distance and to easily 
and quickly get out of the main current of the ebb tide by making 
as close a turn as possible at the Battery. 

It is manifest, also, that thèse objects could be accomplished, if the 
river were clear, by passing inshore of -^the dredging platform, but 
that in so doing the Senator Rice ran the risk of striking the platform 
or of getting into difficulties through proximity to the New York 
pier line, while he also ran the risk of meeting boats turning around 
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the Battery and into the Hudson river and proceedîng up on the 
starboard or right-hand side of the channel. 

The tow of the Senator Rice consisted of two barges — the Phil- 
brick loaded with brick, and the Katy loaded with coal. The Phil- 
brick was the starboard or westernmost boat of that tien Her cap- 
tain testifies that, as they were proceeding down the Hudson river, 
he came out on deck, and that his attention was attracted to a tow 
which had corne up past the Battery and of which the tug had already 
gone by or was going by his barge. He became apprehensive that 
the starboard boat in the tow of this tug would not clear his own 
barge, and what he feared did happen. The two barges came to- 
gether side by side and a small part of his rail was carried away. The 
effect of the collision does not seem to hâve been great, but the mo- 
mentum of the vessels and the pressure resulting from the blow 
seems to hâve been considérable and to hâve moved the barge of 
the tow coming up the river considerably out into the river, Her 
momentum was checked and her sidewise movement imparted to other 
boats in that tow. The situation is identified by the workman upon 
the dredging platform, and it is apparent that the force of the ebb 
tide, together with the transmitted blow of the collision, caused the 
injury to the dredging plant at the other side; that is, with the port 
boat of the tow coming up the river. 

The évidence indicates that the tow, coming around the Battery and 
up the river, could hâve passed safely between the dredge and the 
Battery, and that the tug in charge of this tow could successfuUy 
stem the tide if not interfered with by other vessels. The captain 
of this tug, whether.it was the Resolute or some other, took the re- 
sponsibility of passing through the place in question, but had the right 
to dépend upon freedom from interférence from boats passing down 
the river and bound to pass him port to port. 

We need not consider what his position would hâve been or what 
responsibility would hâve rested upon him with respect to some boat 
coming out of the slip on the New York side. The only force which 
rendered it impossible for this tow to hâve successfuUy passed up 
the river seems to bave been that of the collision of the barge Phil- 
brick, in tow of the Senator Rice. The ordinary duty of the Senator 
Rice when proceeding down the Hudson river was to pass a tow com- 
ing up river on the outside or port to port, and it was négligence and 
breach of duty on the part of the Senator Rice to attempt to cross 
the river and pass through between the platform and the shore, with 
the tide at such a stage, and with the tow of the Senator Rice in such 
a position that any vessel met in this narrow space could not be 
passed in the proper way. 

The effect of the rule upon the Senator Rice would be that, unless 
she were in such position as to see that no vessel could meet her be- 
fore rounding the Battery, she was bound to take the outside course 
(where it was possible to obey the rule) or be held responsible for 
the conséquences. 

In addition to the responsibility resting upon the Senator Rice from 
the violation of this rule, it is apparent that the action of her captain 
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in attempting to work across the Hudson river, so as to go through 
the narrow space with a tow of the width of the one which he had 
upon this trip, under the conditions of tide shown, was careless and 
likely to land his tow against the dredge or to get him in difficulties 
with any other tow in the neighborhood, unless fortune favored his 
reckless act. Such navigation is of itself a breach of the rules and of 
the duty resting upon the captain of a tug in charge of a tow, and 
is sufficient to impose Hability upon the vessel if accident results there- 
from. But further than this, the position of the Senator Rice in 
making the turn would be such that she would be entirely too close 
to the New York shore and the pier heads when proceeding down 
with the ebb tide, and, while the accident did not resuit from this 
situation, the carelessness of such navigation adds to the persuasive 
quality of the proof as to carelessness in other particulars. 

It appearing therefore that the dredging platform standing station- 
ary against the force of the ebb tide was free from fault, and was 
injured by the impact of a barge forced against the platform through 
the movement of other barges, in tow of a tug as to which no fault 
has been shown, and it further appearing that the movement of thèse 
barges was caused by contact with the barge in tow of the Senator 
Rice, and that responsibility for the situation has been fixed by the 
négligent actions of the Senator Rice, it must be held that the libel- 
ant has made out his case and that he may hâve a decree against the 
Senator Rice, but that the libel against the Resolute must be dis- 
missed. 



THOMPSON-LOCKHART CO. v. CITY OF PHILADELPHIA. 

(District Court, E. D. Pennsylvania. March 5, 1914.) 

No. 56. 

Navigable Watbes (§ 20*) — Bridges Maintained by Citt — Lia.biuty fob 
Obstextctions to Navigation. 

A city having gênerai authority to build and maintain bridges over navi- 
gable streams Is liable In a court of admiralty for an injury to a vessel 
while being properly navigated under such a bridge, caused by a tim- 
ber used in the construction of an abutment and left projecting under 
water, where it eannot be seen, wlthout being protected or marked, and 
where it constituted a dangerous obstruction to navigation. 

[Ed. Note. — For other cases, see Navigable Waters, Cent Dig. §§ 73- 
99; Dec. Dig. § 20.* 

Obstruction of navigable waters, jurisdictlon of fédéral courts, see note 
to Bailey v. Mosher, 11 C. C. A. 318.] 

In Admiralty. Suit by the Thompson-Lockhart Company against 
the City of Philadelphia. Decree for libelant. 

J. Frank Staley and Lewis, Adler & Laws, ail of Philadelphia, Pa., 
for libelant. 

Edgar W. Lank, Asst. City Sol., and Michael J. Ryan, City Sol., 
both of Philadelphia, for City of Philadelphia. 

•For other cases see same topic & S numbsb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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J. B. McPHERSON, Circuit Judge. The witnesses in this case 
were heard in open court ; I find the f acts to be as f ollows : 

The l^belant is a Pennsylvania corporation, and on January 17, 1913, 
was the owner of Lighter No. 4, a deck barge 104 feet long and 24 
feet 6 inches beam, with sides running straight up and down. She was 
then employed in carrying ashes and rubbish between points upon the 
Schuylkill river within the port of Philadelphia. The city owns and 
maintains a drawbridge crossing the river at South street, and on the 
date mentioned was charged with the duty of maintaining and safe- 
guarding the abutments, or piers, of the bridge, so that vessels nav- 
igating the river and using the narrow channels under the bridge with 
proper care might proceed in safety. Between half past 3 and 4 o'clock 
in the afternoon of January 17 — the weather being clear and calm, and 
the tide at low water — the lighter loaded with ashes and rubbish, and 
the scow Reliance loaded with garbage, were taken in tow by the tug 
Helen, to be moved south from Fairmount wharf to Penrose Ferry 
Bridge. The lighter was made fast to the starboard side of the tug, 
and the scow, to the port side. The Reliance was also a large vessel 
of 18 or 20 foot beam, and as the tug was 14-foot beam, the whole 
tow was about 60 feet in width. The channel through which the tug 
and tow were about to pass was the first on the western side of the 
draw, and was 70 or 71 feet wide on the surface of the water, not 
much margin being left on either side of the tow. The lighter was 
drawing from 6 to 7 feet. The tow was properly made up in the usual 
manner, and at the time of the collision the lighter and the tug were 
seaworthy and properly manned and equipped, and were proceeding 
carefully and slowly down the river. The tug was in charge of a 
licensed master, who had seen more than 30 years of service, was well 
acquainted with the river, and had often conducted similar tows under 
this and other bridges. While the tow was passing through the nar- 
row channel under one bell, the starboard side of the lighter being a 
short distance from the visible and flat stone face of the pier, this side 
of the lighter coUided with a projecting timber that had been part of 
a temporary structure, or caisson, erected either when the pier was 
built or when it was repaired about 15 years ago. The caisson had not 
been wholly removed, and the part that remained was hidden below 
the surface of the water. None of it was visible at any stage of the 
tide, and as it was also unmarked and unprotected, it was dangerous 
to vessels passing through this channel even with due care. The prés- 
ence of the obstruction was unknown to the master of the tug and to 
the man in charge of the lighter. 

It may be désirable to describe the situation a little more in détail : 
Two stone or concrète ledges make part of the construction of this 
western pier. Both are always under water, and at half ebb — the stage 
when a diver of many years' expérience made an examination on Jan- 
uary 31, 1913 — the upper ledge, projecting 12 inches, was found to be 
about 5 feet below the surface, and the lower ledge, 4 feet further 
down and projecting 18 inches, was found to be about 9 feet below 
the surface. Outside of both ledges was part of the caisson referred 
to, built of heavy timbers, 12 by 12, and from the upper part of this 
caisson one timber had been partly detached, and was extending up- 
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ward about 2 f eet above the lower ledge. At low tide — the stage when 
the injury was done — the timber would be from 2 to 3 feet nearer the 
surface, and would be near enough to account for the injury com- 
plained of. I hâve no doubt, and I so find, that the timber delivered 
the blow in question. No spring piling or other device then protected 
vessels from the hidden danger, and no notice or warning of any kind 
had been given to call attention to the situation. 

The damage received by the lighter is shown by the photographs 
that were taken while she was being repaired. She was struck amid- 
ships, and not far from her bottom, and the blow was evidently severe. 
There is no appearance of injury above the broken planks, and none 
above the water line. The collision was not due to any fault in navi- 
gation or otherwise on the part of the lighter or of the tug, but was 
wholly due to the fault of the city in so maintaining the pier or abut- 
ment as to be an obstruction to careful and proper navigation. The 
précise fault now involved is permitting the projecting timber to re- 
main without proper protection by piling or other means, and without 
any warning of its présence, either by marking or otherwise. It is of 
some weight that in other narrow channels in and near Philadelphia 
similar piers or abutments are usually protected. 

Situations resembling this hâve been consider^d frequently by other 
courts, and the décisions seem to make discussion superfluous. Rail- 
road Company v. Towboat Ce, 64 U. S. (23 How.) 209, 16 L. Ed. 433; 
Towing Co. V. Wilson, 63 Fed. 626, 11 C. C. A. 366; Southern, etc., 
Co. V. Railroad Company (D. C.) 196 Fed. 550, affirmed 205 Fed. 732, 
124 C. C. A. 26; Milwaukee v. Kensington, etc., Co., 199 Fed. 109. 
120 C. C. A. 228 ; The Nonpareil (D. C.) 149 Fed. 521, and cases cited 
in thèse décisions. 

The Pennsylvania cases cited bv the city (Clarke v. Bridge Co., 41 
Pa. 147, and Childs v. Crawford'Co., 176 Pa. 139, 34 Atl. 1020) do 
not apply. No évidence was offered concerning the extent of the city's 
authority in référence to the construction and maintenance of this 
bridge ; but, if its gênerai authority to build and maintain be assumed, 
the question is still presented, whether the city is liable for maintain- 
ing an obstruction to navigation within the jurisdiction of a court of 
admiralty. And this question, in my opinion, should be answered in 
the affirmative. 

As a resuit of the collision the side of the lighter was broken in, 
about 18 inches or 2 feet above the bottom, causing her to fill, and re- 
quiring her to be put aground. It was necessary, also, to remove her 
cargo before she could be raised and repaired. No objection is made 
to any item of the claim, and a decree may therefore be entered in 
favor of the libelant for $1,415.67, with interest and costs. 
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BERNARD & SAMSEL v. CITY OF PHILADBLPHIA. 

(District Court, B. D. Pennsylvania. March 5, 1914.) 

Ko. 42. 

NAViGABtB Watebs (§ 20*) — Bridges Maintainbd bt Citt — Liabilitt fob 
Obstructions to Navigation. 

A city liavlng gênerai autliority to build and malntaln bridges over 
navigable streams is under the duty of mailing tlie channels under sucli 
bridges safe for navigation, and is liable for an injury to a vessel being 
properly navigated, caused by a projection of a stone abutment under wa- 
ter, wïiich. cannot be seen, and is unguarded and unmarked. 

[Ed. Note. — FoT otlier cases, see Navigable Waters, Cent. Dig. §§ 73-99 ; 
Dec. Dig. § 20.*] 

In Admiralty. Suit by Bernard & Samsel, managing owners of the 
tug Augusta, as bailees, etc., against the City of Philadelphia. Decree 
for libelants. 

J. Frank Staley and Lewis, Adler & Laws, ail of Philadelphia, Pa., 
for libelants. 

Edgar W. Lank, Asst. City Sol., and Michael J. Ryan, City Sol., 
both of Philadelphia,, Pa., for city of Philadelphia. 

J. B. McPHERSON, Circuit Judge. The witnesses in this case 
were heard in open court ; I find the f acts to be as f ollows : 

On May 28, 1911, the libelants were the managing owners of the 
tug Augusta, and were also bailees of the hinged barge, or canal boat, 
No. 124, and four other boats with their cargoes of coal. AU the boats 
and their cargoes belonged to the Lehigh Coal & Navigation Company, 
and the tug had been engaged to tow them from a point on the Del- 
aware river to points on the Schuylkill river within the port of Phil- 
adelphia. 

The city of Philadelphia owns and maintains a drawbridge crossing 
the Schuylkill river at South street, and on the date mentioned was 
charged with the duty of maintaining, and safeguarding the abut- 
ments and piers of the bridge so that vessels navigating the river and 
using the narrow channels under the bridge with proper care might 
proceed in safety. About half past 9 o'clock on the morning of May 
28th the tug was in charge of a compétent and duly licensed master, 
who had had several years' expérience in similar work and was well 
acquainted with the river. She had the five loaded canal boats in tow, 
and was proceeding north up the Schuylkill river. The boats were in 
two tiers, the first tier comprising three boats abreast, and the second 
tier comprising two boats abreast, made fast to the preceding tier. 
The boats were made fast to the eastern, or starboard, side of the tug, 
No. 124 being the starboard boat in the second tier. Each boat was 
10 feet 6 inches beam, and the tug was 14 feet beam. No. 124 was 
88 feet long, the boxes being about equal in length. The channel 
through which the tug and tow were about to pass was the first on the 
eastern side of the draw, and was 70 or 71 feet wide on the surface 

♦For other ca^es see siime topic à § numbbk In Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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of the water, leaving a margin of about 25 feet. The boats were draw- 
ing about 5 feet 3 inches. While the tug and tow were in the act of 
passing through the channel referred to, No. 124 collided with a sub- 
merged obstruction, or stone ledge forming part of the eastern abut- 
ment of the draw, the blow doing such damage to her planking that 
she sprung a leak and afterwards sank. At the time of the colHsion 
the tide was the young fiood, a few minutes after low water, and the 
weather was clear and càlm. The tow was properly made up in the 
usual manner, and the tug and boats, including No. 124, were sea- 
worthy and fully manned and equipped. The tug and tow were pro- 
ceeding carefully through the channel in the usual manner; but the 
ledge or obstruction referred to, which was part of the construction of 
the abutment, was submerged and hidden below the surface of the 
water at any stage of the tide, and was unmarked and unprotected. 
It was therefore dangerous to vessels using the channel even with 
proper care. The existence of the obstruction was unknown to those 
in charge of the tug and tow. 

The damage received by No. 124 and her cargo was not due to any 
fault of navigation or otherwise on the part of the tug or of the boats, 
but was due solely to the fault of the city, especially in maintaining 
the abutment, or pier, referred to in an improper manner, unsafe to 
navigation, without marking or giving notice of the submerged ledge, 
or protecting it by piling or any other device. As a resuit of the col- 
lision the side of No. 124 was broken in so that she filled and sank 
soon afterwards. The cargo of the boat was pumped out and the boat 
was raised and repaired, the claim for salvage of cargo and boat and 
for making repairs amounting to $341.66. In addition thereto a claim 
is madë for losing the use of the boat for 33 days, at the rate of $5 
per day, or $165, making the total damages claimed by the libelants as 
bailees the sum of $506.66. 

When the bridge was originally constructed, the western face of 
the eastern pier of the channel referred to had a flat stone surface 
above the surface of the water, but below the surface there were two 
stone ledges, one about a foot below the surface of the water at low 
tide, projecting into the channel about 12 inches, and the other, about 
4 feet, 6 inches below the surface, projecting into the channel from 
18 inches to 2 feet. The existence of thèse ledges was discovered by 
sounding with a pôle at low water several months ago ; the conditions 
being unchanged. The ledges were not visible at any stage of the wa- 
ter, and had never been protected. No. 124 did not strike the face of 
the pier above the surface, clearing it by a short distance, but struck 
one of the submerged ledges, probably the second. The blow was de- 
livered nearly amidships, about the junction of the two boxes, batter- 
ing and splitting the planks and letting in the water rapidly. It is of 
some weight that in other narrow channels in or near Philadelphia 
similar piers or abutments are usually protected. 

It is not necessary to discuss the city's liability. In my opinion this 
is established by the cases cited in the opinion (filed herewith) in 
Thompson-Lockhart Co. v. City of Philadelphia, 212 Fed. 965, to 
v/hich référence is hereby made. The city is at fault in failing to pro- 
tect thèse dangerous ledges by piling or some équivalent device. 
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No objection is made to any item of the daim, and a decree may 
therefore be entered in favor of tlie libelants for $506.66, with interest 
from July 1, 1911, and costs. 



THE JAMES L. MORGAN. 

THE NEW BRUNSWICK. 

(District Court, S. D. New York. March 4, 1914.) 

Collision (§ 93*) — Steam Vessels Cbossing — Ceossikg Signals. 

A steam ferryboat, startlng diagonally across Nortli river, held solely 
In fault for a collision between a steam ligliter and a tug, both of which 
were passing down, for falling to comply with the signals of the lighter, 
which was the privileged vessel, and to keep out of her way, instead of 
which she gave cross signals and attempted to cross the lighter's bows, 
causing the latter to turn sharply to starboard, which brought about the 
collision with the tug. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 194, 195 ; Dec. 
Dig. § 93.»] 

In Admiralty. Suit for collision by the Bush Terminal Company 
against the steam lighter James L. Morgan and the steam ferryboat 
New Brunswick, impleaded. Decree for libelant against the New 
Brunswicic alone. 

Harrington, Bigham & Englar, of New York City (T. Catesby Jones, 
of New York City, of counsel), for libelant. 

Carpenter & Park, of New York City (Samuel Park, of New York 
City, of counsel), for steam lighter James L. Morgan. 

Burlington, Montgomery & Beecher, of New York City (Chauncey 
I. Clark, of New York City, of counsel), for ferryboat New Bruns- 
wick. 

HAZEL, District Judge. On May 6, 1912, at about 6 p. m., the 
steam tug Eleanor Bush, with a car float lashed to her starboard side, 
proceeded down North river, and, on seeing the ferryboat New 
Brunswick on her port side, blew a signal of one whistle to indicate 
her intention of keeping her speed and course. The ferryboat re- 
plied, assenting to the proposed movement. At this time the steam 
lighter James L. Morgan was also bound down the river, with the 
ferryboat on her right at a distance of from 75 to lOO feet, and the 
Eleanor Bush on her left at a distance of about 400 feet. She was 
going with the tide at the rate of about 12 miles an hour, and after 
giving two signals of one whistle each to the ferryboat, and receiv- 
ing replies of two whistles each, she blew a danger signal, her master 
believing a collision with the ferryboat imminent, and reduced her 
headway, turning sharply to starboard and into the Eleanor Bush, 
striking her amidships. The libel was originally filed solely against 
the steam lighter, but the ferryboat was brought into the case under 
Admiralty Rule 59. 

That the Eleanor Bush was injured without fault on her part is 
conceded on both aides, and therefore she must be compensated for 
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her damages by the vessel in fault. The testimony offered on behalf 
of the ferrj'boat and thât offered on behalf of the steam Hghter is in 
sharp conflict, and cannot be reconciled, but I think it is f airly proven 
by crédible witnesses and the probabilities that the Morgan, on first 
seeing the ferryboat émerge from her slip and proceed down the 
river on a course parallel with her, immediately indicated by one whis- 
tle her intention to keep her course; that upon receiving a reply of 
two whistles, she again blew one, and upon again receiving a reply of 
two, she immediately blew an alarm and reduced her headway, and 
that the ferryboat at the same time slightly turned from her course 
to carry out her intention of crossing the bows of the Morgan on 
her journey across the river to New Jersey, whereupon the master of 
the Morgan, to avoid striking the ferryboat, deemed it expédient to 
sheer sharply to starboard. 

The testimony of the ferryboat is to the effect that she properly 
initiated the exchange of signais by blowing two blasts of her whistle 
to indicate her purpose of crossing the bows of the Morgan, but that 
the latter crossed her signal by blowing one whistle, and continued 
steadily on her course with a speed f aster than that of the ferryboat, 
and negligently sheered when the ferryboat blew an alarm, and while 
she was still on a parallel course. But I think the witnesses were mis- 
taken and confused the signais. The steam lighter was the privilegeti 
vessel, and had the right to keep her speed and course. 

As the ferryboat had slightly turned for the purpose of crossing 
the bows of the Morgan, I think a situation was presented within rule 
2 of the Inland Rules of 1897, in which it became her duty to keep 
out of the way, especially as she had received a signal of one whistle, 
to indicate the intention of the Morgan to keep her course and speed 
The ferryboat must be held primarily in fault for giving a cross 
signal, for failing to keep out of the way, and for endeavoring to cross 
the bows of the privileged vessel. 

I hâve examined the adjudication, The Montauk, 180 Fed. 697, 
103 C. C. A. 663, to which counsel for the New Brunswick directed 
my attention as sustaining his contention that it was the duty of the 
Morgan to reduce her speed and sound an alarm on the instant that 
the ferryboat blew two whistles, assuming such to hâve been the fact, 
to indicate her dissent to the proposed movement ; but the situation in 
that case is not the same as hère, and the authority is therefore not 
thought in point. 

It is also contended that had she been properly navigated, the steam 
lighter Morgan could hâve safely passed without striking the Eleanor 
Bush, as there was plenty of space between the ferryboat and the 
Eleanor Bush ; but, in view of the oblique direction of the ferryboat 
and her speed, I am not convinced of this. The master of the steam 
lighter had sufficient cause to believe in the imminence of a collision 
with the ferryboat, and in this situation his sheering sharply to the 
right into the Eleanor Bush was not a fault. 

A decree may be entered in favor of the Bush Terminal Company 
against the claimant of the New Brunswick for its damages, with 
interest and costs. 
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STEELE et al. v. HIGHLAND PARK MFG. CO. et aL 

HI6HLAND PARK MFG. CO. r. STEELE et al. 

(District Court, E. D. Soutli Carollna. January 15, 1914.) 

1. Courts (§ 367*) — Fedeeal Courts — Authoeity dp State Décision. 

A fédéral court is net bound by the décision of the hlghest court of a 
State as to the construction of a particular deed, where the law of the 
State on the question involved was not settled at the time the deed was 
executed and the rights of the parties acerued, but uuder the rule of 
comity It will lean toward a concurrence with the state décision. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 958, 959 ; Dec. 
Dig. § 367.*] 

2. Debds (§ 128*) — Trusts (| 114*)— Construction— Rule in Shelley's 

Case— EXECUTOKY Trust. 

A man conveyed a tract of land In South Carollna to his son, to hold 
one-half of the same, however, in trust for the use and beneflt of a grand- 
son of the grantor during his natural llfe, and then convey to the ap- 
pointée by will of the grandson, or, falling such appointment, to his heirs 
In fee simple. The son died intestate, and the grandson sold and con- 
veyed the land by deed of gênerai warranty, afterward dying intestate. 
Held, concurring with the Suprême Court of the state, that the trust 
upon which the deed was made was executory, the trustée being required 
to convey the land on the death of the life tenant, and the rule in Shel- 
ley's Case, although in force in the state, did not apply, and that the deed 
of the grandson, so far as it related to the one-half held under the trust, 
conveyed only his life estate. 

[Ed. Note.— For other cases, see Deeds, Cent Dig. §§ 413-415, 419- 
421, 427; Dec. Dig. § 128;* Trusts, Cent. Dig. § 164; Dec. Dig. § 114.*] 

3. Remainders (§1 17*) — Suit bt Remaindeemen — Limitations. 

Limitation does not begin to run against a suit by remaindermen to 
recover property from grantees of the life tenant until the death of the 
life tenant, although his deed purported to convey the entire estate. 

[Ed. Note. — For other cases, see Remainders, Cent. Dig. §§ 12-17; 
Dec. Dig. § 17.*] 

In Equity. Suit for partition by E. G. Steele and others against the 
Highland Park Manufacturing Company and others, with cross-bill. 
On exceptions to master's report. Sustained in part. 

Finley & Marion, of Yorkville, S. C, and McCullough, Martin & 
Blythe, of Greenville, S. C, for plaintifïs. 

Spencer & Spencer, of Rock Hill, S. C, and Tillett & Guthrie, of 
Charlotte, N. C, for défendants. 

SMITH, District Judge. This is a proceeding for partition origi- 
nally filed in the court of common pleas for York county on 29th of 
April, 1910. The complaint alleged that the complainants were entitled 
to a one-half undivided interest in four tracts of land in York county, 
viz. : Tract A, containing 27 acres, tract B, containing */» of an acre, 
tract C, containing ''^/loo of an acre, tract D, containing °*/ioo of an 
acre. The défendants E. H. Johnson and T. L. Johnson answered, 
denying that they or either of them had or ever had had any interest 
in the property sought to be partitioned, and the cause was, on the 
16th of May, 1910, removed to this court by the défendant the High- 
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land Park Manufacturing Company, on the ground of diverse cit- 
izenship as involving a controversy wholly between the plaintiff, a 
citizen of South Carolina, and the défendant, a citizen of North 
Carolina. The défendant the Highland Park Manufacturing Com- 
pany answered, denying the title of plaintifif, and pleading sole seisin, 
and thereafter filed a cross-bill praying the refusai of a partition until 
the question of title was determined, and especially refusai as to tract 
A, on the équitable ground therein stated, and that if partition be de- 
creed, then that in any partition the cross-complainant, for the protec- 
tion of tract A and its improvement, hâve the benefit of an interest of 
^Z^" in the tract, divided between Watson and others hereinafter set 
out, and acquired by cross-complâinant, and bave a just compensation 
allowed for the improvements placed by it on ail the property sought 
to be partitioned in case a sale became necessary. The cross-defendant 
filed an answer to the cross-bill, and by a consent order of this court 
dated 23d June, 1910, the two suits were directed Consolidated and 
tried together; and by a consent order, made 22d of April,. 1911, it was 
referred to a spécial master to take the testimony on ail the issues rais- 
ed by the pleadings in the causes and report the same with his conclu- 
sions of law and fact. The spécial master has made his report, and al 
the October term, 1913, the cause came on to be heard upon the plead- 
ings, the testimony reported, and the reports of the spécial master and 
the exceptions thereto. Before his report was made, however, a mo- 
tion was made before the spécial master for leave to amend the cross- 
bill by incorporating certain allégations of fact so as to show that 
the three small tracts, B, C, and D, above mentioned, under the facts 
sought to be alleged similar to those alleged originally as to tract A, 
were not subject to partition. The master refused to allow the bill 
to be amended, but the motion by agreement between counsel was re- 
newed before the court with like eiïect as if heard before the master. 
Exceptions were filed to the master's report, and after the filing of the 
exceptions, due notice was given that a motion would be made before 
the court at the time of the hearing for leave to amend the exceptions 
filed in behalf of the Highland Park Manufacturing Company, in sev- 
eral particulars. 

The facts in this case appear to be as f ollows : 

On the 16th November, 1860, John Steele, of the county of York 
in South Carolina, executed a deed of conveyance, whereby he con- 
veyed to his son Joseph A. Steele a tract of land in York county, in 
the deed described as containing 494 acres. The deed to Joseph A. 
Steele is to his heirs and assigns forever of the whole tract in fee 
simple; but — 

"in trust as to the one-half of sald pièce, parcel or tract of land to stand 
seised and possessed of the same for the use and benefit of nay grandson, the 
above mentioned John G. Steele for and durlng the term of his natural life; 
and at his death to transfer and convey the same to such person or persons 
as lie the said John G. Steele may by his will direct, or in default of such 
will and direction to the heirs of hlm the sald John G. Steele in fee." 

The John G. Steele so mentioned in the deed was the eldest son of 
the grantee, Joseph A. Steele. Joseph A. Steele, the grantee named 
in the deed died thereafter intestate, leaving as heirs at law his widow, 
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EHza Jane Steele, his son John G. Steele, above mentîoned, and his five 
daughters, Fannie M. Whyte, Jennie E. Smith, Mattie M. Steele, Alice 
E. McLure and Lizzie I. Steele. After the death of Joseph A. Steele, 
viz., by deed dated the 3d day of August, 1868, the said John G. Steele 
conveyed with gênerai warranty to James Pagan, agent of R. Patter- 
son & Co., the whole of the above-mentioned tract of 494 acres. By 
deeds subsequently executed James Pagan acknowledged that the con- 
veyance to him was as agent of R. Patterson, under the name of R. 
Patterson & Co., for whom he held title. 

On the 13th day of April, 1875, R. Patterson executed his deed of 
conveyance, conveying to Amelia J. Pride 120 acres, being part of the 
494 acres conveyed to James Pagan as agent, and on the 23d day of 
October, 1882, the executors of R. Patterson executed a deed convey- 
ing to A. R. Smith and W. B. Wilson, Jr., ail of the remainder of the 
tract of 494 acres stated in the deed to be 400 acres, making the en- 
tire land conveyed by Patterson, as acquired by him under the deed 
to Patterson, 520 acres. On the Ist day of December, 1882, Fannie 
M. Whyte, Jennie E. Smith, Mattie M. Steele, Alice E. McLure, and 
Lizzie I. Steele released and quitclaimed to A. R. Smith and W. B. 
Wilson, Jr., ail their interest in the 494 acres. This release does not 
include any release from Eliza Jane Steele, the widow of Joseph A. 
Steele. She, by deed dated the 4th of August, 1868, conveyed to 
James Pagan, as agent of R. Patterson & Co. ail her right, title, and 
interest in the 494 acres. This deed, however, would hâve only con- 
veyed the lif e estate, as there are no words of inheritance ; but, as there 
appears to be no question of any claim or right as subsisting in Eliza 
Jane Steele, it is to be presumed that Pagan is still alive and the life 
estate of force, or that she had died and her interest had vested in her 
children, the same as were the heirs at \aw of her husband, Joseph A. 
Steele. By deed dated Ist of March, 1877, Amelia J. Pride conveyed to 
John L. Watson the 120 acres conveyed to her by R. Patterson. On 
the 13th of October, 1884, John L. Watson executed his deed of that 
date, in which he declared that, by virtue of the conveyance to him 
from Amelia J. Pride, he had an undivided interest in the tract of land 
conveyed to him by her, containing about 97 acres (and not 120 acres), 
and that Andrew R. Smith and W. B. Wilson, Jr., by virtue of the deed 
to them of Jennie E. Smith, and others, heirs at law of Joseph A. 
Steele, had an undivided ^/is interest therein, and that they had mu- 
tually agreed to make a partition of the said tract of land according to 
the respective rights, and thereupon conveyed to them 27^2 acres, a 
part of the said tract of 97 acres, being, by estimation, equal in value 
to '/i8 of the whole of the tract of 97 acres. By deed dated 31st of De- 
cember, 1884, W. B. Wilson, Jr., conveyed to A. R. Smith ail his undi- 
vided right, title, and interest into the same 271^ acres. On the 12th 
day of 'May, 1888, A. R. Smith, by deed dated of that day, conveyed to 
the Standard Cotton Mill of Rock Hill the same 271/è acres. 

From this récital it appears that of the 494 acres conveyed by John 
Steele to his son Joseph A. Steele, one-half was owned absolutely by 
Joseph A. Steele, and upon his death intestate descended to his heirs 
at law, viz., his widow and children. There appears to hâve never 
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been any division of the land between the grantee, Joseph A. Steele, 
and his son, John G. Steele, so that at Joseph A. Steele's death in- 
testate there went to his estate one-half, or '/is of the whole, his wid- 
ow taking "/is, and each of his six children Vis. Upon the sale of the 
entire tract by his son John G. Steele in 1868 to James Pagan as agent 
of R. Patterson & Co,, there passed a ^/i» in the whole which John 
G. Steele had inherited at the death of his father, Joseph A. Steele, 
intestate, and also the whole or such part of the other undivided one- 
half or °/is as John G. Steele took under his grandfather's will. After 
the sale of the 400 acres to A. R. Smith and W. B. Wilson, Jr., there 
was released to them the Vis of the other children of Joseph A. Steele 
in the property. This release to A. R. Smith and W. B. Wilson, Jr., of 
'/i8 covered the entire interest of the five daughters of Joseph A. Steele 
in the whole property, and so had the efïect of releasing to A. R. Smith 
and W. B. Wilson, Jr., Vie of that portion, of the tract of 494 acres, 
stated in the deeds to be 120 acres, which Patterson had sold to Pride 
and Pride had sold to Watson. Watson seems to hâve claimed to own 
in this 120 acres only the one-half undivided interest which John G. 
Steele took under his grandfather's will, the ^/i» which Johri G. Steele 
took as one of the distributees of his father, Joseph A. Steele, and the 
*/i8 which should hâve gone to his widow, Eliza Jane Steele. He ad- 
mitted that Smith and Wilson were entitled to "/is in the 120 acres as 
conveyed to them by the other distributees of Joseph A. Steele, and up- 
on an agreed partition had conveyed to them 271/2 acres as their share 
of the whole of the 120 acres (alleged to be only 97 acres) of the 494- 
acre tract as was conveyed by Patterson to Pride, which was by A. R. 
Smith conveyed to the Standard Cotton Mill of Rock Hill. Some 
time later, viz., in 1898 the Highland Park Manufacturing Company, 
by a master's deed from Julius H. Heyward, master, acquired the 
above-mentioned 27% acres. No exact date for this deed is given 
in the testimony. Subsequently thereto the Highland Park Manu- 
facturing Company acquired from M. S. Kimbrell, by deed dated Feb- 
ruary 8, 1899,,''*/ioo of an acre, and from the same party, by deed dat- 
ed April 4, 1899, four-fifths of an acre, and from the firm of W. L- 
Roddey & Co., by deed dated February 7, 1899, °^/ioo of an acre, 
which had been conveyed by Kimbrell to Bigger, and by Bigger to 
Roddey & Co. Thèse three small tracts of four-fifths of an acre, 
•Vioo of an acre, and "^/loo of an acre, were ail parts of the 120 acres 
(or 97 acres) originally conveyed by Patterson to Pride, being that part 
of it which was allotted to Watson upon the partition between himself 
and Smith and Wilson when he conveyed the 27^/^ acres ; Watson hav- 
ing conveyed with gênerai warranty 18% acres of his part to Kimbrell. 
John G. Steele, the grandson named in the will of John Steele, died on 
the 5th of July, 1905, intestate. The plaintififs in thèse proceedings are 
his heirs at law, who after the death of John G. Steele in 1905 institut- 
ed in 1910 thèse proceedings. 

The tracts of land in question are ail parts of the tract first severed 
from the 494 acres by the conveyance from Patterson to Pride of 120 
acres afterwards found to cover but 97 acres. The 27 acres covers 
that part of the 97 acres allotted to Smith and Wilson as representing 
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the 'As in the 97 acres acquired from the iîve daughters of Joseph A. 
Steele, and the three smaller tracts being parcels of the rest of the 97 
acres retained by Watson. 

The first point for détermination and one which, if determined in 
one aspect, may close the whole case, is as to the estate that John G. 
Steele was possessed of at the date of his deed in 1868 to Patterson, 
or rather to Pagan as agent of Patterson. The contention for the 
plaintiffs is that at that date John G. Steele was entitled to but a life 
estate, and could only pass such by any deed of conveyance made by 
him. That in addition to his life estate under the will of his grand- 
father he was vested with a power of appointment as to the remain- 
der, which could be exercised only by will, and, having never been ex- 
ercised by will, the remainder under his grandfather's deed passed at 
the death of John G. Steele to his heirs at law, treating the word 
"heirs" as a word of purchase and not of limitation. In brief their 
contention is that under the deed of John G. Steele to Pagan in 1868 
nothing passed but a life estate, which terminated absolutely upon 
the death ,of John G. Steele in 1905. The construction of this iden- 
tical will has been before the Suprême Court of South Carolina in pro- 
ceedings by the same plaintiiïs against différent défendants. The dé- 
cision is reported in the case of Steele v. Smith, 84 S. C. 468, 66 S. E. 
200, 29 Iv. R. A. (N. S.) 939. In that décision the Suprême Court of 
South Carolina upholds the contention of the complainants in this ac- 
tion by holding that the rule in Shelley's Case does not apply, by reason 
of the interposition of a continuing active trusteeship, and that the ef- 
fect of the language of the deed from John Steele, the grandfather, 
was to create two estâtes, viz., an équitable estate for life in John G. 
Steele, which became transformed into a légal estate for life under the 
statute of uses, with a gênerai power of appointment by will, and an 
équitable estate in remainder, depending upon the contingency of the 
life tenant designating the beneficiary by his will, the estate in remain- 
der remaining executory and équitable, and that in default of an ap- 
pointment by will by the life tenant, John G. Steele, it followed that 
upon his death his heirs became vested with the fee in remainder as 
a légal estate, not by inheritance from the ancestor, John G. Steele, but 
as purchasers under the grant of John Steele, the grandfather. 

[1] If this décision were controUing in this court upon this case 
between différent parties, there would be an end of the question on 
this point. The défendant, howevér, claims that the défendant, being 
entitled to the jurisdiction of this court, is entitled to hâve the décision 
of this court upon the question, and that this court is not bound in its 
construction of the will by the construction placed upon it by the Su- 
prême Court of the state of South Carolina. The rules upon this sub- 
ject upon the construction of a deed are laid down by the Suprême 
Court of the United States in the case of Kuhn v. Fairmont Coal Co., 
215 U. S. 349, 30 Sup. Ct. 140, 54 L. Ed. 228, as follows: 

"1. When admlnlstering state laws and determining rights acerulng under 
xhose laws, the iurisdiction of the fédéral courts is an indépendant one, not 
subordinate to, but co-ordinate and concurrent with the jurisdiction of the 
state courts.' 
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"2. Where, lefore the righta of the parties accrued, certain rules relatlng 
to real estate hare been so establlshed by state décisions as to become rules 
of property and action in the state, those rules are aecepted by the fédéral 
court as authoritatlve déclarations of the law of the state. 

"3. But where the law of the state has not been thus settled, It Is not only 
the' right, but the duty of the fédéral court to exercise its own judgment, as 
it also always does when the case before it dépends upon the doctrine of com- 
mercial law and gênerai jurisprudence. 

"4. So, when contracts and transactions are entered into and rights hâve 
accrued under a particular state of the local décisions, or when there ha8 ieen 
no décision by the state court on the particular question involved, then the 
fédéral courts properly claim the right to give effect to their own judgment aa 
to what is the law of the state applicable to the case, even where a différent 
View has been expressed by the state court after the rights of parties accrued. 
But even in such cases, for the sake of comity and to avoid confusion, the féd- 
éral court should always lean to an agreement with the state court if the 
•question is balanced with doubt." 

In the case of Barber v. Pittsburg, etc., Ry., 166 U. S. 83, 17 Sup. 
Ct. 488, 41 L. Ed. 925, there had been a décision by the Suprême Court 
of Pennsylvania construing a will. The will in question had been con- 
strued by the Suprême Court of Pennsylvania as vesting an absolute 
estate in fee simple in the devisee named. A second action of eject- 
ment on the same will was brought in the Circuit Court of the United 
States, and the questions certified up by the Circuit Court of Appeals 
to the Suprême Court of the United States were two : First, was the 
décision of the Suprême Court of Pennsylvania conclusive? and next, 
What estate did the devisee named take under the devise? The Su- 
prême Court of the United States held that the décision of the Su- 
prême Court of Pennsylvania was not conclusive as constituting an 
adjudication of the rights of the parties, inasmuch as under the laws 
of that state a single verdict and judgment in ejectment was no bar to 
a second action of ejectment. As to whether it was otherwise con- 
clusive, the court held: 

"When the construction of certain words In deeds or wills of real estate 
has become a settled rule of property in a state, that construction is to be fol- 
lowed by the courts of the United States in determining the title to land 
within the state, whether between the same or between other parties. * • • 
But a single décision of the highest court of a state upon the construction of 
the words of a particular devise is not conclusive évidence of the law of the 
state, in a case In a court of the United States, Involving the construction of 
the same or llke words, between other parties, or even between the same par- 
ties or their privles, unless presented under such circumstances as to be an ad- 
judication of their rights." 

[2] Under thèse décisions the question in this court to be de- 
termined is whether or not the décision made by the Suprême Court 
of South Carolina in the case reported in 84 S. C. is binding on this 
court as being the expression of the settled rule of property in the state 
as of the time of the accrual of the rights of the défendants. Inas- 
much as the admitted attempted sale of the whole property (i. e., so 
much as was owned by John G. Steele) was made on the 3d of August, 
1868, the question is : What was (if there was any) the expressed rule 
of property in South Carolina as shown by the décisions of its highest 
court of jurisdiction on the 3d of August, 1868, as to the efïect of an 

212 F.— 62 
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estate created by the words in the deed of John Steele creating the 
trust in favor of his grandson John G. Steele? 

The deed in question conveys the undivided one-half interest to Jos- 
eph A. Steele in trust as to the same for the use and benefit of John 
G. Steele for and during the term of his natural life, and — 

"at his death to transfer and convey the same to such person or persons as 
he the said John G. Steele may by his will direct, or In default of such will 
and direction to the heirs of him the sald John G. Steele In tee." 

The deed, therefore, gives to John G. Steele a full life estate, with 
a power of appointment by will to anybody to whom he saw fit. There 
were no vested rights, vested in any third parties. By making his ap- 
pointment by will John G. Steele could enjoy the entire and absolute 
usufruct and resuit of the property, and there was no one nanied in 
the will who in such case would bave any right to complain. The deed 
is that in default of any direction by John G. Steele by will, the remain- 
der was to go to the heirs of the said John G. Steele. The right of 
the heirs to succeed to and enjoy the estate was in no way vested or 
absolute, as given to them directly under the terms of the deed, but 
would dépend in the most favorable view for them upon the uncer- 
tain contingency of John G. Steele's failing to exercise his right of 
appointment. 

The position was taken in argument by counsel for plaintifï that 
the sale by John G. Steele in 1868 was in some way an attempted in- 
vasion of the plaintifï's rights by depriving them of a bénéficiai es- 
tate given them directly under the deed of John Steele in 1860. This 
is wholly erroneous. That deed gave to John G. Steele an entire pow- 
er of disposition by appointment by will. He could hâve by his will 
exercised the power of appointment for the benefit of an entire stran- 
ger. There can be no doubt that if John G. Steele had followed up his 
deed of 1868 by leaving a will of force giving the remainder in the 
property to Patterson that would bave disposed of the question, and 
disposed of any claim on the part of the complainants in this cause. 
If John G. Steele in 1868 received full and satisfactory value for the 
property and undertook to sell an estate absolute for that considéra- 
tion, he intending to sell and Patterson expecting to receive such an 
estate, the obligation might be ail in the line of requiring him to make 
a will carrying out his intention. If the power of appointment held 
by John G. Steele could bave been exercised by deed during his life- 
time so that he could bave enjoyed the proceeds of such an estate ab- 
solutely while alive, a court of equity might bave compelled the exé- 
cution of a sufficient appointment by him in aid of his deed, if insuffi- 
cient, so as to hâve him carry out the sale accepted by his vendee in 
good f aith. The power of appointment given to him, however, was 
to be exercised only by will, and the question thus turns upon the ex- 
tent of the estate actually given him by a proper construction of the 
deed of 1860, and which he could himself dispose of by deed in his 
lifetime. 

The ruie of property known as the rule in Shelley's Case has been, 
by the highest court in South Carolina having jurisdiction anterior to 
1868, declared to be a rule of law governing the dévolution of estâtes 



STEELE V. HIGHLAND PARK MFG. CO. 970 

in South Carolina. In the case of Porter v. Doby, G Rich. Eq. (S. C.) 
52, decided in 1845, it was decided to be a rule of property of force 
in South Carolina, and the définition approved by the court in that case 
is as follows: 

"When a person takes an estate of freehold, legally or equitably, under a 
deed, will, or other writlng, and, in the same instrument tliere is a limitation 
by way of reniainder, either with or vvitliout the interposition of another es- 
tate, of an interest of the same légal or équitable quality, to his heirs, or hoirs 
of his body, as a class of persons to take in succession, from génération to- 
génération, the limitation to the heirs entitles the ancestor to the whole es- 
tate." 

This définition would apply to the estate given to John G. Steele un- 
der his grandfather's deed, in the présent case. Under that he was 
vested with a life estate, and there was a limitation by way of remain- 
der over in a certain contingency to his heirs. The remainder to his 
heirs was given by way of limitation as conséquent upon the détermi- 
nation of the prior life estate, and contingent upon the nonexecution of 
the power of appointment. Taking away the power of appointment, 
it would léave it in the shape of a Hmitation over to the heirs of John 
G. Steele. The dévolution and efïect of the rule in Shelley's Case is 
often misunderstood. It has been sometimes condemned as a mère ar- 
tificial rule, very often defeating the intention of the testator or gran- 
tor. This criticism is not one that is well founded when the history 
and the meaning of the rule is considered. 

A grant to a man and his heirs might, in common parlance, be now 
popularly supposed to mean a grant to a man in common with his 
heirs or his children. At common law, however, it had a clearly de- 
fined meaning. It meant an estate absolute to the grantee. His heirs 
took no interest in it except by inheritance. He could assign it ac- 
cording to the nature of his estate and grant it himself as he saw fit. 
The word "heirs" had only the efïect practically of showing that the 
estate was absolute as extending beyond his life, and the property was 
his, and such is still the rule of law. Under such a grant a man had a 
life estate because he had the entire property. So, in the case of the 
original appHcation of the rule in Shelley's Case, where a deed was 
to a man for life, and after his death to his heirs, or any intervening 
estate of that kind was created, it was held to be in efïect the same 
thing as a grant in f ee. In the grant to a man and his heirs he had a 
life estate necessarily involved in the larger estate, and so, when he 
was by surplusage of wording given a life estate and the remainder to 
his heirs, it went to the same heirs by inheritance that it would hâve 
gone to in the first instance had the clause as to a life estate been omit- 
ted. The word "heirs" was therefore construed to be a word of what 
was termed limitation or inheritance, because the persons who took 
as heirs would take in that capacity from the holder of the life estate 
or the previous estate. Where it was intended to give the property to 
some one else by express intention and not to heirs, such others were 
said to take by purchase, and other words than the word "heirs" should 
be used. In view of the disinclination of the law to hâve estâtes tied 
up and always to lean to give to a party the property with power of 
aliénation, the rule in Shelley's Case was a most salutary one. It gave 
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to the word "heirs" its true common-law définition and application as 
a word of limitation, and wherever property was given to "heirs," the 
word was used in the sensé of the persons who would take through 
their capacity as such to the holder of the preceding estate, and the 
resuit was as in the case of a grant to a man and his heirs. The rule 
as carrying ont the policy of the law in this respect was looked upon 
as a most salutary and proper one, tended to give a clear and definite 
meaning to words of conveyance in deeds of conveyance, and to give 
clearly defined ascertained estâtes at law. Under the statute of uses 
the same effect took place when the conveyance was in the form of 
une to the use for another. The estate vested under the statute of uses 
in the cestuis que usent at once in like manner as under the wording 
it would hâve vested if the grant had been direct. Under the law ap- 
pertaihing to written trusts, however, and in the subséquent construc- 
tion of wills which were supposed to be more inartificial and less def- 
initely phrased than deeds, distinctions as to the application of the 
rule in Shelley's Case arose, and the courts hâve revolted from what 
they deem an artificial rule of légal construction for the purpose of 
giving to a deed a plain and fixed meaning in order to carry out what 
a court in the case before it thought was the intention of the grantor 
or the testator. The effect has been in such cases to change the rule 
from a rule of law to a rule of construction. The rule irj Shelley's 
Case was a perfectly natural, historical development of the common law 
with regard to the conveyance of an estate in fee. In pursuance of 
the inclination of courts to avoid conclusions apparently unintended, 
it was held in the case of written trusts that where a fee under the 
statute of uses did not vest directly in the party entitled to the bénéficiai 
usufruct of the estate, the rule in Shelley's Case would not always ap- 
ply, and that where the instrument showed an intention that the légal 
title should continue in the trustée, for the effecting of some purpose 
by him that would rebut any presumed intention from the language of 
the common law that the heirs of the grantee would go in by virtue of 
their position as heirs of such grantee, and évidence an intention on the 
part of the grantor that they should take directly by reason of some 
grant emanating directly from the grantor under the terms of the in- 
strument. Under the gênerai rule, however, such exceptions were held 
to prevent the opération of the rule in Shelley's Case only where there 
was clearly lodged in the trustée some such duty to perform as would 
prevent the application of the statute of uses by executing the use at 
once into the cestui que usent. 

In_ South Carolina the rule was that the word "heirs" is ordinarily. 
and in its strict sensé a word of limitation, and not of purchase, and, 
used as a word of limitation, would carry the estate to the taker under 
the rule in Shelley's Case as in the ordinary deed in fee simple to a 
man and his heirs. Seabrook v. Seabrook, McMull. Eq. (S. C.) 20L 
The Suprême Court of South Carolina bases its décision upon the con- 
struction of this will upon two grounds : (1) That the présent case 
was the case of an executory trust, and the rule in Shelley's Case did 
not apply; (2) that that rule did not apply unless the estate for life. 
and that in remainder were of the same quality, both légal or both 
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équitable, and that in the présent case the life estate was légal and the 
remainder équitable. The Suprême Court of South Carolina further 
rests its conclusion that the trust was an executory one upon the re- 
quirement in the deed of 1860 that the trustée should "convey" the 
property as might be directed by John G. Steele in his will, or in de- 
fault of such will then to his heirs holding that "the duty to 'convey' 
in a case like this will prevent the exécution of the trust in the re- 
maindermen under the statute until after the death of the life tenant," 
Was this the rule in South Carolina in August, 1868? The same case 
of Porter v. Doby held that "the doctrine seems to be well settled that 
executory trusts alone are, as a gênerai class, exempted from the op- 
ération of the rule," and, "the test of an executory trust is that the 
trustée has some duty to perform, for the performance of which it is 
necessary that the titîe be regarded as abiding in.him." 

In the case of Wilson v. Cheshire, 1 McCord, Eq. (S. C.) 233 (in 
1826), it was held that "where the trustée was required to act, and not 
merely to hold the estate," the use was not executed, and "where there- 
fore there is a conveyance to trustées in trust to convey or to sell, or 
to pay the proceeds to a feme covert, * * * the légal estate re- 
mains in the trustées, unexecuted by the statute." 

In Posey v. Cook, 1 Hill (S. C.) 413 (in 1833) the court held: 

"Perhaps the rule might be more aceurately expressed to say that, where the 
Intention is that the estate shall not be executed in the cestui que use, and 
any object is to be efïected by its remaining In the trustées, there it shall not 
be executed." 

In Jenney v. Laurens, 1 Speer (S. C.) 356 in 1843) the court holds: 

"The gênerai rule, as stated in the elementary bocks, and to be collected 
from decided cases, is that the statute exécutes the use in ail cases where there 
is no act to be done, or discrétion to be exerclsed by the trustée, which he 
cannot do or exercise, if the estate be another's." 

And: 

"The trust will be executed unless the object of creatlng it would be de- 
feated, as in the cases of trusts for married women, and to préserve con- 
tingent remainders, or where the trustée has some discrétion to be exercised 
in relation to the estate or the manner of applylng the proceeds." 

In this case a direction that the trustées were to hold the estate and 
"apply" the rents, etc., to the parties entitled was held not to be suffi- 
cient to defeat the exécution of the use, and that the trust was not 
executory. 

In McCaw v. Galbraith, 7 Rich. (S. C.) 74 (in 1853) the direction of 
the will was that the trustée should hold the lands in trust for the use 
of the testator's brother, an alien until he should become naturalized, 
and then to exécute to such brother a conveyance of the land, the 
rents and profits of the land to go to the brother from the day of tes- 
tator's decease. The court held that the trust was an executory and 
not executed trust, saying: 

"Conceming the exécution of uses, as concerning other matters of con- 
struction, more indulgence is extended to wills than to deeds, and the cardinal 
princlple of intei-pretation, applicable to ail of thèse matters in a will, is the 
intention of the testator. Where he simply gives to one in trust for anotber. 



982 212 FEDERAL REPORTEE 

or to one lu trust to permit another to take the profita, or otherwlse uses 
technleal terms whose sensé Is well flxed, tls words wlU, without explanation 
given by himself in the Instrument, be understood in their technleal sensé ; 
but where, by a plain expression, or a necessary Implication arising from the 
dutles whlch he Imposes upon the trustée, he shows that he intends a légal 
estate to ablde in the trustée, hls intention will be respected. Thus expressed, 
the intention is as manifest as if it appeared in the form of a use upon a use 
(whlch form is usually adopted in deeds to évade the statutes of uses), and It 
is no more opposed to law or policy, than la any other contrivance for making 
that séparation of the légal from the équitable estate, which is involved in 
every trust." 

There appear to be no other décisions in the courts of South Car- 
olina prior to 1868 which would affect the question. The inference 
from thèse décisions is that in South Carolina it was a matter of in- 
tention to be gathered from the instrument. That the use was not 
executed or executory by any fîxed wording, but that, where the in- 
tention of the testator would appear to be plainly defeated by hold- 
ing the trust executed, the court would lay hold of anything in the 
instrument expressing that intention as controlling that which might 
ordinarily be the effect of the language used in creating the trust. 
Thus it might well be argued that the intention of the donor was to 
prevent a disposition of the property by John G. Steele in his life- 
time so as to restrain possible waste and recklessness and allow him 
the privilège only of disposing of it by will. There is some conflict 
between the reasoning in Jenney v. Laurens and that in the other 
cases. The conclusion in Jenney v. Laurens is more in harmony with 
the conclusion reached as to the gênerai rule by the Suprême Court 
of the United States in Webster v. Cooper, 14 How. 488, 14 L. Ed. 
510, under the principles of which décision the trust in the présent 
cause would be an executed one, and under the rule in Shelley's Case 
the deed made by John G. Steele in 1868 would hâve passed the fee 
to his one-half interest. The question is, not what was the correct 
gênerai rule, but what was the rule in South Carolina in 1868? and 
under the décisions in the cases above cited, it would appear at least 
"in doubt" whether the word "convey" would not be sufficient to pre- 
vent the exécution of the use by vesting in the trustée some duty to 
perform in cases where there would be ground for holding that the 
intention of the grantor would be otherwise defeated. 

There appears to be no distinct adjudication in the South Carolina 
reports prior to 1868 that the use would never be held executed in 
the case where the two estâtes were of différent quality, one légal and 
the other, équitable, but the conclusion of the court in the case in 84 
S. C. resting upon Porter v. Doby, supra, that such was the rule in 
1868 is entirely in accord with the conclusion reached by the Suprême 
Court of the United States in Vogt v. Graff , 222 U. S- 404, 32 Sup. Ct. 
134, 56 L. Ed. 249. 

Nor is this resuit obviated by the fact relied on by the défendants 
that upon the death of Joseph A. Steele the légal title held by him as 
trustée descended to John G. Steele as his eldest son and heir at law. 
John G. Steele then held, under the décision of the South Carolina 
Suprême Court, the légal estate for lif e, and if he did 'then, he became 
the holder of the légal estate in two capacities, viz., of the life estate 
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as hîs own and of the estate in remain der in trust for the remainder- 
men, his appointées under the will, or his heirs, as an équitable es- 
tate, which last légal estate would, on his death, descend to his heirs 
at law at common law. It has never been held in South Carolina that 
the vesting of the légal title in a trustée by descent, where he was 
not the beneficiary or only one of several beneficiaries, would hâve 
the effect of defeating the other équitable interests. It is necessary 
that the party entitled to both the légal and équitable estâtes must be 
the same before a merger or coalescence can take place. 

Whilst the strict enforcement of the rule in Shelley's Case may be 
in the long run most salutary, both for reasons of public policy and 
for the certainty of the quantity of the estate and the giving proper 
efïect in the great majority of cases to the intent of the testator, and 
whilst this court is itself doubtf ul of the conclusion reached by the 
Suprême Court of South Carolina in its construction of this will, and 
might, if the case were res intégra, reach a différent conclusion, yet 
this court finds that it cannot be said that the conclusion reached by 
the Suprême Court of Sotith Carolina in its construction of this will 
is clearly at variance with the announcements as to the law made by 
the courts of highest jurisdiction in South Carolina prior to 1868, 
and it is theref ore the duty of this court, where the question is doubt- 
ful, to lean to an agreement with the state court for the sake of 
comity and to avoid confusion. To do otherwise would, in the lan- 
guage of Mr. Justice Miller in Brine v. Hartford Fire Ins. Co., 96 
U. S. 627, 24 L. Ed. 858, be to introduce into the jurisprudence of 
the State of South Carolina the discordant éléments of a substantial 
right which is protected in one set of courts and denied in the other, 
with no superior to décide which is right. 

It is therefore found as a conclusion of law that the trust in this 
case was executory, and that under the deed of 1868 John G. Steele 
conveyed to his grantee so far as the one-half undivided interest was 
concerned only his life estate. 

[3] The défendant has pleaded the statute of limitations in that, 
John G. Steele having lost possession in 1868 and this suit not hav- 
ing been commenced until 1910, more than 40 years had elapsed since 
the complainants, or any one through whom they claim, had been in 
possession, and under such circurastances the complainants are barred 
under section 109 of the Code of Civil Procédure of 1902. The plea 
is not well founded. The life tenant, John G. Steele, died in 1905. 
During his Hfetime no action could be instituted by the remainder- 
men. The possession of the grantees of the life estate was in effect 
the possession of the life tenant, and the statute did not begin to run 
against the remaindermen entitled to the fee until the death of the 
life tenant. 

The défendant has taken the further position in its exceptions that, 
even if the contention of the complainants be sustained as to their 
right to claim as remaindermen under the deed of 1860, yet that they 
are not now entitled to any further partition of the lots in the com- 
plaint designated as A, B, C, and D for the following reason, viz. : 
That John L,. Watson was the owner in fee of an undivided V^* ^^- 
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terest in the 120 (or 99) acres conveyed to Prîde and by Prîde to 
Watson. This upon the assumption that in any event, when John 
G. Steele conveyed to Pagan, he conveyed his ^/s» of his father's ^/z 
or ^/i8 of the whole tract, and that Watson was also entitled to Mrs. 
Eliza J. Steele's ''/e of her husband's ^/a or '/i» of the whole, and thus 
Watson was the owner of ''/is of the 120-acre tract. So when Wat- 
son and Smith and Wilson had their partition, the part set aside to 
Watson represented, not only the */i8 he claimed for the John G. 
Steele V^, but also the */i8 he thus owned absolutely and that when 
he sold 18 acres to Kimbrell, the 18 acres so sold did not represent 
more than the value of the */i8 so belonging to him, and standing 
for that Vis was his own, and neither in the hands of Kimbrell nor 
of Kimbrell's grantees was subject to partition at the suit of the com- 
plainants, the complainants having already had their partition of the 
rest of the part of the 120-acre tract allotted to Watson, which parti- 
tion was made in the case of Steele v. Smith, decided by the Su- 
prême Court in 84 S. C. 

But there is nothing in the record in this case which shows ex- 
actly what was the' particular part of the 494 acres involved in the 
proceedings in Steele v. Smith in the state court. Further, th.ere is 
nothing to show that Watson owned anything more than an estate 
for the life of Pagan in the '/is of Mrs. E. J. Steele. The évidence 
contains an admission of the death of Mrs. Steele, but gives no date. 
It may be that adverse possession as against her '/is has ripened into 
the presumption of a deed, but so far as the testimony shows, it may 
be that James Pagan is still alive, and that ail that Watson and his 
grantees own is an estate for Pagan's life in that ^/i». 

No partition made between Watson and Smith and Wilson could 
bind the complainants, not being parties or privies. As co-tenants 
holders of an undivided one-half interest, they hold per my et per tout 
and are entitled to their full one half of every part of the original 
494 acres. Where the other half interest is owned by différent per- 
sons in separate parcels of the 494 acres, then ordinarily the parti- 
tion is a separate one in each case as between the owners of the un- 
divided interest in each separate tract. In this case the complainants 
are as much entitled to a one half interest in the tracts B, C, and D, 
as in tract A, and the défendant the Highland Park Manufacturing 
Company being the party before the court claiming the other half in- 
terest in ail the same tracts, the partition should be made of ail the 
tracts. 

The court further finds as a conclusion of fact from the testimony 
that the cross-complainant has put very valuable improvements and bet- 
terments to a very large amount on the premises sought to be parti- 
tioned, and that ail thèse improvements and betterments bave been 
made by the cross-complainant on the premises in good faith, and 
under the belief in the validity of its title. The court further finds as 
a conclusion of law that, in the partition of the premises as prayed 
in the bill, the cross-complainant is entitled to a decree allowing it the 
benefit and advantage of the value of those improvements and bet- 
terments, but in such a way as not to deprive the complainants of their 
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right to one-half of the land or one-half of its value, as the same 
may be independent of the value of the improvements and betterments 
so placed upon it. 

Under thèse circumstances the complainants are entitled to a par- 
tition of the property, but such partition is to be made so as to pré- 
serve to the défendant and cross-complainant the value of its im- 
provements. The testimony in the case is not sufficient for the court 
to base a conclusion on as to whether the land is incapable of division 
so as to allot, in the division to the défendant and cross-complainant, 
that portion of the premises upon which ail its improvements and 
betterments are situated. Nor is the testimony sufficient for the court 
to come to a conclusion whether or not the property as a whole is 
incapable of a division in kind and should be sold for the purposes of 
a partition. 

The spécial master reports that the rental value of the premises 
sought to be partitioned is alleged to be $200 per annum, and he finds 
it to be $150 per annum, and recommends that the complainants hâve 
judgment for $75 per annum against the défendant from the period 
of the death of the life tenant, and the findings of the spécial master 
on this point are confirmed. 

It having been found that the défendant placed its improvements 
on the property in entire good faith and under a belief as to the va- 
lidity of its title, and that under the cross-complaint it is entitled to 
a decree excluding such betterments from the partition, there is no 
reason why the usual rule in partition should not be followed in this 
case, and both parties pay their own costs, and where costs are com- 
mon to both, they should be equally divided and paid. The efifect 
of making the amendment asked for to the cross-bill under the mo- 
tion made at the hearing would, under the principles decided herein, 
be to introduce unnecessary matter, and is not at this stage of the 
cause called for by any requirement of the cross-complainant's posi- 
tion, and the motion is refused. 

The motion to permit the amendment of the exceptions to the mas- 
ter's report, made on behalf of the Highland Park Manufacturing 
Company, is granted. 

AU exceptions on either side, and ail conclusions of the master in- 
consistent with the findings of this decree, will be overruled, and ail 
exceptions of either party and . conclusions of the master in conform- 
ity therewith will be sustained. 

The défendants E. H. Johnson and T. L. Johnson are not shown 
to bave any interest in the subject-matter of the suit, or to bave been 
in any wise proper parties thereto. The bill is acordingly dismissed 
as to them, with costs against the complainants. 

A formai decree will be drawn embodying and carrying into exécu- 
tion the results of the conclusions of law and fact found in this decre'^ 
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CHICAGO, R. I. & P. ET. CO. v. KETCHUM et al. (elght cases). 

(District Court, S. D. lowa, C. D. August 2, 1913.) 

No. 2-A. 

1. Carriers (§ 12*) — State Régulation of Rates — Excursion Rates. 

Concedlng the right of a state to compel railroads to grant reduced or 
excursion rates to persons attending the state fair, on the ground that it 
Is an educational institution, there is no constitutional provision, national 
or state, which requires the extension of such rates to ail passengers go- 
ing to and from the city where the fair is held during its continuance, re- 
gardless of whether or not they attend It, but on the contrary such exten- 
sion is not only not within the reason of the law, but opérâtes as a clear 
discrimination against the industries and business interests of other cities 
of the state. 

[Ed. Note. — For other cases, see Carriers, Cent Dig. §§ 7-11, 15-20; 
Dec. Dig. § 12.*] 

2. Carriers (§ 12*) — Constitutional Law (§§ 242, 298*) — State Régulation 

OF Rates — Limit of Power — Excursion Rates. 

Code lowa, § 2077, fixes maximum passenger rates to be chargea by rail- 
roads in the state according to a prescribed classification. By Acts 35th 
lowa Gen. Assem. 1913, c. 165, it is provided that round trip tickets from 
any point in tJie state to any town or clty in the state where an annual 
fair or exposition is being held at which the attendance in the preceding 
year was 75,000 shall be sold by ail railroads during the continuance of 
such fair at prescribed rates which are materially less than those fixed 
by the gênerai statute. Held, that the rates fixed by the gênerai statute 
are presumably just and reasonable, and that the Législature, having pre- 
scribed such rates, had no power to make exceptions thereto in favor of 
a particular class of passengers or a particular locality ; that the act was 
an illégal interférence with the right of the railroad companles to fix 
their own rates of tare within the limits of the gênerai statute and was 
unconstitutional and invalid as depriving them of their property without 
due process of law and denying them the equal protection of the laws. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ T-11, 15-20 ; Dec. 
Dig. § 12;* Constitutional Law, Cent Dig. |§ 691, 847; Dec. Dig. §§ 242, 
298.*] 

In Equity. Suit by the Chicago, Rock Island & Pacific Railway 
Company against N. S. Ketchum, D. J. Palmer, and Clifford Thorne, 
as members of the Board of lowa Railroad Commissioners, George 
Cosson, as Attorney General of lowa, and J. H. Henderson, as Com- 
merce Counsel for said state, with seven other cases. On motions for 
preliminary injunction. Motions granted. 

F. W. Sargent, of Des Moines, lowa, for complainant. 
George Cosson, C. A. Robbins, J. H. Henderson, Dwight N. Lewis, 
and Clifford Thorne, ail of Des Moines, lowa, for défendants. 

Before SMITH, Circuit Judge, and McPHERSON and VAN 
VALKENBURGH, District Judges. 

SMITH, Circuit Judge. In 1874, by chapter 68 of the Acts of the 
Fifteenth General Assembly of lowa, ail railroads in this state were 
classified as follows : 

Class C includes ail roads whose gross annual earnings per mile 
are less than $3,000. 

•For other cases see same topic & § numbeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexer 
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Class B includes ail whose gross annual earnings are $3,000 per 
mile or over, but less than $4,000 per mile. 

Class A includes ail whose gross annual earnings are $4,000 per mile 
or more per annum. 

This classification has been maintained and still constitutes the 
classification prescribed by statute. Section 2076, Supplément to Code. 

The Fifteenth General Assembly fixed the passenger fare including 
ordinary baggage net exceeding 100 pounds in weight upon Class A 
roads at 3 cents, Class B 31/2 cents, and Class C 4 cents per mile. 
Thèse rates were perpetuated by section 2077 of the Code of 1897. 

About 1905 there was a considérable demand for a réduction of 
passenger fares in the state, but the Législature of that year faiîed to 
pass any législation upon the subject. In his message to the Thirty- 
Second General Assembly, which convened in January, 1907, tbe 
Governor of lowa said: 

"The représentatives of the railway companles, durlng the last session, in- 
sisted that the average actual rate paid by passengers in lowa was not more 
than two cents per mile; some of the roads showing a fraction higher and 
some a fraction lower than two cents. In making thls computation an ar- 
bitrary division of certain large expenses was assumed, and, as I understand 
it, free transportation was not ineluded. 

"Thig condition has been brought about by the railroads themselves, through 
mlleage books, credentials, and other reduced rates to privUeged classes. When 
it is remembered that the vast majority of those who travel a great deal pay 
but two cents per mile, and that the travel of ail those of our people who paj 
three cents per mile is necessary to bring the average up to two cents pei 
mile, the estent of travel which pays less than two cents per mile assumes tre 
mendous proportions. Granting, for the moment, that it would be unfair to re- 
duce the revenue from passenger service a single penny, It is still manifest 
that the adjustment is hopelessly wrong. It costs the railway company just 
as much to carry a passenger who has purehased a 2,000-mlle book, per mile, 
as it does to carry a passenger who has bought a single ticket for 100 miles. 
Indeed, I think the former costs a little more, for the use of the mileage book 
ehtails more expense in the maintenance of extensive bureaus for identifi- 
cation, auditing, and rebating, than the sale of tickets at stations. The only 
advantage derived by the railway company is the interest upon the payment 
in advance, and this does not warrant any appréciable réduction in the rate. 

"If the practice of maklng low rates for excursions, conventions, meetings 
of associations, and the like, is unprofitable, the railway companles can easily 
abolish it. For my part, I can see no justice in the custom which compels 
the farmer and his family, or the merchant and his famlly, as they go from 
place to place, either for pleasure or for business, to pay a part of the oost 
of carrylng men to conventions or to gatherings of any Mnd; and much less 
can I perceive the wisdom of making our people pay, as they move about en- 
gagea in their ordinary aflfairs, for losses Incurred in taking train load after 
train load of pleasure seekers to points of entertalnment or amusement, 0? 
land seekers, as they joumey to distant States in the hope of flnding riches 
that they could more easily dlscover at home." 

Thereupon the Législature increased the ordinary baggage allow- 
ance for each passenger to 150 pounds and reduced the fare on Class 
A roads to 2 cents, Class B to 2I/2 cents, Class C to 3 cents, and for 
children 12 years of âge and under provided for one-half of such fare. 
This was coupled with some additional provisions as previously with 
référence 10 the failure to purchase tickets and other matters. 

The position of the Governor has been stated simply that the con- 
temporaneous setting of the law may be more fully understood and it 
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îs not to be împlied that the court are of the opinion that anythîng 
the Governor or Législature of 1907 did could bind the Législature 
of 1912, much less make the action of the latter unconstitutional. 

For many years there has been conducted at Des Moines, lowa, 
a State fair on grounds owned by the state. Until 1900 this was con- 
ducted by the State Agricultural Society, but since that time by the 
lowa Department of Agriculture. The state does not provide any 
support fund for the maintenance of this fair nor pay any of the 
yearly expenditures or premiums of the same, the statute providing 
that ail expenses connected with the holding of the fair are to be 
paid out of the fair receipts. The state does, however, appropriate 
for improvements upon the state fair grounds as it appropriated orig- 
inally for their purchase. This fair is one of the largest annual ex- 
hibitions in the country and is an educational institution on a large 
scale. It is a highly commendable enterprise and should be aided 
by ail. 

The Législature of 1913, in an attempt to increase the attendance 
and the opportunity for attendance, passed the following law : 

"AU railroad corporations, accordlng to their classification, as herein pre- 
scribed, shall be limited to compensation per mile, for the transiwrtation of 
any person, wjth ordinary baggage not exceeding one hundred fifty pounds in 
weight, who shall purchase a round trip ticket from any point within this 
state to any town or city within said state at which an annual fair or ex- 
position is being held, said ticket being good for return trip of said purchas- 
er to point of origin during said fair or exposition, and at least one day af ter 
the conclusion of the same, as follows : Class A one and one-half cents ; Class 
B two cents ; Class O two and one-half cents ; and for children twelve years 
of âge or under one-half of the rate above prescribed, ail of the aforesaid 
rates to apply to each mile traveled ; provided, however, that said maximum 
rates of charge shall only apply on transportation to such points at whieh an 
annual fair or exposition has been held during one or more preceding years, 
and where the attendance during the immediately preceding year for any week 
or part thereof was not less than seventy-flve thousand bona flde paid admis- 
sions ; and it Is further provided that upon application being made by any in- 
terested party, the state board of railroad commissioners shall, after full 
hearing, détermine whether or not any given fair or exposition comes within 
the provisions of this statute ; and in case such commission shall flnd that any 
given fair or exposition comes within said provisions, then, and in that case, 
the said commission shall prescribe the time and place at which the carriers 
shall perform the services for the rates of charge, as hereinbefore stated ; 
and said commission shall by order designate what reasonable notice shall 
be given by said railway companies to the public of the rates aforesaid ; and 
the said orders of the board of railroad commissioners shall be euforced in 
the same manner as is provided by law for the enforcement of other orders of 
the said commission." Acts 35th Gen. Assem. c. 165. 

Thereupon the lowa Railroad Commission, upon a pétition filed 
by the Department of Agriculture of the state, entered the following 
order : 

"It is therefore ordered that ail railway companies operatlng In the state 
of lowa, accordlng to their classifications, as herein prescribed, shall be 
limited to compensation per mile for the transportation of any person, with 
ordinary baggage, not exceeding one hundred and fifty pounds in weight, 
who shall purchase a round trip ticket on any day from August 20th to 2Sth, 
inclusive, of this year, from any point within this state to Des Moines, said 
ticket being good for return trip of said purchaser to point of origin on any 
day between August 20th and 29th, inclusive, of this year, as follows: Class 
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A one and one-half cents; Class B two cents; Class C two and one-hall 
cents, and for children twelve years of âge or under, one-half of the rate above 
prescribed, ail of the aforesaid rates to apply to each mile traveled. Said 
maximum rates of charges shall apply only to trips wholly within tMs state. 
"ïhe said companies are further requlred to give notice to the public of 
the said reduced rates by flling with the secretary of the board of railroad 
commissioners on or before ten o'clock July 17, 1913, a certifled statement 
to that effect, and also by sending notice of the same on or before the fifteenth 
day of July to each and every passenger agent of said companies on duty 
within the state of Towa." 

Thèse suits are brought by various railroads to enjoin thèse rates. 
While some at least of the bills charged that the rates thus estab- 
lished are confiscatory, applications for temporary injunctions bave 
been submitted on the grounds that the législation : First, dénies to 
the railroads the equal protection of the laws; and, second, deprives 
them of their property without due process of law, in violation of 
the Constitution of the United States. 

There can be no doubt of the right of the state to establish maxi- 
mum rates of transportation so long as they are compensatory, but the 
question hère is how far this power extends in the making of rates 
such as commutation rates, party rates, mileage rates, and excursion 
rates. 

As to such rates there has been little législation and still less of 
adjudication. It will be observed, however, that the rates hère in 
question are not limited to those attending the state fair, but any per- 
son desiring to obtain a round trip ticket to Des Moines may do so 
for three-fourths of the ordinary fare at any time between August 
20th and 29th of this year. It is insisted that this provision .was 
necessary in order to make the rates légal. That is, that the state 
could not authorize the sale of round trip tickets to Des Moines to 
those attending the state fair unless it authorized the sale of the 
same tickets to ail other persons at the same time. In this we cannot 
wholly concur. 

[1] If the fact that the state fair is an educational institution fur- 
nishes the basis. for this rate as contended, then we think it would 
hâve been law fui to hâve authorized the sale of such tickets only to 
persons going to the state fair. We cannot agrée that the character 
of the state fair is such as to make it légal to make a discriminatory 
rate to Des Moines and that it would not hâve been légal to hâve 
restricted it to those going to the state fair. The basis of the conten- 
tion of the state in this regard is that the state fair being an educa- 
tional institution justifies an exception in the law as to the rates of 
transportation and that this classification requires that ail persons be 
admitted at the same rates. 

No authorities are cited to sustain this proposition. Of course, we 
realize that ordinarily the object of the law is to avoid discriminations 
in passenger rates, but the very object of thç rule permitting the state 
to create classes will be donc away with if the law be construed as 
claimed by the state. 

While the state fair is an educational institution, there are many 
other educational institutions in lowa, such as the State University, the 
State Collège at Ames, the State Normal School at Cedar Falls, meet- 
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ings of teachers' associations, the various short courses held în the 
counties, the meetings of the State Horticultural Society, the various 
district and county fairs held throughout the state. Ail thèse are 
educational in character and of only a little less importance to the 
local communities than the state fair is to Des Moines. There are at 
least a dozen other wholesale places in lowa aside from Des Moines. 
There are a countless number of retailers who live equally distant 
from Des Moines and from some one of thèse cities. Des Moines is 
much the largest city in the state, and under this order as made ail 
such persons can travel to any of thèse others cities at full fare or to 
Des Moines for three-fourths fare. 

This law thus opérâtes not only as a flagrant discrimination between 
those who are securing éducation at some point other than Des Moines, 
but it is a clear discrimination against those who are seeking to buy 
at wholesale or retail at some other city in lowa than Des Moines. 

Assuming for the sake of this case that the state fair constitutes 
such an educational institution as to justify a discrimination in its 
favor, we feel confident that the Constitution does not require that 
the state in making such discrimination as that contained in the order 
of the Railroad Commission shall make another discrimination against 
ail the industries of the state except those at Des Moines. 

This law as drawn not only discriminâtes as between cities and in- 
dividuals, but is a violation of the long and short haul principle. To 
illustrate : One who wants to go from Davenport to Colfax will hâve 
to pay 2 cents each way, or $3.04; but to go from Davenport to Des 
Moines through Colfax he will only hâve to pay 1^2 cents per mile, 
or $2.63, and less in the aggregate than it will cost to Colfax. If we 
take any point. A, which is more than four times as far from Des 
Moines as another point on the same line, B, the rate from A to Des 
Moines through B is less at 1^2 cents per mile than the rate left in 
force from A to B at 2 cents. 

If it is proposed to grant a reduced rate for educational purposes, 
as we understand it, there is no provision of the Constitution national 
or state which requires that the rate shall be extended to any but the 
persons who are the beneficiaries of such éducation. San Antonio 
Traction Co. v. Altgelt, 200 U. S. 304, 26 Sup. Ct. 261, 50 L. Ed. 491 ; 
Interstate Consolidated Street Ry. Co. v. Massachusetts, 207 U. S. 
79, 28 Sup. Ct. 26, 52 L. Ed. 111, 12 Ann. Cas. 555; Commonwealth 
V. Conn. Valley St. Ry., 196 Mass. 309, 82 N. E. 19 ; Commonwealth 
v. Boston & N. St. Ry. Co., 212 Mass. 82. 98 N. E. 1075. 

If a law be valid requiring reduced fares for school children, it 
then necessarily foUows that if the state fair is an educational insti- 
tution a reduced fare can be allowed to those attending it. 

[2] While it thus appears that the law violâtes the long and short 
haul principle and discriminâtes against wholesalers and retailers at 
ail points in lowa other than Des Moines, and discriminâtes in favor 
of one educational institution as against others equally meritorious 
and does so unnecessarily by extending the reduced fare to ail persons 
going to Des Moines, and does not limit it to those going to the state 
fair, which could hâve been readily donp by requiring tickets to be 
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stamped on the state fair grounds to make them good on the return 
trip, ail this may not show that the law necessarily conflicts with the 
Constitution of the United States. 

To détermine that requires, as before stated, a considération of the 
subject of commutation, party, mileage, and excursion tickets. 

The question of commutation tickets has been repeatedly before the 
Interstate Commerce Commission. Sprigg v. B. & O. R. Co., 8 In- 
terst. Com. Com'n R. 443 ; Commutation Rate Case, 21 Interst. Com. 
Com'n R. 428; Commutation Rate Case, 27 Interst. Com. Com'n R. 549. 

In the Commutation Rate Case, 21 Interst. Com. Com'n R. 428, the 
Commission said: 

"The llterature relating to the origin and history of commutation rates 
is surprisingly meager and incomplète. As applied to passenger trafic, 
commutation seems to signify the payment in a single sum of the cost to the 
traveler for transportation, llmited in point of time or in the number of trips, 
between two designated points; apparently it Implies also a tare per trip 
that is less than the normal fare for a one-way journey. That use of the 
Word is probably as old as steam transportation itself; the commuter not 
improbably antedates steam transportation although possibly not under that 
name. • • * 

"As we hâve been able from varions sources to gather some Impression as 
to the history of commutation rates, there can be little doubt that commuta- 
tion trafflc was regarded orlginally as a mère incident to through trafflc and 
was attractive because it could be handled at little additional cost to the car- 
rier. Besides adding volume to the regular passenger traffio and thus tend- 
ing materially to reduce the operating cost per passenger, it had the effect 
of substantially increasing the freight trafflc. ïhere is much testimony of 
record on this point. It tends to show that the freight tonnage movlng be- 
tween substantial suburban communities and adjacent large centers is often 
very considérable; and that there is a certain reciprocal relation between the 
carrier and its commutera in that while the latter enjoy spécial fares they 
create a gênerai trafflc that would not otherwise exist It was for thèse rea- 
sons that the carriers found it of advantage not only to encourage the es- 
tablishment of permanent homes adjacent to the large industrial cities, but 
to take steps to stlmulate and advance the growth of suburban life and tô 
make it attractive and agreeable. Having the tracks, the stations, and the 
equipment, suburban trafflc was for a long time more or less a by-product 
of through traflic, and that is still the case in many Instances. But it is un- 
deniable that the enormous growth of suburban communities in récent years, 
and partleularly around the great cities such as New York and Chicago, has 
resulted in material changes both In the character and the cost of commuta- 
tion service. The Increasing demands of commutera for more fréquent trains 
and a faster time schedule, for club cars and parlor cars, and other conven- 
iences, hâve undoubtedly minimized it as a factor, tending to a réduction in 
the unit of cost of passenger trafflc-; and instead of being an incident to 
through trafflc and valuable because it added volume to it without adding 
proportionately to the cost and thus tended to a réduction in the operating 
éxpense per passenger, commutation trafflc in many instances is now moved 
at a comparatlvely high operating expense. In some cases it has become an 
independent and spécial service, conducted largely in spécial trains with 
spec-ial equipment and motive power, and very often even on spécial tracks, 
and frequently with spécial stations. * • * 

"Without going further Into the history of commutation or the détails that 
distinguish it from other passenger traffic, we are led to conclude from ail 
thèse considérations that it stands by itself as a spécial and distinct kind of 
service for whieh the carrier may demand no more than a reasonable com- 
pensation. Excursion traffic is sporadic and occasional and altogether ex- 
ceptional. But it does not folio w, because section 22 pro vides that noth-'ug 
iii the act 'shall prevent the issuance of excursion tickets,' that no other pro- 
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vision in the aet lias any application to excursion tickets. On the contrary, 
we hâve held that carriers must publish and post their excursion rates as 
required in section 6 ; and with respect to some kinds of excursion traffic 
vve hâve also applied section 4. We hâve not applled section 3 to excursion 
fares in the few cases that hâve oome before us, but in the progress of time 
it is not improbable that complaints may arise where unusual conditions and 
spécial facts will requlre the enforcement of that section and also of section 
2. Section 1, requiring that ail rates must be reasonable, in the very nature 
of thlngs can hâve no real application to excursion fares. This Is perhaps 
no less, true of niUeage book rates. But it wlll not do to say that as section 
1 cannot be enforced with respect to excursion and mileage book tickets it 
therefore has no application to commutation tickets. Nor does it follow, be- 
cause the act provides that nothing therein 'shall prevent the issuance of 
commutation tickets,' that no other provision of the act applies to such tickets, 
and that we are without power under section 1 to regulate the reasonableness 
of the fares demanded for such a service. Necessarily that must dépend some- 
what upon the character of the service. TJnlike excursion traffic, commutation 
traffic is neither occaslonal nor sporadic, but on the contrary is characterized 
by an unusual regularity in volume; It may be accurately measured and pro- 
vided for more readily than in the case of any other klnd of passenger traf- 
fic. It is ordinarily constant, except as it may gradually grow in volume. 
Its stabllity Is established by the Juxtaposition of a communlty of homes and 
a communlty of workshops; and thls séparation of the place of résidence 
from the place of work is in many cases the direct resuit of the efforts of 
the carrier. It has been encouragea, developed, and fostered by the carriers, 
and large and numerous suburban communities hâve grown up in the bellef, 
not that some fare less than the normal full passenger fare would be de- 
manded in the future, but in the bellef, as heretofore stated, that no more 
than a just and reasonable fare would at any time be exacted, considerlng 
the spécial character of the traffic and of the service and the conditions that 
dlfferentiate both the traffic and the service so completely and absolutely from 
ail other kinds of passenger traffic and service. That it has been regarded 
as a différent class of traffic conducted under entirely différent conditions 
and a différent kind of service is shown not only by the origin of commuta- 
tion and the subséquent traditions that bave accumulated with its growth 
but by the gênerai récognition of it by the carriers themselves as an inde- 
pendent and a spécial service. Suburban communities hâve grown into ex- 
istence on the theory voluntarily accepted by the carriers as well as by the 
publie that one who makes daily use of an agency of transporta tion between 
hls place of business and his home must necessarily be accorded a spécial 
and a low rate. Thls theory is firmly flxed in the hlstory and traditions of 
transportatlon by rail and must therefore be regarded as embraced in the law 
under which such transportatlon is regulated." 

Again the Commission in the opinion said: 

"It will not be necessary to dwell hère upon the importance of the question 
not only to the partlcular suburban communities Involved on the record be- 
fore us, but to many otter such communities throughout the country, the 
prosperity and growth of which largely dépend upon an efficient and reason- 
able commutation service. Many such communities hâve not onlj' been en- 
couraged by the carriers, but were, in fact, origlnally established largely 
on their initiative. Suburban property has been bought, homes hâve been 
established, business relations made, and the entire course of life of many 
familles adjusted to the conditions created by a commutation service. Thls 
may not hâve been done on the theory that the fares in effect at any par- 
tlcular time would always be maintained as maximum fares, but countless 
homes hâve been established in suburban communities in the bellef that there 
would be a reasonable continulty in the fares and that the carriers in any 
event would perform the service at ail times for a reasonable compensation." 

This opinion has never been passed upon by the courts, but the 
reasoning of Mr. Commissioner Harlan is quite cogent and persuasive. 
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We corne next to the considération of party rates. They were 
deemed illégal by the Interstate Commercé Commission, but upon suit 
being brought to en force its order its action was reversed by the Su- 
prême Court of the United States. Interstate Commerce Commission 
V. B. & O. R. R. Ce, 145 U. S. 263, 12 Sup. Ct. 844, 36 L. Ed. 699. 
From that case it appears that party rates were then adjudged to 
be légal. It was the practice of the railroads to issue a single ticket 
for ten persons or more at reduced rates. In that case the Suprême 
Court quoted with approval the opinion of Judge Sage in the court 
below that: 

"The différence between commutation and party-rate tickets is that com- 
mutation ticlœts are issued to induee people to travel more frequently, and 
party-rate tickets are Issued to induce more people to travel. There is, 
however, no différence In principle between them, the object in both cases 
being to Increase travel wlthout unjust discrimination, and to secure patron- 
age that would not otherwlse be secured." 

In that case no question was raised as to the power of Congress to 
establish rates on party tickets or to authorize the Commission to 
do so. 

Turning now to the question of mileage rates, the Législature of 
Michigan passed a law providing that a 1,000-mile ticket should be 
kept on sale at a price not exceeding $20 in the lower peninsula and 
$25 in the upper peninsula; that such l,(XX)-mile ticket might be made 
nontransferrable, but whenever requested by the purchaser they 
should be issued in the name of the purchaser and wife and children, 
thèse tickets should be valid for two years after the date of purchase 
and contained varions other provisions. 

The Suprême Court, in Lake Shore & Michigan Southern Ry. Co. 
V. Smith, 173 U. S. 684, 19 Sup. Ct. 565, 43 L. Ed. 858, said : 

"It is said that the power to create this exception is included In the greater 
power to fix rates generally; that, having the right to establish maximum 
rates, it therefore bas power to lower those rates in certain cases and in 
favor of certain Indivlduals, while matntalning them or permitting them to 
be maintained at a higher rate in ail other cases. It Is asserted also that 
this is only a proper and reasonable régulation. 

"It does not seem to us that this claim is well founded. We cannot re- 
gard this exceptional législation as the exercise of a lesser right which is in- 
cluded in the greater one to fix by statute maximum rates for railroad eom- 
panies. The latter is a power to make a gênerai rule applicable in ail cases 
and without discrimination in favor of or against any individual. It is the 
power to déclare a gênerai law upon the subject of rates beyond which the 
Company cannot go, but wlthin which It is at llberty to conduct its work in 
such a manner as may seem to it best suited for its prosperity and success. 
This is a very différent power from that exercised in the passage of this 
statute. The act is not a gênerai law upon the subject of rates, establish- 
ing maximum rates which the Company can in no case violate. The Légis- 
lature having established such maximum as a gênerai law now assumes to 
Interfère with the management of the company while conducting its afifairs 
pursuant to and obeying the statute regulating rates and charges, and not- 
withstanding such rates it assumes to provide for a discrimination, an ex- 
ception in favor of those who may désire and are able to purchase tickets 
at what might be ealled wholesale rates — a discrimination which opérâtes in 
favor of the wholesale buyer, leaving the others subject to the gênerai rule. 
And It assumes to regulate the time in which the tickets purchased shall be 
valid and to lengthen it to double the period the railroad company bas ever 

212 F.— 63 
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before provided. It thus Invades the gênerai ligtit of a Company to conduct 
and manage Its own affaira, and compels it to give the use of itas property 
for less than the gênerai rate to those who corne within the provisions of 
the statute, and to that extent it would seem that the statute takes the prop- 
erty of the Company without due process of law. We speak of the gênerai 
rlght of the Company to eonduct and manage its own affairs ; but at the same 
tluie it is to be understood that the company is subject to the unquestioned 
jurlsdlction of the Législature in the exercise of Its power to provide for the 
safety, the healtli, and the convenience of the public, and to prevent improp- 
er exactions or extortlonate charges from being made by the compauy. 

"It is stated upon the part of the défendant in error that the act is a mère 
régulation of the public business, which the Législature has a right to reg- 
ulate, and its apparent object Is to promote the convenience of persons hav- 
ing occasion to travel on rallroads and to reduce for them the cost of trans- 
portation; that Its beneflt to the public who are compelled to patronlze rall- 
roads is unquestioned ; that It brings the réduction of rates of two cents 
per mile within the reach of ail persons who may hâve occasion to make only 
infrequent trlps; and that there is no reason why the Législature may not 
fix the perlod of tlme within which the holder of the ticket shall be com- 
pelled to use it. The réduction of rates In favor of those purchaslng this 
klnd of ticket is thus justlfled by the reasons stated. 

"The right to clalm from the company transportation at reduced rates by 
purchasing a certain amount of tickets is classed as a convenience. As 80 
defined, it would be more convenient If the right could be clalmed without 
any compensation whatever. But siieh a rlght is not a 'convenience' at ail 
within the meaning of the term as used in relation to the subject of furnish- 
ing convenlences to the publie. And also the convenience which the r^egis- 
lature is to protect is not the convenience of a small portion only of the per- 
sons who may travel on the road, while refuslng snch alleged convenience to 
ail others; nor is the right to obtain tickets for less than the gênerai and 
otherwlse lawful rate to be properly described as a convenience. If that 
were true, the grantlug of the rlght to some portion of the public to ride 
free on ail trains and at ail times niight be so described. What Is covered by 
the Word 'convenience' it might be dlfflcult to deflne for ail cases, but we 
thlnk it does not cover this case. An opportunity to purchase a 1,000-mile 
ticket for less than the standard rate we thlnk Is improperly described as a 
convenience. 

"The power of the Législature to enact gênerai laws regarding a company 
and its affairs does not include the power to compel it to make an exception 
in favor of some particular class In the community and to carry the members 
of that class at a less sum than it has the right to charge for those who are 
not fortunate enough to be members thereof. This is not reasonable régula- 
tion. We do not deny the right of the Législature to make ail proper rules 
and régulations for the gênerai eonduct of the affairs of the company, relat- 
ing to the runnlng of trains, the keeping of ticket offices open, and providing 
for the proper accommodation of the public. 

"This act is not llke one establishing certain hours in the day during which 
trains shall be run for à less charge than during the other hours. In such 
case it is the establishing of maximum rates of fare for the whole public dur- 
ing those hours, and it Is not a discriinination in favor of certain persons by 
which they can obtain lower rates by purchasing a certain nuniber of tickets 
by reason of which the company is compelled to carry them at the reduced 
rate, and thùs, in substance, to part with its property at a less sum than it 
would be otherwlse entltled to charge. The power to compel the company to 
carry persons, under the clrcuinstances as provided for In this act, for less 
than the usual rates, does not seem to be based upon any reason which has 
hltherto been regarded as sufficlent to authorize an interférence with the cor- 
poration, altJough a conlmoh carrier and a railroad. 

"The act also compels thè company to carry not only those who choose to 
purchase thèse tickets, but their wives and children, and it makes the tickets 
good for two years from the tlme of the purchase. If the Législature can, un- 
der the guise of régulation, provide that thèse tickets shall be good for two 
years, why can it not provide that they shall be good for five or ten or even 
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a longer tenu of years? It may be sald that the régulation inust provide for 
a reasonable terra. But what Is reasonable under thèse clrcumstances? Up- 
on what basls Is the reasonable character of the period to be judged? If 
two years would, and flve years would not, be reasonable, vvhy not? And if 
ûve years would be reasonable, why would not ten? If the power exists at 
ail, what are the factors which make it unreasonable to say that the tickets 
shall be valid for five or for ten years? It may be said that circumstances 
can change within that time. That is true, but circumstances may change 
within two just as well as within five or ten years. There is no particular 
time in regard to which it may be said in advance and as a légal conclusion 
that circumstances will not change. And can the validity of the régulation 
be made to dépend upon what may happen in the future, during the running 
of the time in wliich the Législature has decreed the company shall carry 
the purchaser of the ticket? Régulations for maximum rates for présent 
transportation of persons or property bear no resemblance to those which as- 
sume to provide for the purchase of tickets in quantities at a lower than the 
gênerai rate, and to provide that they shall be good for years to corne. Tbis 
is not flxing maximum rates, nor is it proper régulation. It is an illégal and 
unjustiflable interférence with the rights of the company. * * • 

"If the IvCgislature can interfère by directing the sale of tickets at less than 
the generally established rate, it can compel the company to carry certain 
persons or classes free. If the maximum rates are too high in the judgment 
of the Législature, it may lower them, provided they do not make them un- 
reasonably low as that term is understood in the law ; but it cannot enact 
a law making maximum rates, and then proceed to make exceptions to it in 
favor of such persons or classes as in the législative judgment or caprice may 
seem proper. What right has the Législature to take from the company the 
compensation it would otherwise receive for the use of its property in trans- 
porting an individual or classes of persons over its road, and compel it to 
transport them free or for a less sum than is provided for by the gênerai law? 
Does not such an act, If enforced, take the property of the company without 
due process of lawî We are convlnced that the Législature cannot thus in- 
terfère with the conduct of the affairs of corporations. 

"But it may be said that as the Législature would hâve the power to reduce 
the maximum charges for ail, to the same rate at which it provides for the 
purchase of the 1,000-mile ticket, the company cannot be harmed or its 
property taken without due process of law when the Législature only reduces 
the rates in favor of a few instead of in favor of ail. It does not appear that 
the législature would bave any right to make such an altération. To do se 
might involve a réduction of rates to a point insufflcient for the earning of 
the amount of rémunération to which a company is legally entitled under the 
décisions of this court. In that case réduction would be illégal. For the pur- 
pose of upholding thls discriminatory législation we are not to assume that 
the exercise of the power of the Législature to make in this instance a réduc- 
tion of rates as to ail would be légal, and therefore a partial réduction must 
be also légal. Prima facie, the maximum rates as flxed by the Législature 
are reasonable. This, of course, applies to rates actually fixed by that body. 

'•There is no presumption, however, that certain named rates which it is 
said the Législature might flx but which it has not, would, in case it did so 
flx them, be reasonable and valid. That it has not so fixed them affords a 
presumption that they would be invalid, and that presumption would remain 
untll tlie Législature actually enacted the réduction. At any rate, there is 
no foundation for a presumption of validity in case it did so enact, in order 
to base the argument that a partial réduction, by means of this discrimination, 
is therefore also valid. And this argument also loses slght of the distinction 
we made above between the two ca-ses of a gênerai establishment of maximum 
rates and the enactment of discriminatory, exceptional, and partial législa- 
tion upon the subject of the sale of tickets to individuals willing and able to 
purchase a quantity at any one time. The latter is not an exercise of the 
Power to establish inaximum rates. 

"True it is that the railroad company exercises a public franchise, and that 
Its occupation is of a public nature, and the public therefore has a certain 
interest in and rights connected witii the property, as was held in Muun v. 
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Illinois, 94 V. S. 113, 125 [24 L. Ed. 77], and the otlier kindred cases. The 
Législature has the power to secure to the public the services of the corpora- 
tion for reasonable compensation, se that the public shall be exempted from 
unreasonable exactions, and it has also the authority to pass sueh laws as 
shall tend to secure the safety, convenience, comfort, and health of its patrons 
and of the public with regard to the railroad. But in ail thls we flnd it nei- 
ther necessary nor appropriate, in order that the Législature may exercise its 
full right over thèse corporations, to make sueh a régulation as this, whieh 
discriminâtes against it and in favor of certain individuals, wlthout any rea- 
sonable basis therefor, and whlch Is not the fixing of maximum rates or the 
exercise of any sueh power. 

"The Législature having flxed a maximum rate at what must be presumed, 
prima facie, to be also a reasonable rate, we think the company then has the 
right to insist that ail persons shall be compelled to pay alike, that no discrim- 
ination against it in favor of certain classes of married men or familles, ex- 
eursionists, or others, shall be made by the Législature. If otherwise, then 
the Company is compelled at the caprice or whim of the Législature to make 
sueh exceptions as it may think proper and to carry the excepted persons at 
less than the usual and légal rates, and thus to part in their favor with its 
property wlthout that compensation to which it is entitled from ail others, 
and therefore to part with its property wlthout due process of law. The af- 
fairs of the company are in thls way taken out of its own management, not 
by any gênerai law applicable to ail, but by a discrimination made by law 
to which the company is made subject. Whether an act of this nature shall 
be passed or not is not a matter of policy to be decided by the Législature. 
It is a matter of right of the company to carry on and manage its concems 
subject to the gênerai law applicable to ail, which the Législature may enact 
in the légal exercise of its power to legislate in regard to persons and things 
within its jurisdiction. » • * 

"But in ttiis esse it is not a question of 'convenience' at ail within the prop- 
er meaning of that terni. Aside from the rate at which the ticket may be 
purchased, the conveaience of purchasing this kind of a ticket is so small that 
the right to enact the law cannot be founded upon it. It is no answer to 
the objection to this législation to say that the company has voluntarily sold 
1,000-mile tickets good for a year from the time of their sale. What the com- 
pany may ehoose voluntarily to do furnishes no criterion for the measure- 
ment of the power of a Législature. Persons may voluntarily contract to do 
what no Législature would hdve the right to compel them to do. Nor does 
it furnish a standard by which to measure the reasonableness of the matter 
exacted by the Législature. The action of the company upon its own volition, 
purely as a matter of internai administration, and in regard to the détails 
of its business which it has the right to change at any moment, furnishes no 
argument for the existence of a power in a ï^egislature to pass a statute in 
relation to the same business imposing additional burdens upon the com- 
pany, * • * 

"In this case there is not an exercise of the power to fix maximum rates. 
There is not the exercise of the acknowledged power to legislate so as to pre- 
vent extortion or unreasonable or illégal exactions. The fixing of the max- 
imum rate does that. It is a pure, bald, and unmixed power of discrimination 
in favor of a few of the persons having occasion to travel on the road and 
peruiitting them to do so at a less expense than others, provided they buy 
a certain number of tickets at one time. It is not législation for the safety, 
health, or proper convenience of the publie, but an arbitrary enactment in 
favor of the persons spoken of, who in the législative jiidgment should be 
carrled at a less expense than the other members of the community. There 
Is no reasonable ground upon which the législation can be rested uniess the 
simple décision of the Législature should be held to constitute sueh reason. 
Whether the Législature mlght not in the falr exercise of its power of régu- 
lation provide that ordinary tickets purchased from the company should be 
good for a certain reasonable time is not a question which is now before us, 
and we need not express any opinion in regard to it. 

"In holding this législation a violation of that part of the Constitution of 
the United States which forblds the taking of property wlthout due process 



I. & p. EY. CO. y. KETCHUM 997 

of law, and requires the equal protection of the laws, we are not, as we hâve 
Btated, thereby interfering with the power of the Législature over railroads as 
corporations or common carriers, to so legislate as to flx maximum rates, to 
prevent extortlon or undue charges, and to promote the safety, health, con- 
venience, or proper protection of the public. We say thls particular pièce of 
législation does not partake of the character of législation fairly or reason- 
ably necessary to attain any of those objects, and that It does violate the 
fédéral Constitution as above stated." 

In Wisconsin, Minnesota & Pacific R. v. Jacobson, 179 U. S. 287, 
297, 21 Sup. Ct. 115, 119 (45 L. Ed. 194), the court said: 

"While this power of régulation exista, It is also to be remembered that the 
Législature cannot under the guise of régulation interfère with the proper 
conduct of the business of the railroad corporation in matters which do not 
fairly belong to the domain of reasonable régulation." 

The décision in Lake Shore & Michigan Southern Ry. Co. v. Smith, 
has been followed in Beardsley v. New York, Lake Érie & Western 
Ry. Co., 162 N. Y. 230, 56 N. E. 488 ; in Commonwealth v. Atlantic 
Coast Line Railroad Co., 106 Va. 61, 55 S. E. 572, -7 L. R. A. (N. S.) 
1086, 117 Am. St. Rep. 983, 9 Ann. Cas. 1124; in State v. Great 
Northern Railway Co., 17 N. D. 370, 116 N. W. 89; and has been 
cited by the Suprême Court of lowa in State v. O. & C. B. Ry. Co., 
113 lowa, 30, 84 N. W. 983, 52 L. R.A. 315, 86 Am. St. Rep. 357. 

It is suggested that what is said in the Michigan case about the 
inabiUty to fix rates for two years was mère dictum, and that. the 
Interstate Commerce Commission has since been expressly authorized 
to fix rates for the same time, namely, two years. 

True, the Interstate Commerce Commission is authorized to pre- 
scribe rates for two years. That is to say, it is provided by section 
15 of the Interstate Commerce Act (Act Feb. 4, 1887, c. 104, 24 Stat. 
379 [U. S. Comp. St., 1901, p. 3154]) as amended (Act June 29, 1906, 
c. 3591, 34 Stat. 584 [U. S. Comp. St. Supp. 1911, p. 1284]): 

"Ail orders of the Commission, except orders for the payment of money, 
shall take efCect within such reasonable time, not less than thirty days, and 
shall continue in force for such period of time, not exceeding two years, as 
shall be prescribed in the order of the Commission, unless the same shall be 
suspended or modified or set aside by the Commission or be suspended or set 
aslde by a court of compétent jurisdiction." 

In other words, if a rate should be prescribed and should be put in 
opération and at the end of one year should become confiscatory, 
there is no décision, so far as we know, that it could not then be set 
aside; but if the company issued a ticket, a contract to carry pas- 
sengers for two years, the contract must be performed, and what the 
Suprême Court said upon this subject has not been modified by the 
Interstate Commerce Act. 

It is suggested in one of the briefs that much of the so-called dicta 
in the Michigan case "hâve receited many modifications the most no- 
table of which are contained in récent décisions of the Interstate Com- 
merce Commission." 

While entertaining the highest respect for the Interstate Commerce 
Commission, we cannot conceive that it has any power to modify a 
rule laid down by the Suprême Court, and in justice to the Commis- 
sion it has always respectfully declined to do so. 
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It must be freely conceded in thîs case that the state has power to 
prescribe maximum rates which permit a fair return to the carriers, 
ànd this involves the power to regulate suburban commutation rates 
to and from points reasonably adjacent to large cities, certainly wliere 
such rates hâve been long established and districts hâve been settled 
upon the reliance of the granting of such rates, and perhaps, thougli 
that has not been expressly recognized, such rates may be established 
by the government as an original proposition where they hâve not been ■ 
established by the railroad companies.. It may also be presumed for 
the purposes of this discussion that the state has power to prescribe 
reduced rates for school children and the inmates of state institutions 
and for the National Guard, ail of which inure directly and expressly 
to the benefit of the state, within the exercise of its right to promote 
the safety, health, convenience, and proper protection of the public. 

We hâve already stated that the state fair is educational in its na- 
ture, and that many other large enterprises of a similar character are 
in some respects educational in their nature, and for the sake of this 
case we may concède that the state may properly recognize such as 
are legitimate beneficiaries of its bounty or worthy of its encourage- 
ment. 

While the Michigan case was upon the question of mileage books, 
what is there said in référence to excursion tickets — and such we un- 
derstand the tickets authorized by this act and order to be — is so per- 
suasive that we must follow it until it shall hâve been modified by 
the Suprême Court. We find nothing in the later décisions of the Su- 
prême Court which indicates a purpose to dissent from the principles 
therein announced. It must therefore be accepted by us as settled 
that the Législature cannot enact a law making maximum rates and 
then proceed to make exceptions to it in favor of such persons as 
the législative judgment may deem proper. It cannot invade the 
gênerai right of the railroad company to conduct and manage its own 
afïairs and compel it to give the use of its property for less than 
the rate it has itself fixed and which is therefore presumptively fair 
and reasonable. When maximum rates hâve been declared, they are 
presumed to be reasonable, and the Législature is presumed to hâve 
fixed such rates upon reasonable basis after due investigation and con- 
sidération. It may not then départ from them in sporadic instances. 
It may not tell the company to charge smaller rates for conventions, 
church or political, or for other excursions, at least unless it be strictly 
limited to those attending the meeting which is deemed educational. 
The power when exercised must affect directly, peculiarly, and ex- 
clusively the public interest which may properly be promoted. 

The question is whether the Législature, having fixed the presump- 
tively reasonable rates, may prescribe excursion and other extraordi- 
nary rates at greatly reduced f ares. 

If it may do this in one spécifie instance, it may multiply such oc- 
casions without let or hindrance. The conduct of the railroad's busi- 
ness will be transferred almost entirely to other hands, and its rev- 
enues greatly impaired, and that in the face of the fact that probably 
reasonable maximum rates hâve already been established which were 
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claimed by their authors to be dictated by the considération that with- 
in the Hmits of such rates the roads might be free to increase their 
revenues by any legitimate and not extortionate System of manage- 
ment. This is doubtless why not only the Suprême Court but the 
Interstate Commerce Commission has set its face against any and ail 
capricious and sporadic departure f rom such rates when once estab- 
lished. 

As the Suprême Court said : 

"If the maximum rates are too hlgh in the judgment of the Législature, It 
may lower them provided they do not make them unreasonaMy low as that 
term is understood in the law." 

This does not mean that thèse rates may be attacked indirectly, with- 
out System, and in such manner as to leave them wholly unsettled and 
unable to be adjusted by any known and dependable principle, and 
30 the court has said, and in view of the scope of the décision the 
pronouncement cannot be described as dictum, that it is not within 
the power of the Législature to compel the company to charge smaller 
rates for excursions and similar extraordinary occasions. 

Without any intention whatever to reflect upon the Législature, its 
action is an attempt to establish the principle of législative authority 
to prescribe mère excursion rates under the form of an exercise of the 
police power for the promotion of the public's convenience and interest. 
If any court or commission bas ruled that in prescribing rates for 
an educational institution the Législature is not coniined to those at- 
tending such institution, it would seem that its conclusions are at 
variance with those of controUing authority. The fact that this law 
applies to ail persons going to Des Moines either to attend the state 
fair or otherwise would itself invalidate it. 

We recognize the rule that a temporary injunction against the en- 
forcemenl of an act of the state Législature fixing rates is seldom 
granted until after a trial of the rates if there is a bona fide résistance 
made by the state and there exists any doubt whatever as to the 
facts, but the question hère involved is much broader than that em- 
braced in such cases. Hère it is not a question of whether the par- 
ticular rate will be confiscatory or not. There is no conceivable chance 
of profit to the railroad company which would make this law valid. 
The court could not be further enlightened by additional disclosures 
of material évidence. On the other hand, the injury flowing from 
the unwarranted order would be accomplished and irréparable. 

The question of confiscation is eliminated by a disclaimer. 

In the view hère taken the considération of whether the carriers 
bave in the past voluntarily established rates for this fair or other 
institution becomes immaterial. It has been decided that they can- 
not for that reason be compelled to do so again. 

The city of Des Moines with its size, wealth, and its prestige has 
no nèed for discriminating rates from ail parts of the state in its 
favor, and the state cannot exercise the right to reduce maximum 
rates to a fair return based upon investment and earnings, and then 
still insist upon the same gratuities voluntarily granted by the carriers 
when left in undisturbed control of their income. 
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While the railroads are subject to législation providing rules fof 
securing faithful and efficient service and equality between shippers 
and communities, the public is in no proper sensé their gênerai man- 
ager. Interstate Commerce Commission v. Alabama Midland Ry. Co., 
168 U. S. 144, 172, 18 Sup. Ct. 45, 42 L. Ed. 414; Interstate Com- 
merce Commission v. Chicago Great Western Ry. Ce, 209 U. S. 108, 
28 Sup. Ct. 493, 52 L. Ed. 705. So long as any feature of private 
ownership is recognized by the law, the state must not proceed upon 
an assumed basis of unrestricted governmental control amounting 
practically to government ownership. 

Our conclusion is that the question as to the validity of the act in 
question and the order of the Railroad Commission made in pursu- 
ance thereof involves the power of the state and not the reasonable- 
ness of the requirement. So viewed, it falls within the inhibition of 
the constitutional guaranties as construed by the Suprême Court, and 
a temporary injunction should be issued as prayed. 

It will be ordered in each of the cases that a temporary injunction 
issue as prayed upon the complainant giving bond in the sum of $5,000. 
Ail concur. 



UNITED STATES v. ATCHISON, T. & S. V. ET. CO. 

(District Court, D. Arizona. April 10, 1914.) 

No. 92. 

1. Mabteb and Skevant (§ 17*) — Houks of Service Law — Violation — 

Prima Facib Case. 

Where, In an action by the United States to recover a penalty against 
an Interstate carrier for a violation of the Hours of Service Law (Act 
Cong. March 4, 1907, c. 2939, 34 Stat. 1415 [U. S. Comp. St. Supp. 1911, 
p. 1321]), the complalnt alleged, and défendant in Its answer admltted, 
that it had requlred or permitted Its employés on the train in question to 
remain on duty for a longer period than 16 consécutive hours, a prima 
facie case of llabillty was establlshed. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. § 16; 
Dec. Dig. § 17.*] 

2. Master and Servant (§ 13*) — Railroads — Houks or Service Law — "Ter- 

minal" — "End of the Run." 

Hours of Service Law (Act Cong. March 4, 1907, c. 2939, § 3, 34 Stat. 
1416 [U. S. Comp. St Supp. 1911, p. 1322]), pro vides that the act shall 
not apply in any case of easualty or unavoidable accident or act of God, 
or where the delay is the resuit of a cause not known to the carrier, or 
its officer or agent In charge of the employé at the tlme he left a ter- 
minal and which could not hâve been foreseen. Held, that where a pas- 
senger train was delayed after the train crew had left their starting 
point, by the derailment of a freight train, resulting in the passenger 
crew being requlred to remaln on duty more than 16 hours, the railroad 
Company was not bound to tie up the train at the first stopplng place 
where its crew could hâve been replaced, but was entitled, wlthout In- 
currlng llabillty, to operate the train to the end of the passenger crew's 
run, the word "terminal" as used in such section being synonymous with 
the "end of the run" of the particular employé involved. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 14 ; 
Dec. Dig. § 13.*] 

•For other cases see aame topio & i mitmekk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Masteb and Servant (§ 13*) — Eailboads — Houbs of Service Law — Vio- 
lation — Reason fob Delat. 

Wbere a revenue train operated in Interstate commerce was delayed 
so as to requlre the crew to remain on duty longer than 16 hours, limited 
by Pleurs of Service Law (Act Cong. March 4, 1907, c. 2939, 34 Stat. 1415 
[U. S. Comp. St. Supp. 1911, p. 1321]), by the unnecessary liauling of a 
foreign freight car, whlch contalned neither Uve stock nor perishable 
freight, by means of a chain, after its drawhead had become broken, in 
violation of Safety Appliance Act March 4, 1911, c. 285, 36 Stat. 1397 
(IJ. S. Comp. St. Supp. 1911, p. 1338), making it unlawful to haul a de- 
fectlve car by means of chains in revenue trains, or in association wlth 
other cars commercially used, unless tliey contain live stock or perishable 
freight, the delay was not the resuit of casualty or unavoidable accident 
within the exception of the Hours of Service Law, and hence the railroad 
Company was liable for the penalty prescribed. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. S 14 ; 
Dec. Dig. § 13.*] 

Action by the United States of America against the Atchison, To- 
peka & Santa Fé Railway Company, to recover for violation of the 
Hours of Service Law. Judgment for défendant on the first three 
counts of the complaint, and for the United States on the remaining 
counts. 

J. E. Morrison, U. S. Atty., of Bisbee, Ariz., O. T. Richey, Asst. 
U. S. Atty., of Phœnix, Ariz., and M. C. List, Sp. Asst. Atty. Gen., 
of Washington, D. C, for the United States. 

Paul Burks, of Los Angeles, Cal., for défendant. 

SAWTELLE, District Judge. This is an action brought by the 
United States against the Atchison, Topeka & Santé Fé Railway 
Company, under the provisions of the act of Congress of March 4, 
1907 (Act March 4, 1907, c. 2939, 34 Stat. 1415 [U. S. Comp. St, 
Supp. 1911, p. 1321]), entitled, "An act to promote the safety of em- 
ployés and travelers upon railroads by limiting the hours of service 
of employés thereon." 

Section 2 of said act is as follows: 

"That it shall be unlawful for any common carrier, Its offlcers or agents, 
subject to this act to require or permit any employé subject to this act to be 
or remain on duty for a longer period than sixteen consécutive hours, and 
whenever any such employé of such common carrier shall hâve been contin- 
uously on duty for sixteen hours he shall be relieved and not required or per- 
mitted again to go on duty until he bas had at least ten consécutive hours off 
duty." 

Section 3 provides "that any such common carrier, or any ofEcer or 
agent thereof, requiring or permitting any employé to go, be or re- 
main on duty," in violation of said second section above quoted, "shall 
be liable to a penalty of not to exceed five hundred dollars for each 
and every violation." 

The first three counts of the government's complaint relate to the 
conductor and two brakemen in charge of defendant's train No. 18, on 
October 4 and 5, 1912. 

No. 18 was a mail, passenger and express train running between 
Los Angeles, Cal., and Phœnix, Ariz., and in the course of its run 

•For other cases see same toplo & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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passed through San Bemardino, Barstow, and Parker. Los Angeles 
was the initial terminal or starting point for this train, for its en- 
gine crew and also for its train crew,- that is, its conductor and brake- 
men. The final destination of the engine crew was Barstow, of the 
train crew was Parker, and of the train itself was Phœnix. The 
scheduled running time of this train between Los Angeles and Parker 
was as f ollows : 

Leave Los Angeles 2 :00 p. m. 

Arrive Barstow 7 :15 p. m. 

Leave Barstow 7 :40 p. m. 

Arrive Parker 1:15 a. m. 

Under the rules of the company the train crew were required to 
go on duty at Los Angeles at 1 :30 p. m., so that under ordinary con- 
ditions thèse employés, on their regular run, would be on duty 11 
hours and 45 minutes. On the particular days in question the move- 
ment of this train was as f ollows : 

Train crew reported for duty 1 :30 p. m. 

Left Los Angeles 2:00 p. m. 

Arrived Summlt. 6 :20 p. m. 

•Left Summlt .11 :55 p. m. 

Arrived Barstow. '. 2 :10 a. m. 

Left Barstow. 2 :20 a. m. 

Arrived (off duty) Parker 8 :47 a. m. 

The train crew, therefore, was kept in continuous service for a 
period of 19 hours and 17 minutes. 

The défendant, in its answer, admitted the excess service of the 
train crew, but set up an affirmative défense, to wit, that ail of the 
excess service was due to the détention of train No. 18 at Summit 
by reason of a casualty or unavoidable accident unknown to the car- 
rier, ànd which could not hâve been foreseen at the time No. 18 left 
"said terminal at Los Angeles." The answer (as amended) also al- 
leged that train No. 18 did not leave "a terminal" of the défendant 
after the casualty had happened, or after it was known to the défend- 
ant. The défendant, therefore, attempted to bring itself within the 
proviso of section 3 of the Hours of Service Act, which reads as fol- 
lows: 

"Ttie provisions of ttiis act shall not apply in any case of casualty or un- 
avoidable accident or the act of God ; nor where ttie delay was the resuit 
of a cause not known to the carrier or Its offlcer or agent in charge of such 
employé at the time said employé left a terminal and which could not hâve 
been foreseen." 

The particular fact pleaded, and shown in évidence to be the cas- 
ualty or unavoidable accident directly responsible for the excess serv- 
ice, was the derailment of a freight car in a west-bound freight train 
between Barstow and Los Angeles, known as "Extra West 954." 
It is not necessary hère to refer particularly to the movement of Extra 
954, nor to the inspection to which it was subjected before it left 
Barstow, for the reason that the government does not contend that it 
was not properly inspected, but, for the purposes of this case, ad- 
mits that the breaking in two of this extra near Summit and the con- 
séquent derailment of a car and the blocking of the main line at that 
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point was clearly unavoidable and unknown and unforeseen to the 
carrier at the time train No. 18 left both Los Angeles and San Ber- 
nardine. At the time the . train left Summit it was known to the 
officiais of the company in charge of this train that the conductor 
and brakemen, if allowed to continue on their regular run to Parker, 
would be on duty over 16 consécutive hours. The évidence shows that 
Barstow was a terminal of the défendant for freight trains and freight 
crews, and also it was the terminal for one or more passenger crews 
rvmning between Barstow and Bakersfield, but was not the terminal 
for passenger crews running between Los Angeles and Parker. 

It is contended by the government that the court should direct a 
verdict in its favor for the following reasons: Barstow was a "ter- 
minal," within the meaning of that term in the proviso, and therefore 
any delays known to the officiais of the company before train No. 18 
left Barstow could not be accepted as an excuse, and that, even if 
Barstow were not a "terminal," as that term is. used in the proviso, still 
train No. 18 was allowed to leave there, knowing that the conductor 
and brakemen would be in continuous service over 16 hours when a 
relief crew (although the évidence shows that at that time there was 
no passenger crew that could hâve been used as a relief crew on train 
No. 18) could bave been put on this train at Barstow and relieved the 
old crew at any time within, or at the expiration of, the 16 hours. 

[1] The complaint alleging, and défendant in its answer admitting, 
that the défendant had required or permitted its said employés on 
said train No. 18 above named to remain on duty for a longer period 
than 16 consécutive hours, this made a prima facie case. United 
States V. Kansas City Southern Ry. Co. (C. C. A. 8th Cir.) 202 Fed. 
828, 121 C. C. A. 136; C, B. & Q. R. R. Co. v. United States, 195 
Fed. 241, 115 C. C. A. 193. 

There appear to be three separate provisions in section 2 of said 
act, the violation of which subjects the carrier to a penalty: (1) That 
it shall be unlawful for any common carrier, its officers or agents, sub- 
ject to this act, to require or permit any employé subject to this act 
to be or remain on duty for a longer period than 16 consécutive hours ; 
(2) and whenever any such employé of such common carrier shall 
hâve been continuously on duty for 16 hours, he shall be relieved 
and not required or permitted again to go on duty until he bas had 
at least 10 consécutive hours ofif duty ; (3) and no such employé who 
has been on duty 16 hours in the aggregate in any 24-hour period shall 
be required or permitted to continue or again go on duty without hav- 
ing had at least 8 consécutive hours off duty. 

Section 3 of said act sets forth the penalty for -violation thereof, 
and then provides that the provisions (meaning ail of the provisions 
of the act, including the one in section 2 above quoted, fixing a pen- 
alty for violation thereof) shall not apply — 

"in any case of casualty or unavoidable accident or the act of God ; nor where 
the delay was the resuit of a cause not known to the carrier or its offleer or 
agent in charge of such employé at the time said employé left a terminal, and 
which could not hâve been foreseen : Provlded further, that the provisions of 
this act shall not apply to the crews of wrecking or relief trains." 
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[2] It is contended by the government that it was unlawful for the 
défendant company to hâve caused its employés to work or remain on 
duty after the 16-hour limit, longer than was necessary to reach the 
first proper stopping place where its crew could hâve been replaced, 
and there it should hâve been tied up, and that it was its — 

"duty to hâve suitable stopping places where rest can be had for its employés, 
or proper places along its route proportionate to the exigencies of the busi- 
ness." 

It has been said that this act is remédiai in its nature, and should 
"receive such construction as will give its gênerai purpose reasonable 
efïect." To this we are agreed ; but at the same time we cannot lend 
ourselves to a construction which would violate the plain letter of the 
act and entirely destroy the proviso therein contained. Had Congress 
net intended that the carriers should be relieved in case of casualty, 
unavoidable accident, or the act of God, it would not hâve inserted 
the proviso in the act. It is a well-known fact that this législation 
was before Congress for many months, and that much testimony 
was taken by the several committees of that body before the final 
draft of the act was completed; and we must assume that Congress 
intended that the carriers should be excused f roni the penalties of the 
act, and that the act should not apply whenever the delay was caused 
by casualty, unavoidable accident, or act of God. 

The plain wording of the proviso involved is : 

"The provisions of this act shall not apply in any case of casualty or un- 
avoidable accident or the act of God ; nor wliere the delay was the resuit of a 
cause not known to the carrier or its offlcer or agent in charge of such em- 
ployé at the time said employé left a terminal, and which could not hâve 
been foreseen." 

How, then, can this court assess a penalty in a case like the one 
at bar, where it is plainly shown that the crew were kept on duty 
by reason of casualty or unavoidable accident, in face of the statute, 
which for such causes excuses défendant? In cases of this nature, 
to adopt the construction contended for by the government would be 
équivalent to nullifying the proviso contained in the act, and would 
require of the défendant the performance of a duty not only not 
required, but expressly excused by the act itself. Had Congress in- 
tended that, in case of delay occasioned by "casualty, unavoidable ac- 
cident or the act of God," the train should only be allowed to go to 
the first suitable stopping place and there tie up, it would hâve in- 
serted such a provision in the act — one similar to the provision con- 
tained in the amendment to the Safety Appliance Act, approved March 
4, 1911 (Act March 4, 1911, c. 285, 36 Stat. 1397 [U. S. Comp. 
St. Supp. 1911, p. 1338]). Section 4 of this act (Act April 14, 1910, 
c. 160, 36 Stat. 299 [U. S. Comp. St. Supp. 1911, p. 1329]) contains 
a proviso as f ollows : 

"That where any car shall hâve been properly equipped, as provided In this 
act and the other acts mentioned hereln, and such equipment shall hâve be- 
come defeetlve or insecure while such car was belng used by such carrier upon 
its Une of railroad, such car may be hauled from the place where such equip- 
ment was first discovered to be defective or insecure to the nearest availalde 
point where such car can lie repaired, without liability for the penalties im- 
posed by Section Four of this Act," etc. 
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In this connection, it might be well to refer to the administrative 
rulings of the Interstate Commerce Commission, as contained in its 
Twenty-Second Annual Report, dated December 24, 1908. In refer- 
ring to the act in question, the Commission said : 

"Questions Immediately arose as to its proper Interprétation. With a view 
to explainlng in so far as possible those features of the act which might be 
elalmed to be amblgnous, the Commission issued the following administra- 
tive rulings: • * * 'Section 3. • * * Employés unavoidably delayed 
by reason of causes that could not, at the commencement of a trlp, hâve been 
foreseen, may lawfully continue on duty to the terminal or end of that run.' " 

Thus it appears that the Commission to which was intrusted the 
exécution of this, law, and whose duty it was to ascertain whether 
or not its provisions were being observed, not only ruled that, "Em- 
ployés unavoidably delayed by reason of causes that could not, at the 
commencement of a trip, hâve been foreseen, may lawfully continue 
on duty to the terminal or end of that run," but actually used the 
words "terminal" and "end of that run" synonymously. In other 
words, they not only defined the word "terminal" to mean the équiva- 
lent of the end of that run, but actually held that employés unavoid- 
ably detained by reason of causes that could not, at the commence- 
ment of the trip, hâve been foreseen may "lawfully continue on duty 
to the terminal or end of that run." See Conférence Rulings of the 
Commission issued April 1, 1911, page 24, Rule 287, which is as fol- 
lows: 

"Any employé so delayed may therefore continue on duty to the terminal or 
end of that run. The proviso quoted removes the application of the law to 
that trip." 

See, also, pamphlet issued by the Interstate Commerce Commission, 
containing "The Hours of Service Law and the administrative rulings 
and opinions therein printed by order of the Commission March 25, 
1912," which contains this same rule 287. 

The Commission did not then believe that it was the duty of the 
carrier to stop the train at the first suitable stopping place and there 
tie up until the men could be relieved, as is contended was the duty 
of the railroad company in this case. 

Thèse administrative rulings were promulgated by the Commission 
because, as was stated by them, questions immediately arose as to the 
proper interprétation of the act, and with a view to explainlng, in so 
far as was possible, those features which might be claimed to be am- 
biguous, the Commission adopted the rulings above quoted; and it 
is reasonable to suppose that such administrative ruHngs were intended 
for the guidance of the carrier and trainmen and others having to 
do with the movement of trains. We heartily agrée with the Com- 
mission that the terms of the act "are susceptible of more than one 
interprétation." 

That the "construction of a statute by those charged with the exé- 
cution of it is always entitled to the most respectful considération, and 
ought not to be overruled without potent reasons," was the rule an- 
nounced at a very early day by the Suprême Court of the United States 
and reiterated in a very large number of cases. Heath v. Wallace, 138 
U. S. 573, 11 Sup. Ct. 380, 34 L. Ed. 1063, and cases cited. 
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We cannot adopt the interprétation contended for by the govern- 
ment in this case, namely, that, if the train was delayed by reason of 
any of the causes set eut in the proviso in section 3 of the act, the train 
crew may not lawfuUy continue on duty to the terminal or end of that 
run. This court holds that in such a case there is nothing in the act 
which requires a carrier to proceed to the next suitable stopping place 
and there tie up and relieve the crew, or which prevents the crew f rom 
continuing on duty and proceeding on their trip to the terminal or end 
of that run, which in this case was at Parker, even though at the time 
they left Summit, the place where the train was delayed and remained 
on account of the unavoidable accident or casualty which occasioned 
the delay, they had no reasonable expectation of being able to reach 
the end of their run, Parker, within the 16-hour limit. In the opinion 
of this court, such a construction is not authorized. 

The manifest purpose and effect of this statute is to prohibit rail- 
road companies from requiring or permitting their employés to be or 
remain on duty for a longer period than 16 consécutive hours, except 
in case of casualty, unavoidable accident, or act of God, or where tiie 
delay was the resuit of a cause not known to the carrier or its officer 
or agent in charge of such employé at the time such employé left a 
terminal, and which could not bave been foreseen, and in case of 
casualty, unavoidable accident, or the act of God, or where the delay 
was the resuit of a cause not known to the carrier or its officers or 
agent in charge of such employé at the time such employé left a ter- 
minal, and which could not hâve been foreseen, preventing the train 
crew from completing its run or reaching its destination within 16 
hours from the time of going on duty for the run, to take the case 
out of the opération of the statute, and to permit the crew in charge of 
any train delayed by such casualty or unavoidable accident or act of 
God, or other cause net known to or which could not bave been fore- 
seen by the officers or agent of the carrier in charge of such crew 
at the time the crew left a terminal, to continue on duty to the end of 
the run, except where the officers or agent of the railroad in charge 
of such crew or employés knew of the existence of, or could bave 
foreseen, such casualty, accident, or act of God, or other causé of 
delay, before such train crew started upon its run upon which the de- 
lay occurred. // the officers or agent of the carrier in charge of such 
train crew knew of the existence of, or could hâve foreseen, the casu- 
alty, accident, or act of God, or other cause of delay, before such train 
crew started, on its run, the statute would apply, regardless of the de- 
lay caused thereby, and the railroad company requiring or permitting 
such crew to continue on duty after 16 hours would, in such case, be 
liable to the penalty provided by the statute. In ail other casés of 
casualty, unavoidable accident, or act of God, or other cause of delay, 
the statute would not apply. In other words, the proviso takes the 
case out of the opération of the statute in every instance except those 
in which the officers or agent in charge of the employé knew, or could 
hâve foreseen, the existence of the. cause of the delay at the time such 
employé left the terminal or starting point. 

The government also contends that the railroad company violated 
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the provisions of said act by requiring or permitting the said train crew 
to remain on duty after leaving Barstow, upon the theory that Bars- 
tow, although not shown to be a terminal for train No. 18, or for the 
crew on said train, was nevertheless a terminal, and that said act 
makes it unlawful for a carrier to require or permit any employé to 
remain on duty in violation of section 2 of said act, because the pro- 
viso in said act contained does not excuse the défendant "where the 
delay was the resuit of a cause not known to the carrier or its officers 
or agent in charge of such employé at the time such employé left a 
terminal" ; in other words, that the officiais of the défendant company 
knew of the unavoidable accident or casualty which was the cause of 
the delay to train No. 18 at the time said employés left Barstow, a 
terminal. 

It does not appear that the word "terminal" has been judicially de- 
fined. According to the usage of railroad men in the United States, 
as shown by the évidence in this case, each train crew is assigned 
by the officers of the company to a definite, fîxed run, beginning 
and ending at fixed points or places on its line of railroad ; and, in my 
judgment, thèse fixed beginning and endin'g points of a given run for 
a given crew are the "terminais" of that run within the meaning of 
the word "terminal" as used in the proviso in section 3 of this act. 
In the usage of railroad men there are différent "runs" for différent 
train crews, and also différent runs for différent employés on the samt 
train, and the run of an engineer on a passenger train might be différ- 
ent from the run of a conductor or brakeman. There may be one 
run for a freight crew and another run for a passenger crew, and 
thèse runs may not be, and usually are not, coterminous, and one run 
or several runs for freight crews may lie between the terminais of the 
run of a single passenger crew, and each of thèse runs has its own 
terminais. And in applying this act to a given case, regard must be 
had to the line of service in which the train crew or employés in ques- 
tion were engaged at the time of the alleged violation of the act, and to 
that alone. 

It foUows that Barstow was not a terminal for train No. 18, or for 
said conductor or brakemen, and that the défendant did not violate said 
act by requiring or permitting the employés mentioned in the complaint 
to be or remain on duty for a longer period than 16 consécutive hours 
and in requiring said train crew to continue on duty to the terminal or 
end of that run. 

The remaining counts of the complaint relate to the employés on de- 
fendant's train Extra West and East 977. This was a freight train 
running from Winslow to Belmont and return, and the round trip was 
usually made in 14 hours. It was stipulated that the crew upon this 
train were kept in continuons service upon this trip for 20 hours and 
15 minutes. Four causes are assigned by the answer for this excess 
service, to vfit, a delay at Cliffs of 2 hours and 40 minutes, at Hibbard 
of 40 minutes, at Mile Post 315 of 15 minutes, and 50 minutes at Sun- 
shine. The causes oî delay at thèse places, as claimed by the com- 
pany, are as f ollows : When the train was puUing into Cliffs, it broke 
in two, on account of a defective knuckle lock or lock block on a 
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Wheeling & Lake Erie car, causing the air brake to go into emergency 
and jarring the train to such an extent that several drawbars were pull- 
ed out, and one car was so badly damaged that it had to be burned. 
Several of the damaged cars were set out on the side track at Cliffs, 
but a New York Central & Hudson River car was chained up to an- 
other car in the train and hauled to Winslow. A delay at this point of 
2 hours and 40 minutes was had, about 20 minutes of which was for 
the purpose of chaining up the said New York Central & Hudson 
River car. At Hibbard a delay of 40 minutes was caused by a break 
in two of the train, which the testimony without dispute shows to hâve 
been the resuit of the shock to the train at Cliffs. At Mile Post 315 
there was a delay of ten minutes caused by the chain on the New York 
Central & Hudson River car, becoming loose and requiring a stop 
to tighten it. At Sunshine there was a delay of 50 minutes, which the 
conductor states was caused by a knuckle of one of the cars breaking 
and thereby causing the train to break in two. The Railroad Com- 
pany, in its repoi^t to the Interstate Commerce Commission, which was 
under oath, states that the cause of the break in two at Sunshine was 
due to the breaking of the chain on the New York Central & Hudson 
River car. When the train left Cliffs, it was thus engaged in hauling 
an empty car by means of chains instead of drawbars, and it continued 
to haul it ail the way to Winslow. 

[3] It is without dispute that the train was a revenue train, and the 
car thus hauled by a chain did not contain live stock or perishable 
freight. No necessity was shown for the chaining up of this car and 
its haul to Winslow ; and such action was a violation of the Safety Ap- 
pliance Act of March 4, 1911, 36 Stat. L. 1397, which makes it unlaw- 
ful to haul a defective car by means of chains instead of drawbars, in 
revenue trains or in association with other cars that are commercially 
used, unless such cars contain live stock or perishable freight. 

The proviso in the statute allows the carrier crédit for ail lawful 
delays caused to a train crew on its run by casualty, unavoidable acci- 
dent, or act of God, or by any cause not known to, or which could not 
hâve been foreseen, by the officers or agents of the carrier at the time 
the crew started from its terminal on its run, but allows no crédit for 
delays not covered by the proviso; and, consequently, if the train is 
delayed by casualty, accident, act of God, or other lawful cause, for 
one hour at one place and another hour at another place, and then is 
delayed another hour at another place by a cause which was known to 
or could hâve been foreseen by the officers and agents of the carrier 
at the time the crew left the terminal or started on its run, and the 
regular schedule time of the train was 16 hours, and in conséquence of 
the delays mentioned, the time taken for the run is 19 hours, the car- 
rier is liable, because it was entitled to hâve spent 18 hours only on 
the run, and not 19 hours. It being thus unlawful to haul this car 
with chains, and the évidence without dispute showing that delays to 
the train' between Cliffs and Winslow were caused by this car, it f ol- 
lows that such delays were not the resuit of casualty or unavoidable 
accident, and not within the proviso. 

As any service beyond the 16 hours, which is not excused by the 
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proviso, is unlawful and forbidden by the act, a judgment for the 
plaintifï must foîlow. 

As a resuit of thèse views, the jury are instructed to return a ver- 
dict for the défendant on the first three counts of the complaint, and 
for the plaintifï çn the remaining counts. 



BAIiL ENGINEERING CO. v. J. G. WHITE & CO. 

(District Court, D. Connecticut. March 31, 1914.) 

No. 813. 

United States (§ 75*) — Contbacts — Abandokment — Mateeiaxs and Maohin- 
EBY — Rights of Government. 

Where a government contract for the construction of a lock and dam 
in a navigable river provided that, In case of annulment of the contract, 
the United States should be entitled to take possession of and retain ail 
materials, tools, buildings, tramways, cars, etc., or any part or parts of 
the same prepared for use or in use in the prosecution of the work, to- 
gether wlth ail leases, rights of way, or quarry privilèges, under purchase, 
at a valuation to be determined by the englneer In charge, such provision 
dld not authorlze the government to take materials, tools, etc., belonging 
to a person other than the contractor without payment to the owner, nor 
did It authorize the government to retain materials, tools, etc., whether 
the property of the contractor or other person, on payment of the rental 
value instead of the purchase value thereof. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 57; Dec. 
Dlg. § 75.*] 

At Law. Action by the Bail Engineering Company against J. G. 
White & Co. On motion to recommit report of committee, on plain- 
tiff's demurrer to the remonstrance filed to the report of the com- 
mittee, and on motion by plaintifï to accept such report. Motion to 
recommit denied, plaintifï's demurrer sustained, and plaintifï's mo- 
tion for acceptance of the report granted. 

The foUowing is the report of the committee: 

The underslgned, having been appointed by the Honorable James L. Martin, 
holding, by appointment, a term of thls court, sole committee to hear and dé- 
termine the above-entitled cause, and to report his flndings of fact and con- 
clusions of law therein, by order dated the 8th day of October, 1912, pursuant 
to stipulation of counsel, respectfuUy submits his report as foUows, certain 
of the facts hereln set forth having been found at the request of the défend- 
ant, as the basls for the submission to this court of certain rulings hereinafter 
set forth, adverse to the défendant, and certain of said facts being found at 
the request of the plaintiff, as a basis for its clalms in relation to said rul- 
ings: 

1. On the eth day of March, 1913, belng the earllest date convenient to coun- 
sel, he proceeded to a hearlng in said cause, at his office in the city of New 
Haveu, where counsel and their witnesses were in attendance ; the parties be- 
ing at issue as on file. The committee and the stenographer having been duly 
sworn, the parties were then heard, by their counsel and witnesses, and there- 
after, by continuance to the 7th, lOth, llth, and 12th days of March, 1913, 
when the hearings closed; brlefs being thereafter filed by counsel, pursuant 
to stipulation. 

2. It was admitted that the corporate name of the défendant was "J. G. 
White & Company, Incorporated," and the committee so flnds. 

•Foi other cases see same topio & § numbbe In Dec. & Am. Digs. 1907 to date, & Rep'r înSexes 
212 F.— 64 
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3. On or about April 2, 1910, the plaiutiff, "Bail Engineering Company," was 
incorporated under the laws of the state of Missouri, witli a capital stock of 
$50,000, divided into 500 shares, of the par value of §100 each. ISver since the 
iflcorporation of the plalntiff. Bail Engineering Company, said P. D. C. Bail 
has been the président and a dlrector of said Bail Engineering Company, and 
the holder and owner of 498 out of the 500 shares of stock of said coiupany. 
On the 2d day of April, 1910, said P. D. C. Bail was tlie o#ner of the Personal 
property described in the complaint, and on said day executed and delivered to 
the plalntiff. Bail Engineering Company, an instrument, a copy whereof Is 
hereto annexed and by référence made a part hereof, marked "Plaintiff's Ex- 
hibit C," whereby said P. D. C. Bail sold and delivered to said Bail Engineer- 
ing Company, among other things, ail of the property described in the com- 
plaint and in plaintiff's Exhibit A, a copy of which is hereto annexed, whereby 
said property had been theretofore sold by one George A. Carden, to said P. 
D. C. Bail. Said property was then situated upon land belonging to the 
United States, known as the site of lock and dam No. 6, on the Trinity river, 
in the county of Dallas, in the state of Texas. 

4. On the lOth day of July, 1906, the United States entered into a contract 
With the Hubbard Building & Realty Company, a corporation organized un- 
der the laws of the state of Texas, whereby said company agreed to construct 
lock and dam No. 6 in accordance with the plans and spécifications forniing a 
part of said agreement, which agreement, marked "Defendant's Exhibit 8," 
ïs submitted herewith and by référence made a part hereof. 

5. In or about the year 1905, a partnershlp was formed by and between 
George A. Carden, of Dallas, Tex., and P. D. C. Bail, of St. Louis, Mo., which 
was known as the "Ball-Carden Company." Dnring the 12 œonths prior to 
September, 1909, said partnershlp purchased the property In paragraph S of 
the complaint herein. The great majority thereof was new when placed on 
the site of said lock and dam, and ail of said property was purchased with 
moneys furnlshed by said P. D. O. Bail. Said property was placed by said 
copartnership at the site of said lock and dam No. 6 and was thereafter and 
until in or about the month of May, 1909, used by said copartnership in the 
construction of said lock and dam. 

6. The said Hubbard Building & Realty Company having falled to com- 
plète the construction of said lock and dam viritliin the perlod of tlme limited 
by the contract between the said Hubbard Building & Kealty Company and the 
United States, on or about the 21st day of August, 1908, an application was 
made in the name of the said Hubbard Building & Realty Company by the 
said George A. Carden as président of said company for an extension of the 
tlme for the completion of said lock and dam until eight months from Sep- 
tember 1, 1908. Said extension of tlme so requested was granted by the 
United States government The said lock and dam not having been completed 
prior to May 1, 1909, on or about May 29, 1909, a request for a further exten- 
sion was made by a letter dated May 29, 1909, signed in the name of the Hub- 
bard Building & Realty Company by said George A. Carden as président of 
that company. Said further extension was granted by the government of the 
United States. 

7. In April or May, 1909, said partnershlp was dissolved, and discontinued 
the work theretofore carrled on by it in the construction of said lock and dam 
No. 6. On or about the 24th day of July, 1909, said George A. Carden executed 
and delivered to said P. D. C. Bail au instrument, a copy whereof is hereto 
annexed and by référence made a part hereof, being "Plaintiff's Exhibit A" as 
marked in évidence herein, whereby said George A. Carden sold and deliv- 
ered to said P. D. C. Bail ail of bis right, title, and interest in and to ail of 
the Personal property of every kind and description, includlng materlal, ma- 
chinery, and applianoes, belonging to the said partnershlp between the said 
George A. Carden and the said P. D. O. Bail, known as the "Ball-Carden Com- 
pany," used in connection with or located at or near lock and dam No. 6, then 
in process of construction by the United States government at Trinity river 
Uelow Dallas, Tex,, in the county of Dallas ; said property being the same de- 
scribed in paragraph 3 of the complaint herein. 

8. After the dissolution of the said copartnership between said George A. 
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Carden and sald P. D. C. Bail, and until on or about September 8, 1909, said 
P. D. C. Bail, operating under the name of ttie "Bail Engineering Company," 
contiuiied the worlc et constructing the said lock and dam No. G, using for that 
purpose the said property referred to in said paragraph 3 of the complaint 
hereiu, sold to him as aforesald by said George A. Carden. 

9. From about June 1, 1909, uutil the incorporation of the plaintiff, Bail En- 
gineering Company, one Oscar Shanks was the Personal représentative at the 
site of said lock and dam No. 6 of said P. D. C. Bail, doing business uuder the 
name of "Bail Engineering Company," and was the gênerai superinteudent of 
said P. D. C. Bail at the site of the said lock and dam No. 6, and as such 
représentative and superintendent was in charge of the construction work 
upon said lock and dam No. 6 from on or about June 1, 1909, until on or about 
September 8, 1909, at whieh time said work ceased. 

10. During the period when said Shanks was présent at the site of said lock 
and dam No. 6, and in charge of the work of constructing said lock and dam, 
as aforesald, he saw, and had in his possession, the plans and spécifications 
contained in defendant's Exhibit 8, hereinbefore referred to, which were turned 
over to him by his predecessor. During said period said Shanks, from time 
to time, dlscussed such portions of said spécifications as were necessary la 
the construction of the work with Capt. A. B. Waldron, the engineer offleer 
of the Dnited States government in charge of the work of constructing sald 
lock and dam, and said Shanks carrled on the work of constructing said lock 
and dam, as aforesald, under the direction of said P. D, C. Bail. No portion 
of the property mentloned in the complaint was brought upon the work after 
the arrivai of Mr. Shanks at lock and dam No, 6. 

11. On September 9, 1909, work upon said lock and dam No. 6 was aban- 
doned. On Oetober 22, 1909, notification of the annulment of said contract 
pursuant to its provisions was given to the Hubbard Building & Realty Com- 
pany by letter of that date signed by A. E. Waldron, Captain Corps Engineera, 
U. S. A., payable to the order of the said Hubbard Building & Realty Company 
in. payment of vouchers issued in favor of said Hubbard Building & Kealty 
Company approved by said Capt. A. E. Waldron for work done and materlal 
furnished on said lock and dam No. 6, Trlnity river, ïex., and each of said 
checks bore the indorsements, "Hubbard Building & Realty Company by 
George A. Carden, Président," and, "Pay to the order of National Bank of 
Commerce, P. D. 0. Bail" ; the only variation from such indorsements being 
on one of said checks dated January 4, 1909, whereon the indorsements were 
as follows : "Hubbard Building & Realty Company, by George A. Carden, 
Président," and, "P. D. C. Bail." Each of sald checks bore on its face the fol- 
lowing statement, "State object for which drawn," under which the follow- 
ing further statement appeared on each of said checks, "Constructing lock 
and dam No. 6, Trinlty river, Texas." Ten other checks were issued and 
signed, flve by W. P. Wooten, Captain Corps of Engineers, U. S. A., and flve 
by Capt. A. E. Waldron, Corps of Engineers, U. S. A., dated respectively on 
dates beginnlng December 7, 1907, and ending Augxist 7, 1909, payable to the 
order of the Hubbard Building & Realty Company, in payment of vouchers 
issued in favor of the Hubbard Building & Realty Company, flve of which 
were approved by sald Capt. W. P. Wooten and flve by said Capt. A. E. Wal- 
dron, for work done and material furnished on lock and dam No. 6, Trinlty 
river, ïex. Each of said last-mentioned ten checks bore the following Indorse- 
ment : "Hubbard Building & Realty Company, by George A. Carden, Prési- 
dent." Another check was Issued, signed by Capt. W. P. Wooten, Corps of 
Engineers, U. S. A., dated Novembçr 18, 1907, and payable to the order of the 
Hubbard Building & Realty Company, in payment of a voucher issued in 
favor of the Hubbard Building & Realty Company and approved by said Capt 
W. P. Wooten, for work done and material furnished on lock and dam No. 6, 
Trinlty river, Tex. Sald last-mentioned cheek bore the following indorse- 
ments: "Hubbard Building & Realty Company, 6. B. White,' Secty." and, 
"The Southern Trading Company, G. B. White, V. Pt." AU of the above-men- 
tioned checks bore upon thelr face the following statement, "State obje(>t for 
which drawn," under which the following further statement appears on eacb 
of said checks, "Constructing lock and dam No. 6, Trinlty rivar, Texas." 
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13. After thé time of the incorporation of tlie plaintiff, Bail Engineering 
Company, the said Oscar Shanks was in the employ of said company, and was 
the représentative and superintendant of said company at the site of the work 
on said lock and dam No. 6, and also at locks and dams Nos. 2 and 4, on the 
said Trinity river. 

14. It did not appear under vphat circumstances either the plaintiff or said 
P. D. C. Bail, operating under the name of the Bail Engineering Company, un- 
dertook to perform said work or furnish said materials, nor did It appear un- 
der vyhat circumstances said Ball-Oarden Company entered upon said work, 
other than that this was done without the actual knowledge of said P. D. C. 
Bail, who did not learn thereof until two or three months later. 

15. Pursuant to advertisement dated April 30, 1910, a contract, dated May 
18, 1910, and approved June 6, 1910, was entered into between the United 
States and the défendant for the completion of lock and dam No. 6. An orig- 
inal of this agreement, marked Exhibit 21, is submitted herewith and by réf- 
érence made a part hereof. 

16. Prior to the making of said contract, one P. G. Ward and one E. G. Wil- 
liams, employés of the défendant, attempted, in behalf of the défendant, with- 
out success, to agrée with the plaintiff for the purchase or rental of the Per- 
sonal property and materials specifled in the complaint, and on June 8, 1910, 
a notice, signed in the name of said P. D. C. Bail, by Oscar Shanks, was sent 
to the défendant, stating that said property did not belong to the Hubbard 
Building & Eealty Company but that it was the Personal property of said P. 
D. C. Bail, a copy whereof is hereto annexed, marked "Defendant's Exhiblts 1 
and 2." 

17. On June 6, 1910, Capt. A. B. Waldron, United States englneer in charge 
of said work, notified the Hubbard Building & Kealty Company that the de- 
fendant had requested the United States to take the articles of personal prop- 
erty specifled in the complaint, and a portion of the materials, pursuant to the 
provisions of the contract with the Hubbard Building & Kealty Company, and 
that they "are taken possession of under the provisions of paragraph 33 of 
the original spécifications which form a part of the contract," and requested 
that the remainder of said materlal be removed within 30 days. A copy of this 
notification was sent to the plaintiff. 

18. On said June 6, 1910, Capt Waldron notified the défendant of the action 
taken by him, and stated: "The fact that the materlal and machinery is on 
the government réservation or in the near vieinity thereof, and the circum- 
stances under which this offlce has not permitted its removal from the lock 
site, is suflicient to assume that the government has taken possession of the 
items you speak of at the présent time. They are therefore turned over to 
you under the conditions contained in Insert E, following paragraph 38 of 
the spécifications for the construction of lock and dam No. 6, Trinity river, 
Texas, for use in further work on lock and dam No. 6, Trinity river, Texas." 

19. On June 22, 1910, Capt. A. E. Waldron, the engineer oSicer in charge, 
notified the défendant that the Hubbard Building & Eealty Company had been 
directed to reniove ail property at said lock and dam No. 6, except that speci- 
fled in said letter, and determined the valuation of the said property at the 
sum of $11,578, and flxed a monthly rental of $380 therefor from the govern- 
ment to the défendant. He also flxed a valuation upon the materials at the 
lock site and notified the défendant to take such of them as it deemed proper, 
at such valuations respectively. 

20. The plaintiff refused to assent to either valuation. 

21. On July 18, 1910, the défendant receipted to the United States govern- 
ment for the articles constituting said plant, and for such of the materials as 
it was willing to and did reçoive. 

22. On August 5, 1910, Capt. Waldron notified the Hubbard Building & 
Eealty Company and Mr. P. D. C. Bail that of the materials on hand the de- 
fendant had 'taken 13,120 lineal feet of round plUng, 10,768 feet of sheet 
plling, and 9,552 feet of Wakefleld pillng; 480 bolts, with washers, %xl2; 
100 pounds nails ; 50 cords of wood ; 22 foot gauges for pier ; 8 capstan lev- 
ers ; 8 friction roller arms ; 8 journal boxes for dam ; 8 cast gâte anchors ; 
52 cast journals — upon which articles, exclusive of the piling, a valuation of 
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$570 had been placed by him, and notifled sald company and said Bail to re- 
move the balance within 30 days. It did not appear that the balance was ever 
removed. The total valuation assessed by Capt. Waldron upon the material 
taken by the défendant and incorporated in the work was $2,640.96. 

2;{. On June 22, 1910, Capt. A. E. Waldron forwarded to the défendant a 
mémorandum invoice and receipt for the articles constituting the plant, and 
for such of the materials as the défendant was willing to and did receive, and 
on July 18, 1910, the défendant signed and delivered to the United States gov- 
ernmeut a rèceipt for said iSant and material theretofore turned over to It 
by said Capt. A. E. Waldron, as aforesaid. 

24. On or about July 6, 1910, the défendant commenced work on lock and 
dam No. 6, and niade use of the property belonging to the plaintiff, and de- 
scribed in the complaint, with the exception of 1,382 feet of round piles, 252 
feet of sheet piling ready to drive, and 928 feet of sheet piling 12x12 ready 
to drive, and paid to the United States a rental of $380 per month, or was 
credited therevi-ith, for use of the plant. 

25. On or before the completion of sald lock and dam No. 6 by the défend- 
ant, the property, other than materials taken and used by the défendant, was 
returned to the United States, and by it offered to the Hubbard Building & 
Realty Company and to said Bail, neither of whom aceepted said property. 

26. The United States neither paid, credited, nor tendered either purchase 
prlce or rental of said property to the plaintiff or to the Hubbard Building 
& Realty Company, except that in the final account between the United States 
and the Hubbard Building & Eealty Company, after the completion of the 
work, the United States gave crédit to the Hubbard Building & Realty Com- 
pany for the value of said Personal property and materials at the valuation 
determined by the engineer oflicer in charge. After the déduction of this 
crédit, a balance was by the account shown to be due from the Hubbard Build- 
ing & Realty Company to the United States. 

27. The United States tendered to the Hubbard Building & Realty Company 
from tlme to time certain articles which the défendant no longer needed. On 
November 10, 1910, a letter was written by A. E. Waldron, Captain Corps of 
Engineers, to the Hubbard Building & Realty Company, a copy of which is 
hereto annexed, marked "Plalntilï's Exhibit D," and upon the completion of 
the work a letter, dated January 30, 1911, marked "PlalntifC's Exhibit B," a 
copy whereof is hereto annexed, was written by Capt. A. E. Waldron to the 
said Hubbard Building & Realty Company, whereby an ofCer was made to relln- 
quish to said Hubbard Building & Realty Company certain items of said Per- 
sonal property therein described. This offer was never aceepted, and no part 
of said Personal property was removed from the site of lock and dam No. 6, 
either by the plaintiff or by the Hubbard Building & Realty Company. 

28. Thereafter the Chief of Engineers of the United States Army by tele- 
gram dated Washington, D. C, February 3, 1911, directed to said Capt. A. B. 
Waldron, a copy whereof is hereto annexed and marked "Defendant's Ex- 
hibit 30," Instructed said Capt. Waldron to withdraw his said letter of Janu- 
ary 30, 1911, to the Hubbard Building & Eealty Company, and to retain pos- 
session of ail of said Personal property untll further advised by the office of 
said Chief of Engineers. 

29. Thereafter and on February 3, 1911, sald Capt. A. E. Waldron wrote a 
letter to the Hubbard Building & Realty Company, a copy whereof is hereto 
annexed and marked "Defendant's Exhibit 32," wherein it was stated that 
said Waldron was in receipt of télégraphie instructions from the Chief of 
Engineers at Washington directing that he withdraw his said letter of Janu- 
ary 30, 1911, to the Hubbard Building & Realty Company, and retain posses- 
sion of ail of said plant until further advised by said Chief of Engineers, and 
a copy of said letter was sent to the said Chief of Engineers of the United 
States Army, to said P. D. O. Bail, and to the défendant. 

30. On February 3, 1911, said Waldron also wrote a letter to John Ehr- 
hardt, United States inspecter upon the work on lock and dam No. 6, a copy 
of which is hereto annexed and which is marked "Defendant's Exhibit 33," 
wherein said Waldron stated that in vlew of the instructions from the Chief 
of Engineers said Ehrhardt should under no circumstances allow the Hub- 
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bard Building & Realty Company or any other claimant to take possession of 
any item of property or machinery at said lôck and dam No. 6. 

31. After the return of said property by the défendant to the United States 
government, tlie said property remained at the site of said lock and dam No. 
6 in tlie possession of the United States government. 

.'32. In the accounts l)etween the United States and the Hubbard Building & 
Realty Company kept at the office of the englneer of the United States at Dal- 
las, ïex., entries were flrst made by employés of the United States eredltlng 
to the Hubbard Building & Realty Company «the samé rental whlch was 
charged agalnst the défendant for the use of said property; but thereafter, 
and after the reeeipt by said Waldron of the telegram of February 3, 1911, 
•'Defendant's Exhibit 30," a copy whereof Is hereto annexed, said crédits of 
said rental were canceled, and the said Hubbard Building & Realty Company 
was credited with the valuation of said property determined by the englneer 
officer in charge. 

The followlng conclusions hâve been reached: 

1. That on the 6th day of July, 1910, the défendant unlawfully converted the 
Personal property descrlbed In the complaint, with the exception of the fol- 
lowlng articles : 1,382 feet of round piles ; 252 feet of sheet plllng ready to 
drive; and 928 feet of sheet plllng 12x12, ready to drive. 

2. That on the (ith day of July, 1910, the falr market value of said property 
so converted at the site of lock and dam No. 6 was ?;15,000. 

3. That paragraph 33 of the spécifications, formlng a part of the agreement 
with the Hubbard Building & Realty Company, approved July 28, 1906, whlch 
reads as follows : "33. Annulment. — In case of the annulment of thls contract 
as condltioually provlded for in the form of contract adopted and In use by 
the Engineering Department of the Army, the United States shall bave the 
right to take possession of, wherever they may be, and to retain ail materlals, 
tools, buildings, tramways, cars, etc., or any part or parts of same prepared 
for use or In use In the prosecution of the work, together with any or aU 
leases, rlghts of way or quarry privilèges, under purchase, at a valuation to be 
determined by the englneer officer In charge"- — does not, as a matter of law, 
authorize the United States to purchase materlals, tools, etc., belouging to a 
third party, In the absence of agreement of the owner to assent to the provi- 
sions of paragraph 33. 

4. That said paragraph 33 does not authorize the United States to purchase 
materlals, tools, etc., prepared for use or in use in the prosecution of the work 
save on payment to the owner thereof at a valuation to be determined by the 
englneer officer in charge. 

5. That said paragraph 33 does not authorize the United States to retain 
materlals, tools, etc., whetlier the property of the contracter or of other par- 
ties, upon payment of a rental value to be determined by the englneer officer 
in charge. 

6. That the plaintlff Is entltled to a judgment in Its favor for $15,000 with 
interest at the rate of 6 per cent, per annum, from July 6, 1910, to the date of 
judgment 

The défendant submltted the followlng clalms, whlch were overruled: 

1. P. D. C. Bail, doing business under the name of "Bail Engineering Com- 
pany" and the plaintiff hereln, was during the times when the property re- 
ferred to in the complaint herein was owned by them, respectively, aud now 
are, ehargeable witli notice of the provisions of the contract betweeu the 
United States and the Hubbard Building & Realty Company and the spécifica- 
tions incorporated therein, "Defendaufs Exhibit 8." 

2. That the taking possession of said property by the United States govern- 
ment, and the allowance to the contractor the Hubbard Building & Realty 
Company of the amount of the valuation of said property, as determined by 
the englneer officer in charge, as a crédit in the final statement of account be- 
tween the said contractor and the United States government after the entire 
work of construction had been completed and accepted, constltuted a rlghtful 
taking and rétention of said property by the United States government pur- 
suant to the provisions of the contract and spécifications "Defendant's Ex- 
hibit 8." 
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3. No act of the défendant constituted a conversion of the property referred 
to in the complaint or of any part thereof. 
New Haven, November 20th, 1913. 

RespectfuUy submitted, George D. Watrous, Committee. 

Cummings & Lockwood, of Stamford, Conn., for plaintiiï. 
Lewis Sperry, of Hartford, Conn., for défendant 

THOMAS, District Judge. This is an action in conversion in 
which the parties waived a trial to the jury, and by consent the ac- 
tion was referred to George D. Watrous, Esquire, of New Haven, 
as sole committee to hear and détermine the same and to report his 
findings of fact and conclusions of law. Thereafter the cause was 
duly heard by the said committee and a report filed in which it was 
found that the plaintifï is entitled to a judgment in its favor for $15,- 
000, with interest at the rate of 6 per cent, per annum from July 6, 
1910 to the date of judgment. 

FoUowing the state practice, the défendant filed a motion to re- 
commit the report to the committee, and later a substituted motion 
to recommit the report to the committee was filed by consent, and 
the défendant also filed a remonstrance to the report of the commit- 
tee. The plaintiiï filed a demurrer to the remonstrance and a motion 
for the acceptance of the report of the committee and for the entry 
of judgment. By agreement of the parties, the motions and the re- 
monstrance were argued on the lOth day of March, 1914, and it was 
agreed by counsel that the arguments as then made should apply to 
the defendant's motion to recommit, to the defendant's remonstrance 
to the report of the committee, and to the plaintifE's motion for ac- 
ceptance of the report and the entry of judgment. 

It appears that the cause was heard at length before the commit- 
tee, and on the hearing before this court on the defendant's motion to 
recommit and on the remonstrance no question was raised as to any rul- 
ings of the committee on the admission or exclusion of évidence, so 
that the only questions arising on the rulings of the committee in 
respect to matters of law are whether the conclusions were correct 
upon the facts as found by the committee. It is clear that the de- 
fendant unlawfully converted the personal property described in the 
complaint, with the exception of certain material mentioned in para- 
graph 1 of the conclusions of the committee, unless the United States 
obtained title to the property under clause 33 of its contract with the 
Hubbard Building & Realty Company. The principal questions of 
law before the committee were as f ollows : 

1. Whether the said clause 33 gave the United States a right to 
take, under purchase, property not owned by the Hubbard Building & 
Realty Company, in the absence of agreement of the owner of such 
property to assent to the provisions of said paragraph 33. 

2. If property belonging to a third party could be taken by the 
United States under paragraph 33, could such a taking be lawfully 
made by making payment for the property to the Hubbard Building 
& Realty Company and not to the owner ? 

3. Whether, in any event and irrespective of ail questions of owner- 
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ship of the property, the United States took the property mentioned 
in the complaint under purchase. 

The learned committee has reached the conclusion in paragraphs 
3, 4, and 5 of his conclusions that the said paragraph 33 does not, as 
a matter of law, authorize the United States to purchase material, tools, 
etc., belonging to a third party, in the absence of agreement of the 
owner to assent to the provisions of paragraph 33, and that said 
paragraph does not authorize the United States to purchase materials, 
tools, etc., prepared for use or in use in the prosecution of the work, 
save on payment to the owner thereof at a valuation to be determined 
by the engineer officer in charge, and further that said paragraph 33 
does not authorize the United States to retain materials, tools, etc., 
whether the property of the contractor or of other parties, upon pay- 
ment of rental instead of a taking under purchase. 

Upon considering the arguments and reading the briefs, together 
with the report of the committee, this court is satisfied that the com- 
mittee was correct in his conclusions as set forth in the report and 
in his rulings of law. No substantial question is présentée! by the 
motion to recommit the report to the committee, and that motion is 
therefore denied. 

Plaintiff has filed a demurrer to the remonstrance, and if the rulings 
complained of were correct, or, if not correct, they were not harmful to 
the remonstrant, and the demurrer must be sustained. Fox v. South 
Norwalk, 85 Conn. 237, 241, 82 Atl. 642. The demurrer to paragraphs 
1, 2, 3, and 4 of the remonstrance is sustained for the reasons set 
forth in the demurrer, as said paragraphs do not show a mistake or 
error of law affecting the resuit; and the demurrer to ail of the 
paragraphs of the remonstrance is sustained because ail of the rul- 
ings complained of were correct. 

As stated above, the motion to recommit is denied, the demurrer 
to the remonstrance sustained, and the remonstrance is overruled, 
Judgment may therefore be entered as of this date for the plaintiff 
to recover $18,362.50, together with the costs of this action. 



THE HAMILTON. 

(District Court, E. D. Virginia. March 17, 1914.) 

Collision (§ 105*) — Steamship and Tow Meetino — Violation of Nabbow 
Ghannel Rule — Length of Hawseb, etc. 

A collision In the Elizabeth river at nlght between a steamship passing 
ont from Norfolk and car float in tow of a tug coming up the river held 
due solely to the fault of the steamship, which, as the free vessel, was 
bound to keep out of the way, in that she was in the west side of the 
channel, in violation of article 25 of the Inland Rules (Act June 7, 1897, 
c. 4, 30 Stat 101 [U. S. Comp. St. 1901, p. 2883]), and that, although when 
the passing signais were exchanged the red light of the car float, which 
had sagged to the eastward because of the wind, was to the starboard 
of the steamship's course, she kept her speed of 12 miles an hour until 
It was too late to avoid the collision. The tug held not in fault because 
of using too long a hawser, which did not resuit in obstructing the chan- 
nel nor otherwise contribute to the collision. 

[Ed. Note. — For other cases, see Collision, Dec. Dlg. § 105.*] 

•For other casea see same topic & § numbbh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Admiralty. Suit for collision by the New York, Philadelphia & 
Norfolk Railroad Company against the steamship Hamilton, the Old 
Dominion Steamship Company, claimant, with cross-libel. Decree for 
libelant. 

Thomas H. Willcox and Floyd Hughes, of Norfolk, Va., for libelant. 
Loyall, Taylor & White, of Norfolk, Va., for respondent. 

WADDILL, District Judge. This is a case of a libel and cross-libel 
to recover damages growing out of a collision between a car float of 
the libelant company, and the steamer Hamilton, which occurred about 
8 o'clock on the night of the 30th of January, 1909, in the waters of 
the Elizabeth river, a short distance below Boush Bluff Lightship. The 
car float was one of the libelant's fleet of barges used for f reight trans- 
portation between Norfolk and Cape Charles, Va ; and at the time of 
the collision was in tow of its tug Delmar, en route from Cape Charles 
to Norfolk, loaded with some 20 railroad freight cars. The Delmar 
was a powerful tug, 122 feet 3 inches long, 26 feet 9 inches beam, 11 
feet 7 inches deep, gross tonnage 294. The car float was a strong and 
heavily built barge, about 325 feet long, 45 feet beam, with four tracks 
to carry 30 cars, and at the time of the collision was being towed on a 
hawser 125 fathoms long. Both the tug. and barge were in first- 
class condition, and properly equipped with the latest and most ap- 
proved appliances, and manned by compétent ofiîcers and crew. The 
Hamilton, one of the fine passenger and freight steamers of the Old 
Dominion Steamship Company, used on its line between New York and 
Norfolk, 351 feet 8 inches in length, 42 feet beam, 17 feet deep, 2,340 
gross tons, was also properly equipped and manned and was en route 
from Norfolk to New York. At the time of the collision, the tide was 
ebb, and the wind blowing a strong gale from the west northwest. The 
Hamilton struck the barge about the center of its bow. or f orward end, 
and penetrated.into the float 10 or 12 feet, and threw 4 or 5 cars over- 
board. The bow of the Hamilton was also considerably injured. 

A few months after the collision, to wit, on the 30th of April and 
Ist of May, 1909, a trial was had, and for varions reasons the final 
argument was postponed for about four years, when written briefs 
were filed, and the case submitted for considération. 

Sundry assignments of fault are alleged by the vessels one against 
the other, but the case really turns upon the question of how far each 
vessel was observing the rule of navigation determining their location 
in the channel at the time, and whether they were each conforming to 
the rule governing them in meeting and passing each other in the nar- 
row channel being navigated. 

The court has given much thought and considération to thèse ques- 
tions, and will dispose of them in the order indicated. 

First. Article 25 of the Inland Rules of Navigation in terms pre- 
scribes that: 

"In narrow channels every steam vessel shall, when It Is safe and prac- 
ticable, keep to that side of the fairway or mid-channel which lies on the star- 
board side of such vessel." 
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The Delmar insists that it was strictly adhering to this rule, and 
tliat for some time prior to, and at the time of the collision, with a 
high wind directly on its starboard side, it had been navigating outside 
of the line of buoys marking the westward side of the channel, and 
that its tow, though tailing considerably to leeward because of the force 
of the storm, was nevertheless in the western portion of the deep-wa- 
ter channel, which at the point of the collision was some 700 feet wide 
for the navigation of vessels of the draft of those in collision, and she 
seeks to demonstrate her contention by the location in the channel of a 
freight car loaded with coal, thrown by the impact over the bow of 
the barge. The Hamilton, on the other hand, claims that the collision 
occurred to the eastward of mid-channel, and that she was navigating 
in that portion of the channel at the time of the accident. 

After careful considération of the testimony bearing upon this con- 
lîict between the parties, the conclusion reached by the court is that 
the évidence strongly preponderates in favor of the Delmar's conten- 
tion that the collision occurred approximately in mid-channel. The 
location of the wrecked coal car almost conclusively establishes this 
fact, and the same is strongly supported not only by the libelant's tes- 
timony, but also by that of the steamship. It is quite apparent, taking 
the testimony of those in charge of the navigation of the Hamilton, 
particularly of her master, first officer, and quartermaster, that she was 
navigating immediately preceding the collision, certainly in the middle 
of , if not to the westward of , mid-channel. Thèse officers, particularly 
the ship's master, Capt. Boaz, now deceased, a highly reputable nav- 
igator of 30 years' expérience, as master of this class of ship, who tes- 
tified fully and with commendable frankness, make it manifest not only 
that the Hamilton was not complying with the rule of navigation above 
referred to, but that he paid little heed generally to the same in passing 
down this channel; Capt. Boaz's statement being that he preferred to 
navigate to the westward, rather than to the eastward of the channel. 
A strict adhérence to this rule of navigation cannot be too strongly im- 
pressed upon those navigating this busy and much frequented channel, 
particularly when, as at the time of this collision, it was entirely safe 
and practicable so to do. 

Second. Coming to the question of fault between the two vessels in 
attempting to pass each other, considération should be given to the 
character of the vessels, the manner in which they approached each 
other, and the signais exchanged between them at and about the 
time of the collision. As between the steamship and the tug and tow, 
the latter was the incumbered vessel, and the burden was upon the 
free vessel to avoid collision or the risk of collision with the other; 
and whether this be treated as a "head-on" case under article 18, rule 
1, or a "crossing" case, under article 19, the Hamilton, the free vessel, 
having the barge on her starboard side, should hâve kept out of the 
way of the same. The navigators of the Hamilton admit having seen 
the tug and tow some distance above Boush Bluff, and before meeting 
the Pennsylvania, which was passed port to port slightly below Boush 
Bluff. The vessels were approaching head and head, or nearly so (In- 
land Rules of Navigation, art. 18, rule 1). Both running Jights of the 
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steamer were visible to the navigators of the Delmar, and, after so 
passing the Pennsylvania, the tug and tow were fully seen and ob- 
served coming up the channel, and the two vessels interchanged signais 
to pass port to port, the tug inaugurating the maneuver, which the 
Hamilton accepted. The vessels were about half a mile apart at that 
time, and it is conceded by the ship's navigators that the red light of 
the tug was bearing upon the port bow of the Hamilton, and the red 
light of the barge upon her starboard bow; in other words, that the 
tug and tow was navigating immediately across her stem. With the 
two vessels proceeding — the Hamilton at 12 knots an hour, approxi- 
mately, and the tug and tow about 6% knots an hour — ^they were cer- 
tainly within two minutes distance apart at their then speed. The 
Hamilton, in this position of obvious danger, put her wheel to port, 
and subsequently hardaported, with the view of carrying out her un- 
dertaking to pass port to port, and continued at full speed until, when 
about abreast of the tug, the ship, as she claims, sheered and ran into 
and coUided with the barge, as indicated. Upon the ship's sheer, or 
failure to respond to her wheel, she reversed her engines promptly, 
gave danger signais, and did ail in her power to avoid the collision, 
but without effect. The ship's position is that in the effort to pass the 
barge, which as she claims was in the eastern portion of the channel, 
she proceeded too close to the eastern bank thereof, smelied bottom, 
and as a resuit the ship failed to respond to her helm, and took the 
sheer mentioned, bringing about the disaster. 

The ship's version cannot be accepted by the court, so as to exempt 
her from liability. The fact that the accident was caused by the near 
approach to the eastern bank of the channel, the smelling of the bot- 
tom, and conséquent sudden sheer, is not borne out by the testimony, 
especially having regard to the place of collision in the channel. On 
the contrary, the court thinks it is quite clear that the collision was the 
resuit of the Hamilton's failure to properly navigate and give appro- 
priate warning of her movements upon seeing the perilous danger in 
which she was placed, with the red light of the tug bearing on her 
port bow, and the red light of the tow bearing on her starboard bow. 
She should hâve directed her attention to thèse conditions earlier ; and 
it was inexcusable on her part to hâve continued apparently heedlessly 
and thoughtlessly at full speed until within such close proximity to the 
obstruction across her course as to be unable to avoid collision there- 
with. The Hamilton was charged with knowledge of the width of the 
channel, of the danger of proceeding too close to its banks, and espe- 
cially so at a high rate of speed, as she would thereby the more quickly 
smell bottom. Good seamanship required that she should hâve an- 
ticipated thèse dangers, and in no case should she hâve taken a chance 
to pass this incumbered vessel at full speed in the nighttime, without 
knowing whether there was ample room for her to do so ; and she can- 
not avoid the conséquences of the collision, arising from thèse obvious 
omissions on her part, nor call upon others, themselves f ree from fault, 
to share her losses. The récent case of The Howard Reeder, The Co- 
lumbia, 207 Fed. 929, 934, 935, 936, 125 C. C. A. 377, a décision of the 
Circuit Court of Appeals of this circuit, very similar to the one in hand. 
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contaiiis a full discussion of the law applicable to this case, and to it, 
and tlie authorities there cited, référence is made, as also to the Vie- 
tory & Plymouthian, 168 U. S. 410,18 Sup. Ct. 149, 42 L. Ed. 519, a 
décision growing ont of a collision in thèse immédiate waters. 

Third. This case is in many respects a counterpart of The James- 
town, 114 Fed. 593, a décision of this court, which involved a collision 
between another ship of the respondent's Une and a tug and tow of the 
libelant, occurring virtually at the identical place of this collision, un- 
der almost précise conditions, save that there the tide was flood, and 
hère ebb. The same défense was there interposed by the respondent, 
as hère, that the ship, running at full speed, took a sudden sheer and 
ran into the car float. The court held then, as now, that this défense 
was not well taken; but it nevertheless divided the damages for the 
reason that the tug and tow was not free from fault, as in this case. 

The charge of négligence, growing out of the length of hawser used, 
was there, as hère, made ; and the court decided, notwithstanding the 
obvious fault on the part of the steamship, that the tug was in fault 
also, because of obstructing the channel by the tow with its long hawser 
at and for some time prior to the accident, and divided the damages. 
In this case, while the hawser was undoubtedly too long, whether the 
case be treated as within the purview of section 14 of the act of May 
28, 1908, c. 212, 35 Stat. 428 (U. S. Comp. St. Supp. 1911, p. 1244), and 
the régulations of the Secretary of the Treasury of December 7, 1908, 
effective February 1, 1909 (the day before this collision took place), still 
that fact seems in no manner to hâve contributed to the collision, nor 
was the channel at any time, or in any manner, because of such hawser, 
obstructed, and hence the vessel should not be condemned solely on 
account of the use thereof, however reprehensible it may hâve been 
to hâve used the same, certainly after entering the Elizabeth river. 

It foUows from what has been said that the collision occurred solely 
from the négligence of the Hamilton, and a decree will be entered so 
ascertaining. 



THE TERJE VIKBN, 

THE BABA VIA. 

(District Court, E. D. Virginia. Mareh 27, 1914.) 

Collision (§ 71*) — Anchoebd Vessels — Insectjbe Anchobagb. 

A stearasMp, llght and havlng an unusually high free boarcl, and a 
whaleback barge loaded wlth eoal, were anehored near each other on the 
west side of Elizabeth river, where they had been for two days, the barge 
anchorlng last. Both vessels were talling downstream with an ebb tide 
when a very strong wind came up from the northwest, drivlhg the steam- 
ship back against the tide, where she came Into collision wlth the barge 
which was not affected by the wind. Held, on the évidence, that the 
barge on anchorlng left sufficlent room for the other vessel, and that the 
collision arose through the fault of the steamship In putting out only one 
anchor, which dragged, and In any event In not dropplng another when 
the storm came up. 

[Ed. Note. — For other cases, see Collision, Cent. Dig, § 101; Dec. Dlg. 
§ 71.*] 

•For other cases see same topic & § ntjmbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Admiralty. Suit for collision by A. Harbitz, master of the steam- 
ship Ter je Viken, against the barge Baravia. Decree for respondent. 

Hughes, Little & Seawell, of Norfolk, Va., for libelant. 
Hughes & Vandeventer, of Norfolk, Va., for respondent. 

WADDILL, District Judge. On the evening of the 2d of October, 
1913, about 5 o'clock, the steamship Terje Viken, hereinafter called 
the "steamship," and the barge Baravia, hereinafter called the "barge," 
were at anchor in the waters of the Elizabeth river, on the western 
side of the channel, about opposite piers 1 and 2 of the Norfolk & 
Western Railroad at Lambert's Point, Va. The steamship came to 
anchor on the morning of September 30th, about 7 :30 o'clock, and the 
barge either that evening, or the morning of the next day; the évi- 
dence not being clear on that point. The two vessels remained at an- 
chor until the time of the accident. The steamship, 335 feet long, was 
light, and, by reason of its construction, about 20 feet out of the wa- 
ter. The barge was what is known as a "whaleback" or pig barge, and 
was heavily laden with coal, having only some three or four feet free- 
board. The tide was running strongly ebb, and the two vessels were 
tailing downstream, when a sudden and violent windstorm came up 
from the northwestward, blowing for a short time at considérable ve- 
locity, which caused the steamer, high out of the water, to be blown 
around against the tide; whereas the barge, low down in the water, 
and not affected by the wind, continued to tail downstream, causing 
the vessels to collide, one being tide-rove and the other wind-rove ; and 
as a resuit each vessel sustained injury, the steamer much the more 
serions. 

Sundry faults are alleged by the two vessels one against the other, 
and the case turns entirely upon whether the accident was the resuit 
of the failure of the barge, which last came to anchor, to give to the 
already anchored ship sufficient berth room, or whether the steamship 
dragged her anchor when subjected to the force of the violent wind- 
storm, and in that way came into collision with the barge. 

The law applicable to the case is well settled (The Juniata [D. C] 
124 Fed. 861) that the obligation imposed on the vessel last coming to 
anchor is to give ample berth room to one lying at anchor, and, if 
the barge on this occasion failed in this respect, she is clearly liable. 
Whereas, if the occurrence came about as the resuit of the failure of 
the steamship to safely anchor, or provide increased and other anchor- 
age appliances in contemplation of an impending storm, then she is 
liable. 

After much considération of the testimony, the conclusion reached 
is that the prépondérance of the évidence clearly shows that at the time 
of anchoring, two days before the collision, the barge did allow ample 
room for the steamship to swing. They had been in that position dur- 
ing the tum of certainly three or four tides, and had encountered no 
difficulty until the storm arose. It is true, in the absence of the violent 
storm, each vessel was influenced by and turned with the tide ; where- 
as, in the storm the barge swung with the tide one way, and the steam- 
ship was blown the other. Nevertheless, the court thinks that the tes- 
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timony shows that the space allowed was sufficient for the double swing 
under ordinary circumstances, and that the accident came about not as 
the resuit of the original anchorage, or any failure on the part of the 
barge to perform its duty at the time of the accident, but because of 
omissions on the part of the steamship to properly and timely perform 
her duty, as well in the manner of her original anchorage, as her neg- 
iect to take extra précautions in the face of the impending storm, espe- 
cially as it was apparent that her then anchorage was insuificient. The 
steamship was greatly exposed by reason of her unusual freeboard to 
a storm such as then prevailed, and she should hâve anticipated the 
effect of the wind when she came to anchor, and hâve put out both 
anchors, whereas she dropped only one, and that on a cliain of only 
15 fathoms, which caused her to drag down upon the barge. A longer 
anchor chain would hâve lessened the probability of the anchors letting 
go by the turning of the ship, and with only one anchor out, clearly an- 
other should hâve been cast, and as a matter of fact her port anchor 
was in the act of being turned loose when the collision happened. It 
was not, however, dropped, and at no time was there but one anchor 
out, when good seamanship and prudence required two. 

The conclusion of the court therefore is that this failure on the part 
of the ship as well to make suitable anchorage in the beginning, as to 
increase and strengthen the same when the emergency came, brought 
about the collision, and not the lack of sufficient anchorage room. 

Sight is not lost of the fact that the ship claims that the squall was 
so sudden that it was impracticable for her to cast the additional an- 
chor in time to hâve been of use, had it been thought necessary; but 
the court thinks the évidence establishes the contrary to be the fact, 
and that ample warning of the approach of the storm was afïorded, 
and additional précautions should hâve been taken to secure her safety, 
as was donc by other shipping in the vicinity. 

It follows from what has been said that tîae libel will be dismissed 
at the cost of the libelant. 



THE SISILINA. 

(District Court, S. D. New York. February 16, 1914.) 

Admiraltt (§ 75*) — EuLBS OF Procédure — Examixation of Witnesses Be- 
roRE Trial. 

Admiralty rule 38 of the District Court for the Southern District of 
New ïork, which provides that "after joinder of issue, and before trial, 
any party, by leave of the court, granted on motion, may examine the op- 
posite party, hls agents or représentatives," etc., must be construed as 
applying to parties only, by analogy to the principles of discovery In 
chancery, and does not authorlze the examination, before trial, by the li- 
belant In a suit for collision, of the officers and crew of respondent's ves- 
sel at the time of the collision. 

[Ed. Note.— For other cases, see Admiralty. Cent. Dlg. §§ 559, 586, 587 ; 
Dec. Dlg. § 75.*] 

In Admiralty. Suit for collision by one Harris against the steam 
yacht Sisilina; Strauss, claimant. On motion by libelant for exam- 
ination of witnesses before trial, Denied. 

♦For other cases see same toplc & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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The suit was brought to recover damages for the death of llbelanf s Intes- 
tate by drowning, resultlng frona a collision in the St Lawrence river be- 
tween the motor launch Frost Klng and the respondent's steam yacht Sislllna. 
After joinder of issue, libelant applied under rule 38 of the Admlralty Rules 
of the District Court for the Southern District of New York for an examina- 
tion before trial of the master and lookout of the steam yacht The aflBdavit 
on behalf of the respondent set up In substance that the master and lookout 
were no longer In the employ of the respondent, that the whereabouts of the 
lookout were unknown, and that the master resided at Alexandria Bay, N. T., 
out of the district and more than lOO miles from the place of trial. 

Hays, Hershfield & Wolf , of New York City, for libelant. 
Max J. Kohler, of New York City (Mark Ash, of New York City, 
of counsel), for respondent. 

WARD, Circuit Judge. The libelant in a cause of collision applies 
for an order under District Court rule 38 in admiralty, giving her leave 
to examine the master and lookout of the respondent's vessel. The 
rule reads: 

"After Joinder of issue, and before trial, any party, by leave of the court, 
granted on motion, may examine the opposite party, hls agents or représenta- 
tives, or deliver interrogatories in writing, for the examination of such party, 
his agents or représentatives, wlth regard to any fact materlal to the issues. 
In case the order shall provide for an examination by Interrogatories, the an- 
swer to the interrogatories shall be under oath and filed within ten days 
after the delivery thereof, or within such further time as may be allowed by 
the court." 

The witnesses in question are not now in the employment of the re- 
spondent, and, if they were, are, in my opinion, not within the rule. 
It was, no doubt, adopted in analogy to the principles of discovery in 
chancery, and must be understood to apply to parties only. 

The purpose cannot hâve been to authorize one party to examine the 
officers and crew of the other party's vessel, and so discover his entire 
case, without being bound by the testimony. There is no hardship 
whatever upon the libelant, because under section 863, U. S. Rev. Stat. 
(U. S. Comp. St. 1901, p. 661), she can examine the master, who lives 
more than 100 miles from the place of trial, and probably can exam- 
ine the lookout under the same section, when his whereabouts are dis- 
covered. 

The motion is denied. 
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